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TO 


THE  FIFTH  EDITION. 


X  HE  increasing  importance  and  practical  utility  of 
the  Law  relative  to  Bills  of  Exchange,  and  the  nu- 
merous recent  decisions  on  the  suhject,  have  induced 
the  Author  in  this  edition^  with  very  considerable  la* 
bour  and  anxiety,  to  recompose  and  enlarge  the  greatest 
part  of  the  work — ^to  insert  in  the  notes  full  extracts 
from  the  leading  cases,  and  to  prefix  an  Alphabetical 
Index  to  the    decisions.— -The   chapters    relating   to 
Partners — Bankers— -Bankers*  Checks—Indorsement 
—Acceptance— Notice  of  Non-acceptance  and  Non- 
payment—and on  the  Declaration  and  Evidence,  will 
be  found  to  have  been  very  considerably  enlarged,  and 
the  General  Index  has  been  much  improved. — Circum-* 
stances  which,  the  Author  hopes,  will  be  found  to  have 
rendered  the  work  more  worthy  of  the  flattering  re- 
ception it  has  received. 


Temple, 
Oct.  1818. 


PREFACE 


TO 


X 


PRIOA  EDITIONS. 


Considering    the   great    circulation    of  biUs 
of  exchange    and   promissory  notes    in   this    king- 
domj    and  the  loss  to  which  the  parties  are  subject^ 
if  they  neglect  to  observe  the  rales  affecting  these  se- 
curities,  together   with   the   frequency  of  litigation 
req>ecting  them,  there  is  no  branch  of  the  Law  so  im- 
portant  to  the  merchant,  as  well  as  to  the  lawyer,  as 
that  relating  to  these  instruments.    An  intimate  ac- 
quaintance with  the  commercial  law  in  this  respect,  is 
particularly  essential  to  the  trader,  who,  too,  frequently, 
for  want  of  being  sufBciently  apprised  of  the  rules 
affecting  bills,  &c.  loses  the  benefit  of  the  security  in 
his  hands.     It  is  also  of  the  greatest  importance  to 
ierery  professional  man,  because  more  ready  and  imme- 
diate advice  is  required  from  him  in  regard  to  bills  and 
notes,  than  on  almost  any  other  point;  and  the  pleader 
in  particular  is  called  upon,  for  the  utmost  expedition 
in  advising  and  framii^  the  legal  proceedings.     These 
considerations  h^ve  induced  the  author  to  offer  the  foU 
lowing  work  to  the  public. 


TIU  r  BE  FACE. 

In  order  to  facilitate  reference  to  the  particular  parts 
of  the  treatise,  it  h^s  been  considered  expedient,  in 
addition  to  the  Grenend  Index  at  the  end  of  the  work, 
here  to  give  an  Analytical  Statement  of  the  Contents. 

The  general  division  of  the  Work  is  into  two  Parts. 
In  the  ^rstf  is  considered  the  Right,  which  may  be 
acquired  by  a  bill  of  exchange,  check,  or  promissory 
note ;  and  in  the  secondp  the  Remedies  to  enforce  pay* 
ment  of  them. 

The  First  Part  is  divided  into  eight  chapters.  In 
the  ^rst  chapter,  the  author  has  considered  it  useful, 
M  tending  to  elucidate  the  peculiar  properties  of  bills 
of  exchange,  (viz.  their  assignable  quality,  and  th^t 
of  their  being  prim4  facie  valid,  without  proof  of 
their  being  founded  on  any  consideration,)  concisely 
to  state  the  doctrine  relating  to  the  assignment  of 
chpses  in  action,  and  the  necessity  in  general,  for  a 
contract,  not  under  seal,  being  founded  on  a  sufficient 
consideration ;  and  he  has  then  proceeded  shortly  to 
state  the  history,  general  nature,  and  use  of  foreign 
and  inland  bills,  and  of  checks  or  drafts  on  bankers; 
the  resemblance  between  bills,  checks,  and  promissory 
notes,  and  how  far  the  law,  relating  to  each,  is  appli- 
cable to  the  other;  postponing  the  consideration  of 
promissory  notes  to  the  seventh  chapter, 

In  the  second  chapter,  the  parties  to  a  bill,  &c.  are 
stated ;  and  ^rst,  is  considered  ^he  capacity  of  the 
parties,  or  who  may  be  concerned  in  making,  or  nego« 
ciating  a  bill  of  exchange  ;  and  in  particular,  how  far 
a  corporation,  an  infant,  or  a  married  woman,  may  be 
party  thereto,  and  the  effect  of  their  incompetency, 
as  tp  the  liability  of  other  parties  to  the  bill.  And 
secondly ^  the  number  and  description  of  the  parties,  as 
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drawer^  drawee^  acceptor^  payee,  indorser,  indorsee, 
holder,  and  acceptor,  or  party  paying,  supra  protest ; 
and  the  mode  of  becoming  a  party,  as  by  agent,  and 
who  may  be  such,  and  bow  far  be  may  bind  bis  priii«* 
cipal,  or  by  the  act  of  a  partner^  and  bpw  far  partners 
may  bind  each  other^ 

In  the  third  chapter,  the  form  in  general,  and  the 
most  essential  requisites  of  bills,  &c.  are  jSrst  stated ; 
as  that  thpy  be  payable  at  all  events,  not  dependent  on 
any  contingency,  Qor  payable  out  of  a  particular  fimd ; 
and  that  they  be  for  the  payment  of  money  only,  and 
QOt  for  the  payment  of  money  and  the  performance  of 
some  other  act,  nor  in  the'  alternative.  These  import 
t.ant  points  are  fully  .considered,  and  the  authorities 
are  stated  in  the  notes.  The  rules  relating  to  the  for<r 
mation  of  biUs  of  exchange,  &c.  and  their  more  par, 
ticqlar  requisites,  are  next  considered  in  their  natural 
order,  vfiih  reference  to  the  parts  of  a  foreign  and  in* 
Imid  bill,  and  check ;  the  forms  of  whiph  |tre  for  tha^ 
purpose  introduced.  And  1st,  The  proper  stamp,  and 
the  cpi^^quences  of  a  mistak^  are  considered*  2dly^ 
The  superscription  of  the  place  where  the  bill  is  made* 
3dly,  The  date.  4thly,  The  superscription  of  the  smu 
to  be  paid.  ^thly»  The  insertion  of  the  time  pf  pay* 
Ddent.  6thly,  The  request  to  pay.  7thly,  and  Sthly^ 
The  clauses  to  be  iuserted  in  foreign  bills,  drawn  in 
several  parts,  9thly,  The  pei-son  to  whom  payable, 
aQd  of  fictitious  payees.  lOthly,  The  insertion  of  the 
words,  **  or  order,  or  bearer/'  llthly.  The  sum  to  be 
paid.     12thly,  Of  the  words,  "  value  received." 

Under  the  last  head,  it  has  been  considered  expe^ 
dieot  fully  to  consider  the  points,  Jirst^  as  to  the  want 


or  insufficiency  of  a  consideration,  and  when  it  may 
constitute  a  defence  to  ^n  action  on  a  bill,  &c.  and 
secondly f  are  stated  the  leading  decisions^  as  to  the 
different  descriptions  of  iHegality  of  the  consideration, 
or  of  the  contract,  and  how  far  they  may  invalidate 
a  bill,  &c. ;  and  thirdly  f  is  shewn  what  interest,  &c, 
may  be  taken  on  discounting  a  bill. 

Then  are  considered,  ISthly,  The  insertion  of  thedi*i 
rection  to  place  it  to  account.  14thly,  Of  the  words, 
"  per  advice,  &c.*'  ISthly,  The  subscription  of  the 
drawer's  name,  lOthly,  The  address  to  the  drawee. 
And  I7thly  and  ISthly,  The  place  where  payment  is 
to  be  made. 

The  rules,  which  govern  in  the  construing,  and  giv- 
kig  effect  to  bills^  &c. ;  the  delivery  of  the  bill  to  the 
payee,  and  effect  thereof,  and  in  general  of  the  receipt 
of  a  bill,  &c.  on  account  of  a  pre-existing  debt,  and 
ihe  consequences  of  the  akeration  of  a  bill,  &c.,  and 
the  liability  of  the  drawer,,  are  considered  in  the  latter 
part  of  this  chapter. 

In  the  fourth  chapter,  tl^e  indorsement,  transfer, 
and  loss  of  bills,  &c.  are  eonsidered,^  And  1st,  What 
bills  are  transferrable.  2dly,  Who  may  transfer  a  bill, 
and  to  whom  it  may  be  transferred.  Sdly,  The  time 
when  the  transfer  may  be  made,  whether  before  the 
bill  i3  (complete,  or  after  it  is  due^  or  after  payment. 
4thly,  The  manner  in  which  a  transfer  may  be  made,, 
either  by  an  indoirsement  in  blank,  in  full,  or  restric- 
tive, or  by  delivery,  dthly.  The  nature  of  the  transit 
fer,  the  right  which  it  vests  in  the  indorsee,  &c.  and 
the  liability  of  the  party  assigning,  whether  by  indorse* 
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nent  or  d^lirery.  And  lastly f  ftre  stated  the  cooser 
quences  of  the  loss  of  a  hiU^  &c»  and  vhat  conduct 
the  holder  should  thereupon  pursue,  and  whether  he 
dan  sue  the  parties  thereto  at  law,  without  producing 
the  biU. 

The^th  chapter  contains  ^t^e  Sections.  In  sec* 
tion  I.  the  presentment  of  a  bill  for  acceptance;  in 
section  ii.  the  nature  of  acceptances ;  in  section  iii* 
non-acceptance,  and  the  conduct  which  the  holder 
should  thereupon  pursue;  in  section  iv-  protest  for 
better  security ;  and  iu  section  v^  acceptances  supra 
protest  are  considered* 

Section  i.p— When  a  presentment  for  acceptance  is 
necessary,  at  what  time  it  should  be  made,  and  ths 
mode  of  making  it. 

Section  ii.^-lst.  By  whom  an  acceptance  may  he 
made,  Sdly,  At  what  time  it  may  be  made^  and  here 
some  recent  yery  important  decisions  are  coUectedt 
shewing  that  an  acceptance  cannot  be  made  before 
a  bill  is  drawn.  Sdly,  The  form  and  ^ect  of  the 
diffisrimt  acceptances,  whether  in  writing,  or  verbal, 
or  absolute,  conditional,  partial  or  varying ;  and  what 
amoqnts  to  an  acceptance.  4thly,  The  liability  of  the 
acceptor,  how  fax  sin  acceptance  is  revocable,  and 
how  the  acceptor*s  liability  may  be  released  or  dis^ 
charged,  dihly.  The  liability  of  a  party  promising  to 
pay  a  bill* 

Section  iii.— Non-acceptance,  and  the  conduct 
which  the  holder  must  thereupon  pursue.  1st,  When 
BOtice  of  non-acceptance  is  necessary ;  and  when  the 
trant  of  it  is  excusable.  2dly,  Of  the  protest  for  non- 
Acceptance  and  of  notice,  and  how  it  should  be  given. 


3dly,  The  time  when  the  protest  mast  be  made,  Mid 
the  notice  given,  4thly,  By  whom  notice  must  be 
giren,  6th]y,  To  whom  it  must  be  given*  Gthly,  Of 
the  liability  of  the  parties  to  a  bill  on  the  dishonour 
of  it  by  the  drawee*  7thly»  How  the  consequences  of 
neglect  to  give  notice  may  be  waived. 

Section  iv.^— Contains  the  points  relative  to  the  pro-- 
test  for  better  security. 

In  Section  v*— -The  nature  of  an  acceptance  supra 
protest  is  considered,  and  Jir^t^  by  whom  it  may  be 
made ;  secondly ,  the  mode  of  making  it }  thirdly,  the 
liability  of  such  acceptor ;  and  lastly,  the  nature  of 
his  right  against  the  parties  for  whose  honour  he  ac<» 
cepted  the  bilL 

The  sixth  chapter  contains  four  sections.  In  sec* 
tion^r^f ,  presentment  of  a  bill,  &c.  for  payment ;  in 
section  second,  payment ;  in  section  third,  the  conduct 
to  be  pursued  on  non-payment ;  and  in  sectionjourthp 
payment  supra  protest  are  considered* 

Sect.  i.  Presentment  for  payment  ;J?r^/,  when  it  is 
necessary,  and  when  the  neglect  is  excusable ;  secondly, 
by  and  to  whom,  and  where,  the  presentment  should, 
be  made ;  thirdly,  the  time  when  a  bill,  check,  or  note, 
should  be  presented  for  payment,  and  herein  in  general 
of  the  mode  of  computing  the  time  when  a  bill,  &c.  is 
due ',  of  new  and  old  style,  of  days  of  grace,  of  usances, 
of  lunar  and  calendar  months,  of  bills  payable  at  sights 
when  due,  when  checks,  bills,  &c.  payable  on  demimd, 
or  generally,  should  be  presented  for  payment ;  and  of 
the  time  of  the  day  when  the  presentment  should  he 
made,  and  of  leaving  the  bill  on  presentment  for  pay-*^ 
ment. 
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Sect.  ii.  Of  payment-;  firsts  by  and  to  whom  it 
may  be  made,  and  the  consequences  of  the  payment 
to  a  party  having  no  interest  in  the  bill,  or  to  or  by  a 
bankrupt ;  secondly,  within  what  time  payment  must 
be  made;  thirdly,  how  it  should  be  made,  and  herein 
of  payment  by  remittance  of  a  biU,  or  by  draft,  and 
of  giving  tip  the  bill '  to  the  acceptor,  of  the  effect  of 
giving  time  to  the  acceptor  or  prior  indorser,  and  of 
receiving  part  payment  from  such  parties^  of  the  con- 
sequences of  proving  under  a  commission,  and  of 
compounding  with  the  acceptor ;  jTofir/ A  (y,  of  the  re- 
ceipt for  payment ;  Jifthly,  of  the  effect  of  payment, 
&c«  and  how  far  money  paid  by  mistake  may  be  re- 
covered back. 

S£CT.  III.     Of  the  conduct  which  the  holder  should 
pursue  on  non-payment,  which  is  in  general  governed 
|yy  the  same  rules,  as  in  the  case  of  non-acceptance ; 
and  JirMtf  when  notice  of  non-payment  is  necessary ; 
secondly f  the  form  and  mode  of  giving  notice,    by 
protest  in  the  case  of  a  foreign  bill,  and  sometimes 
of  an  inland  bill,   and  by  notice  of  non-payment  in 
all   cases;    thirdly,  the  time  when  protest  must  be 
made  and  notice  given,  and  here  some  very  important 
recent  decisions  are  stated  relating  to  the  time  when 
notice  of  non-payment  is  to  be  given,  and  whether  the 
reasonableness  thereof  be  a  question  of  law,  or  of 
fact;  fourthly,  by  whom  notice  of  non-payment  must 
be  given  :  fifthly,  to  whom ;  sixthly,  the  liability  of 
the  different  parties  thereupon;    seventhly,  how  the 
consequences  of  the    neglect  to  give  notice  may  be 
waived  or  done  away ;  eighthly,  of  the  effect  of  giving 
time,  of  receiving  part,  and  of  compounding. 


/Sect.  iv.  Of  payment  supra  protest  for  the  honour 
of  the  drawer,  and  indorsers,  and  of  the  right  of  the 
party  making  such  payment. 

In  the  seventh  chapter  of  the  present  edition,  checks 
on  bankers  are  separately  considered. 

In  the  eighth  chapter,  the  points  relating  to  promis- 
ffory  notes,  bankers^  notes,  and  Bank  of  England  notes 
are  considered;  and^r^/,  the  origin  and  nature  of 
promissory  notes,  the  effect  given  to  them  by  the 
3d  and  4th  Ann»c.9.,  their  resemblance  to  bills  of 
exchange,  and  how  far  the  rules  applicable  to  thie 
one  affect  the  other.  The  form  and  requisites  of  these 
notes,  are  goTcrned  in  general  by  the  same  rules  ^ 
those  affecting  bills,  the  stamps  thereon,  and  the  trans- 
fer thereof.  Secondly^  bankers^  cash  notes  are  con- 
sidered,  and  the  stamps  thereon,  and  transfer  thereof; 
and  lastly  f  the  nature  of  Bank  notes,  and  the  Tariou» 
points  relating  thereto. 


The  S£COND  Part  relates  to  the  remedies  or  modes 
of  inforcing  payment  of  a  bill,  note,  &c.  and  is  divided 
into  seven  chapters. 

In  the^r^^  chapter  is^  stated  by;  and  against,  whom 
an  action  of  assumpsit  may  be  supported. 

In  the  second  chapter,  the  requisites  of  the  affi* 
davit  to  hold  to  bail,  and  the  arrest  for  a  debt  due  on 
a  bill,  &c.  the  nature  and  parts  of  a  declaration  on 
a  bill,  &c.,  and  the  common  counts  applicable  to  the 
consideration  thereof,  and  what  are  proper  to  be  in- 
sorted,  are  considered ;  and  in  this  chapter,  as  weU 
as  in  the  Appendix  of  Precedents,  with  the  Notes^  the 
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^Btlior  bas  endeavewed  to  state  aH  the  points  relating 
to  Ae  declaration. 

The  third  chapter  relates  to  the  staying  of  proceed- 
ings on  payment  of  debt  aad  costs^  to  .judgment  by 
defaulty  reference  to  the  master  to  compute  principal 
9nd  interest  due  mi  the  bill,  &c.  the  writ  of  inquiry, 
and  the  defences  and  pleas  in  an  action  on  a  bill. 

In  the  fourth  chapter,  the  eridence  in  an  action  on 
^  bill,  &c«  is  fially  conndered.  And^rif ,  what  facts 
the  plaintiff  must  prove,  smd^rstp  the  making  of  the 
biU,  &c. :  secondly,  that  the  defendant  became  party 
thereto,  as  acceptor,  drawer  or  indorser ;  thirdly,  the 
plaintiff's  intwest  in  the  bill,  as  payee,  bearer,  in- 
dorsee or  acceptor  supra  protest ;  fourthly,  the  breach 
of  the  drfendant^s  contract,  as  the  default  of  accept- 
ance or  payment. 

Secondly.  The  mode  of  proving  these  facts,  and 
^rst  of  the.  mode  of  provi^  the  bill ;  secondly,  how 
the  d^ndant  became  party  thereto;  thirdly,  the 
plaintiff's  interest,  and  lastly,  the  non*acceptence  or 
non-payment,  and  notice  thereof  to  the  defendant,  and 
in  general  of  the  competency  of  witnesses.  The  evi- 
dence to  be  adduced  by  the  defendant  is  also  con- 
sidered. 

^  ^^fifoh  chapter,  the  verdict  and  damages  in  an 
action  on  a  bill, .  &c.  are  considered,  wid^rst,  how 
mi^ch  of  the  sum  payable  by  the  bill,  &c.  is  recover- 
able when  the  defendant  has  not  had  value  for  the 
whole  amount,  or  when  the  bill,  &c.  is  payable  by 
instalments;  secondly ,  what  interest;  thirdly,  what 
expenses,  re-exchange,  provision,  &c.  are  recoverable. 
The  sLvlh  chapter  relates  to  the  action  of  debt,  on 
a  bill,  &c.  and  when  it  is  sustainable. 
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In  the  seventh  chapter  the  whole  law  relative  to  the 
effect  of  bankruptcy  on  the  holder  of  a  bill,  &c.  is 
fiilly  considered. 

In  the  Appendix  are  to  be  found  a  few  of  the 
lorms'  of  such  affidavits,  declarations  on  promissory 
notes,  checks  on  bankers,  and  on  inland  and  foreign 
bills,  as  usually  occor  in  practice.  Other  forms  will 
be  found  in  the  third  volume  of  the  Treatise  on 
Pleading.  The  forms  of  notices  and  of  judgments  on 
bills,  &c.  on  a  reference  to  the  master  to  compute 
principal  and  interest,  a  list  of  notaries*  fees,  the 
tfatutes  relating  to  bills  of  exchange  and  promissory 
Botes  in  general,  and  those  relating  to  small  bills  and 
notes,,  and  the  stamps  on  bilk  and  notes,  &c.  and  re» 
lating  to  usury,  and  an  interest  table,  are  also  inserted. 

Considering  the  comparative  simplicity  of  declara-* 
lions  on  bills  of  exchange  and  promissory  notes,  and 
the  numberless  actions  upon  these  securities,  they 
are  very  often  incorrect,  and  nonsuits  frequently  occur^ 
cither  from  the  insertion  of  unnecessary  allegations, 
or  from  the  omission  of  second  counts,  which  it  may  be 
expedient  to  insert;  therefore,  in  this  edition,  the 
iq^ndix  of  forms  has  been  considerably  enlarged, 
and  notes  to  each  part  are  given,  pointing  out  what 
allegations  are  necessary  or  advisable,  together  with 
the  cases  in  which  it  may  be  proper  to  iiisert  more 
than  one  count  on  each  bill,  &c. 
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BILLS  OF  EXCHANGE,  &c. 

\ 

PART  FIRST. 

r/f £  mQUT  ACQUIRED  BV  BILLS,  4v. 

CHAPTER  I. 

THE  aSNXllAL   NATURE,    UTILITT)    AVP    BISTORT    OP 

BILLS  OF   EXCHANGE,  &C. 

A  BILL  of  EXCHANGE  is  defined  by  Mr.  Justice  r>^M&mv 
BUckstone  to  be  an  open  letter  of  request,  or  an  Miutiuty? 
order  from  one  person  to  another,  desiring  him  to  pay, 
ra  his  account,  a  sum  of  money  therein  mentioned, 
to  a  third  person*.  It  is  consequently  an  assignment 
to  a  third  person  of  a  debt  due  to  the  person  drawing 
the  bill,  from  the  person  upon  whom  it  is  drawn.  In 
•ther  contracts  and  securities  there  are  generally  only 
two  parties,  or  at  most  a  third  as  a  guarantee ;  whereas^ 
on  account  of  the  assignable  quality  of  a  bill  of  ex- 
change, there  may  be,  and  usually  are,  many  more  par- 
ties, severally  liable  for  the  performance  of  the  contract. 
Tlie  person  who  makes  or  draws  the  bill  is  termed 
the  drawer;  he  to  whom  it  is  addressed  is,  before 
acceptance,  called  the  draxveCy  and  afterwards,  the 
acceptor,  the  person  in  whose  favour  it  is  drawn  i^ 
termed  the  payee^  and  when  he  indorses  the  bill,  the 
indorser;  and  the  person  to  whom  he  transfers  it  is 
called  the  indorsee,  or  holder  *.    Though  this  security 


f^m^ 


'  2  Bla.  Com.  466.~Gibson  v.  Minet,  1  Hen.  Bla.  5Sff.— Stock 
T.Mavsoo,  1  Bos.  &  Pul.  291.— Walwyn  v.  St.  Quintin,  1  Bos.  Sc 
^«U(ft54.— Selw.  Ni.  Pri.  4tb  edit.  2S5.— Bay],  on  Bflls,  3d  edit.  1.-- 
Ilez  v.Box,  6  Taunl.  325. 


tnd  Utility. 


THE    GENERAL   NATURE,   &C. 

Md"u?iiiK^**""  is  entitled  to  peculiar  privileges,  yet  it  is  to  be  con- 
sidered as  a  simple  contract  debt  in  the  course  of  ad- 
ministration, which  an  executor  or  administrator  cannot 
discharge  until  after  satisfying  debts  by  bond,  without 

m 

being  guilty  of  a  devastavit.  And  for  the  same  reason, 
a  bill  of  excliange  is  considered  as  following  the  person 
of  the  debtor,  and  is  bona  notabilia  where  he  resides 
at  the  time  of  the  creditor's  death,  whereas  a  bond, 
or  other  specialty,  is  liona  notabilia^  wherever  it  may 
be  at  the  time  of  such  death  '•  And  though  a  bond  or 
bank  note  may  be  delivered  in  prospect  of  death,  and 
be  a  good  donation  mortis  causa,  bills  of  exchange, 
promissory  notes,  and  checks  on  bankers,  seem  in- 
capable of  being  the  objects  of  such  donation  *.     A 

*i— —————— —«———— >«*^iii^«W—M  I         Wi^— p— ii^fc——     III.  „ 

■  Veomans  v.  Bradshaw,  Carth.  373.— -3  Salk.  70  and  l64.— Comb. 
.  c  392*  S.  C. — Biic.  Ab.  tit.  Executors,  E.-2.-^Com.  £)ig.  Administrate^ , 
*  B.'4.  The  case  of  Ycomans  v. Bradshaw,  as  reported  in  Carth.  373,  was 
an  action  on  a  M\  of  exchange,  brought  by  tite'plaintitf,  as  ad- 
ministratrix of  her  late  husband,  against  the  drawer ;  the  bill  was 
drawn  in  London.  Tiie  defendant  craved  oyer  of  the  letters  of 
admintstration,  which  wei>e  granted  by  the  Blisbop  of  Durban).  Upon 
demurrer,  it  was  insisted,  that  a  bill  of  exchange  was  only  a  simple 
contract  debt,  and  k)  followed  the  person  of  the  debtor,  wherever  iie 
fAight  be,  and  that  tbe  right  of  granting  a(fmiaist.nition  belonged  tp 
the  ordinary  of  the  place  where  the  debtor  was.  at  the  time  of  the 
dc^th  of  thd  intestate,  and  that  the  administration  was  youU  and  of 
vhick  opinion  were  thfi  court,  and  gave  judgraeat  for  th«  defendant  | 
and  see  the  judgment  of  Holt,  C.  J.  in  the  same  case,  3  Salk.  70. 
'  *  Miller  r.  Miller,  3  P.  W.  356.— Ward  v.  Turner,  2  Ves.  sen.  442. 
Tate  V,  Hilbert,  2  Ves.  jun..  1 11, — Lawson  v,  Lawson,  1  P.  W.  441. — 

1  Roper  on  Leg.  2d  ed.  3. — Toller  Executors,  3d  ed.  234, 5,  where  see 
ihe  exceptions.  Miller  v.  Miller,  3  P.  W.  356.  A  person,  after  having 
made  his  will,  and  about  an  hour  before  his  death,  delivered  to  his  wife 
two  bank  notes  for  ^300  each,  and  another  note  for  ;£  100  (not  being  a 
cash  note,  or  payable  to  bearer)^  adding,  that  be  had  not  sufficiently 
provided  for  her.  On  a  bill  filed  in  the  name  of  the  .infant  sou,  being 
the  residuary  legatee,  against  the  wiviow  and  executors,  for  an  account 
of  the  testator's  personal  estate,  it  was  insisted,  that  thej£600  was  io 
payment  of  a  legacy  given  her  by  the  testator  in  a  codicil  to  his  will^ 
and  that«  with  regard  to  the  other  note  for  .£100,  which  was  not 
payable  to  bearer,  that  was  merely  a  chose  in  action,  and  consequently 
could  not  pass  by  a  delivery  thereof.  Per  Master  of  the  Rolls,  the 
gift  of  the  ^600,  contained  in  the  bank  notes,  M'as  a  donatio  causa 
mortii^  which  operates  .as  such,  though  made  to  a  wife,  for  it  is  ia 
nature  of  a  legacy,  though  it  need  not  be  proved  in  the  Spiritual 
court  as  part  of  the  testator's  will.  But  as  to  the  note  for  ;£^100y 
\vhich  was  merely  a  chose  in  action,  and  must  still  be  sued  in  the 
name  of  the  executors,  that  cannot  take  effect  as  a  donatio  causa 
mortis^  inasmuch  as  no  property  could  pass  therein  by  the  delivery. 
See  also  Ward  v.  Turner,   2  Ves.  sen.  442,   arwi  Tate  t*.  Hilbert, 

2  Ves.  jun.  120^  in  which  it  was  held;  that  a  check  on  a  banker. 


OF    BILLS   OF   EXCHANCF,  &C.  S 

bill  of  exchange  also  being  merely  a  simple  contract,  General  Nature 
it  is  affected  by  the  statute  of  limitations,  and  must  be 
sued  for  within  six  years  after  it  is  payable '.  And  ' 
being  a  chose  in  action,,  and  a  mere  security  for  a 
debt,  it  is  not  to  be  considered  as  goods  and  chattels, 
and  it  therefore  does  not  pass  by  a  bequest  of  all  the 
testator's  "property"  in  a  particular  house,  though 
bank  notes  would  have  passed,  they  being  quasi  cash* ; 
and  upon  the  same  principle,  a  bank  note  or  bill  can- 
not be  taken  in  execution,  or  as  a  distress  for  rent  ^ 
Add  the  accepting  of  a  bill  or  note,  in  satisfaction  of 
a  specialty  debt  or  demand  for  rent,  at  most  only 
suspends  the  remedy  on  the  former  security,  and  does 
not  entirely  defeat  it  ♦• 

A  Bill  of  Exchange  is  a  security  originally  invented 
amongst  merchants  in  different  countries  for  the  more 
easy  and  safe  remittance  of  money  from  the  one  to  the 
other,  and  has  since  been  extended  to  commercial 
transactions  in  this  kingdom^.  The  instance  put  by 
Mr.  Justice  Blackstone  of  the  utility  of  the  instrument, 
is  this,  "  If  A.  live  in  Jamaica,  and  owe  B.  who  lives 
in  England,  ^1000.,  now  if  C.  be  going  from  England 
to  Jamaica  he  may  advance  B.  this  £1000.  and  take  a 
bill  of  exchange,  drawn  by  B.  in  England  upon  A.  in 
Jamaica,  and  receive  it  when  he  comes  thither:  thus  B, 
receives  his  debt  at  any  distance  of  place  by  transfer- 
ring it  to  C,  who  carries  over  his  money  in  paper 
credit,  without  the  risk  of  robbery  or  loss.^'  In  the 
origin  of  bills  of  exchange,  it  is  probable  that  their 
principal  utility  was  the  safe  transfer  of  property  fioui 
one  place  to  another,  but  that  since  the  great  increase 

—     _^ liM_  ■  ■■_  ^^^m — Kw-m — ^ ■— ■   I  I ■_     _  _  -  . ^^ 

delivered  by  J.  S.  on  his  death-bed,  did  not  take  ifffect  ns  a  donatio 
cauid  mortis.  But  see  1  P*  W.  441,  and  Toller's  Law  of  Executors, 
3d  ed.  234,  5. 

'  R<Miew  9.  Axton,  Carth.  3. 

^flemfnitag  v.  Brook,  1  Sch.  &  Lef.318.-~Stcwart  v.  Mafquis  of 
Bute,  It  V«».  662. 

*  Ftaads  9.  Nash,    Cas.  Temp.  Hardw.  53. — Kiiight  v.  Griddle, 
9  EtiC  48. 

'^Qmb  V.  Rssfa,  2  Yes.  &  Bea.  4l6.— Drake  t^.  Mitchell,  3  East. 
^Lipr-liMria  v.Sbipway,  Bui.  N.  P.  182< 

^itV^Om.466,7. 
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4  TJI£  GEKEEAL  KATVllE,  &C. 

GeiNTai  Natara    of  commcrcc,  thcv  havc  become  the  siens  of  valuable 

and  Utility.  .       ' 

property  and  equivalent  to  specie,  enlarging  the  capital 
stock  of  wealth  in  circulation,  and  thereby  facilitating 
and  increasing  the  trade  and  commerce  of  the  country*. 
The  trader  whose  capital  may  not  be  sufficient  to 
enable  him  to  pay  ready  money  for  the  commodity 
which  he  purchases,  on  account  of  his  not  having  the 
means  of  immediately  obtaining  payment  of  the  debts 
due  to  him  from  others,  and  who  might  find  a  dif- 
fculty  on  his  own  individual  security,  to  purchase 
goods,  or  obtain  money  for  the  purposes  of  his  trade, . 
i)y  drawing  a  bill  on  one  of  his  debtors  payable  at  a 
future  period,  may  obtain  the  goods  or  money  on  the 
credit  of  such  bill ;  the  vendor,  of  the  goods,  to  whom 
the  bill  is  handed  as  a  security,  may  also,  in  his  turn, 
obtain  goods  or  money,  in  the  way  of  his  trade,  on  the 
<:redit  of  the  bill,  and  the  bill  may  have  the  same  effect 
in  different  persons  hands,  to  whom  it  may  be  trans- 
ferred by  indorsement  or  otherwise.  This  security  is 
preferable  to  many  others  of  a  more  formal  nature, 
for  each  of  the  parties  to  a  bill,  by  simply  writing  his 
name  upon  it  either  as  xlrawer,  acceptor,  or  indorser, 
guarantees  the  due  payment  of  it  at  maturity,  and  the 
consideration  in  respect  of  which  he  became  a  party 
to  it  can  be  rarely  inquired  into ;  whereas,  in  the  case 
of  a  formal  guarantee,  the  Statute  against  Frauds*  re- 
quires the  consideration  to  be  expressed,  and  other 
matters  of  form,  which  frequently  render  an  intended 
gtiarantee  wholly  inoperative «.  So  Vvith  respect  to  in- 
terest, it  is  a  better  security  than  a  bond,  for  when 
the  principal  and  interest  in  a  bond  equal  the  amount 

of  the  penalty,  the  interest  must  thenceforth  cease 

■  ■■■'*■■'      ■■     ■ '  ■  ,  ■■■■     ■    ■       ...p   ■>■■  ■  ■■ 

'  Per  Eyre,  C.  J.  Gibson  o.  Minct,  1  Hen.  Bla.  6*18. 

*  29  Car.  2.  ch.  3.  s.  4. 

3  Wain  r.  Waller,  5  EksU  10.  In  this^case  it  was  held,  that  an  engage* 
ment  in  writing  to  pay  the  ciebt  of  a  third  person  at  an  hour  named, 
ill  consideration  of  the  creditor  suspending  proceedings  in  an  actiom 
iiW  that  time,  but  which  consideration  did  pot  appear  on  the  face  of 
the  written  engagement,  was  void  on  that  account;  but  in  £x  part^ 
Minet,  14  Ves«  jua.  lSp»  and  in  £.\  parte  Gaixiom,  15  Ves.  jun.  SSff. 
this  doctrine  was  denied  ;  ftiid  see  La  Morris  r.  Staccy,  Holt  N.  P.  C. 
1.5S|  in  notes. 
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for  the  obligor  in  a  bond  is  not  answerable  in  tbe  whole  OMmaxatnrt 
beyond  the  amount  of  the  penalty'.     From  the  cir-  '*^' 

cumstancc  also  of  the  exposure  of  the  contract  to 
the  public  eye,  there  is  a  stronger  stimulus  on  every 
party  to  a  bill,  to  take  care  that  it  be  duly  honoured ; 
whereas  punctual  payment  of  a  guaranty  or  bond  ia 
not  so  frequent,  and  consequently  less  to  be  relied  on 
in  commerce,  where  certainty  is  so  essential  to  the  wel« 
fare  of  the  merchant. 

There  are,  however,  some  disadvantages  accompa* 
nying  this  security,  compared  with  others,  and  prin* 
cipally,  that  in  case  of  the  dishonour  of  the  bill  hy 
the  person  on  whom  it  is  drawn,  the  holder  must  im- 
mediately give  notice  of  the  non-payment  to  all  the 
other  parties,  or  he  will  lose  the  benefit  of  his  security; 
whereas  in  the  case  of  a  guaranty  such  nice  and  exact 
conduct  on  the  part  of  the  creditor  is  not  in  general 
requisite\  Again,  in  case  of  death,  a  bill  of  exchange 
beiog  a  simple  contract,  is  not  entitled  to  the  same 
priority  of  payment  out  of  the  assets  of  the  decease4 
as  a  bond ;  nor  is  there  the  same  expeditious  or  ex« 
tensive  mode  of  obtaining  payment  as  in  case  of  a 
boQd,  >varrant  of  attorney,  Statute  Staple,  or  Statute 
Merchants 

The  pernicious  effects  of  a  fabricated  credit,  by  the . 
undue  use  of  accommodation  bills  of  exchange,  drawn 
out  of  the  ordinary  course  of  trade,  have  been  too 
much  felt  to  require  any  observation;  the  use  of 
them,  where  there  is  no  real  demand  subsisting  l>e^ 
tween  the  different  parties,  is  injurious  to  the  public 
as  w^ell  as  to  the  parties  concerned  in  the  negotiant 

tion^ ;  unless  in  cases  where,  from  some  sudden  and 

— I  -      —  ■  -■ 

'  Hcfford  r.  Alger,  1  Taunt.  220.— Wild  v.  Clarkson,  6  T.  R.  303. 
ExpMte  Mills,  2  Vcs.  jun.  JOl.— -Clark  v.  Seaton,  6  Ves.  jun.  41 1. 
boi  obierve,  that  in  an  action  of  debt  on  a  judgment  recovered  on  % 
bond,  iotcrent  nay  be  recovered  in  damages  beyond  the  penalty  of 
ti*  bond,  M*Clurp  v.  Dunkiti,  1  East.  43(>. 

*  Warrington  r.  Furbor,  S  East.  &45.  but  sec  Philips  and  Asdini^, 
•  T«oat«  aSS.  See  these  cases,  post. 

^  tSaiinif.  70  a.  &  b.  in  note-.^ 

^fnl4*  £|<loo,  in  Ex  part^  WilsoQ^  Jl  V^s.  41  i. 
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Gfiierai  Nat««  Unexpected  event,  a  particular  branch  of  commerce 
*"  '  ^'  may  be  affected  and  the  trader  unable  to  bring  his  com- 
modities to  a  fair  market,  in  time  to  meet  the  payments 
for  which  he  has  to  provide.  In  these  cases,  by  the 
temporary  assistance  of  friends,  through  the  medium  of 
Bills  of  Exchange,  his  credit  may  be  saved,  ^d  he  may 
be  enabled  to  hold  his  goods  till  some  fair  opportunity 
of  sale  |)resents  itself.  The  use  of  fictitious  names  to 
bills  has  not  been  unfrequent,  but  this  practice  is  not 
only  censurable  but  in  some  cases  punishable  crimi^ 
nally". 
Pecniiar  Proper-      Thc  various    advantages  which  commerce  derives 

tm  of  BUte,  &c.  ^ 

from  the  use  of  Bills  of  Exchange,  have  induced  our 
courts  of  justice  to  allow  them  certain  peculiar  privi^ 
leges  in  order  to  give  full  effect  to  their  utility.  These 
are,  ^rstj  that  although  a  Bill  of  Exchange  is  a  clK>se 
in  action,  yet  it  may  be  assigned  so  as  to  vest  the  legal 
as  well  as  equitable  interest  therein,  in  the  indorsee  or 
assignee,  and  to  entitle  him  to  sue  thereon  in  kis  own 
name.  And,  secondly,  that  although  a  Bill  of  Ex-r 
change,  &c.  is  not  a  specialty,  but  merely  a  simple 
contract,  yet  a  sufficient  consideration  is  implied  from 
the  nature  of  the  instrument  and  its  existence  in  fact 
is  rarely  necessary  to  be  proved  *. 

TYieJirst  of  these  privileges  is  of  most  essential 
importance  in  various  points  of  view,  and  principally 
that  a  release  by  the  drawer  to  the  acceptor,  or  a 
set-off  or  cross  demand  due  from  the  former  to  the 
latter,  cannot  affect  the  right  of  action  of  the  payee 
or  indorsee ;  because  the  legal  and  not  the  mere  equit-* 
able  interest  is  vested  in  such  payee  or  indorsee,  and 
the  action  is  sustainable  in  his  own  name;  whereas 
suits  upon  bonds,  aiid  most  other  choses  in  action, 
must  be  in  the  name  of  tlie  original  obligee;  and 
though  it  be  apparent  that  he  sues  merely  as  a  trustee 
fpr  another  to  whom  he  has  assigned  his  interest,  yet 
a  release  from  him,  or  a  set-off  due  from  him  to  the 

W."  ■         ■        ■  ■  ■.......-,■,  ■■  ■  I  ■ ....     -.  ■■    II.  I. 

a 

*  Sec  post. 

^Bishop  V.  Voung,  2  Bos.  &  Pul,  79, 
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obligor*  may  be  an  effectual  bar  to  the  ac.tion!.  The  Peculiar  Proper- 
second  of  these  privileges  is  also  of  great  importance. 
In  general,  an  action  cannot  be  supported  upon  a  con- 
tract not  under  seal,  without  alleging  in  pleading,  and 
proving  on  the  trial,  that  the  contract  was  made  for  ^ 
sufficient  consideration ;  but  in  the  case  of  Bills  of  Ex- 
change, promissory  notes,  &c.  a  sufficient  considera- 
tion is  presumed,  and  the  validity  of  the  bill,  &c.  can- 
not in  general  be  disputed  on  account  of  the  want  of 
sufficient  consideration,  when  it  is  in  the  hand3  of  a 
third  person  wlio  has  given  value  for  it. 

As  it  may  tend  to  elucidate  the  properties  of  Bills 
«f  Exchange,  and  other  negotiable  instruments  of  that 
nature,  we  will  shortly  examine  the  doctrine  relating 
to  the  assignment  of  choses  in  action ;  and  the  neces- 
sity in  general  for  a  sufficient  consideration  to  give 
effect  to  a  contract 

Tlie  first  peculiar  privilege  of  a  Bill  of  Exchange  is  Doctrine  as  to tbe 

f,  ,.,  ii*i**i*        a_  '  ^'         assignment  of 

Us  assignable  quality,  and  which  is  in  direct  opposition  cAoMsin  wtum  \ 

to  a  A^ery  ancient  rule  of  law,  the  founders  of  which 

refused  to  sanction  01;  give  cifect  to  the  transfer  cf  any 

possibility,  right,  or  any  other  chose  in  action^  (which 

is  defined  to  be  a  right  not  reduced  into  possession^) 

to  a  stranger;   on  the  ground  tliat  such  alienations 

tended   to   increajse  maintenance  and  litigation,   and 

afforded  means  to  powerful  men  to  purchase  rights  of 

action^  and  thereby  enable  them  to  oppress  indigent 

debtors,  whose  origipal  creditors  would  not  perhaps 

have  sued  them^     Our  ancestors  were  so  anxious  to 

'  Baaerman  v.  Radenias,  7  T.  R.  663. 
'  *^  As  to  tbe  asstgiim^nt  of  choBcs  in  action  in  general,  9ec  Mt^srer 
t»  Miller^  4  T.  R.  340. — In  Williamson  v.  THoropsou,  t6  Vcs.  jun. 
443.  it  was  held,  that  the  indorsement  of  an  India  Certificate  did  not 
paas  the  legal  interest. — In  Glynn  v.  Baker,  13  Ea»t<  509.  it  was  held, 
that  an  lndi#  Bond  was  not  assignable,  but  this  has  been  since 
altered  by  51  Geo.  3.  c.  6*4.  which  makes  them  assignable,  and  enables 
the  assignee  to  sue  in  his  own  name. 

'Termes  dc  la  ley,  tit.  Chose  in  Action. — 2Bla.  Com.  44.?.  In  other 
>»i>rds,  "  the  interest  in  a  contract,  which,  in  trade  of  non-performance, 
€10  only  be  feduced  into  hentfickti  possession  by  an  action  or  suK.'' . 

*Co.  Lit.  214.  265.  a.  n.  1.  232.  b.  n.  i.  —  2  Rol.  Ab.  45.  46.— 
Godb.  SI. — ^IVrmes  de  la  ley,  tit.  Chose  in  Action.— Sch'dky  v. 
DzsM,  ft  Bos.  &  PqK  541.  ' 
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» 

Boc^aeastaUie  prcvcut  alienation  of  clioses,  or  rights  in  action,  that 
chMe»  in  9ciimh     we  find  it  enacted  by  the  32  H.  8.  c.  9*  which,  it  isl 

said,  was  in  affirmance  of  the  common  law',  that  no 
person  should  buy  or  sell,  or  by  any  means  obtain  any 
right  i  V  title  to  any  manors,  lands,  tenements,  or 
hereditaments,  unless  the  person  contracting  to  seH, 
or  his  ancestor,  or  they  by  whom  he  or  they  claim  the 
same,  had  been  in  possession  of  the  same,  or  of  the 
reversion  or  remainder  thereof,  for  the  space  of  one 
year  before  the  contract:  and  this  statute  was  adjudged 
to  extend  to  the  assignment  pf  a  copyhold  estate^  and 
of  a  chattel  interest,  as  a  lease  for  years,  of  land, 
whereof  the  grantor  was  not  in  possessions  At  what 
time  this  doctrine,  which  it  is  said  had  relation  origi- 
nally only  to  landed  estates  ^  was  first  adjudged  to  be 
equally  applicable  to  the  assignment  of  a  mere  />er- 
sonal  chattel  not  in  possession,  it  is  not  easy  to  decide : 
it  seems,  however,  to  have  been  so  settled  at  a  very 
early  period  of  our  history,  as  the  works  of  our  oldest 
text  writers,  and  the  reports,  contain  numberless  ob-^ 
servations  and  cases  on  the  subject.  Lord  Coke  says ' 
that  it  is  one  of  the  maxims  of  the  common  law,  that 
no  right  of  action  can  be  transferred,  "  because,  under 
colour  thereof,  pretended  titles  might  be  granted  to 
great  men,  whereby  right  might  be  trodden  down, 
and  the  weak  oppressed,  which  the  common  law  for* 
biddeth."  Accordingly  we  find,  that  judgment  \vas 
arrested  in  an  action  on  a  bond  conditioned  for  the 
performance  of  articles  of  agreement,  w*hich  contained 
a  covenant  that  the  defendant  should  assign  certain 
bonds  to  the  plaintiff  for  his  own  use,  on  tlie  ground 
that  such  condition  and  covenant  amounted  to  main- 
tenance^. And  although  it  was  decided  that  the  king, 


'  Partridge  v.  Strange,  Plowd.  8S* 

*  Kite  aiid  Queinton's  case,  4  Co.  Sfif.  a< 

3  Partridge  v.  Strange,  Plowd.  88.     As  to  a  pcyisiUility  in  land,  see 
Jones  »  Roe,3T.  R.  88.— I  Hen.  Bla.SO.  S,  C— Cuilen,  178. 
♦«Woodd    388. 
^  Co.  Lit.  214.  a. — See  also  S^hblcy  v.  Daniel,  9  Bos.  &  Pul.  541. 

•  Ilodson  tJ.  Ingram*  Alcyn.  60,  §t  tide  ft  Bol.  Ab.  45.  1.  40. 
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lu  respect  of  his  prerogative^  mijrht  transfer  a  right  Bi>etrineas  to  tu* 
tf  action",  yet  it  was  afterwards  ruled  that  his  assignee  chommw;ti4». 
iud  no  such  power\ 

Tliis  doctrine,  however  strictly  adhered  to  in  our 
courts  of  law,  was  not  adopted  by  our  courts  of  equity^: 
for  though  it  is  said  to  have  been  decided  in  the  11  th 
James  1  \  that  the  assignee  of  a  covenant  could  not 
sue  in  a  court  of  equity  to  enforce  performancCi  because 
it  was  against  law  to  assign  a  covenant,  yet  that  seems 
to  be  an  insulated  case ;  and  no  other  authority  is  t^ 
W  found,  where  a  court  of  equity  has  refused  to  give 
effect  to  the  assignment  of  a  chose  in  action,  provided 
8ttch  assignment  were  made  for  a  sufficient  considera-  j 
tion  K  A  court  of  equity  having  it  in  its  power  to  de- 
cree accc^ding  to  the  justice  of  every  case,  there  couM 
have  been  no  danger  of  maintenance  being  increased 
by  its  giving  effect  to  such  assignments;  we  therefore 
find  a  great  number  of  cases  where  decrees  have  been 
niade  in  favour  of  such  assignees  ^ 

In  courts  of  laWt  the  equitable  interest  of  the  as- 
signee of  a  chose  in  action  seems  to  have  been  recog* 
nized  as  far  back  asi  the  middle  of  the  last  century, 
when  we  find  it  said  by  one  of  tlie  judges  ^  **  that 
if  an  assignee  of  a  <:hose  in  action,  have  an  equity, 
that  equity  should  be  no  exile  to  the  courts  of  common 
law*"  In  another  case  also,  the  coutt  speak  *  of  an  as* 
signment  of  an  apprentice^  or  an  assignment  of  a  bond, 
as  things  valid  between  the  parties,  and  to  which  they 


'  Co.  Lit.  232.  b.  n.  1. — Breverton's  case,  1  Dyer,  SO.  b.pl.  208,-— 
The  King  v.  Wendhara,  Cro.  Jac.  82. 

^The  King  v.Twiue,  Cro.  Jac.  180. — Kingdom  v.  Jones,  Skin.  6, 2u. 

^  Per  Duller,  J.  in  Master  v.  Miller,  4  T.  R.  340. 

♦  I  Rol.  Abr.  376.  I.  b. 

'  Vin.  Abr.  tit.  Maintenance,  B. — 2  Rol.  Abr.  45,  46.— Co.  Lit. 032. 

•Baldtfcin  f.  Rochford,  1  Wils.  229-  — Wright  r.  Wright,  I  Ves, 
411,  41*. — Peters  r.  Soame,  2  VeriK  428. — Baldwin  v,  Biiliogslcy, 
»4. 540.^— Crouch  v.  Martin,  id.  595. — Cole  r.  Jones,  id.  69?.--Car- 
•eret  (Lord)  v.  Paschel,  3  P.  W.  199. ;  and  it  has  lately  been  decided, 
^at  an  equitable  assignment  of  a  debt,  may  be  by  parol  as  well  as  by 
4nd,  lieath  o.  Hall,  4  Taunt.  326, 

'  In  Kingdom  v.  Jones,  33  Car.  2.  Skin.  6, 7. — Sir  T.  Jones*  150» 
S.C. 

'The  King  Against  tb«.  Parish  of  Aicklesa*  1^  Mod^554. 
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HoetrmeastotiM  Aiiist  give  their  sanction;  and  an  assignment  of  a  chose 
Smm^  octiMu  in  action  has  always  been  deemed  a  sufficient  considera- 
tion for  a  promise  *,  although  the  debt  assigned  was  un- 
certain*. So  indeed  it  was  decided,  that  where  the 
obligee  has  assigned  over  a  bond,  and  afterwards  become 
a  bankrupt,  he  might  nevertheless  bring  an  action  on 
the  bond';  and  that  in  an  action  upon  a  bond  given 
to  the  plaintiff  in  trust  for  another,  the  defendant 
may  set  off  a  debt  due  from  the  person  beneficially 
interested,  in  like  manner,  as  if  the  action  had  been 
brought  by  the  cestui  que  trusts  But  though  courts 
of  law  have  gone  the  length  of  taking  notice  of  as- 
signments of  chases  in  action,  aiid  of  giving  effect  to 
them,  yet  in  almost  every  case  they  have  adhered  to 
the  formal  objection  that  the  action  should  be  brought 
in  the  name  of  the  assignor,  and  not  in  the  name  of 
the  assignee ;  the  consequence  of  which  rule  is,  that 
the  defendant  may  give  in  evidence  a  release,  declara- 
tion, or  admission  of  the  plaintiff  on  the  record,  to 
defeat  the  action,  although  it  be  evident  such  plaintiff 
is  but  a  mere  trustee  for  a  third  person*.  It  has  been 
observed,  that  the  siibstance  of  tlie  rule  being  done 
away,  there  can  be  no  use  or  convenience  in  preserv- 
ing the  shadow  of  it  j  for  where  a  third  person  is  per- 
mitted to  acquire  the  interest  in  a  thing,  whether  lie 
bring  the  action  in  his  own  name  or  in  the  name  of 
the  assignor,  does  not  seem  to  affect  the  question  -  of 


*  1  Rol.  Abr.  39:— Loder  V.  ClH^leyR»  Sid.  S12i^L6wi»  v.  WsUm, 
Sir  T.  Jones,- 222.— Meredith  x.  Short,  \  Salk.  25.— Banfill  v.  L«igh, 
8T.  R.  571.— Israel  o.  Douglass,  1  Hen.  Bla.  239. 

^  Moulsdale  v.  Birchall,  2  Bla.  Rep.  820. 

^  Winch  V.  Kceley,  1  T.  R.  6l 9.— Carpenter  v.  Marnel,  3  Bos.  & 
Pul.  40. 

^  Bottonvlcy  v.  Brook,  and  Rudge  v.  Birch,  cited  in  1  T.  R.  621.  and 
in  4  T.  R.  341 .  9€d  vide  Bauerman  r.  Radeniua,  7  T.  R.  663.  But  the 
court  refused  to  allow  a  defendant  to  set  off  a  bond  debt  of  the  plaintiff 
assigned  to  him  by  a  third  person  to  whom  and  for  whose  use  it  was 
originally  given,  Wake  v.  Tinkler,  l6  East.  S6^ 

'Baucrman  v.  Radenius,  7  T.  R.  663^-Banfill  c.  Leigh,  8  T.  R. 
571. — Jones  r.  Dunlop,  id.  5^6, — Oflfly  r.  Ward,  t  Lev.  233.— JohO" 
0on  V.  Colling;s,  1  East.  104.  et  tide  Medlicol's  case,  Sel.  Cas.  l6l* 
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msuntenance*.   However,  in  a  late  case*,  Lord  Kcnyon  0«ctrkicatf  tetiw 

,        .  •        •  i_  •  assigmnent  of 

expressed  his  determination  not  to  sanction  the  assign-  cMti  Macsit«% 
ment  of  a  chose  in  action,  so  as  to  allow  the  assignee 
to  sue  in  his  own  name.  The  consequence  of  this 
doctrine  is,  that  if  an  instrument  which  is  not  assign- 
able at  law,  so  as  to  pass  the  legal  interest  be  indorsed 
by  the  person  to  whom  it  is  payable  to  his  agent  to 
whom  he  is  indebted  generally,  without  any  specific 
appropriation,  the  agent  in  case  of  the  death  of  the 
principal  will  have  no  legal  or  equitable  interest  in 
the  instrument  towards  satisfaction  of  his  debt  but 
must  restore  it  to  the  executor  '• 

Even  at  the  earliest  period  of  our  history,  the  doc- 
trine relating  to  the  assignment  of  chases  in  action 
was  found  to  be  too  great  a  clog  on  commercial  inter- 
course ;  an  exception  was  therefore  soon  allowed  in 
favour  of  mercantile  transactions.     It  was  the  obser- 
vation of  the  learned  and  elegant  commentator  on  the 
English  laws,  that  in  the  infancy  of  trade,  when  the 
bulk  of  national  wealth  consisted  of  real  property,  our 
courts  did  not  often  condescend  to  regulate  personalty; 
but,  as  the  advantages  arising  from  coirtmerce  were 
gradually  felt,  they  were  anxious  to  encourage  it  by 
removing  the  restrictions  by  which  the  transfer  of  in- 
terests in  it  was  bound.     On  this  ground,  the  custom 
of  merchants,  whereby  a  foreign  Bill  of  Exchange  iaf 
assignable  by  the  payee  to  a  third  person,  so  as  to 
vest  in  him  the   legal  as  well  as  equitable   interest 
therein,  was  recognized  and  supported  by  our  courts 
of  justice  in  the  fourteenth  century ;  and  the  custom 
of  merchants,  rendering  an  inland  Bill  transferrable, 
was  established  in  the  seventeenth  century.     In  short, 
our  courts,  anxiously  attending  to  the  interests  of  the 

»  Per  Btiller,  J.  in  Matter  v.  Miller,  4  T.  R.  340.  et  vide  Winch 
r.Kccley,  1  T.  R.  621.— Israel  r.  Douglass,  l  Hen.  Bla.  239.  ami 
Baofiil  V.  Leigh,  8  T.  R.  57 1 . 

^Johsisoii  V.  CoUings,  I  East.  104.— HVhitwel)  v.  BenneU,  3  Bos.  4r 
M,  559. 

'Williamson P.  Thomsop,  16  Ves.  jun.  443* 
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BoctHneatteOiv  commuuity,  have,  in  favour  of  commerce^  adopted  a 
€Af«ff  im  mgtimu     l^^^  technical  mode  .  of  considering  personalty  than 

realty;  and,  in  support  of  commercial  transactions, 

have  established  the  law  merchant,  which  is  a  system 

founded  on  the  rules  of  equity,  and  governed  in  all  its 

parts  by  plain  justice  and  good  faith'. 

ef  thedistmction      Having  thus  endeavoured  to  point  out  the  peculiar 

contracu  «s  to     properties  of  a  Bill  of  £xchau&:e,  in  respect  of  its  being- 

whichisprwnmed  assifHiable  SO  as  to  civc  the  holder  a  rmht  of  action  in 

«f  exciiauigc,&c.  l)is  owu  name,  it  will  be  proper  to  make  a  tew  observa^ 

tions  on  the  second  privilege  by  which  it  is  distin- 
guished from  other  simple  contracts,  that  o)  its  im- 
porting  a  consideration  unless  the  contrary  he  sli€xon\ 
whfo  a  consider-      Contracts  are  of  three  descriptions.  1st.  Matter  of 
u  validity  of  a  biu  rccord.    2dly.  Specialty.     Sdly.  Parol  or  simple  con- 
'        tracts.    The  Jirst  of  these,  viz.  the  judgment  of,  or  a 
recognizance  acknowledged  before  a  court  of  record, 
on  account  of  its  being  sanctioned  by  such  tribunal^ 
cannot .  be  impeached,   or  the  propriety  of  it  ques- 
tioned, in  any  action  on  the  judgmeut,  but  ^nty  by 
writ  of  error.     Nor  can  there  be  any  allegation  in 
pleading  against  the  validity  of  a  record,  though  ttiere 
may  be  against  its  operation^    Secondly.  Specialties 
rank  next  in  point  of  estimation.    These,  on  account 
of  the  deliberate  mode  in  which  they  are  supposed 
to  be  made  and  executed,  have  always  been  holden  to 
bind  the  party  making  them,  althoygh  they  were  exe* 
cuted  without  adequate   consideration',   and    conse^ 
quently  it  is  not  incumbent  on  the  plaintiff  in  an 
action  upon  a  deed  to  state  or  prove  upon  what  cause 
or  for  what  consideration^  it  was  made ; .  and  though 

*  f  ■—..■..  1.       ■  ■  ■  HI  I   ■■-■■■■■—■--  I  I  ■  ■■ 

*  Per  Bullcr,  J.  in  Master  v.  Miller,  4  T.  R.  342. 

^  Per  Ld.  Elienborough,  C.  J.  in  Phillibkirk  v.  Pluckwell,  2  M.  &  S, 

'  See  the  argument  in  Sharington  v,  Strotton,  Plowd.  SOS.  %vhen^ 
it  is  said  that  deeds  are  received  as  a  lien,  final  to  the  party  mak* 
iijig  them,  although  he  received  no  consideration*  i(i  respcc(  of  the 
deliberate  mode  in  which  they  are  supposed  to  be  made  and  exe* 
cuted;  for  Ist,  the  deed  is  prepared  and  draivn;  ^hen  the  seal  is 
affixed ;  and  lastly,  the  contracting  party  delivers  it,  which  is  the  coa* 
summation  of  his  resolution. 

♦  FcUowcs  V.  Taylor,  7  Ti  R.  477.— B^Iln  r,  Guy,  4  East.  200. 
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the  def«idant  may  be  at  liberty  to  avail  himself  of  wb^n  a  coiMd«r- 
the  tUegalUy  m  the  consideration,  it  is  incumbent  on  to  validity o»ahiii 
him  to  state  it  in  pleading,  and  to  establish  it  by  evi-  *  ***  "^  ' 
dence*.  fiut  thcihird  description,  namely,  parol  or 
simple  contracts,  which  includes  as  well  unsealed 
written  contracts  as  those  which  are  merely  verbal,  are 
not  in  general  entitled  to  such  respect,  because  the  law^ 
presumes  that  such  contracts  may  have  been  made 
ioadvertently,  smd  without  sufficient  refiection%  and 
therefore,  in  general,  they  will  not  be  enforced,  unless 
the  plaintiff  can  prove  that  they  were  made  for  a 
sufficient  consideration '.  It  is  otherwise,  however,  in 
the  case  of  a  Bill  of  Exchange  ^  it  being  scarcely  ever 
necessary  for  the  plaintiff  to  prove  that  he  gave  a 
consideration  for  it;  and  the  defendant  is  not  at  liberty 
to  prove  that  he  received  no  consideration,  unless  in 
an  action  brought  against  him  by  the  person  with 
whom  he  was  immediately  concerned  in  the  negotia- 
tion of  the  instruments  or  by  a  person  who  has  given 
no  value  for  it.  In  this  respect,  therefore,  a  Bill  of 
Exchange,  although  it  is  not  a  specialty  ^  yet  it  carries 
with  it  the  same  presumption  of  a  consideration  as  a 
boml,  or  other  specialty,  particularly  when  it  is  in  tl^ 
hands  of  a  third  person^.  It  is  not,  however,  owing 
to  the  form  of  a  Bill  of  Exchange,  nor  to  the  circunv- 
stance  of  its  being  in  writings  that  the  law  gives  it 
this  effect^  but  in  order  to  strengthen  and  facilitate 
that  commercial  intercourse  which  is  carried  on  through 


•  Pclric  r.  Hanney,  3  T.  R.  4^4. 

*  FonbL  359-  S33. — Sbaringlon'  v.  Strotton,  Plowd.  308. 

'  See  the  case  of  Rann  v.  Ilughesy  7  T.  R.  350.  in  which  it  was  ad* 
judged  that  all  contracts  arc  by  the  law  of  England  distinguished  into  ' 
agreements  by  specialty  and  agreements  by  parol,  and  that  there  is 
net  any  sach  third  class  as  runtracts  in  writing;  if  they  be  mcrclj 
written,  and  not  specialties,,  ihey  are  parole  ami  a  consideration  mast 
be  pioved.  Sec  also  same  case  in  7  Bro.  Pari.  Gas.  550. — Parker  r. 
Baytisiy  2  Bos.  &  Pul.  77- — Johnson  v.  Collings,  1  £ast.  104. — Sha- 
rioglon  r.  Strotton,  Plowd.  30S.— Pctrie  v.  Hanney^  3  T.  ft.  421. 

^Simmondsv.  Farminter,  I  Wils.  iSp. 

'  Guichard  v.  Roberts,   1  Bla.  Rep.  445.«— Lewis  ftnd  Cosgrave^ 
2  Taoat.  2. 

\  Yeomans  v,  Bradshaw,  3  Salk.  70.  ante,  2. 

^  Fhilliikiik  v.  Pluckw«ll,  2  M.  &  S.  95. 
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When  acoiwifier-  the  medium  of  this  species  of  security  :  for,  notwith- 

toTaiidityofabiu  statidmg  a  contfact  be  m  wntmg,  it  is  essential  to  the 

ge,  c,    yoii^i^y  Qf  jj^  |.j^t  jj  should  in  all  cases  be  founded 

Qn  a  sufficient  oonsideration,  unless  the  writing,  from 
jits  being  of  the  highest  solemnity,  imports  a  considera- 
tion, or  unless  it  be  negotiable  at  law,  and  the  interests 
of  third  persons  are  involved  in  its  efficacy* 
S"fo^nbuu^*  Having  endeavoured  to  state  two  of  the  most  pecu- 
liar properties  of  a  Bill  of  Exchange,  namely,  its  as* 
siguable  quality,  and  its  validity  in  the  hands  of  a  bonft 
fide  holder,  though  made  without  consideration^  it  may 
be  proper  to  inquire  concisely  into  the  history,  general 
nature,  and  use  of  these  instruments. 

Bills  of  Exchange  are  Foreign  or  Inland.  Foreigftj 
when  drawn  by  a  person  abroad  upon  another  in 
England,  or  vice  versd ;  and  Inland,  when  both  the 
drawer  and  the  drawee  reside  within  this  kingdom. 

It  seems  extremely  doubtful  at  what  period,  or  by 
^hom^Foreign  Bills  of  Ej^'change  were  first  invented* 
The  elementary  writers  on  the  subject  differ.  It  is 
Mid  by  Pothier  %  that  there  is  no  vestige  among  the 
llomans  of  Bills  of  Exchange,  or  of  any  contract  of 
exchange ;  for  though  it  appears  that  Cicero  directed 
one  of  his  friends  at  Rome,  who  had  money  to  receivie 
at  Athens^  to  cause  it  to  be  paid  to  his  son  at  that 
placC)  and  that  friend  accordingly  wrote  to  one  of  his 
debtors  at  Athens,  and  ordered  him  to  pay  a  sum  of 
moiiey  to  Cicero's  son,  yet  it  is  obsen^ed  that  this  mode 
amounted  to  nothing  more  than  a  mere  order,  or  man* 
date,  and  was  not  that  species  of  pecuniary  negotia- 
tion which  is  carried  on  through  the  medium  of  a 
Bill  of  Exchange ;  nor  does  it  appear  that  the  com- 
merce of  the  Romans  was  carried  on  by  means  of  this 
instrument;  for  we  find  by  one  of  their  laws*,  that  a 
person  lending  money  to  a  merchant  who  navigated 
the  seas,  was  under  the  necessity  of  sending  one  of 


m» 


'  Traites  de  Droit.  Civil,  tit.  Traite  du  Contrat  de  Change,  p4.  C* 
*  Dc  nautico  fxncre» 
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his  slaves  to  «ccive  of  his  debtor  the  sum  lent,  when  TfceWjtory^&c 

of  ioireifiii  bUii* 

the  debtor  arrived  at  his  destined  port,  which  would 
certainly  have  been  unneoessary,  if  commerce,  through 
the  medium  of  Bills  of  Exchange,  had  been  in  use 
with  them«  Most  of  our  modem  writers  have  asserted 
(probably  on  the  authority  of  Montesquieu'),  that 
these  instruments  were  invented  and  brought  into 
general  use  by  the  Jews  and  Lombards  when  banished 
for  their  usury,  in  order,  with  the  secrecy  necessary 
to  prevent  confiscation,  to  draw  their  effects  out  of 
France  and  England,  to  those  countries  in  which  they 
had  chosen^  or  been  compelled  to  reside;  but  Mr.  Jus*" 
tice  Blackstonesays*,  this  opinion  is  erroneous,  because 
the  Jews  were  banished  out  of  Guienne  in  the  year 
1287,  and  out  of  England  in  the  year  1290^;  and  in 
the  year  1836  the  use  of  paper  credit  was  introduced 
into  the  Mogul  empire  in  China^«  Other  authors  have 
attributed  the  invention  to  the  Florentines,  when,  being 
driven  out  of  their  country  by  the  faction  of  the 
Gebdings,  they  established  themselves  at  Lyons  and 
other  towns  ^«  On  the  whole,  however,  there  is  no 
certainty  on  tlie  subject,  though  it  seems  clear.  Foreign 
Bills  were  in  use  in  the  fourteenth  century,  as  appears 
from  a  Venetiain  law  of  that  period  {  and  an  inference 
diawa  from  the  statute  5  Rich,  S.  st  1,  2^  warrants 
the  coAclusion,  that  Foreign  Bills  were  introduced 
into  this  country  previously  to  the  year  138L 

The  mode  of  transmitting  money  from  one  country  • 
to  another  by  means  of  these  instruments,  being  once 
discovered,  the  advantages  derived  from  it  soon  induced 
merchants  universally  to  adopt  it;  and  from  thence  it 
very  early  grew  into  a  custom,  which  secins  to  have 
been  judicially  sanctioned  in  this  country  at  a  very 

*  E«p.  L.  21.  c.  l6.  n.  1. 

*  2  Bla.  Com.  46Y. 

^  2  Carte.  Hist.  Engl.  203.  206. 

^Thc  only  authority  ia  support  of  this  assertion  !s  the  4  Mod.  Un. 
Hist.  499. 

*  Potli.  pL  7. 

^Claxtott  V.  Swift,  2  Show.  44 U  494. 
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fit'^rwtf'^laS^*  early  period  of  our  history,  though  no  earlier  decisioa 

relative  to  the  custom  can  be  found,  than  in  Jas.  1  \ 
^  where  it  was  adjudged^  that  an  acceptance  raised  au 
assumpsit  in  law,  for  the  breach  of  which  an  action  on 
the  case  would  lie.  However,  as  our  courts  did  not 
at  first  conceive  it  necessary  to  the  encouragement 
.  of  commerce,  that  this  exception  to  the  rule  relative 
to  chases  in  action,  should  be  carried  any  further  thaii 
to  Foreign  Bills  dra^vn  merely  for  the  purposes  of 
trade,  we  find  that  formerly  they  would  only  give  effect 
to  bills  made  between  merchant  ^trangers  and  English 
merchants  \  however,  it  was  soon  exteiiiJed .  to  all 
traders,  and  finally,  to  all  persons,  whether  traders  or 
not  K 


The ftjjjfflry, use,       Inland  BiLLs  of  £xcHANO£«  (which  are  so  called 
i»f  tx^iuDge.       because  they  are  drawn  and  payable  in  this  country,) 

according  to  Lord  C.  J.  Holt's  opinion,  did  not  ori- 
ginate at  a  much  earlier  period  than  the  reign  of 
Charles  the  Second*.  They  were  at  first,  like  foreign 
bills,  more  restricted  in  their  operation  than  they  are 
at  present ;  for  it  was  deemed  essential  to  their  vali«> 
dity,  that  a  special  cuatom  for  the  drawing  and  accept* 
ing  them  should  exist  between  the  towns  in  which 
the  drawer  and  acceptor  lived;  or,  if  they  lived  in  the 
same  town,  that  such  a  custom  should  exist  therein . 
At  first  also  effect  was  only  given  to  the  custom  when 
tlie  parties  were  merchants,  tliough  afterwards  ex- 
tended, as  in  the  case  of  Foreign  Bills,  to  all  persons, 

■  I  ■       I    ■!         I  ■     I  I  I       i'       •  I  I    -  -     -1 —    r     ~  '  r    "  ■!     ■    ~i       I  ■■  r —  -| irr  ■ 

'  Martin  and  Boure,  Cro.  Jac«  6.— Oastc  r.  Taylor,  Cro,  Jac.  306. — ' 
1  Rol.  Abr.  6.— *Hussey  w.  Jacob,  Lord  Rsym*  88* 

*  Oastc  V.  Taylor,  Cro.  Jac.  30tf,  7. 

'  Per  Trcby,  Ch.  J.  in  Bromwicb  v.  Loyd,  2  Lutw.  1585i — Sars* 
field  V.  Witherly,  2  Vent.  295.— Comb.  46.  152,  S.  C— Cramling^ 
ton  V.  Evans,   2  Ventr.  310. 

♦  Buller  u.  Crips,  6  Mod.  29. — Anon.  Hardr.  485. — Clayton  »• 
Swift,  3  Mod.  86.— Marius.  2. 

.'  Buller  V,  Crips,  6  Mod.  29. — Pinckney  r.  Hall,  Lord  Raym.  17J[, 
Erskine  t.  Murray,  id.  1542. — Mannin  «?.  Carry,  Lutw.  V9* — Pear- 
son V.  Garrett,  4  Mod.  242. 
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whetber  traders  or  not '.  And  even  after  the  general  The  hutor$,  me, 
custom  had  been  established,  and  it  had  been  adjudged  of'exctwi^, 
that' all  persons  having  capacity  to  contract,  might 
make  them,  a  distinction  was  taken  with  respect  to 
fonn,  between  bills  niade  payable  to  order^  and  bills 
made  payable  to  bearer ;  for  it  wfis  once  thought, 
that  no  action  could  be  maintained  on  a  bill  payable 
to  the  order  of  a  certain  person,  by  that  person  him* 
self,  on  tlie  ground  that  he  had  only  an  Authority  tQ 
bdorse;  and  those  payable  to  bearer  were  at  fii-st 
thought  not  to  be  negotiable  in  any  case.  These 
distinctions^  however,  have  long  been  held  to  be  with- 
out foundation;  apd  on  the  whole,  as  observed  by 
Wt,  Justice  BJackstone*,  although  formerly  Foreign 
Bills  of  E3^change  were  more  favourably  regarded  ia 
the  eye  of  th^  law  than  Inland,  ^s  being  thought  of 
more  public  concern  in  the  advancement  of  trade  an4 
commerce,  yet  now,  by  various  judicial  decisions,  and 
b}'  two  statutes,  the  9th  and  10th  W,  3.  c.  17.  and  the 
ZA  and  4th  Anne,  c.  9.  Inland  Bills  stand  nearly  ox^i 
the  same  footing  as  Foreign ;  and  what  was  the  law 
and  custom  of  merchants  with  regard  to  the  one,  and 
taken  notice  of  as  such,  is  now  by  these  statutes  enacted 
with  regard  tq  the  other, 

Besides  Jnlapd  and  Foreign  Bills  of  Exchange,  there 
arp  tv^o  other  descriptions  of  qegocip^ble  instruments 
for  the  payment  of  money,  viz.  Promissoiy  Notes  and 
Cheques  on  Bankers,  and  which  are  transferrable  sq 
as  to  vest  the  legal  right  to  recpive  the  money  in  the 
holder.  Most  of  the  rules  applicable  to  Bills  of  Es:-» 
change,  equally  affpct  these  instruments;  their  peculiar- 
qualities,  and  the  law  aifecting  them  in  particular  wil) 
hereafter  be  separately  considered. 

I 

'Bromwich  r.  Loyd,  '1  Lutw.  1585,— Sarsfield  v.  Withcrly,  Cartli^,* 


c 
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CHAPTER  II. 

Of  THB  fAfTiqs   TO   A   ^lLt  OF  fXCfAlfGl,  &C4 

At  is  essential  to  the  validity  of  every  contract^  that 
there  be  proper  parties  to  it,  and  that  those  parties 
have  capacity  to  contract  The  parties  to  a  contract 
tre  ^nerally  only  two,  namely,  the  person  binding 
himself  to  perform  some  act^  and  the  person  in  whose 
favour  that  act  is  to  be  performed :  but  in  the  case 
,  of  bills  of  exchange,  &c.  on  account  of  the  assignable 
quality  of  each,  there  may  be,  and  usually  are,  more 
than  two  parties.  The  capacity  of  the  contracting 
parties,  or,  in  other  words,  who  may  be  concerned 
in  the  transaction,  will  be  Considered  in  the  first  part 
of  this  chapter.  The  number  of  the  parties,  and  the 
mode  hy  which  they  may  become  suchj  will  be  treated 
of  in  the  second  part 
SMt  1.  or  the  All  persons,  if  they  have  capacit}'  to  contract,  and 
cnotmtingiMiw  bo  not  subjcct  to  any  legal  disability,  may  be  parties 
be^teto  iT*^  to  a  Bill  of  Exchange '.    In  general,  contracts  with 

alien  enemies  are  void ;  but  where  two  British  subjects 
detained  prisoners  in  France^  one  of  them  drew  a  bill 
in  favour  of  the  other  on  a  third  British  subject, 
resident  in  England,  and  such  payee  indorsed  the  same 
in  France  to  an  alien  enemy,  it  was  held  that  the  alien 
right  of  action  was  only  suspended  during  the  war, 
and  that  on  the  return  of  peace  he  might  recover  the 
amount  from  the  acceptor  *. 

It  appears  %  that  in  France,  ecclesiastics  were  pro- 
hibited from  being  parties  to  a  Bill  of  Exchange,  or 
from  carrying  on  commerce  in  any  way,  on  the 
principle  llfat  such  transactions  were  repugnant  to 
the  sanctity  of  their  profession ;  but  in  this  country 
although  clergymen  are  prohibited  by  statute  ♦,  under 

'Therefore  a  bill  drawn  in  war  by  an  alien  enemy  abruad,  on  a 
British  subject  here,  and  indorsed  during  war  to  a  British-born  sub- 
ject, spootaneously  resident  in  the  hostile  conntry,  cannot  be  enforced 
by  the  latter  after  peace  restored,  Willison  v«  Patteson,  7  Taunt.  43g, 

^  Antoine  v.  Morshead,  6  Taunt.  237. — 1  Marsh.  55S.  S.  C. 

^  Poth.  Traite  de  Change,  pi.  $7. 

^  31  Hen,  8.  c.  )3.«43  Geo.  3.  Ci  84.  s.  5. 
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Penalties,  from  trading  or  farming;  yet  the  act  of  Sect. i.  Ofth* 
being  a  party  to  a  bill  would  not  constitute  a  trad^  eontractuig  par^ 
ing  within  the  statute « ;  and  if  it  did,  as  the  act  is 
merely  prohibitory,  the  bill  itself  would  be  void  *. 

It  was  once  thought,  that  as  the  only  reason  why 
Bills  of  Exchange  were  suffered  to  be  assigned  by  one 
person  to  another^  was,  because  they  were  the  means 
of  increasing  commerce,  and  facilitating  the  ends  of  it^ 
no  person  who  was  not  a  merchant,  or  engaged  in  some 
trade,  could  be  a  party  to  a  bill '.  It  has,  however,  been 
long  settled,  that  dl  persons,  having  capacity  and  un- 
derstanding to  contract  in  general,  may  be  parties  to 
these  instruments '^i  and  as  a  person  does  not  make 
himself  a  merchant,  by  drawing  or  accepting  a  Bill 
of  Exchange,  therefore  an  attorney  does  not,  by  ac* 
cepting  a  bill,  lose  his  privilege  from  arrest  and  to  be 

sued  by  bill  *. 

-■-■*■  -  ' 

'  Hankey  v.  Jooes,  Cowp.  7^5.  This  «iras  a  case  on  an  issue  to 
try  vheUier  the  defendaot  was  a  trader  within  the  meaning  of  th« 
baokmpt  laws,  and  also  the  validity  of  the  petitioning  creditors  debt. 
The  defendant,  a  clergyman,  had  drawn  bills  for  the  pur^se  of  raising 
money  for  draioiog  certain  landi,  die.  belonging  to  him,  and  had 
allowed  his  banker  a  commission  on  paying  his  bills,  also  other 
persons  for  getting  them  discoantcd,  and  had  also  borrowed  accoromo^ 
datioQ  bills,  in  lieu  of  which  he  gave  bis  own  bills  and  notes  to  the 
same  amount.  The  court  held,  that  this  was  not  a  trading  within  the 
true  intent  and  meaning  of  the  bankrupt  laws,  and  Lord  Mansfield, 
said  ^  this  case  is  meiely  a  drawing  by  a  person  for  the  purpose  of 
improving  his  own  estate,  and  he  pays  discount  on  what  he  draws, 
and  therefore  there  is  no  colour  for  saying  he  is  within  the  descrip* 
(ion  of  the  bankrupt  laws/' 

^  Ex  parte  Meymot,  1  Atk.  196.  The  petitioner  Uppfied  to  su- 
persede a  commission  of  bankrupt  taken  out  against  him,  on  the 
ground,  that  being  a  clergyman,  he  was  not  liable  to  the  bankrupt 
laws,  ibe  21  Hen.  S.  c.  13.  s.  5.  was  cited  in  favour  of  the  petitioner. 
These  was  no  dispute  either  as  to  the  trading  or  act  of  bankruptcy^ 
Per  Lord  Chahcelior,  ^  the  statute  of  21  Hen.  8.  is  rather  in  the  na- 
tue  of  a  prohibition,  and  a  prohibition  will  not  exempt  him  from 
beinf  a  bankrupt,  for  if  a  man  with  his  eyes  open  will  break  the  law, 
chat  does  not  make  void  the  contract." 

'Fairley  v.  Roch,  Lutw*  891.— ^Bromwich  v.  I^yd,  Lutw.  1585. 

*  Safffield  V.  Withcrly,  $  Ventn  29i.^Comb.  152.  — Carth.  82. 
1  Show.  125.  S.  C— Hodges  v.  Steward,  12  Mod.  36.— 1  Salk.  125.S.C. 

*  Comerford  v.  Price,  Dougl.  312.  This  was  an  action  by  original 
agsinst  defendant  who  was  an  attorney,  as  acceptor  of  a  bill  of  ex* 
change;  defendant  pleaded  in  abatement  his  privilege  to  be  sued 
bf  bfli^  and  the  plaintiff  demurred  generally.  The  case  was  argued 
^tht  plaiflitiflC  Defendant's  counsel  was  stopped  by  Lord  Mansfield, 
vtoii^  «  Ubif  case  Is  eslremely  clear  i  a  maq  docs  not  make  bim« 
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In  general,  a  corporation  can  only  contract  by  deceit 
under  their  corporate  seal ' ;  but  the  Bank  of  England 
have  power  to  issue  their  promissory  notes  %  and  notes 
and  bills  have  been  issued  by  other  companies  signed 
by  their  agent  without  objection  \  A  restraint,  how- 
ever, is  imposed  by  the  legislature  in  regard  to  the 
mode  ita  which  corporations  (except  the  Bank)  may 
draw  bills ;  it  having  been  enacted  \  *^  That  it  shall 
'^  not  be  lawful  for  any  body  politic  or  corporate  what- 
"  soever,  or  for  any  other  persons  whatsoever,  united, 
"  or  to  be  united  in  covenants,  or  partnership  exceed- 
"  ing  the  number  of  six  persons,  in  England,  to  bor- 
^'  roWj  owe^  or  take  up  any  sum  or  sums  of  money, 
on  their  bills,  or  notes,  payable  at  demand,  or  at  any 
less  time  than  six  months  from  the  borrowing 
"  thereof,  during  the  continuance  of  the  privilege  of 
^  exclusive  banking  granted  to  the  governor  and  com- 
"  pany  of  the  Bank  of  England.**  But  this  statute 
does  not  preclude  the  members  of  a  commercial  firm, 
although  exceeding  six  in  number,  from  drawing  bills 
at  a  sliorter  date  than  six  months  ^ 

self  a  merchant  by  drawing  or  accepting  a  bill  of  exchange  ;  if  tbere 
are  no  cases,  it  is  because  the  privilege  cannot  adroit  of  a  doubt." 

'  Slark  V.  Higbgate  Archway  Company,  5  Taunt.  794* — The  King 
V,  the  Inhabitants  of  Chipping  Norton,  5  East.  239. — Bac.  Ab.  Cor« 
porations,  E.  3, — ^Thc  King  v.  Bigg,  3  P.  Wmsl  432,  4, — Yarborouglt 
p.  Bank  of  England,  16  East.  U. — 3  &  4  Anne,  c.  9.  s.  3. — 1  Chitty 
on  Pleading,  3d  ed.  102« 

*  15  Geo.  2.  c.  13.  s.  5. — 5  Wm.  and  Mary,  c.  22. — ^Thc  King  v. 
Bigg,  3  P.  Wins.  432,  4. — Bac.  Ab.  Corporations,  £.3. 

^  Edie  V.  East  India  Company,  2  Burr.  12i6. — Ryall  v.  Rolle, 
1  Atk.  181. — Watson's  Law  of  Partnership,  1st  cdiL  53. — Kyd.  on 
Bills,  32. — In  Slark  v.  Higbgate  Archway  Company,  5  Taunt.  79"^ 
which  was  an  action  of  assumpsit  upon  their  promissory  note  in  tha 
common  form,  and  indorsed  to  the  plaintiff,  it  seems  to  have  been  con- 
sidered, that  if  a  corporation  is  authorized  to  raise  money  on  promts- 
sory  notes  for  a  particular  purpose,  evidence  might  be  received  to  im- 
peach the  notes  by  shewing  they  were  issued  for  another  purpose ; 
and  the  court  said,  that  assumpsit  would  not  lie  against  a  corpoiation, 
unless  the  act  which  authorized  the  making  of  promissory  notes  eo  no- 
mine by  such  corporation  ex  vi  termini,  impliedly  empowered  the  cor- 
poration to  make  a  promise. 

*  6  Ann.  c.  22.  s.  9. — 15  Geo.  2.  c.  13.  s.  5. 

*  Wigan  V.  Fowler  and  others,  1  Starkie  N.  P.  C.  459-  This 
was  an  action  against  seven  defendants  co-partners,  not  bankers,  on 
their  promissory  note  for  ;£lOOO,  payable  three  months  after  date.  It 
was  objected  by  the  defendants,  that  the  note  was  illegal,  contrary  t* 
the  .'ibove  statute.  At  the  trial,  a  verdict  was  found  for  the  plaintiff,  and  ^ 
upon  motion  to  set  it  aside,  Lord  Ellepborough  said;  thif  objection^  if 
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With  respect  to  the  competency  of  the  contract-  seot  i.  Cf  tu« 

\  .  euptieUjf  of  the 

ing  parties  in  general,  the  law  has  wisely  taken  care  contracting  pv 
of  the  interests  of  those  who  either  have  not  judg-  infants, 
ment  to  contract,  as  in  the  case  of  infants;  or  who, 
having  judgment  to  contract,  cannot  in  law  have  a 
fund  or  property  to  enable  them  to  perform  the  con- 
tract, as  in  the  case  of  a  Jeme  covert;  and  there- 
fore it  has,  in  general,  rendered  the  contracts  of 
infants  voidable,  and  those  of  married  women  abso- 
lutely void.  In  general,  all  contracts  made  by  infants, 
otherwise  than  for  necessari^,  which  is  a  relative 
term  depending  on  their  3tatioi]i  in  life,  are  voidable 
by  them  ■ ;  and  a  bond  in  a  penalty,  or  for  the  pay- 
ment of  interest*,  and  bills  of  exchange,  in  the 
course  of  trade,  and  not  merely  for  necessaries,  arc 
clearly  not   binding  upon  them ' ;  and  though  it  has 

it  were  available,  would  affect  the  holders  right  of  action  in  every  case 
where  it  might  be  contended  that  the  number  of  the  members  of  the 
firm,  by  which  the  bill  was  drawn  exceeded  six*  Such  a  decision  would 
virtaally  incapacitate  any  number  of  persons  exceeding  six,  from  enter* 
ing  into  a  commercial  partnership,  to  draw  bills  of  exchange;  and 
great  inconvenience  would  result,  since  it  would  be  incumbent  on  every 
person  before  he  took  a  bill,  to  inquire  whether  the  firm  by  which  it 
vas  drawn  consisted  of  ipore  than  six  members.  The  statute  must  be 
construed  secundum  svbjtctam  materiam^  and  it  was  the  manifest  object 
ot'  the  legislature  in  framing  this  act,  to  protect  the  Bank  of  England 
ftgaiast  rival  Banks*  If  a  commercial  partnership  be  made  a  mere 
cobur  for  raising  money  by  the  issue  of  notes>  1  agree  that  the  case 
would  fall  within  the  prohibition  of  the  statute.  Bayley,  J.  Admitting 
the  case  to  be  within  the  statute,  the  note  would  not  be  void,  and  the 
iUcpility  would  affect  those  only  who  knew  the  defect.  The  inKMUion 
of  the  legislature  was  to  protect  the  Rank  of  England  against  other 
banking  c5ompanies,  and  the  construction  contended  for*  might  defeat 
tbctr  rpiftcdy  in  almost  every  instaiice  in  which  they  discounted  bills. 
Air.  Jastice  Holroyd  expressed  the  same  opinion*  . 
'  Hands  v.  Slaney,  8  T.  R.  578. 
*  r»hcr  V.  Mowbray,  8  East.  330. 

'  Williams  v.  Harrison,  Carth.  l60.— 3  Salk.  197.-SeU  Ca,  I7.  S.  C. 
Williamson  v.  Watts,  1  Campb.  552. — Com.  Dig.  Enfant,  C.  2. — In 
Williamson  v,  Harrison  and  others,  the  case  was  thus : — In  an  action 
on  the  case  brought  by  the  plaintiff  against  the  defendants,  being 
merchants,  according  to  the  custo|n  of  merchants,  upon  a  bill  of  ex- 
cbanoc  drawn  by  them  and  protected,  R.  Harrison,  one  of  the  de« 
fendants,  pleoiled  in£(&ucy  in  bar,  &c.  And  upon  a  demurrer  to  this 
|»lfa,  9ii|ipo$ing  that  infancy  wa&  no  bar  to  this  action,  founded  oia 
tke  cnsiom  ol  merchants,  the  court,  witbont  argument,  over*ruled 
tke  demuner,  for  they  clearly  held,  that  infancy  was  a  good  bar, 
MwitbttaiKlipg  the  custom ;  for  here  the  infant  is  a  .trader,  and  tho 
l^lloif  exchange  was  drawn  in  course  of  trade,  and  not  for  any  ne« 
\  $0  judgment  was  entered,  that  the  plaintiff  nil  capiat*  pec 


OF  THE   PAttTIES 

^J^*?be.en  considered,  that  a  single  bill  or  bond  for  the 
«*■«?»•  exact  sum  due»  and  not  in  a  penalty  given  for  neces- 
sanes>  is  obligatory  upon  an  infant ',  yet  an  indorsee 
of  a  bill  or  note  cannot  sue  an  infant  upon  either  of 
those  instruments,  though  given  for  such  consideration, 
and  it  is  as  yet  undecided,  whether,  in  any  case,  those 
instrumeuts  are  available  against  infants,  even  between 
the  original  parties  \     However,  a  person  is  liable  as 

bilUm  V,  R.  Harrison,  anil  Holt,  Ch.  Justice,  cited  a  case,  that 
>bere  a;i  jnhnt  keeps  a  common  inn,  yet  an  action  os  the  casa 
u^n  the  custom  of  inns,  will  not  lie  against  bim,  nhicb  it  itronger 
than  the  principal  cose. 

•  Cp.  lit.  172.  (a)  n,  a.—l  Rol.  Abr.  729-  I-  20;— 1  Lev,  86.— 
8  East.  .330.— Trueman  v.  Hurst,  1  T.  R.  41. 

*  It  is  laid  down  in  Mr.  J.  Bayle/s  Treatiie  oa  Bitts,  19,  "  tliat  ait 
"  infaot  cannot  make  liinuelf  responsibU  for  the  pHyment  of  a  bill 
"  or  Bote,  even  when  it  U  given  for  mccasaries,"  and  in  Williamsoa 
V.  Watlii  I  Campb.  5S2,  Sir  Jamei  Mansfield  appears  to  have  con- 
sidered, tb  at  an  infant  could  not  be  liable  as  accfptor  of  a  bill, 
although  drawn  on  account  of  necessaries,  the  case  was  this.  "  As- 
ertmpsit  on  a  bill  of  exchange.  Plea,  infancy.  Replication,  that 
the  bill  was  accepted  for  tiecesiarics,  and  issue  thereupon.  When  the 
case  vest  opcbed.  Sir  James  Mansfield,  C.  J.  said,  this  action  ccr- 
Isinly  cannot  be  maintained.  The  defendant  is  allowed  to  be  an 
infaDt;  and  did  any  one  ever  hear  of  an  infaDt  being  liabk-  as 
ScceptOir  of  a  bill  of  exchange?  The  teplicaiiou  it  nonienio,  and 
ought  to  hare  been  demurred  to.  As  the  point  of  law  is  so  clear, 
I  am  strongly  inclined  to  nonsuit  the  plaintiff;  however,  if  T  am 
nquired  to  hear  the  evidence,  I  will  do  so,  and  the  defendant  will 
4nd  red(«sa  in  the  court  above,  should  the  verdict  be  against  ber. 
It  appeared,  that  the  defendant  was  a  woman  of  the  town,  and 
that  the  consideration  for  the  acceptance,  was  the  sale  of  silk  stock- 
ings ODid  other  expensive  articles  of  dress;  whereupon  Sir  J.  Matis- 
field  directed  a  nonsuit. — See  aUoSelwyn's  Ni.  Pri.  4th  edit.  S87. 
But  in  the  case  of  Trueman  r.  Hurst,  1  T.  R.  40.  and  MSS.  the 
Coorl  appear  to  have  been  of  opinion,  Ihat  a  note  given  by  an  in* 
fatit  for  necessaries  is  valid.  From  the  manuscript  of  that  case,  it 
it  appears  that  the  dejclaratioa  was  on  a  note,  whereby  the  defendant 
acknowledged  himself  to  be  justly  indebted  to  (he  plaintiff,  in  the 
sum  of  £\0,  for  boartl  and.  lodgii:gs,  and  fiir  teaching  and  intlruct- 
jng  the  defendant  in  the  business  of  hair-dressing,  and  did  therefore 
promise  to  pay  the  same  to  the  plaintiff  on  demand  ;  and  after  the 
comnon  counts,  there  was  an  account  stated.  The  defendant  pleaded 
infancy  to  the  whole  declaration  ;  ani>  the  plaintiff  replied,  tbat  (he 
note  waa  given  for  necessaries,  and  that  the  sum  mentioned  in  tbs 
Qther  counts  were  due  for  necessaries;  to  which  replication  the  do- 
tendant  demurred;  and  it  was  argued  for  the  defendant,  thai  ait 
inbnt  cannot  bind  himself  by  a  promUsocy  note,  even  for  nccessa- 
lies;  that  there  Is  a  great  difference  between  a  single  bill  and  ^, 
promissory  note,  because  an  aetiop  on  the  Brst,  most  be  tmrnght  itv 
tlte  naigo  of  ths  person  to  whom  it  was  given,  in  wbkb  case  the 
conaideration  may  be  gone  into,  whereat  a  promissory  note  ia  ne- 
gotiable^'   yhe  court  desired  the  coudegI  for  the  plaintiff  to  lUktfian 
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acceptor  of  a  bill  of  exchange,  which  was  drawn  Secti.  optht 
vhilst  he  was  an  infant,  but  accepted  after  he  came  cratrtctkif  p«r^ 
of  age';  and  as  the  contract  of  an  infrnt  is  only 
voidable,  and  not  absolutely  void,  he  may,  by  a  pro 
mise  to  pay  the  bill  made,  after  he  attains  twenty-one, 
render  it  as  operative  against  him^  as  if  he  had  been 
of  age  at  the  time  it  was  ^made  *.  Such  promise 
however,  must  be  express;  and  a  bare  acknowledg- 
ment of  the  debt  is  not  a  sufficient  confirmation, 
nor  will  a  promise  to  pay  a  part,  or  an  actual  payment 
of  part,  create  any  further  liability  K  An  infant, 
however,  may  certainly  sue  on  a  bill  in  his  favour^. 

A  married  woman  cannot  be  a  party  to  a  bill  of  Mmied  womeo, 
exchange,  promissory  note,  or  other  contract,  so  as 
to  diarge  herself  to  liability  in  a  court  of  law,  al« 
though  she  be  living  apart  from  her  husband,  and 
have  a  separate  maintenance  secured  to  her  by  deed ' ; 
and  a  feme  covert  sole  trader  in  London  is  not  liable 


"^ 


himself  to  the  objection  to  the  account  stated^  from  which  it  hat 
been  observed,  that  it  may  be  int'cred,  that  they  considered  that  the 
action  on  the  note  was  sustainabU,  Bayley  on  Bills,  20,   in  ndtes. 

In  Kvd  on  Bills,  29>  it  is  urged,  that  if  a  single  bill  for  necessaries 
he  valid,  there  seems  no  reason  why  a  bill  or-  note  for  the  same 
consideration  Khould  not  be  binding;  and  a  learned  author  has  obscrv* 
Q<i,  that  the  circumstance  of  a  single  bill  for  necossarit's  being  ralid, 
seems  to  afibrd  an  argument  from  analogy,  to  shew  that  ;&  promissory 
Mte  given  by  an  infaut  for  necessaries  would  be  binding,  if  payable 
only  to  the  person  who  supplied  them»  though  he  cannot  be  bound 
by  bis  signature  to  a  negotiable  bill  or  note,  as  that  not  only  primi 
facie  admits  the  debt  and  operates  as  an  account  stated,  but  if  valid, 
would  render  biro  liable  fo  an  action  at  the  suit  of  an  indorsee, 
io  vbich  the  amount  of  the  original  debt  could  not  be  disputed, 
1  Campb.  553.  notes.  And  it  has  been  observed  in  Mr.  Holt*8  Ni.  Pri. 
Cas.  78,  9-  that  as  a  promissory  note  by  the  stat.  of  Ann.  may  bo 
indorsed  over,  it  should,  seem,  that  an  infant  would  not  be  bound 
by  such  security,  at  least  not  whilst  it  is  in  the  hands  of  an  indorsee, 
aoci  in  the  hands  of  the  person  to  whom  it  was  originally  made  pay* 
able.  It  would  probably  be  deemed  to  have  no  other  qualities  than 
a  jtromissory  note  before  the  stat.  of  Ann,  that  of  being  merely 
ftidnct  of  a  debt. 

'  Stevens  v.  Jackson,  4  Campb.  f  64- 

*taylorr.  Cfoker,  4  Eip.  Rep.  187- 

'  Wlk  t?.  Iteighley,  51  Esp.  Rep.  481.— Thuppv.  Fielder,  2  Esp. 
Kep.  <S28« 

^Wsrwfckt^.  Bruce,  2  M.  &  S.  205.— 6  Taunt.  118,— Kyd.  30.— 
Bsc  Ah,  Infants,  1.6. 
*  HmAttfU  V.  Rtmon)  8  T.  R,  545. 
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secti.   Of  ih*  to  bc  sucd  as  such  in  the  courts  2Lt  Westminsttr  i. 

tajmdty  of  the    .  •  /»  i        •  • 

contrncting  par-   But  :sometimes  a  feme  covert  is  chargeable  m  equity » ; 

and  where  a  married  woman  borrowed  money,  and 
gave  her  promissory  note  payable  on  demand,  with 
interest,  on  a  bill  filed  against  tlie  husband  and  wife, 
and  trustees  acting  under  a  marriage  settlement,  it 
was  decreed,  that  the  debt  should  be  paid  out  of 
the  rents  and  profits  of  the  estates,  settled  to  her 
separate  estate^;  so  when  her  husband  is  in  legial 
consideration  dead,  as  where  he  is  transported,  ba* 
nished,  &c.  she  may  contract  so  as  to  be  liable  at 
law*.  And  though  it  has  been  decided,  that  if  a 
married  woman  give  a  promissory  note,  and  after 
the  death  of  her  husband,  promise  to  pay  it  in  con- 


■  ■«■ 


•  Beard  v.  Webbj  2  Bos.  &  Pul.  93. 

*Vin.  Abr.  Baron  &  Feme,  N.  3.  pi.  4.— ^2  Ves.  sen.  I90. — 
2  P.  Wnis.  144.— 2  New.  Rep.  ifiS.—Bac.  Abr.  Baron  &  Feme,  K. 

^  Bulipin  V.  Clarke,  17  Ves.  jun.  S66.  This  was  a  bill  filed 
against  Clarke  and  his  wife,  and  the  trustees  under  the  marriage  set- 
tlT^ment,  dated  the  2d  and  3d  May,  I8O6,  previous  to  the  marriage, 
and  vesting  several  real  estates  and  personal  property  in  th^e  trustees* 
for  (he  sole  and  separate  use  of  the  wife;  and  the  bill  stated*  that 
on  the  4th  October^  I8O6,  the  wife  requested  the  plaintiff  to  lend 
her  ^250,  which  she  promised  should  be  repaid  to  him  icith  interest^ 
cut  qf  her  separate  property  \  and  the  plaintiff  knowing  that  she  had 
Such  a  separate  property,  accordingly  advanced  her  that  sum  for 
her  separate  use;  and  she  gave  him  her  promissory  note  for  the 
sum  of  £2oOy  with  lawful  interest  upon  demand,  dated  the  4th  of 
October,  I8O6.  By  a  letter  from  the  wife  to  the  plaintiff,  in  answer 
to  an  application  for  repayment,  she  acknowledged  the  debt,    and 

{promised  to  pay  it  out  of  her  separate  estate.  The  note  and  the 
ctter  were  admitted  by  the  answer.  Sir  Samuel  Romillyf  for  the 
defendants,  contended,  that  the  promissory  note  was  not  the  exe« 
cution  of  a  power;  an  appointment  of  any  part  of  this  settled 
prop.erty,  and  had  no  reference  to  it;  constituting  merely  a  debt 
for  a  simple  contract,  and  that  there  was  no  authority  establishing 
the  right  of  a  court  of  equity  to  apply  the  rents  and  profits  of  the 
separate  estate  of  a  married  woman  to  the  payment  of  a  debt.  Th« 
decree  thereupon  directed  the  trustees  to  receive  the  rents  and  profits 
of  the  several  estates  in  the  marriage  settlement  mentioned  ;  that  an 
account  should  bc  taken  of  what  was  due  to  the  plaintiff,  for  prin- 
cipal, interest,  and  costs,  upon  the  note  of  the  wife;  and  that  the 
trustees  should  pay  to  him  what  should  be  found  due,  in  respect 
of  such  principal,  interest,  and  costs,  out  of  such  rents  and  pro- 
fits ;  that  they  should  account  annually  for  the  rents  and  profits, 
and  pay  to  the  plaintiff  the  balance  which  should  from  time  to  time 
be  reported  due,  until  the  principal,  interest,  and  costs  shall  be 
fully  paid. 

^  De  GailloD  V.  L'Aigle,  1  Bos;  k  Pul.  358,  9.— Carrol  v.  Blencow, 
4Esp.  27. 
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iidcratioD  6f  forbearance,  such  .  promise  ii  void ;  yet  sect.  i.  or  tiM 
if  the  wife  had  a  separate  estate  secured  to  her,  at  contracting  par. 
the  time  she  gave   the  note,   the  promise  may  be 
eaforced  at   law.  »•     If  a  bill  or  promissory  note  be 
made  to  a  feme  sole,  and  she  afterwards  marry,  being 
possessed  of  the  note,   the  property  vests  in  the  hus- 
band, and  he  alone  can  indorse  the  same  * ;  and  if 
such  instruuient  be  made  payable  to  a  feme  covert, 
the  legal  interest  vests  in  the  husband,  and  he  alone 
can  indorse  the   same,  though  the  wife  might  joia 
him  in  an  action  '*    And  where  a  note  was  given  by 
the  defendant  to  a  married  woman,  knowing  her  to 
be  such,  with  intent  that  she  should  indorse  it  to 
the  plaintiff,  in  payment  of  a  debt,  which  she  owed 
him  in  the  course  of  carrying  on  a  trade,  in  her  own 
name,   by  the   consent  of  her  husband ;  yet  it  was 
held,   that   the  property  in  the  note  vested  in  the 
husband,  and  that  no  interest  passed  by  an  indorse- 
ment in  her  name  to  the  plaintiff  ^     But  in  another 
case,  where  on  the  note  being  presented  for  payment, 
the  defendant  promised  to  pay  the  indorsee  of  the 
wife,  who  passed  and  indorsed  by  a  name  difiercnt 
from  her  husband,  and  with  his  knowledge,  the  jury 


'  Lloyd  t?.  Ixe,  1  Stra.  94«.7— Lee  v,  Muggeridge,  5  Taunt.  36. 

^  Connor  v.  Martin,  cited  3  Wils.  5. 

'  Philliskirk  ct  UxTP.  Pluckwell,  2  M.  &  5.  393. 

^  Barlow  v.  Bishop,  1  East.  432. — 3  Esp.  Rep.  266.  S.  C.  Ann 
Parry  was  a  marri^  woman,  carrying  on  trade  in  her  own  nam* 
*iiii  the  consent  of  her  busbiind.  She  became  in  the  course  of 
sQch  trade  indebted  to  the  plaintiff^  and  to  enable  her  to  pay 
liim,  defendant,  who  knew  th^t  she  was  married,  gave  her  a  note, 
payable  to  her  or  ord^r  for  the  amount  of  the  debt;  sh« 
indorsed  it  in  her  own  name  to  plaintiff,  and  he  brought  this  ac- 
tion«  Lord  Kcnyon,  at  the  tria1»  thought  it  not  maintainable,  and 
saved  the  point,  and  after  a  rule  for  a  nonsuit  and  cause  shewn, 
said  it  was  clear,  that  the  delivery  of  the  note  to  the  wife  vested 
the  property  in  the  husband ;  that  as  he  permitted  her  to  trade  on 
her  own  account,  and  this  was  a  transaction  in  the  course  of  thai 
trade,  he  was  BOt  prepared  to  say,  that  if  she  had  indorsed  the  not* 
in  his  name,  that  tnat  would  nat  have  availed:  and  the  jury  might 
l)>ve  presumed  an  authority  from  her  husband  for  that  purpose.  But 
tbc  indorseiteent  being  in  her  own  name,  it  was  quite  impossible  that 
U  could  pass  away  the  interest  of  her  husband  by  it.— -Rule  absolute* 


S9  or  THS  !PAKtI8i 

j^t.  1.  Of  ihe  were  directed  to  infer  an  authority  to  make  such  In^ 

tapactty  of  the  ^ 

con^mctiog  par-  .  dofseinent  '• 

mid  of  incaps.      Except  lu  tt\e  instance  of  an  indorsement  by  a  feme 
iKurOes.^^    ^     covert,  it  seems,  that  althoug;h  a  bill,  ftc,  be  drawn^ 

indorsed,  or  accepted,  by  a  person,  incapable  of  bind* 
ing  himself,  it  will  nevertheless  be  valid  against  all 
other  competent  parties  \  Therefore,  if  a  husband 
indorse  a  note,  by  which  his  wife  promised  to  .pay 
him  a  sum  of  money  as  between  him  and  the  in* 
dorsee,  it  is  certainty  good ',  and  as  infency  is  a  per^ 
sonal  privilege,  of  which  the  infant  alone  can  avail 
himself;  the  drawer  or  acceptor  of  a  bill,  cannot  set 
up  the  infancy  of  the  indorser  as  a  defence  to  the 
action  %  and  it  is  reported  to  have  been  decided,  that 
where  a  bill  drawn  and  indorsed  by  an  infant  to  si 
third  person,  who  indorsed  tb6  same  to  the  plaintiff 
had  been  misappropriated  by  thft  first  indorsee^  ia 
fraud  of  such  drawers,  and  they  had  therefore  de^ 
manded  the  bill  from  the  plaintiff,  that  circumstancd 
afforded  no  defence  in  an  action  against  the  acceptors, 
because  it  would  matjsrially  injure  the  circulation  of 
bills,  if  such  facts  were  to  be  en()uired  into  S 
^eet9.  Of  the  ^iHs  of  Exchange  differ  from  most^ther  contracts 
titft,  and mJehy  in  the  circumstaucc  of  there  being  frequently  more 
tecome sac£^^    than  two  parties  to  them;  a  bill  h^  indeed,  previously 

to  its  being  transferred,  generally  three  parties,  namely, 
the  person  making  it,  who  is  called  the  drawer^  the 

'  Cotes  V,  Davis,  1  Campb.  4S5.  Action  by  indorsee,  against 
maker  of  promissory  notie,  payable  to  Mrs.  Carter  or  ordfsr,  and 
indorsed  by  ber  ii}  ber  own  hanw.  Tkt  |io|e,  wben  due,  witb  the 
indorsement  thereon,  was  presented  by  a  notary  to  defendant,  who 
sail!  it  should  be  paid  in  a  few  days;  defendapt  now  offered  to 
prove,  that  Mrs.  Carter  was  the  wi|e  of  one  Cole,  who  was  still  living. 
Lord  Ellenborough  said,  the  jury  might  presume,  that  her  husband 
authorized  her  to  indorse  notes  b>  the  name  in  whiph  she  herself 
passed  in  the  world,  and  that  the  defendant  w^s  estopped  from 
contesting  ber  authority  for  this  indonement.  Verdipt  for  plaintiffp 
See  also  Doe  ex  dem,  Leicester  &  another  v.  Riggs,  )  Taunt.  367- 

*  Poth.  pi.  29.-— Haly  v.  Lane,  2  Atk.  1S2. 

'  Haly  V,  Lane,  S  Atk.  tSt.        ^ 

^  Haly  tr.  Lane,  2  Atk.  1S3.  and  see  the  general  principle,  Holt 
r.  Clatvncieux,  2  Stra.  937.— Warwick  w.  Bruce,  2  M.  &  S  »5.~ 
6  Taunt.  118. 

'  Taylor  v.  Croker,  4  Esp.  Rep.  1S7«  scd  quant. 
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person  to  whom  it  is  directed,  who  before  aceeptance  scet  t^  or  te 

i$  called  the  dn/weej  and  afterwards,  the  accept  or ^  JSJuSk*^'*^^ 

and  the  person,  in  whose  favour  it  is  made,  who  is 

called  the  payee.    It  is  not,  however,  necessary  th£(t 

there  should  he  three  parties  to  a  bill;   there  are 

sometimes  only  two ;  as  where  a  person  draws  a  bill 

on  another,  payable  to  his  own  order ;  and  indeed  a 

bill  will  be  valid,  where  there  is  only  one  party  to  it^ 

fof  a  man  may  draw  on  himself  payable  to  his  own 

order '.  In  such  case  it  is  said  that  the  instrument  in 

kgal  opeiation  is  rather  a  i^ote'tban  a  bill';   how- 

ever,  in  practice  it  is  usual  to  declare  iipon  the  instru* 

ment  as  if  it  were  a  bill,  not  admitting  the  identity  of 

the  drawer  and  drawee  ^  and  if  accepted,  the  defendant 

may  be  charged  in  one  count  as  th^e  drawer,  and  in 

another  as  acceptor,  and  in  a  third  as  the  mak6r  of 

a  promissory  note,.'  And  an  instrument  in  the  common 

form  of  a  bill  of  exchange,  except  that  the  word  at 

•'    '    .  ■  '  .  ■ f 

•  Ex  parte  Parr,  18  Vep.  jun.  69.  Per  Lord  Eldon,  *•  It  is  said  by 
the  coumeU  that  the  house  at  Liverpool  was  partner  with  the  other 
boQse' at  Demerara ;  but  it  has  been  established  above  thirty  years^ 
thsLt  the  same  persons  may  be  both  drawers  and  acceptors,  as  con- 
Ititutiog  different  firms/' 

$tarke  v,  Cbeeimiany  Carth.  SO9.  Christopher  Cheesman*  being 
in  Virpnia,  drew  a  bHl  on  Christopher  Cheesman  in  Ratclitf',  Londonj 
vhich  in  truth  vas.^pon  himself,  and  the  plaintiff  declared,  that  de* 
iendant  drew  a  bill  payable  after  sight,  and  directed  the  same  to 
Chrbtopher  CJhec^iiaD  in  Ratcliff,  and  then  averred  that  the  drawee 
was  not  found,  9^4  the^^upon  the  bill  was  protested,  and  the  do 
fendant  as  drawer  became  chargeable  The  defendant  suffered  judg* 
ment  by  default*  and  i^oved  in  arrest  of  judgment;  but  made  na 
lobjeccion,  on  the  ground,  th$^t  the  bill  was  drawn  by  the  drawer 
Bpoa  himself,  though  other  objections  were  taken,  and  the  plaintiff 
lad  judgment. 

Dehersv.  Harriot,  1  Show.  l63.  A-  drew  a  bill  payable  by  himr 
self  in  Dablio ;  an  action  was  afterwards  brought  thereon,  and  no 
objection  being  taken  on  this  accQunt,  plaintiff  recovered. 

ftobinson  v.  Bland,  Biirr.  IO77.  The  defendant  being  at  Paris,  drew 
t  bill  00  himself  in  London,  the  cons^Ieration  was  partly  for  money 
lost  at  play  in  Paris,  and  partly  money  lent  at  the  time  and  place  of 
plaj,  and  'upon  thai  |;round,  a  case  was  reserved  for  the  opinion  of 
the  Court;  but  no  objection  was  made  that  the  defendant  drew  the 
bill  upon  himself. 

Joeelya  v.  Laserre,  Fort.  282.  Per  Eyre,  J.  It  is  not  necessary  to 
kve  three  persons  to  make  a  good  bill  of  exchange.  A  man  ma^ 
^rav  a  bill  apon  himself. 

*  Bayl.  21. 

'  See  cues  in  vote  %  &Hpr^ 
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Sect,  f .  Of  the  IS  Substituted  for  tOf  before  the  name  of  the  drawees, 
the  parties;*        may  be  declared  on  as  a  bill  of  exchange,  and  if 

refused  acceptance,  the  drawer  may  immediately  be 
sued,  or,  as  it  seems,  it  might  be  declared  on  as  a 
promissory  note,   after  it  is   due'.    So  though  bus- 

• 

'  Shultlcworth  v.  Stephens,  1  Campb,  407*  Declaration  in^com* 
mon  form,  as  upon  a  bill  of  exchange,  drawn  by  defendant  on 
Messrs.  John  Morson  and  Co.  payable  to  John  Jenkins,  and  indorsed 
to  him  by  the  plaintiff.  In  support  of  the  action,  a  papef-wjitiug, 
of  which  the  following  is  a  copy,  was  given  in  evidence  :-r- 

2 1  St  October,  1804, 
.    Two  Months  after  date,  pay  to  the  Order  of  John  Jenkins  £7i:}  Ii« 
Yalue  received. 

Tho,  Strph&ns* 
A\.  Messrs*  John  Morson  and  Co. 

Lord  Ellenborough  held,  that  this  was  properly  declared  on  as  a. bill 
of  exchange,  and  that  Messrs.  Morson  and  Co.  might  be  considered 
as  the  drawees,  although  perhaps  it  might  havo  been  treated  as  a 
•proipissory  note,  at  the  option  of  the  holdex. 

Allen  V.  Mawson,  4Campb.  115.  The  plaintiff  declared  as  in- 
dorsee, against  the  defendant,  as  drawer  of  a  bill  of  exchange,  alleged 
to  have  been  dishonoured  for  non-acceptance.  The  instrument  givci^ 
in  evidence,  was  in  the  following  form  : — 

;S40.  Bradford,  August  ^d,  1814. 

Two  Months  after  date.,  pay  to  }lr.  L^^is  Alexander  or  Orcicr, 
Forty  Pounds,  value  received, 
^  George  MarcsQfkn. 

■*  Sir  John  Perring,  Shaw,  Barber,  and  Co. 
Bankers^  London. 

The  word  at  was  in  very  small  letters,  inclosec^  in  the  hook  of  tht 
following  S.  This  instrument  was  drawn  in  Yorkshire,  and  being 
remitted  to  the  plaintiff,  who  was  an  attorney  in  London,  he  pn> 
sen  ted  It  for  acceptance,  to  Perring  and  Co.,  and  hs  they  refused  to 
accept  it,  he  immediately  gave  notice  of  its  dishonour  to  the  defen- 
dant, and  commenced  an  action  against  him.  The  question  was, 
whpiher  the  plaintiff  had  a  right  to  treut  this  instrument  as  a  bill  uf 
exchange.  Gibbs,  C.  J.  upon  the  authority  of  the  above  case,  I 
should  not  have  hesitated  to  decide,  that  in  point  of  law  this  instru- 
ment is  a  bill  of  exchange,  had  the  word  at  been  distinctly  written 
before  the  names  of  the  drawees;  but  I  shall  leave  it  to  rhe  Jury, 
vhelher  the  word  **  at"  froin  the  manner  in  which  it  was  written,  was 
nut  inserted  for  the  purpose  of  deception,  and  then  the  instrument 
is  a  bill  of  exchange  in  point  of  fact.  Thea^  being  struck  out,  it  is 
in  the  common  form  in  which  bills  of  exchange  arc  drawn.  The 
defendant  says.  Two  Months  after  date,  pay  to;  this  is  not  a 
promise  to  pay;  but  a  request  to  third  persons,  to  pay.  I  cannot 
receive  evidence  of  the  manner  in  which  such  instruments  arc  con- 
sidered in  Yorkshire.  The  defendant  in  contemplation  of  law, 
issued  it  in  London,  where  the,  plaintiff  received  it,  he  took  it  to 
be  a  bill  of  exchange,  as  almost  any  other  person  in  London  would 
have  done.  I  can  see  -no  motive  for  drawing  an  instrument  in  this 
form,  e.xcept  to  deceive  the  public.  If  such  instruments,  have  beea 
common  in  the  country,  they  ought  not  to  be  continued  orendurcd. 
The  plaintiff  did  well  in  immediately  canunencing  the  action*  when 
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band  and  wife  are  in  legal  consideration  one  person,  Sect.  t.  of  the 

^    ^  ^  *  number^  &c.  of 

and  though  a  note  given  by  a  married  woman  to  thcparUe*. 
her  husband  is  void,  yet  if  he  endorse  it  over. to 
a  third  person  as  between  the  husband  and  the 
indorsee,  the  note  is  certainly  gpod'.  Various  incon- 
veniencies,  however,  may  arise,  from  the  same  per- 
son becoming  a  party  to  a  bill  or  note  in  different 
capacities,  viz.  as  drawer,  and  also  as  second  en- 
dorser, &c.\ 

It  is  by  transfer  of  a  bill  of  exchange  from  one 
person  to  another,  when  it  is  negotiable,  that  the 
parties  may  become  numerous ;  in  which  case,  if  the 
transfer  be  by  indorsement,  the  person  making  it  is 
called  the  indorseri  the  person  in  whose  favour  the 
transfer  is  made,  the  indorsee ;  and  in  all  cases,  the 
person  in  possession  of  the  bill  is  called  the  holder. 

The  drawer,  acceptor,  indorser,  and  holder,  are  tlie 
principal,  and  immediate  parties  to  the  instrument;  but 
besides  them,  a  person  may  become  a  party  to  it  in 
z collateral  way';  as  where  the  drawee  refuses  to  ac- 
cept, any  third  party,  after  protest  for  non-acceptance, 
may  accept  for  the  honour  of  the  bill,  generally,  or  of 
the  drawer,  or  of  any  particular  indorser,  in  which 
case  the  acceptance  is  called  an  acceptance  supra  pro- 
icstf  and  the  person  making  it  is  styled  the  acceptor 
for  the  honour  of  the  person,  on  whose  account  h^ 
comes  forward;  and  he  acquires  certain  rights,  and 

Pcrring    and  Co.  refused  to  accept  the  bill.    The  jury  found  the 
intertion  of  the  "  af  to  be  fraudulent,  and  the  plaintiff  recovered. 

'  Per  Ld.  Hardwicke,  in  Haly  v.  Lane,  2  Atk.  181. 

*  Mainwaring  V.  Newman,  2  Bos.  &  Pul.  120. — Bishppr.  Haywarcf^ 

4  T.  R.  470.  —  Porthouse  v.  Parker  and  others,    1  Campb.  S2. 

Ex  parte  Parr,  18  Vcs.  65. — Davison  v.  Robertson,  3  Dow.  229,  230» 
As  to  fictitious  bills,  see  post. 

Btsbop  r.  Hay  ward,  4  T«  R.  470.  was  a  declaration  on  a  promissory 
note,  stated  to  have  lx*cn  made  by  one  Collins,  payable  to  plaintiff 
^r  order,  and  afterwards  indorsed  by  him  to  defendant,  who  re- 
iadoned  it  to  plaintiff.  The  court,  upon  motion,  arrested  the  judg- 
BDeot;  and  per  Bailer,  J.  the  consequence 'of  supporting  this  judgment 
«oqU  be,  tbal  the  plaintiff,  without  having  any  real  demand  on  defen- 
dant, might  rpCOvx?r  against  him,  by  the  judgment  of  the  court,  with*  ' 
6ot  alkming'thc  defendant  a  possibility  of  defending  himself* 

'  Path.  pL  23,  26. 


««ct^  0'  th^  8ul>jects  himself  to  nearly  the  same  obligations,  as  if 
parties    '        tbe  bill  had  been  directed  to  him*    A  person  may  alsd 

become  party  to  the  instrument  by  paying  it  supra 
protest^  cither  for  the  hanout  of  the  dtawer  or  in- 
dorsers.  The  right  and  obligations^  attached  to  this 
collateral  mode  of  becoming  party  to  a  bill  will  be 
spoken  of  hereaften 
Ijfddb  of  become  With  respect  to  the  mode  of  iecdnting  party  to  any 
fngapartyi        onc  of  thcsc  instruments^  it  is  a  general  rule,  that  no 

person  can  be  considered  as  a  party  to  a  bill,  unless  his 
name^  or  the  name  of  the  firm  of  which  he  is  a  part- 
Der>  appear  on  some  part  of  it'  J  however,  a  person  may 
become  drawer,  indorser,  or  acceptor^  not  only  by  his 
own  immediate  act,  but  also  by  that  of  his  agent  ot 
partner^ 
ky  act  of  agent      It  is  a  genetal  rul<6  of  law^  that  whenever  a  person 

has  a  power^  as  owner,  to  do  a  things  he  may  conse- 
quently, as  incident  to  his  right,  do  it  by  attorney  or 
agent  K  Hence  it  is  cleair  that  a  person  may  draw, 
accept,  or  indorse  a  bill  by  his  agent,  as  well  as  by 
himself'.  In  these  cases,  he  is  said  to  draw,  accept^ 
and  indorse  by  procuration^.  As  this  agency  is  a  mere 
ministerial  office,  infants,  feme  coverts^  persons  at- 
tainted^ outlawed,  excommunicated^  aliens^  and  others^ 
though  incapable  of  contracting  on  their  own  account^ 
80  as  to  bind  themselves^  may  be  agents  for  these 
purposes  K 

With  respect  to  the  manner  of  their  appointment^ 
it  is  said^  that  there  ought  to  be  a  formal  power  of 
attorney ;  but  this  is  by  no  means  necessary ;  for  the 


■MM*i 


*  Per  Buller,  J;  in  Fcnn  v.  Harrison,   3  T.  R.  76O.— Siffkin  v. 
Walker  and  another,  3Campb.  308« — ^£mly  v.  Lye  and  another, 

15  East  7*  !!• 

*  Combe's  Case,  9  Co.  7S.  b.— ^Kyd.  32. 

^  Mollov,  b.  2.  c  10.  5.  27. — Ward  v.  Evans,  Lord  Raym.  930. — . 

£  Mod.  30.  S.  C.    V.  Harrison,  12  Mod.  346. — Anonymons,  id. 

564. — Usher  v.  Dauncey  and  another,  4  Campb.  97*  ^t  vide  3  and  4 
Anne,  0.9.  s  1. 

^Beawes,  pi  83. — Kyd.  33* 

*  Co.  Lit.  52.  a. 

^  fieawes,  pi.  86« — Marius,  2d  ed.  p.  10|^ 
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ItttiMtri^  whteh  aa  agent  has,  to  draw,  indorse^  and  Bf  Mtafifo^ 
iceept  bills,  in  tlie  name  of  his  principal,  may  be^  and 
i&dc^  moat  usualljr  is»  by  parole 

As  to  tbe  extent  af  the  agent's  authority,  if  a  per-» 
ion  be  afipoiotcd  a  general  agent,  as  in  the  case  of  a 
£tctor  for  a  meidiant  residing  abroad,  the  principal 
k  bound  by  all  his  acts ;  but  an  agent,  constituted  so 
for  a  |Rartii:|ular  pmrpose,  and  under  a  limited  and  cir^ 
CMmscfiked  pamer^  cannot  bind  the  principal  by  any 
act  exceeding  his  authority  s  Tli»efore,  where  A* 
desired  B*  to  get  a  bili  discounted  for  hiin,  but  de*^ 
dared  that  be  wmU  not  indorse,  it  was  decided',  that 
no  representation  of  B.  could  bind  A.  aa  an  hadovserj 
though  it  was  insisted  that  what  B.  bad  done^  was 
within  the  scope  of  his  employment,  which  was  to 
raise  money  on  the  bill,  and  that  a  subsequent  proQ)ise 
to  pay  was  inoperative*  It  appearing,  however,  on  a 
second  trial,  that  A.  did  not  declare  that  he  would  not 
indorse  it,  it  was  adjudged,  that  as  he  had  authorised 
B.  to  get  the  bill  discounted^  without  restraining  his 
authority,  aa  to  line  mode  of  doing  4t,  he  was  bound 
by  his  acts^ 


*  Per  Lord  Etdon,  in  Davison  tr.  Robertson^  3  Dow.  Rep.  2^9.--^ 
Porthottse  v.  Parker,  1  Campb.  S^-  and  per  Holt.C.  J.  in  Anonymous^ 
13  Mod.  564.— Harrison  r.  Jackson,  7  T.  R.  2Q9.— The  King  v,  Bigg» 
Z  P.  Wins.  432. — Bac.  Ab.  Corporations,  E.  3»«>«-*Bayl.  ^26. — Pay  ley 
Pfitt.  St  Agent,  117-  And  see  3  and  4  Ann.  c.  9- 

*  Per  Bullef,  J.  in  Fenn  v.  Harrison,  3  T.  R.  757.— East  India 
Compasy  V.  Hmuley,  1  Esp.  Rep.  J 11. 

^  DIfseate  Kenyon,  C.  J. 

*  Fenn  v.  Hariifon,  3T.  ft.  757.— 4T.  R.  177— The  defendants 
employed  P*  H.  to  get  a  bill  discounted,  but  said  that  they  would  not 
indorse  it ;  F.  H.  employed  his  brother  J.  H.  and  said  he  would  in'» 
desuitfy  him  if  he  would  indorse  it.  J.  H.  indorsed  it,  and  the  plain* 
tUb  €liaco«nted  it.  The  bill  being  dishonoured,  the  piaintiOfs  applied 
to  tbe  defendants,  who  promised  to  take  it  up,  but  did  not,  and  this 
•ctiosi  for  money  had  and  received,  and  money  paid,  was  brought 
a^Aft  them.  Lord  Kenyoifi  told  the  jury,  that  if  they  thought 
chat  J.  H*  had  made  himself  answerable  as  the  accent  of  the  defen- 
daom^  tbat  was  suflkieat  consideration  for  their  promise.     A  vcnh'ct 

fband  for  tbe  plaintiffs,  and  on  a  rule'  nisi  for  a  new  trial  and 
sbewo,  Lord  Kenyon  inclined  to  think  the  verdict  right,  be* 
cbougfa  tbe  agent  had  exceeded  his  authority,  he  thought  tho 
ptiBcipal  bMad  by  what  be  did,  but  the  other  Judges  differed,  because. 
F.  H*  was  a  pArticular  agent  only,  and  the  rule  was  made  absolute.* 
Oft  the  AexC  uM  U  did  not  appear  that  the  defendants  had  told 
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By  act  •Tft^ltfiir       Upon  the  question  what  is  a  general  authority,  it 

has  been  decided^  that  a  person  signing  his  name  on  a 
blank  stamped  piece  of  paper,  and  delivering  it  ta 
I.  S»  autiiorizes  I.  S.  to  insert  any  sum  whicli  the 
amount  of  the  stamp  will  warrantV  It  lias  also  been 
held%  that  a  letter  of  attorney,  given  by  an  executor^ 
to  A.  B.  authorizing  him  to  transact  die  afiairs  of  the 
testator,  in  the  name  of  the  executor,  as  executor^ 
and  to  pay,  discharge,  and  satisfy  all  debts  due  from- 
the  testator,  conveys  to  A.  B.  a  sufficient  authority  t» 
accept  a  bill  of  exchange  in  the  name  of  the  executor, 
drawn  by  a  creditor  for  the  amount  of  a  debt  due 
from  the  testator,  and  thereby  to  make  the  executor 


•^T" 


F.  H.  that  they  would  not  indorse  the  bill,  a  verdict  was  foand  for 
the  plaintiffs ;  and  on  a  rule  nisi  for  a  new  trial,  and  cause  shewn,  the 
whole  court  thought  the  verdict  right ;  because,  as  F.  H.  was  not 
Restrained  ^s  to  the  mode  pf  getting  the  bill  discounted,  the  defendant* 
were  bound  by  his  acts ;  but  Buller  and  Croto,  Js,  said,  that  if  the 
facts  had  been  the  same,  they  should  have  continued  of  their  former 
opinion.  Rule  discharged.  See  observations  on  this  caM^,  Bayl.  l68, 9- 
PaUon  Prin.  and  Agent,  134,5.  138.  146.  See  also  Helyear  v»  Ilawkc, 
5  Esp.  75. — ^Alexander  v.  Gibson,  2  Campb.  555. 

'  Collis  V.  Emmet,  1  Hen.  Bla.  313.  Epimet  signed  his  name  on  ft 
blank  paper,  stamped  with  a  shilling  bill  stamp, (the  highest  stamp  then 
in  force  for  bills,)  and  delivered  it  to  Livesayand  Co.  that  they  miglic 
draw  such  bill  thereon  as  they  should  please;  they  drew  one  for  £l55l 
at  three  months  date,  which  was  duly  trausferrpd  to  CoUis  and  Co.,  and 
Collis  and  Co.  sued  Cmmet  thereon.  A  special  verdict  was  found, 
principally  with  a  view  to  another  point,  and  the  Court  held  Cmmet 
answerable,  and  the  plaintiH's  h^d  judgment. 

Russell  V.  Lnngstatfe*  Pougl.  496. 5 H*    The  defendant,  to  ac-. 
commodate  one  Galley,  indorsed  his  naiqe  on  Ave  coppcr»platc  checks, 
mddc  in  the  form  of  promissory  notes,  but  in  blanks,  without  any. 
sums,  dates,  or  times  of  payment  being  mentioned  th<^rein,  and  de- 
livered them  to  Galley ;  Galley  611ed  them  up  as  he  thought  fit,  and 
the  plaintifi'  discounted  them;  the  plaintiff  knew  the  notes  were  blank. 
at  the  time  of  the  indorsement ;  Galley  not  paying  them  when  they 
became  due,  plaintiff  brought  tliis  action.    Hotbam,  B.  before  whom 
the  cause  was  tried,  was  of  opinion,  that  as  the  notes  were  incomplete 
when  the  defendant  indorsed  them,  no  subsequent  act  of  Galley  could 
make  them  otherwise,  because  that  would  alter  the  effect  of  the  defeiw 
dant*s  indorsement,  and  he  accordingly  directed  a  verdict  for  the  de- 
fendant ;  but  upon  application  for  a  new  Iri^l,  and  cause  shewn,  Lord 
JVlapsfield  said,  *' Nothing  is  so  clear  as  that  the  indorsement  on  a 
blank  note  js  a  letter  of  credit  for  an  indefinite  sum  ;  the  defendant 
said,  trust  Galley  to  any  amount  and  1  will  be  his  surety,  it  does  not  • 
lie  in  his  mouth  to  say  the  indorsements  were  not  regular.'*     See  alsu  . 
Snaith  r.  Mingay,  1  M.  He  S.  87. — Crutchley  v.  Mann,  5T;|unt.  i^d.r-r 
1  Marsh.  29.  S.  C— Crutchley  r.  Clarc»uce,  2  M.  ^  S.  ^, 

*  {/oward  It  Baillje,  2  Uen.  Bla.  0 1  tt. 
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personally  liable,  on  the  ground  that  an  authority  By  act  of  agent, 
of  this  nature  necessarily  includes  all  intermediate 
powers,  that  is  to  say,  all  the  means  necessary  to  be 
used  in  order  to  effect  the  accomplishment  of  the 
object  of  the  principal,  namely,  the  paying,  satisfying, 
and  discharging  the  testator's  debts.     But  in  another 
case'  which  was  upon  the  same  letter  of  attorney^  the 
court,  after  consulting  with  the  Judges  ofC.  P.,  de- 
termined that  the  executor  was  not  personally  liable,, 
and  that  a  power  of  attorney,  given  by  an  executrix, 
to  act  for  her  as  an  executrix,  does  not  authorize  the 
attorney  to  accept  bills  to  charge  her  in  her  own  right, 
though  for  debts  due  from  her  testator.     So  in  a  late 
case  it  was  decided,  that  where  one  gives  a  power  of 
attorney  to  another,  to  demand  and  receive  all  mo- 
nies due  to  him^  on  any  account  whatsoever,  and  to 
use  all  means  for  the  recovery  thereof,  and  to  appoint 
attomies  for  the  purpose  of  bringing  actions^  and  to 
revoke  the  same,  *^  and  to  do  all  olher  business  {'  the 
latter  words  must  be  understood  with  reference  to  the 
former,  as  meaning  all  business  appertaining  thereto ; 
and  although  the  attorney  may  receive  monies  due, 
to  the  principal  in  auter  droits  yet  he  cannot  under 
tliis  power  indorse  a  bill  for  him,  which  comes  to  his 
hands  *.     It  has  also  been  held,  that  a  power  of  attor- 
ney to  receive  all   salaries  and  money,  with  all   the 
principal's  authority  to  recover,  compound,  and  dis- 
charge, and  to  give  releases  and  appoint  substitutes, 
docs  not  authorize  the  attorney  to  negotiate  bills  re- 
ceived in  payment,  nor  to  indorse  them  in  his  own 
name;   nor  can   evidence  of  an  usage  at  the  navy 
office,  to   pay  bills,  indorsed   by  the  attorney  in   his 
own  name,  and  negotiated  by  him,  under  such  a  power, 
be  received  to  enlarge  the  operation  of  the  powers 

•"  ■  ■■  ■  ■■■II  ^..lll.  ■  ..MH  MMl^ 

'Gardner  r.  Baillie,  6T. R,  flgi.— Kilgour  v.  Finlyson,  iHcn, 

'Hay  IF.  Goldsmid,  2  Smith's  Rep.  79,  80. 
'Hoe  r.  Spaith  and  others  1  Taunt.  34?. 
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By  aot  of  agent        An  autbority  may  also  be  implied  and  inferred  from 

prior  conduct  of  tbe  principal,  for  a  special  autbority 
M  not  necessary  to  constitute  a  power  to  draw,  in- 
dorse, ot  accept  by  procuration,  but  tbe  law  may 
infer  an  autbority  from  the  general  nature  of  certain 
^ts  permitted  to  be  done,  and  usual  employ  is  evi- 
dence of  a  general  authority' ;  ami  therefore,  if  a  per- 
son has  upon  a  former  occasion,  in  the  principars 
absence,  usually  accepted  bills  for  him,  and  the  latter 
on  4iis  return  approved  thereof,  he  would  be  bound 
ih  a  similar  situation  on  a  second  absence  from  home* ; 
and  if  a  drawee  of  a  bill  has  previously  paid  several 
bills  accepted  in  his  name  by  a  third  person  with 
whom  he  had  connections  in  trade,  he  would  be  liable 
to  an  indorsee  though  such  bill  has  been  accepted 
without  his  authority* ;  and  it  has  been  held,  diat  if  a 
person  usually  subscribes  an  instrument  with  the  name 
of  another,  proof  of  his  having  done  so  in  many  in- 
stances, is  sufficient  to  charge  him  whose  name  is 
subscribed,  without  producing  any  power  of  attorney  ♦. 
And  we  have  seen,  that  where  a  married  woman  is  per- 
mitted by  her  husband  to  carry  on  trade  on  "her  own 
account,  and  tn  her  own  name  indorses  a  bill  or  note, 
received  in  the  course  of  such  ti-ade,  an  authority  may 
be  presumed  from  the  husband '.  It  has  also  been  de- 
cided, that  a  subsequent  assent  will  make  tbe  act  of 


*  Per  Lord  Eldon,  rn  Davison  ».  Robertson,  3  Dow.  229, — Malynes, 
B.  3.  c.  5.  B.  6.  page$$4. — Bayl.  226. 

*Beawcs,  pi.  86. — Mar.  2d  cd.  135. 

'^  Barber  v.  Gingdl,  3  Esp.  N.  P.  C.  60.  In  an  action  against  the 
defendant  as  acceptor  of  a  bill,  he  .proved  that  the  acceptance  was 
forged  by  Taylor  the  drawer  ;  in  answer  to  which  it  was  proved  that 
the  defendant  had  been  connected  in  business  with  Taylor,  and  that 
he  had  paid  several  bills  drawn  as  the  present  by  Taylor,  and  to  which 
Taylor  (as  it  was  supposed)  had  written  the  acceptances  in  the  de- 
fendant's name.  And  Lord  Kenyon  held*  that  this  was  an  answer  to 
tlie  case  of  forgery  set  up  by  the  defendant,  for  though  he  might  not 
have  accepted  the  bill,  he  had  adopted  the  acceptance,  and^  thereby 
made  himself  liable  lo  pay  the  brll.     Verdict  for  plaintiff. 

^  Neal  r.  Erving,  1  Esp.  Rep.  6l. — Haughtou  v.  Ewbank,  4  Campb. 
188. 

'  Cotes  r.  DaviS|  1  Campb.  485. — Barlow  v.  Bishop,  1  East«  434. 
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an  agent  biudiDgoa  tlie  principal';  and  though  a  By  act  of  agent. 
promise  alone  to  pay  a  bill  endorsed  by  an  agent  would 
not  support  an  action  if  the  indorsement  were  con- 
trary to  authority!  yet  if  the  authority  Is  doubtful, 
such  a  promise  is  decisive  *.  A  general  audiority  to  an 
agent  is  supposed  to  continue  until  its  determination 
is  generally  known,  and  therefore,  after  the  discharge 
of  a  clerk  or  agent  usually  employed  to  draw,  accept, 
or  indorse  bills  or  notes,  the  employer  will  be  bound 
by  his  signature,  made  after  the  determination  of  his 
authority,  until  the  discharge  be  generally  known  K 
When,  therefore,  the  authority  of  such  an  agent  has 
been  determined,  or  he  has  been  discharged  from  his 
employ,  and  there  is  reason  to  apprehend  that  he  will 
attempt  to  circulate  bills  in  the  name  of  his  employer, 
it  is  advisable  for  tht  latter  to  give  notice  of  the  de- 
termination of  the  authority  in  the  Gazette,  and  also 
to  all  his  correspondents  individually,  notice  in  the 
Gazette  not  being  in  general  sufficient  to  affect  a 
former  customer,  unless  he  has  had  express  notice 
thereof'^.  As  the  authority  of  an  agent  is  not  coupled 
with  an  interest,  he  cannot  delegate  it,  so  as  to  enable 
another  person  to  act  for  his  principal ' ;  if,  however, 

*  Ward  r.  EvanS,  Lord  Raym.  930. — 2  Salk.  442.  S.  C.—Boultoii 
r.  Hillcsdcn,  Comb.  450.— 12  Mod.  564.— Bayl.  226.— Payley,  124. 
126,7-  211.  accord. — Fcnn  v.  Harrison,  3  T.  R.  757. — Howard  v. 
fiaiiite,  2  Hen.  Rla.  6l8.  semb.  contra,  and  see  post,  42  &  44,  in  notes. 

*Femi  V.  Harrison,  4  T.  R.  177.— ^Payley,  124,  5. 

'  Beawes,  pi.  231. — Molloy,  B.  2.  c.  10.  s.  27.  page  107.— Pay  ley, 
123,  4.  136. — Bayl.  226. — Anonymous  id.  Harrison,  12  Mod.  346. — 
A  aenrant  bad  power  to  draw  bills  of  excbange  in  bis  master's  name, 
and  afterwards  is  turned  out  of  the  service.  Holt,  C.J.  If  he  draw 
a  bill  jn  so  little  time  aftar  that  the  world  cannot  take  notice  of  his 
being  out  of  service,  or  if  he  were  a  long  time  out  of  his  service,  but 
that  kept  so  secret  that  tbe  world  cannot  take  notice  of  it,  the  bill  in 
those  cases  shall  bind  the  master. 

Monk  V.  Clayton,   Molloy,   282.  cited   in   Nickson  v.  Broham, 
}OMod.  no.     A  servant  of  Sir  Robert  Clayton,  who  had  been  used 
to  receive  and  pay  money,  took  up  200  guineas  after  he  had  quitted 
tht  xrvice^  and  the  lender  recovered  against  Sir  R.  Clayton,  by  the 
direction  of  Keeling,  C.  J.  which  was  approved  by  the  whole  court 
•0  a  motion  for  a  new  trial. 
♦See  post,  47,  »>  cases  of  partners. 
•Combe's  case,  9  Co.  75.— 1  Rol.  Ab.  330. 
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By  act  of  agent,  an  oxpress  authority  be  giVtn  for  that  purpose  he  majr 

exercise  it*. 

When  a  person  has  authority,  as  agents  to  draw^ 
accept,  or  indorse  a  bill  for  his  principal,  he  should 
eidier  write  the  name  of  his  principal^  or  state  in 
writitig,  that  he  draws,  &c.  as  agent,  or  expressly 
qualify  the  act,  by  stipulating  in  writing  on  the  bill 
that  he  is  ndt  to  be  personally  liable ;  for  otherwise 
the  act  will  not  in  general  be  binding  on  the  prin* 
cipal  %  though  in  some  cases  an  informal  mode  of  exe* 
cuting  an  authority  will  not  vitiate  'v  And  if  a  persoit^ 
draw,  indorse,  or  accept,  in  his  own  name,  without  stat- 
ing that  he  acts  as  agent,  he  will  be  personally  liable^ 

'  Patiiser  v.  Ord,  Bunb.  l6& 

*  Wilks  V.  Back,  2  East.  142.-- Barlow  v.  Bishop,  1  East.  434.— 
3  Esp.  Rep.  266.  S.  C— White  v.  Cuyler,  6  T.  R.  176.— Combes 
case,  9  Co.  75. — Frontin  v.  Small,  2  Stra.  705. — Com.  Dig.  Attorney, 
C«  14. — Beawes,  pi.  83,  4,  5,  6,  7* 

^  Coles  v«  Davifiy  1  Campb.  485»  6.-*Mason  v.  Rumsey,  1  Caropb. 
384. 

♦Thomas r.  Bishop,  2  Stra.  955, — Rep.  Temp.  Hard w.  3.  S.  C» — I^e 
Fcvrc  p.  Lloyd,  5  Taunt.  749. — 1  Marsh.  318.  S.C. — Goupy  v.  Har- 
den, 2  Marsh.  454.  and  Holt,  C.  N.  P.  342.  S.  C. — Appleion  r.Binks, 
5  East  148.— De  Gaillon  v.  L'Aigle,  1  Bos.  &  Pul.  36s.— Macheath 
r.Haldiniand,  1  T.R.  181. — Poth. pi.  118. — ^Thomas f. Bit>bop, 2  Stra. 
955.  Ca.  Temp.  Hardw.  1.  S.  C.  The  plaintiff  was  indorsee  of  a  bill 
of  exchange,  drawn  from  Scotland  upon  the  defendant,  in  these  words,- 
**  At  thirty  days  sight  pay  to  J.  S.  or  order,  ^200,  value  received  o£ 
him,  and  place  the  same  to  account  of  the  York  Building's  Company, 
as  per  advice  from  Charles  Mildmay ;  to  Mr.  Humphrey  Bishop,  cashier 
of  the  York  Building's  Company,  at  their  house  in  Winchester  Street, 
London.  Accepted  per  H.  Bishop.''  The  bill  not  having  been  paid, 
an  action  was  brought  against  defendant  upon  his  acceptance;  at 
the  trial  he  proved  that  the  letter  of  advice  was  addressed  to  the 
Company ;  and  that  the  bill  having  been  brought  to  their  house, 
defendant  was  ordered  to  accept  it,  which  he  did  in  the  same  manner 
as  he  had  accepted  'other  bills.  Page,  J.  directed  the  jury  to  find  for 
the  plaintiff,  which  they  did  accordingly.  On  motion  for  a  new  trial, 
the  court  held  the  direction  right ;  '*  for  the  bill  on  the  face  of  it  im* 
ported  to  be  drawn  on  the  defendant,  and  it  was  accepted  by  him 
generally^  and  not  as  servant  to  the  Company,  to  whose  account  he 
had  no  right  to  charge  It  until  actual  payment  by  himself.  And 
this  being  an  action  by  an  indorsee,  it  would  be  of  dangerous  conse- 
quence to  trade  to  admit  evidence  arising  from  extrinsic  circum* 
stances,  as  the  letter  of  advice.  And  this  differed  widely  from  the 
case  of  a  bill  addressed  to  the  master  and  underwritten  by  the 
servant ;  where  undoubtedly  the  servant  would  not  be  liable,  but  his 
acceptance  would  be  considered  as  the  act  of  the  master.  A  bill  of 
exchange  is  a  contract  by  the  custom  of  merchants,  and  the  whole 
uf  that  contract  must  appear  in  writing.  In  this  case  there  was 
nothing  in  writing  to  bind  the  Company,  nor  could  any  action  be 
maintained  against  them  upon  the  bill ;  for  the  addition  of  cashier 
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unless  in  the  case  of  an  agent  contracting  on  the  be*  B;i^of«g«iic» 
half  of  government  *. 

With  respect  to  the  duty  and  liability  of  agents  in 
relation  to  bills  and  notes,  it  has  been  well  observed,  that 
an  agent  employed  in  negotiating  bills  of  exchange  is 
bound;  first,  to  endeavour  to  procure  acceptance;  se- 
condly, on  refusal  to  protest  for  non-acceptance;  thirdly, 
to  advise  the  remitter  of  the  receipt^  acceptance,  or  pro- 
testing; and  fourthly,  to  advise  any  third  person  that  is 
concerned ;  and  all  this  without  any  delay  *.    Losses  oc- 
casioned by  the  fraud  or  failure  of  third  persons  to 
whom  an  agent  has  given  credit  pursuant  to  th$  regular 
and  accustomed  practice  of  trade,  are  not  chargeable 
upon  him ».    And  therefore,  where  the  receiver  of  Lord' 
Plyoiouth^  estate  took  bills  in  the  country'  of  persons 
ivho  at  the  time  were  reputed  to  be  of  credit  and  sub- 
stance in  order  to  return  the  rents  in  London;  the  bills 
were  dishonoured  and  the  money  lost,  and  yet  the 
steward  was  held  to  be  excused^ ;  and  if  a  trustee  ap- 
points rents  to  be  paid  to  a  banker  at  that  time  in  credit^ 
and  the  banker  afterwards  breaks,  the  trustee  is  not  an« 
swcrable.     And  it  has  been  observed,  that  none  of 
these  cases  are  on  account  of  necessity,  but  because  th^ 

to  defendant's  name  was  only  to  denote  the  person  with  oettaiAtv;  tho 
direction  to  whose  accoont  to  plape  it  was  for  the  use  of  the  drawee 
only."    Judgment  for  the  plaintiff. 

Lc  Fcvre  t.  Lloyd,  5  Taunt.  749. — 1  Matsh.  31 8.  S.  C.  If  a  broker, 
^ho  being  employed  to  sell  goods,  procures  a  purchaser,  and  himself 
draws  a  bill  on  him  for  the  amount  payable  to  the  principal,  and  which 
is  accepted  by  the  purchaser,  but  dishonoured,  the  broki*r,  as  drawer, 
15  liable  to  be  sued  on  the  bill  by  such  payee ;  and  by  the  court, 
**The  broker,  by  giving  this  bill,  put  tin  end  to  all  doubt  as  to  the 
Itayer's  responsibility.  The  vendors,  upon  receiving  it,  in  consequence 
of  the  good  opinion  of  the  defendant,  dismiss  from  their  minds  all 
fare  about  the  solvency  of  the  purchaser." 

Goupy  V.  Harden,  2  Marsh.  454.— Holt,  C.  N.  P.  342.  S.  C.  Bills 
ire  drawn  by  a  house  in  London  on  a  house  in  Lisbon,  and  indorsed  to 
A.  in  London.  A.  indorses  them  without  any  qualification,  to  B.  at 
Paris. — Held  that  A.  was  bound  to  B.  by  this  indorsement,  and  coul<l 
Bot  offer  evidence  to  shew  that  he  was  acting  merely  as  B.'s  agent. 

'Macbeath  v.  Haldimand,  1  T.  R.  172.--Unwin  r.  Wolseley,  id. 
674.— Myrtle  v.  Beaver,  1  East.  135.— Rice  v.  Chute,  id.  579. 

*  Beawes,  431 .— Payley,  4  &  5.  3  i. 

'  Russell  V.  Hankey,  6  T.  R.  12.— Pay  Icy,  37,  8. 

« Kughl  V.  Lord  Plymouth,  3  Atk.  '4S0« 
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ByaetofagtBt.   persons  acted  in  the  usual  metliod  of  business*.     So 

in  an  action  for  money  had  and  received,  the  facts 
were,  that  the  plaintiff  had  engaged  the  dpfendant^ 
as  his  agent,  to  receive  money  due  to  him  from  his 
customers,  directing  him  to  remit  by  the  post,  a  bill 
for  these  and  other  sums  due  to  him*  A  bill  was  ac- 
cordingly remitted  to  him  by  the  post,  but  the  letter 
was  suppressed,  and  the  money  upon  the  bill  received 
at  the  banker's  by  some  unknown  person,  and  was 
not  recovered.  Lord  Kenyon  said,  **  had  no  direction 
been  given  about  the  mode  of  remittance,  still,  this 
being  done  in  the  usual  way  of  transacting  business  of 
this  nature,  I  should  have  held  the  defendant  clearly 
discharged,  from  the  money  received  as  agent.  It 
was  so  determined  in  Chancery  forty  years  ago*." 
However,  it  may  be  collected  from  a  case  recently 
decided  in  Chancery,  that  if  an  agent  place  his  prin- 
cipal's money  to  his  own  account  with  his  general 
banker,  without  any  mark  by  which  it  may  be  speci- 
iied  as  belonging  to  the  trust,  and  the  banker  fail,  the 
agent  will  not  be  excused,  because  he  cannot  so  deal 
with  his  principal's  money,  as  that  if  the  banker's 
solvency  continue>  he  may  be  in^a  condition  to  treat 
it  as  his  own,  and  if  insolvency  liappen,  he  may  es- 
cape by  considering  it  as  belonging  to  his  principal  ^ 
And  a  loss  occasioned  by  any  unauthorised  disposal  ot 
adventure  of  the  principal's  money,  and  not  prescribed 
by  the  usage  of  business,  though  intended  for  his  be- 
nefit, is  chargeable  to  the  agent*;  and  therefore  where 
A.  in  London,  consigned  goods  to  the  firm  of  B.  .and  C» 
at  Hamburg  for  sale  upon  a  del  credere  commission, 
and  B.  in  London  made  advances  to  A.  to  be  repaid 
out  of  the  proceeds,  and  B.  and  C.  with  the  proceeds 

purchase  bilb  for  A.  which  they  transmitted  to  B*  in 

—  _--■-        .   ■-      -  -     -  _» ■ — >_ -   —   ^  _      .- ^      ^ 

"  Ex  parte  Parsons,  Ambl.Slp.  and  see  1  Br.  Ch.  R,  452.— 3  Ves. 
jun.  56o. — 6  Ves.  jun.  226.  266.-^5  Ve$.  jun.  331.  ^39.  and  sec  \Var- 
wick  V.  Noakesy  Peake  Rep.  68.  * 

*  Peake,  Ni.  Pri.  Cas.  68.  Warwick  v.  Noakes^ 
^  1 1  Ves.  jun.  382.  Wren  r.  JCirton. 

♦  Payley,  3S» 
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London,  specially  indorsed  to  him,  and  these  bills,  Py»«^«f»««»V 
whilst  they  were  in  B/s  hands  were  dishonoured,  it  was 
held  that  B.  and  C.  must  bear  the  loss '.  On  the  other 
hand,  in  general,  whatever  profit  an  agent  may  derive 
from  dealing  with  bills,  the  property  of  his  principal, 
belong  to  his  principal,  and  therefore  where  the  mas- 
ter of  a  ship  in  a  foreign  port,  from  the  state  of 
the  exchange,  received  a  premium  for  a  bill  drawn 
upon  England  on  account  of  the  ship,  it  was  held, 
that  this  belonged  to  his  owner,  although  there  may 
have  been  a  usage  for  masters  of  ships  to  appropriate 
such  premiums  to  their  own  use*.  Where  a  person 
holds  bills,  as  agent  for  another,  and  a  third  person 
sues  him  for  the  same,  he  may,  by  resorting  to  a  Court 
of  Equity,  compel  the  two  claimants  to  litigate  the 
claim,  without  involving  him  in  the  expence  of  resist*- 
ing  two  suits;  and  a  bill  of  interpleader  has  been  sus- 
tained upon  bills  of  exchange,  received  by  the  plain* 
tiff  as  agent,  to  procure  payment  for  his  principal  in 
Scotland,  to  whom  they  had  been  remitted,  against  an 
order  for  goods,  pursued  in  an  action  of  trover  by 
such  principal,  and  also  by  attachment  in  Scotland  by 
a  creditor  of  the  principal. 

With  respect  to  a  person  becoming  partj'-to  a  bill,  By  act  of  partner. 
4y  the  act  of  his  partner,  it  is  observable,  that  although 
in  general  one  joint-tenant,  or  person  jointly  interested 
with  another,  in  real  or  personal  property,  is  not  ca- 
pable by  himself,  of  doing  any  act  which  may  tend  to 
prejudice  the  other*;  yet  by  the  custom  of  merclmnts, 
long  established  as  law,  if  one  partner  draw,  accept, 
or  indorse  a  bill  or  note,  in  the  name,  or  as  on  the  be- 
half  of  the  firm,  such  act  will  render  all  the  partners 
liable  to  a  bond  fide  holder,  although  the  other  partners 
were  ignorant  of  the  transaction,  and  were  even  iuten- 


'  Lucas  and  others  r.  Groning  and  othf^'rs,  1  Stark.  391. 

'Diplock  c.  niackburn,  3  Campb.  4S. — Thompson  r.  Ilavcloct, 
ICampb.  527.— Pa)  ley  on  Prin.  &  Agent,  41.— 1  Ves.  83.— -Chitty's 
Law  of  Apprentices,  67^  S,  9. 

^  Stevenson  r.  Anderson,  2  Vcs.  &  B.  407. 

*0«rv  Ward,  l  Lev.  234.— Tooker's  ca*e,  2  Co.  67.— -Lingan  t. 
^'JUiBridgm.  129.— Bac.  Ab.  Joiut-teoant,  H.  3. 
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Fjaet  of  partner,  tionally  defrauded  by  their  partner  \    By  entering  into 

the  partnership  each  party  reposes  confidence  in  the 
other^  and  constitutes  him  his  general  agent  as  to  all 
the  partnership  concerns,  and  it  would  be  a  great  im- 
pediment to  commerce,  if  in  the  ordinary  transactions 
of  their  trade  it  were  necessary  that  the  actual  consent 
of  each  partner  should  be  ol^tained,  or  that  it  should  be 
ascertained  that  the  transaction  was  really  for  the  be- 
nefit of  the  firm  ;  hence  the  act  of  one,  when  it  has 
the  appearance  of  being  on  behalf  of  the  firm,  is  con- 
sidered as  the  act  of  the  rest,  and  whenever  a  bill  is 
drawn,  accepted,  or  indorsed,  by  one  of  several  part- 
ners, as  on  behalf  of  the  firm,  during  the  existence  of 
the  partnership,  and  it  gets  into  the  hands  of  a  bond, 
fide  holder,  the  partners  are  liable  to  him,  though  in 
truth  one  partner  only  negotiated  the  bill  for  his  own 
peculiar  benefit  without  tlie  consent  of  his  co-partners*, 

'  See  the  older  cases,  Pinckncy  v.  Hall,  1  Salk.  1 26. — Lord  Raym. 
175,  S.  C. — Smith  v.  JanTs,  Lord  Raym.  1434. —  — -*-  v.  Layfielci, 
1  Salk.  292.— Anon.  Sty.  370.— Harrison  «.  Jackson,  7  T.  R.  207. 
Anon.  12  Mod.  345. — Lane  v.  Williams,  2  Vern.  277-  Id.  292.  S.  C. 
Bac.  Ab.  Merchant,  C— Vin.  Ab.  Partners,  A. — Watson,  195  ;  and 
the  more  recent  caseSf  Sheriff  v.  Wilkes,  1  East.  48. — Swan  o.  Steele, 

7  East.  210. — Ridley  v,  Taylor,  13  East.  175. — Ex  parte  Bonbonus, 

8  Ves.  jun.  542. — ^Ex  parte  Gardom,  15  Ves.  jun.  286*.  and  see  Bayl, 
55.  74,  5. — Selw.  N.  P.  289.  But  the  implied  authority  of  a  partnrr 
does  not  enable  him  to  execute  deeds  in  the  name  of  the  firm.  Ball  o. 
Dunstervillc,  4T.  R.  313.— Harrison  v.  Jackson,  7 T.  R.  207. — Holt. 
C.N, P.  143.  And  the  decisions  are  contradictory  upon  the  question^ 
whether  one  partner  can  give  a  guarantee  for  the  debt  of  a  third  per- 
son, so  as  to  bind  the  other  without  his  authority,  Ex  parte  Gardom, 
15  Ves.  jun.  286.  ace.  Duncan  i\  Lowndes  and  another,  3  Carapb.  478* 
contra.  An  executor  who  afier  the  death  of  one  of  several  partner, 
continues  to  receive  his  share  for  the  benefit  of  infants,  is  liable  on  a 
bill  issued  by  the  firm,  although  his  name  does  not  appear  in  the 
£rm,  WJahtman  v.  Townroe  and  another,  1  M.  &  S.  412. 

*Adndttid  in  Sheriff r.  Wilkes,  I  East.  -iS.— Decided  in  Swan  v.  Steele, 
7  East.  210.— 3  Smith's  Rep.  199.  S.  C— Ridley  v.  Taylor,  13  Eabt. 
175. — Baker  r.  Charlton,  Peake.  80. — Lane  v.  Williams,  2  Vern.  2/7. 
Ardenv.Sbarpe,  2  Eip.  Rep.  524. — Wells  v.  Masterman,  2  Esp.  Rep. 
731.— Jacaud  r.  French,  12  East.  322,3.;  and  see  Bay  1.  55.74,5. 
Ih  the  case  of  Swan  &  al.  v.  Steele,  7  East.  2 1 0.  the  facts  were  these : 
A.  B.  and  C.  traded  under  the  firm  of  A.  and  B.  in  the  cotton  business, 
C.  not  being  known  to  the  world  9,s  a  partner  ;  and  A.  and  B.  traded  as 
partners  alone,  under  the  same  firm  in  the  business  of  grocers;  in 
which  latter  business  they  became  indebted  to  D.  and  gave  him  their 
acceptance,  which  not  being  able  to  take  up  when  due,  they,  in  order 
to  pVovide  for  it,  indorsed  in  the  common  firm  of  A.  and  B.  a  bill 
exchange  to  D.  which  tbey  had  received  in  the  cottoi^  business,  ia 
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and  this  rule  prevails,  although  by  the  terms  of  the  Bytctofpartwr. 
partnership  deed,  the  partners  were  prohibited  from 

niiich  C.  was  interested  ;  but  such  indersement  was  unknown  to  C% 
of  whom  D.  the  indorsee  had  no  knowledge  at  the  time ;  and  it  was 
decided  that  such  indorsement  in  the  firm  common  to  both  partner- 
ships of  a  bill  received  by  A.  and  B.  in  the  cotton  business,  bound 
C.  their  secret  partner  in  that  business,  and  that  consequently  C* 
vas  liable  to  be  sued  by  D.  on  such  indorsement,  the  latter  not  know- 
ing of  the  misapplication  of  the  partnership  fund  at  the  time.  Lord 
KHcnborough,  C.  J.  said,  *^  It  would  be  a  strange  and  novel  doctrine 
to  bold  it  necessary  for  a  person  receiving  a  bill  of  exchange  indorsed 
by  ooe  of  several  partners,  to  apply  to  each  of  the  other  partners,  to 
know  whether  he  assented  to  such  indorsement,  or  otherwise  that  it 
thouid  be  void  ;  there  is  no  doubt,  that  in  the  absence  of  all  fraud  oit 
the  part  of  the  indorsee,  such  indorsement  would  bind  all  the  part- 
BCTs.  There  may  be  partnerships  where  none  of  the  existing  partners 
bafe  their  names  iu  the  firm  ;  third  persons  may  not  know  who  they 
arc  ;  and  yet  they  are  all  bound  by  the  acts  of  any  of  the  partners  iii 
the  name  or  firm  of  the  partnership. — ^The  distinction  is  well  settled^ 
that  if  a  creditor  of  one  of  the  partners  collude  with  him  to  take  pay- 
ment or  security  for  his  individual  debt  out  of  the  partnership  funds, 
knowing  at  the  time  that  it  is  without  the  consent  of  the  other  part- 
ner»  it  is  fraudulent  and  void  ;  but  if  it  be  taken  bona  iide  without 
such  knowledge  at  the  time,  no  subsequently  acquired  knowledge  of 
the  misconduct  of  the  partner  in  giving  such  security  can  disaffirm 
the  act;  if  the  interests  of  the  plaintiffs  in  the  bill  were  once  well 
ve^ited,  no  subsequent  knowledge  that  such  indorsement  was  made 
widiout  the  consent  of  one  of  the  partners,  will  divest  it ;  and  it 
«oulH  be  highly  inconvenient  that  it  should ;  because,  if  the  plaintiffs 
had  been  apprized  at  the  time  that  the  partner. who  indorsed  the  bill 
bad  00  authority  to  do  so,  they  might  have  obtained  some  other  secu- 
rity for  their  demand." 

lo  £x  parte  Bonbonus,  8  Ves.  jun.  542.  the  Lord  Chancellor 
Eltion  said,  *'  This  petition  is  presented  here  upon  a  principle  which 
it  is  very  difficult  to  maintain  ;  that  if  a  partner  for  his  own  accom- 
modation pledges  the  partnership,  as  the  money  conies  to  the  account 
of  the  single  partner  only,  the  partnership  is  not  bound.  I  cannot  ac- 
cede to  that ;  I  agree,  if  it  is  manifest  to  the  persons  advancing 
money  that  it  is  upon  the  separate  account,  and  so  that  it  is  against 
good  faith  that  he  should  pledge  the  partnership,  then  they  should 
shew,  that  he  had  authority  to  bind  the  partnership.  But  if  it  is  in 
the  ordinary  course  of  commercial  transactions,  as  upon  discount,  it 
would  be  monstrous  to  hold  that  a  man  borrowing  money  upon  a  bill 
of  exchange,  pledging  the  partnership  without  any  knowledge  in  the 
bankers  that  it  is  a  separate  transaction,  merely  because  that  money 
is  all  carried  into  the  books  of  the  individual,  therefore  the  partner- 
ship should  not  be  bound.  No  case  has  gone  that  length.  It  was 
doubted,  whether  Hope  v.  Oust  was  not  carried  too  far,  yet  that  does 
not  reach  this  transaction,  nor  Sheriffs.  Wilkes,  as  to  which  I  agree 
viih  Lord  Kcnyon,  that  as  partners,  whether  they  expressly  provide 
Against  it  iu  their  articles,  (as  they  generally  do,  though  unnecess^ 
rily,)  or  not,  do  not  act  with  good  faith,  when  pledging  the  partner- 
^ip  property  for  the  debt  of  the  individual,  so  it  is  a  fraud  in  the  pCF- 
soD  taking  that  pledge  for  his  separate  debt.  The  question  of  factt 
vhctber  this  was  fair  matter  of  discount,  or,  being  an  antecedent^ 
scpttate»  debt  of  Rogers,  the  discount  was  obtained  merely  for  the 
P^V^  of  pAjiog   that  debi|  by  the  applicatiaa  of  the  partaership 
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Bjj  art  of  pittftier.  Circulating  any  bills  or  notes,  if  the  holder  were  fgnorant 

of  tlmt  circumstance  at  the  time  he  received  the  same  ; 
though  on  proof  of  such  restrictive  clause,  and  that 
the  bill  was  issued  by  one  partner  without  the  concur-? 
rence,  and  in  fraud  of  the  others,  the  holder  must 
prove  that  he  gave  value  for  it  *;  and  though  at  law  the 
executor  of  a  deceased  partner  cannot  be  sued,  yet  in 
equity  the  amount  of  a  bill  or  note  issued  in  tlie  nanae 
of  the  firm,  though  in  fraud  of  the  deceased  partner, 
will  be  recoverable  from  such  executor  by  a  bonA  fide 
holder*.    But  with  respect  to  a  person  who,  at  the  time 
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fBiHis,  which   question  is  brought   forward  hy  the  affidatits,  tkeugH 
not  by  the  petition,  must  lead  to   farther  examination.     If  the  part- 
ners are  privy,  and   silent,  permitting  him  to  go  on  dealing  in  this 
way,  without  giving  notice,  the  question  will  be,  whether  subsequent 
approbation  is  not  fot  this^urpose  equivalent  to  previous  consent. 
In  Fordycc's  case,  Lord  Thurlow  and  the  judges  had  a  great  deal  of 
conversation  upon  the  law }  and  they  doubted  upon  the  danger  of 
placing  every  man  with  whom  the  paper  of  a  partnership  is  pledged, 
at  the  mercy  of  one  of  the  partnersy  with  inference  to  the*  account  he 
may  afterwards  give  of  the  transaction.     There  is  no  doubt,  now  the 
law  has  taken  this  course,  that  if  under  the  circumstances  tke  party 
taking  the  paper  can   be  considered  a»  being  advertized  in  the  nature 
of  the  transaction,  that  it  was  not  intended  to  be  a  partnership  pro- 
ceeding, as  if  it  was  for  an  antecedent  debt,  prim4  facie,  it  will  not 
brnd  them ;  but  it  will,  if  you  can  shew  previous  authority,  or  sub- 
sequent approbation  ;  a  strong  case  of  subsequent  approbation  raising 
an  inference  of  previous  positive  authority.     In  many  cases  of  part- 
nership, and  different  private  concerns,  it  is  frequenlly  necessary  for 
the  salvation  of  the  partnersbipthat  the  private  demand  of  one  partaer 
sbosld  be  satisfied  at  the  moment  >  for  the  ruin  of  one  partner  would 
spread  to  the  others ;  who  would  rather  let  him  liberate  himself  by 
d<*aling  with  the  firm.    The  nature  of  the  subseqaent  transactions 
therefore  must  be  looked  to,  as  well  as  tbat  at  the  time." 

'  Grant  v,  Hawkes  and  another,  K.  B.  Guildhall,  4  June,  18 17-  Ac- 
tion against  the  several  defendants  as  partners  in  the  Butterly  Company, 
and  as  acceptors  of  a  bill  at  the  suit  of  the  plaintiff  as  indorsee,  the 
defendants  having  proved  that  by  the  articles  of  the  company,  the 
members  were  prohibited  from  circulating  any  bills  or  notes.  Lord 
Ellenborough  said,  ^  an  indorsee  may  recover  on  a  bill  against  part- 
»eri»  in  a  concern,  though  the  drawing  or  accepting  were  contrary  to 
agreement  between  them,  and  by  one  of  the  partners  in  fraud  of  the 
lesl  ;  but  then  the  indorsee  must  shew  that  he  gave  value.'*  Scarlett 
and  Reader  for  plaintiff.  Topping,  Jervis,  Marryatt,  Gurney,  Gazelee, 
Peake,  &c.  for  defendants.  Bellamy,  attorney  for  plaintiff.  Anstice, 
lor  one  of  defendants. 

*  Lane  ».  Williams  and  others,  2  Vern.  277. 292.  Newbcry  and 
Wilifiimv,  the  defendant*;*  late  husband,  were  partners,  Newberry  is- 
sued the  note  in  the  name  of  the  firm  in  their  shop,  and  iTceived  the 
money  from  the  plaintiff,  but  which  money  was  not  brought  into  the 
trader  Williams  died,  and  afterwards  Newberry  the  plaintiflf  first 
iiled  a  bill  against  the  executors  of  NL'wberry',  but  there  being'  a  de- 
ficiency of  asbcts  he  filed  ibe  present  bill  to  have  satisfaction  out  of 
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he  received  the  iustniment  from  the  partner,  kne\^,  By*i»t«fpMtiw. 
or  had  reason  to  suspect,  that  he  negotiated  it  for  his 
individual  benefit,  and  without  their  concurrence,  he 
cannot  avail  himself  of  the  security  as  binding  on  the 
firm  ■•     It  has  been  considered,  that  a  bill  being  given 

the  estate  of  Williams ;  and  per  cur.  The  money  being  paid  at  the 
shop,  the  note  of  one  partner  binds  both  ;  and  though  at  law  the  note 
Hands  good  only  against  the  executor  of  the  surviving  partner  who 
was  Newberry,  who  received  the  money,  and  signed  the  note,  yet 
proper  in  equity  to  follow  the  estate  of  Williams  for  satisfaction  ;  and 
decreed  it  accordingly. 

■  Sheriff  r,  Wilkes,  1  East.  48.— Arden  v.  Sharp,  2  Esp.  Rep.  524. 
WeUs  9.  Masterman,  2  Esp.  Rep.  731.  admitted  by  Lord  Ellenborougb, 
in  Swan  V.  Steele,  7  Bast.  213. — Ex  parte  Bonbonus,  8  Ves.  542. 
544.— Ridley  V.Taylor,  13  East.  175.— Henderson  v.  Wild,  2  Campb. 
fi6l.— Hope  t.  Cust,  I  East.  53.— Watson,  197— Sheriff  i;.  Wilkes, 
1  East.  48.  lu  October  1795,  Bishop  and  Wilkes,  who  were  then 
partners,  became  indebted  to  the  plaintiffs  for  goods  sold  and  deli- 
Tered,  Robson  became  a  partner  with  Bishop  and  Wilkes  in  April 
179^,  and  continued  so  till  the  8th  of  November  following,  when  the 
partnership  was  dissolved.  On  the  5th  November,  1796,  the  plain- 
tiffs drew  on  the  partnership  for  the  amount  of  their  demand  against 
Bishop  and  Wtlkes,  and  Bishop  accepted  the  bill  in  the  partnership 
firm.  The  plaintiff  now  sued  the  three  partners  on  this  hcccptance. 
Bishop  and  Robson  were  out-iawed,  and  Wilkes  pleaded  the  general 
i«soe.  A  verdict  vas  found  for  the  plaintifik,  subject  to  the  opinion 
of  the  court.  Lord  Kenyon  said,  he  did  not  know  how  the  case 
came  to  be  reserved,  as  he  had  repeatedly  decided  the  same  question 
at  the  sittings,  the  propriety  of  which  decisions  had  not  been  can- 
vassed. He  said,  the  consideration  of  the  bill  was  goods  sold  to  Bishop 
and  Wilkes  only,  when  Robson  was  not  a  partner.  Then  the  plain- 
tiSs  knowing  this  draw  the  bill  on  the  three  partners,  and  knowingly 
take  an  acceptance  from  one  of  them  to  bind  the  other  two,  one  of 
lihom,  Robson,  had  no  concern  with  the  matter,  and  was  no  debtor  of 
theirs,  no  assent  or  knowledge  on  his  part  being  found ;  the  trans- 
action is  fraudulent  on  the  fAce  of  it  The  other  judges  concurred, 
Postea  to  defendant. 

Arden  v.  Sharp  and  Gilson,  2  Esp.  Rep.  523.  Plaintiff  indorsee 
of  a  bill  of  exchange  against  defendants  as  indorsers ;  the  plain* 
tiff  proved  that  defendant  Gilson  came  to  him  on  the  1st  March, 
and  brought  the  bill  in  question,  and  requested  him  to  get  it 
discounted  for  him,  but  wished  the  business  to  be  kept  secret 
from  his  partner  Mr.  Sharp,  to  which  plaintiff  assented  and  to.»k 
the  bill;  the  indorsement  of  Sharp  and  Gilson  was  proved  to  be  the 
hind^^Hting  of  Gilson.  Lord  Kenyon.  ^*  The  party  in  this  case  who 
brings  tbc  action,  was  himself  the  person  who  took  the  bill  with  the 
indorsement  by  the  one  partner  only,  and  was  informed  that  the 
traasaction  was  to  be  concealed  from  the  other,  he  cannot  sue  the 
partnenhip ;  the  transaction  indicates  that  the  money  was  for  that 
parttieKt  own  tiie,  and  not  raised  on  the  partnership  account,  thcre« 
fore  shall  not  be  allowed  to  resort  to  the  security  of  the  |>artuer^hip« 
to  vboD  ill  ibe  original  transaction  he  neither  looked  nor  trusted." 
Raiiitiir  nonsuited. 

Hooe  r.  Cttst,  B.  R.  M.  1774»  cited  by  Lawrence,  J.  in  I  East.  53*. 
tjti  me  BOtt,  4^9  ^^  ^^^^^'  Fordyce  traded  on  his  separate  account 
owdO  MB  i^  pitrtiiefsbtp  with  otlicrs,  and  beii>g  indebted  to  Hope  oh 
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By  act  of  partner,  for  an  antecedent  debt  due  from  one  of  the  partners^ 

raises  a  presumption  that  the  creditor  knew  that  the 
bill  was  given  without  the  concurrence  of  the  other 
partners ',  and  that  the  taking  the  instmment  from 
one  of  the  paitners  in  his  own  hand- writing,  without 
consulting  the  others,  raises  a  presumption  that  there 
is  not  any  concurrence  of  the  firm*.    But  as  a  partner 
may  in  his  individual  capacity  have  a  claim  upon  the 
firm,  in  respect  of  which  he  might  drav/,  accept,  or 
indorse  a  bill  in  its  name,  it  seems  to  be  now  established 
that  the  mere  circumstance  of  the  party  to  whom  he 
delivers  it,  knowing  that  he  was  using  it  for  his  private 
benefit,  does  not  afford  sufficient  evidence  of  collusion 
to  invalidate  the  transaction '.    A  strong  case  of  sub- 


his  separate  account,  gave  him  a  general  guarantee  in  the  partnership 
name  for  his  own  debt.  Lord  Mansfield  left  it  to  the  jury>  whether  the 
taking  of  a  guarantee  were,  in  respect  to  the  partners,  a  fair  transac* 
tion,  or  covinous;  with  sufficient  notice  to  the  plaintiff,  of  the  injus- 
tice and  breach  of  trust  Fordycc  was  guilty  of  in  giving  it.  The 
jury  found  for  the  defendant.— In  £x  parte  Bonbonus,  8  Ves.  544. 
the  Lord  Chancellor,  after  mentioning  the  above  case,  said,  that  if 
under  the  circumstances  the  party  taking  the  paper  can  be  considered 
as  being  advertized  of  the  nature  of  the  transaction,  that  it  was  not 
intended  to  be  a  partnership  proceeding,  as  if  it  was  for  an  antecedent 
debt  prim4  facie  it  will  not  bind  them,  but  it  will  if  you  can  shew  pre- 
vious authority  or  subsequent  approbation,  a  strong  case  of  subse- 
quent approbation  raising  an  inference  of  previous  positive  authority. 
'  Ex  parte  Bonbonus,  8  Ves.  544. — Hope  v.  Cust,  cited  in  I  East, 
i3.  S.  C— 1  Mont.  622. 

^  Hope  V.  Cust,  1  £ast.  53.  ante,  43,  in  notes. 
^£x  parte  Bonbonus,  8  Ves.  jun.  542.  544. — ^Henderson  r.  Wild, 
2  Campb.  56 1,  2. — Ridley  d,  Taylor,  13  East.  1/5.  In  the  last  case 
it  was  held,  that  if  one  partner  draw  or  indorse  a  bill  in  the  partner* 
ship  firm,  it  will  prima  facie  bind  the  Jirm,  although  passed  by  the 
one  partner  to  a  separate  creditor,  in  discharge  of  his  own  debt;  un- 
less there  be  evidence  of  covin  between  such  separate  debtor  and  cre- 
ditor, or  at  least  of  the  t9ant  of  authority^  either  express  or  to  be  im- 
plied, in  the  debtor  partner,  to  give  the  joint  security  of  the  firm 
lor  his  separate  debt.  But  it  was  held  that  no  sufficient  circumstance 
appeared  in  that  case,  to  raise  any  presumption  adverse  to  the  se* 
parate  creditor,  for  taking  such  joint  security,  in  a  case  where  the 
bill  appeared  to  have  been  drawn  in  the  name  of  the  firm,  to  their 
own  ord«r,  eighteen  days  before  the  delivery  of  it  to  the  separate  ere* 
ditor,  and  to  have  been  accepted  and  indorsed  before  such  delivery, 
and  to  have  been  drawn  for  a  larger  amount  than  the  particular  debt ; 
and  where,  tliough  the  indorsement  was  in  fact  made  by  the  hand  of 
the  debtor  partner,  yet  it  did  not  appear  that  that  fact  was  known  to 
the  separate  creditor  at  the  time  ;  and  this  too  in  a  cfise  where  direct 
evidence  might  have  been  given  of  covin,  or  want  of  authority,  if  it 
existed.  For  the  action  being  brought  by  the  separate  creditor  against 
the  acceptor,  either  of  the  partners  might  have  been  called  as  a  wit« 
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sequent  approbation  by  all  the  partnersj  raises  an  in-  Byactofpana«r. 
ference  of  theit  previous  authority  having  been  given 
to  the  particular  partner  to  sign  the  partnership  name 
to  a  billy  or  to  negotiate  it,  and  will  subject  the  part- 
ners to  liability  in  a  transaction,  where  they  would  not 
have  been  chargeable  without  such  subsequent  as- 
sent*. 

Even  in  transactions  in  which  all  the  partners  arc 
interested,  the  authority  of  one  partner  to  bind  the 
other,  by  signing  bills  of  exchange,  or  promissory 
notes,  in  their  joint  names,  is  only  implied,  and  may 
be  rebutted  by  express  previous  notice  to  the  party 
taking  the  security  from  one  of  them,  that  the  other 
would  not  be  liable  for  it  \  And  though  where  A.  was 

Dess  by  the  defendant,  to  disprove  the  authority  of  the  debtor  part- 
ner, to  give  the  joint  security ;  for  though  if  the  separate  creditor 
recovered  against  the  acceptor,  he  would  have  his  remedy  over  against 
the  £rm ;  yet  the  innocent  partner  would  have  his  remedy  over  against 
the  other;  and  the  bankruptcy  of  the  debtor  partner  in  the  mean  time 
does  not  vary  the  question  of  competency.  And  Lord  Ellenborough, 
C.  J.  saidy  **  Prima  facie  one  partner  is  liound  by  the  indorsement  of 
another  in  the  partnership  firm  ;  but  that  presumption  may  be  cut 
down,  by  shewing  collusion :  but  the  difficulty  of  the  case  is,  that 
we  have  not  the  facts  sufficiently  before  us  to  shew  that  collusion. 
If  this  were  distinctly  the  case  of  a  pledging  by  one  partner  of  a  part- 
nership security,  for  his  own  separate  debt,  without  the  authority  of 
the  other  partner ;  or  if  there  existed  in  this  case  evident  covin  be* 
tveen  one  partner,  and  the  holder  of  the  partnership  security,  upon 
which  the  action  is  brought,  in  order  to  charge  the  other  partner 
without  his  knowledge  or  consent,  cither  express  or  implied,  for  the 
private  advantage  of  the  parties  to  such  covinous  agreement,  wo 
should  have  no  hesitation  to  pronounce  a  bill,  drawn  and  indorsed 
under  such  circumstances,  void  in  the  hands  of  the  covinous  holders, 
upon  the  principle  laid  down  in  the  case  of  Sheriff  and  another  v. 
Wilkes  and  others,  1  East.  48.;  but  upon  the  facts  stated,  sucKdocs 
not  distinctly  appear  to  us  to  be  the  case. ;  nor  docs  it  appear  that 
there  was  any  such  crassa  negligentia  on  the  pari  of  the  plaintiffs,  in 
not  inquiring  whether  Ewbunk,  the  one  partner  with  whom  they 
dealt,  was  authorized  to  dispose  of  this  security  (which  had  originMly 
been  partnership  property)  as  his  own,  as  to  render  this  transaction  on 
that  account  fraudulent,  and  therefore  void." 

'  See  the  cases,  1  Mont  622. — Watson,  202.  ante,  42  6c  44,  in  notes. 

^  Lord  Galway  v.  Matthew  and   another,  10  East.  26*4.-^  v. 

Uyfield,  1  Salk.  291.— Minnit  v.  Whitney,  l6Vin.  Abr.  244,— 
Bayl.  57. 225. — Lord  Galway  r.  Matthew  and  Smithson,  10  East.  264. 
The  defendants  and  Whitehouse  (since  deceased)  were  in  partner* 
sbip  as  brewers.  Matthew  applied  to  the  plaintiff  to  lend  his  accept- 
iDoe  for  £2O0f  to  enable  him  to  pay  excise  duties  due  from  the 
bose,  aod  promised  in  return  to  give  the  note  of  the  firm,  payable 
A)Qrdajrs  beiore  the  acceptance.  The  plaintiff  gave  his  acceptance, 
vuiMattbew  Jrew  the  note,  and  signed  it  for  himself  and  partners. 
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ByactofiHtfteer.  partner  in  a  firm  trading  under  a  particular  name  in 

one  branch  of  business,  and  some  of  the  partners  in 
that  firm  canied  on  another  line  of  business  in  the  same 
name,  and  issued  a  bill  in  the  name  of  the  firm,  merely 
on  account  of  transactions  concerning  the  latter  busi- 
ness, in  which  A.  liad  no  concern,  yet  it  was  held  that 
he  was  liable  to  a  bond  fide  holder ',  yet  where  persons 
are  partners  only  in  a  particular  and  single  trans- 
action, and  not  general  partners,  they  are  not  liable 
even  to  a  bond  Qde  holder,  on  a  bill  issued  by  one  of 
them  in  relation  to  a  different  concern  \ 

An  act  of  bankruptcy  committed  by  one  of  several 
partners,  however  secret,  ipso  fad o  determines  his 
power  to  make  use  of  the  name  of  the  firm,  and  no 
person  can  derive  any  benefit  or  right  of  action  against 
the  firm,  upon  any  bill  or  note  negotiated  by  the  party, 
after  such  his  act  of  bankruptcy  \    And  after  the  dis^ 

He  then  got  the  acceptance  discounted,  and  applied  ;£180  in  payment 
of  partnership  debts,  reserving  enough  to  himself.  The  plaintiff,  after 
Whitehoiisc's  death,  was  obliged  to  take  up  his  acceptance,  and  now 
sued  the  defendants  on  the  note.  Matthew  suffered  judgment  by  de- 
fault, but  Smithson  proved  that  the  plaintiff,  before  he  took  the  note^ 
had  received  notice  of  an  advertisement  by  him,  warning  persons  not 
to  trust  Matthew  on  his  account,  and  that  he  would  be  no  longer  lia^ 
ble  for  drafts  drawn  by  the  other  partners  on  the  partnership  account. 
And  Lord  Ellenborough  held,  that  the  plaintiff  having  taken  the 
note  after  such  warning  could  not  recover,  and  therefore  nonsuited 
hira,  and  on  motion  to  set  the  aside  nonsuit,^  the  court  refused  the 
rule. 

'Swan  V.  Steele  and  another,  7  East.  210. — Baker  f.  Charlton, 
Pcake,  80. — ante,  402,  note  2. 

*  Williams  v,  Thomas,  Hunter,  and  Latham,  6  Esp.  Rep.  18.— 
Messrs.  Leake  and  List  drew  a  bill  for  £1500  in  favour  of  plain* 
tiff,  for  goods  furnished  the  ship  Cecelia,  in  which  the  defendants 
were  charged  as  acceptors.  Defendants  proved  that  the  accept- 
ance was  made  by  the  defendant  Latham  on  his  own  account*  1  he 
defendants  were  partners  in  the  ship  Cecelia,  of  which  defendant 
Thomas  was  Captain,  and  had  guaranteed  Leake  and  List  to  secure 
to  them  the  money  for  the  outfit.  Per  Lord  Ellenborough,  Leake 
end  List  could  give  no  better  title  to  the  holder  then  they  had  them- 
lelves;  thoy  could  not  draw  for  a  general  account,  but  for  the  ac- 
count of  the  ship  only  ;  they  could  not  bind  Thomas  by  drawing  a  bill 
upon  him,  and  the  other  defendants,  for  an  account  unconnected  vtiih 
the  ship.     Plaintiff  nonsuited. 

^Thomason  and  others  t?.  Frere  and  others,  10  East.  418.  Thoma- 
ton,  Underbill,  and  Guest,  were  partners  in  trade  at  Birmingham, 
and  being  indebted  to  the  defendants  to  the  amount  of  J^ISOO^ 
and  creditors  upon  Gamble  and  Co.  for  ;£l450,  Underbill  and 
Guest,  on  the  11th  of  Octobefi  .1807i  without  the  knowledge  of 
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^fution  of  a  partnership  by  agreement jAwXy  notified 
ia  tfac  Gazette,  one  of  the  pci^sons  who  composed  the 
firm  cannot   put  the  partnership  name  on  any  negoti* 
able  security,  even  thougii  it  existed  prior  to  the  dis- 
solution, or  were  for  the  purpose  of  liquidating  tlie 
partnership  debts,  notwithstanding  such  partner  may 
have  had  authority  to  settle  the  partnership  affairs ^« 
And  after  notice  of  the  dissolution  of  a  partnership 
published  in  tiie  Gazette,  and  sent  round  to  the  cus* 
tcmoers  of  the  firm,  if  one  of  the  partners,  who  cairies 
oa  the  business  under  the  old  firm,  draws,  accepts^  or 
indorses  bills  in  the  name  of  that  firm,  the  other  part- 
ners need  not  apply  for  an  injuncticm  against  his  doin^g 
30,  for  they  are  not  liable  upon  such  bills,  given  t4)  a 
person  ignorant  of  the  dissolution  of  the  partnership  ^. 
And  though  it  has  been  held  that  notice  in  tiie  Gazette 
is  not  suffieient  against  persons  who  were  customers  of 
the  film,  during  the  existence  oi  the  partnership,  and 
diat  a  particular  notice  sliould  be  given  to  each ;  it  ap« 
pears  to  be  clearly  established,  that  notice  in  tlie  Ga- 
zette is  at  all  events  sufficient  against  all  persons  who 


Tbomason,   who  was   rhen    abroad,   indorsed  to   the  defeodafitB  a 

bin  drawn  by  Thomason,  Uoderhill,  and  Guest,  upon  and  accept ci 

by  tbe  agents   of  Gamble   and  Co.  (ov   this  £1450.  Underhill  jsani. 

Guest  had,  oa  ilie   T\kk  October,    I807>  comniUed  a^cis  of  i>aikk« 

ruptcy,    upon    which    separate    comntissioos   issued  on    the   19t^« 

Tfcc  biU  for  ^1450  became  dae  on  ih«  6ch  December,  and  was  tbeii 

paid.     And  to   recover  this   money,  tbe  preseot  actioa  was  brought 

by  ThomasoD  and  the  assignees  of  Underhill  and  Guest.    The  bouse 

ofThomason,  UnderfaiH,  and  Guest,  was  «ciU  indebted  to  tUe  id«- 

feodams  beyond  the  amount  of  tbe  sum  now  sought  to  be  recovered^ 

Tbe  plaialitfs  were  nonsuited  by  Grose,  J.      But  on  a   rule  nisi  for 

a  new  trrnl,  tbe  court  (Lord  £iIenboroagb  absente)  held,  that  tbe 

iadorseraent  having    been  made  after  an  act  of  bankruptcy,  chougik 

before  the  issuing  of  the  commission,  and  though  for  the  purpose  of 

payiag  a  partnership  debt*  was  invalid,  and  they  inclined  to  tlaink 

that  tfai<i  action  being  brought  to  recover  the  money  received  on  tbe 

bill,  vbicb  had  been  thus  wrongfully  indorsed*  the  defendants  had  no 

ligbt  to  aet  off  their  demand  upon   the  firm  against  this  claim  b/ 

IViNBasoa 'And  tbe  asaignees.  Rule  absolute.    And  see  Ramsbottorav. 

Lewis,  1  Campb.  979- 

'KfljpBwr  V  Pinlysoa,  1  Hen.  Bla.  155.— Abel  v.  SaUon,  5  Esp. 
Bep.-lM.«^Wat4on,  209.— Henderson  and  another  v.  Wild,  2.Campb« 
i^i^^HTri^btsoD  and  another  v.  Pttllan  and  another,  I  Stark.  375. 

^liMMMM  9.  Colet,  2  Campb.  617.  and  Wrightson  and  another 
t  Palha  Mud  another,  l  Stark.  375. 
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By  Mt  of  partner,  havc  not  previously  had  transactions  with,  the  firm  V 

And  where  after  the  actual  dissolution  of  a  partnership 
duly  notified  in  the  Gazette,  one  of  the  parties  accepted 
a  bill  in  the  name  of  the  partnership  firm,  drawn  after 
the  dissolution,  but  dated  before  it,  it  was  held  that 
an  indorsee  who  took  the  bill  without  notice  of  the 
dissolution,  could  not  inforce  the  bill  against  the  other 
members  of  the  firm,  and  a  distinction  was  taken  by 
the  court  between  such  case,  and  the  case  of  goods 
supplied  after  the  dissolution  of  the  partnership,  but 
without  notice,  by  a  person  who  had  been  in  the  habit 
of  supplying  goods  to  the  firm*.  And  an  alteration  in 
the  printed  checks  is  sufficient  notice  of  a  change  in 
the  firm  of  a  banking-house  to  customers  who  have 
used  the  new  checks  ^  And  a  dormant  partner  whose 
name  has  never  been  announced,  may  withdraw  from 
the  concern  withoutmaking  the  dissolution  of  partner- 
ship publicly  known  \  However,  an  admission  made 
by  one  partner,  after  the  dissolution;  relative  to  a  pre- 
vious partnership  transaction,  will  affect  the  firm  ^ 

The  death  of  a  party  is  in  general  a  revocation  of  all 
express  and  implied  authorities  given  by  him,  but  where 
A.  being  member  of  a  partnership  consisting  of  several 
individuals  drew  a  bill  of  exchange  in  blank  in  the 
partnership  finn,  payable  to  their  order,  and  having 
likewise  indorsed  it  in  the  partnership  firm,  delivered  it 
to  a  clerk  to  be  filled  up  for  the  use  of  the  partnership, 
as  the  exigencies  of  business  might  require,  according 
to  a  course  of  dealing  in  other  instances ;  and  after  A.'s 
death,  and  the  surviving  partners  had  assumed  a  new 
firm,  the  clerk  filled  up  the  bill,  inserting  a  date  prior 

'  Gorham  v.  Thompson,  Peake.  42<-^Grabam  v,  Hope,  id.  154. — 
Fox  V.  Hanbury,  Cowp.  449* — Godfrey  v«  Macauley,  X  Esp.  Rep. 
371. — ^Pciike.  Kep.  155. — 1  Siderf^  127-— L<«son  v.  Holland  others^ 
1  Stark.  1 S6. — Jenkins  and  another  v,  Dlizard  and  another,  1  Stark. 
418. — 1  Mont,  on  Partn.  105,  6, 

*  Wrightson  and  another  v.  Pullan  and  another,  1  Stark*  375. 

^  fiarfooc  and  another  v,  Goodall  and  another,  3  Campb.  147* 

^  Evans  v.  Druminond,  4  Esp*  89. 

'  Wood  V.  Braddick^  1  Taunt.  104.— Halliday  v.  Ward,  3  Campb. 
52- 
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to  A.'s  death,  and  sent  it  into  circulation;  it  was  lield  Byactofj^rtoti;. 
that  the  surviving  partners  were  liable  as  drawers  of 
Ac  bill  to  a  bona  fide  indorsee  for  value,  although  no 
part  of  the  value  came  to  their  hands  '• 

Wherever  the  law  is  silent,  as  to  the  extent  of  the 
above  custom,  it  should  seem  that  evidence  of  thg 
usage  of  merchants  is  admissible,  but  not  otherwise  *  i 
and  therefore  where  two  persons,  who  were  not  ge- 
neral partners,  drew  a  bill  on  A.  B.  payable  to  their 
order,  and  separately  signed  it|  not  in  the  name  of  any 
supposed  firm,  and  only  one  of  them  indorsed  it  with 
his  own  name,  in  an  action  at  the  suit  of  an  indorsee 
against  A.  B.  the  acceptor,  Lord  Mansfield,  on  a  new 
trial,  admitted  evidence  to  prove,  that  by  the  universal 
usage,  and  understanding  of  all  the  merchants  aHftd 
bankers  iu  London,  the  indorsement  was  bad,  because 
not  signed  by  both  the  payees ;  and  accordingly  the 
defendant  had  a  verdict;  notwithstanding  it  was  in- 
sisted, that  the  validity  of  the  indorsement  was  a  ques- 
tion of  law,  and  although  the  court  of  King's  Bench^ 
pn  the  motion  for  the  new  trial,  had  previously  de- 
clared their  opinion  in  the  same  cause,  that  when  a 
bill  goes  out  into  the  world,  the  persons  to  whom  it  is 
negotiated,  are  to  collect  the  state  and  relation  of  th^ 
parties  from  the  bill  itself;  and  that  if  they  appear  on 
the  bill  as  partners,  it  would  be  of  less  public  detri- 
ment to  subject  them  to  the  inconvenience  of  being 
treated  as  such,  than  to  permit  them  to  deny  that  they^ 
are  so;  and  that  persons,  by  making  a  bill  payable  to 
their  order,  render  themselves  partners  as  to  that  trans^ 
action '. 

'  tfber  and  another  r.  William  Daunccy  and  another,  4  Campb, 
97.  Lord  Ellenborough  said,  that  this  case  came  within  the  princt* 
pi^of  RosseU  V.  Langstaff,  Dough  613.  that  the  power  must  be  con- 
iiilerrd  to  emanate  from  the  partnership  not  from  the  indivklual  part- 
i*T;  and  that  therdbre  after  his  death,  the  bill  might  still  be  iilicd 
^p  so  as  to  bind  the  survivors. 

'Wfer.  East  India  Company,  2  Burr.  IQ\6.  12*21.— 1  Bla.  Rep. 
2!*5.  S.C.  Sec  I'hillipt  on  JLvid.  2d  edit.  434,  5,  6.-Holt,  C.  N .  P. 
^»  9.  in  notes. 

^Urwick  T.  Vickery,  Dougl.  653.  S€d  quare^ 
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By  act  of  partner.      If  a  factor  of  an  incorporate  company,  draw  a  bill 

on  such  company,  and  one  member  accept  it,  the 
acceptance  will  not  bind  the  company,  because  it  is 
a  private  act  of  the  party,  and  not  a  public  att  of  the 
company.  And  on  the  same  principle,  if  several  per- 
sons, each  in  his  individual  capacity,  employ  one 
factor,  and  he  draw  a  bill  on  all  of  them,  and  one 
accept  it,  the  acceptance  will  not  bind  the  rest '. 

Sometimes  an  express  authority  is  given  hf  several 
partners  to  one,  to  act  for  all  of  them,  in  which  case 
the  person  authorized  acts  as  agent  as  well  as  partner, 
and  his  power  and  authority  being  express,  he  must 
be  guided  by  it.  An  express  authority  given  to  one 
partner,  after  the  dissolution  of  the  partnership,  to 
receive  all  debts  owing  to,  and  to  pay  those  due  from 
the  partnership,  on  its  dissolution,  does  not  authorize 
him  to  indorse  a  bill  of  exchange  in  the  name  of  the 
partnerships  though  drawn  by  him  in  that  name^  and 
accepted  by  a  debtor  of  the  partnership  after  the  di»- 
sohition* . 

From  this  liability  of  partners  to  answer  for  the 
Acts  of  each  other,  it  is  necessary,  that  after  the  dis- 
solution of  their  connection,  they  should,  in  order  to 
avoid  the  consequences  of  any  one  of  the  partners 
making,  indorsing,  or  accepting  a  bill  in  their  names, 
give  notice  in  the  Gazette,  of  the  dissolution  of  part- 
nership ;  and  even  this  notice,  as  has  been  before  ob- 
served, is  not  sufficient  against  persons  who  were 
customers  during  the  partnership,  unless  they  have 
actual  notice  of  the  dissolution;  and  the  partners 
should  therefore  give  notice  of  the  dissolution  to  their 
individual  correspondents  ^     Where  one  of  several 

'  Bul.  N.  P.  270.— Mar.  2d  ed.  16.— Beawes,  pi.  228.— Molloy, 
b.  2.  c.  10.  s.  JS. 

*  Kiigour  r.  Fij^lyson,  1  Hen.  Bla.  ]55.-*Abel  o.  SuUon,  3  £sp. 
Rep.  108. 

•  Gorham  «.  Thompson,  Peakc,  C.  N.  P.  42. — Graham  ».  Hope, 
id.  150. — Fox  i^.  Hanbury,  Cowp.449< — Godfrey  r*Macauley»  1  lisp. 
Rep.  371. — 1  Mont.  Partn.  105,  6.-— Autc,  47 ;  but  see  Wrightsoa  9^ 
Fullan,  1  Stark*  d75r«-ADte,  48. 
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partners  refuses  to  concur  in  signing  notice  of  dis*  ByMtofpar^nec. 

solution,    to  be  inserted  in  the  Gazette,  or  pending 

the  partnership,   has  ini properly  issued  bills  in  the 

name  of  the  firm,  it  is  advisable  to  file  a  bill,  to  pre-^ 

vent  him  from  signing,  or  negotiating  securities  in 

the  name  of  the  firm,  and  praying  a  dissolution  \ 

With  respect  to  the  mode  in  which  a  bill  should  be 
drawn,  accepted,  or  indorsed,  by  or  on  the  behalf  of 
several  persons,  it  has  been-  laid  down,  that  whenever 
a  person  draws,  accepts,  or  indorses  a  bill  for  himself 
and  partner,  he  should  always  express  that  he  does 
so  "  for  himself  and  partner,"  or  subscribe  bQth  the 
names,  or  the  name  of  the  Jtrm,  and  that  otherwise  k 
will  not  bind  the  partner'.  But  it  has  been  recently 
determined,  that  where  a  bill  is  drawn  upon  a  fifm, 
and  accepted  by  one  partner  only  in  his  name,  it  will 
bind  the  firm  '•  And  where  A.  B«  and  C  being  in 
partnership,  A.  drew  a  promissory  note,  by  which  he 
promised  individually  to  pay  the  money,  and  signed 
the  same  with  his  own  name  only,  but  prefixing  to 
Iiis  signature  '^  for  A.  B.  and  Co."  this  was  held  to 

'  Msster  t^.  Kirtoiii  3  Ves.  juo.  7"^* — £x  parte  Noakes,  1  Muiit.  on 
PartQ.  93. — Ryan  v.  Mackmarth,  3  Bro.  Ch.  Ca.  \b. — Newsome  v. 
Coles,  3  Campb.  619. — Lawson  t?.  Morgan,  1  Price  Rep.  303. 

^  Pinkney  o.  HaU,  1  Salk.  126.— Ld.  Raym.  175.  S.  C— Carwick 
V.  Yickery,  Dougl.  6bZ. — Smith  v.  Jarvcs,  Ld.  Raytn.  14S4. — ^The 
King  V.  Wilkinson,  7  T.  R.  156.— Mcux  v.  Humphrey,  8  T.  R.  25.— 
Lenioe  v.  Bayiey,  id.  ZU, — Watson,  214. 

^  Mason  v.  Rumscy,    1  Campb.  384.    A    bill  was    drawn    on 
^  Masrt«  Ramsey  and  Co.*  and  T.  Rumscy,  jun.  wrote  upon   it, 
*'  Accepted,  T.  Rumaey,  sen."    The  present  action  was  defended  by 
T.  Ramsey,  jun.  who  contended,   that  even  if  he  were  a  partner 
(which  he  denied)  this  acceptance  would  not  bind  him.     it  was 
contended,  that  if  a  bill  be  drawn  upon  a  firm,*' it  roust  be  accepted 
ia  Che  same  of  the  firm,  or  by  one  partner  for  himself  and  his  co- 
partners, otherwise  the  bolder  mi^t  protest  the  bill,  as  ihc  mere 
ftigoatare  of  a  single  partner  was  binding  only  .upon  himself.     Lord 
Elleoborough.  There  is  no  foundation  for  th«  doctrine  contended  for ; 
this  acceptance  doca  not  prove  the  partnership;  but  if  the  defendants 
were  partners,  they  are  both  i>ound  by  it.     For  this  purpose,  it  would 
have  been  enough  if  the  word  **  accepted"  had  been  written  ou  the 
bill,  and  the  effect  cannot  be  altered  by  adding  *'  T.  Rumscy,  sen.*' 
If  a  bili  of  exchange  is  drawn  upoa  a  firm,  and  accepted  by  one  of 
tlieftrtners,  he  must  be  understood  to  exercise  his  power  to  bind  his 
fo-ftauten,  and  to  accept  the  bill  according  to  the  lorms  iu  which  it 
^  4nurii.     The  plaintiff  had  a  verdict.    . 
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Bytccofpariwr.  bind  thc  firm  '.     It  is  sard,  hoNviBver,  that  if  a  bill  be 

directed  unto  two  or  more  persons  in  these  terms, 
**  To  Mn  Robert  Ak  and  Mr.  J»  B.  Merchants  in  London  f 
in  this  case,  both  A.  and  B.  ought  to  accept  the  bill, 
and  that  if  one  refuse,  the  bill  must  be  protested  for 
want  of  acceptance*.  So  if  a  promissory  note  appear 
en  the  face  of  it  to  be  the  separate  note  of  A.  only, 
it  cannot  be  declared  on  as  the  joint  note  of  A.  and  B. 
though  given  to  secure  a  debt  for  which  both  were 
liable'.  And  when  one  of  two  partners  drew  bills  of 
exchange  in  his  own  name,  and  got  them  discounted, 
and  applied  the  proceeds  to  the  partnership  account, 
it  was  held,  that  the  party  advancing  the  money,  has 
no  remedy  against  the  partnership,  cither  upon  the 
bills  so  drawn  by  the  single  partner,  or  for  money  had 
and  received  through  the  medium  of  such  bills  % 
though,  in  a  subsequent  case,  it  appearing  that  all  the 
partners  had  caused  such  bills  to  be  issued  for  the 
purpose* of  raising  money  for  the  firm,  they  were  held 
liable  to  be  sued  by  the  persons  who  discounted  the 
bills  for  the  money  as'lent,  and  for  interest  ^ 


ta> 


'  I^.  Galway  r.  Matthews  and  anotber,  1  Campb.  403.-^10  East. 
264.  S.  C.  but  not  same  point. — Bayl.  24* 

*  Marius,  16;  and  see  Carwick  v.  Vickeiv,  DodgU  653. — ^Bayl.  55, 

^  Siffkin  V.  Walker  and  another,  2  Campb.  308«— Emiy  x\  Lye  and 
another,  15  East.  7. 

^  Kmly  V.  Lye  and  another,  15  East.  7« 

'  Denton  v.  Kodie  and  another*  3  Campb.  4ipd.  Per  Lord  Ellen- 
borough,  "  I  think  tftis  case  is  distinguishable  from  Emly  v.  Lye. 
Hare  I  conceive  the  partner  in  America  had  authority  from  the  two 
others  to  raise  money  for  the  use  of  the  firm,  and  money  was  accord- 
ingly raised  from  the  plaintiflii  upon  these  bills,  io  pursuance  of  such 
authority.  The  transaction  is  a  loan  rather  than  a  discount. 
I.  D.  Clough  was  seat  out  to  America  to  manage  the  business  of  the 
house  there,  and  to  pr6cure  homeward  investments ;  the  shipments 
from  this  country  did  not  form  an  a«lequate  fund  for  that  purpose, 
lie  says  hivself,  that  be  had  a  esrie  MnicAt  as  to  the  means  he 
should  adijpt;  he  accoadinglv  raises  money,  ibr  which  he  gives,  as 
a  security,  bills  of  exchange*  drawn  in  hit  own  name,  upon  t^  house. 
They  know  and  recognise  tUs  mode  of  dealing ;  they  regularly  accept 
and  pay  the  bills  so  drawn,  till  the  time  of  their  failure ;  therefore, 
although  I  cannot  say  they  are  jointly  liable  upon  the  %naccepted 
hUU,  I  think  they  are  jointly  imlebted  to  the  same  amount^  as  for 
money  lent,  or  money  had  and  received."  It  was  then  suggested,  that 
the  fMntifls,  upon  iMl supposition,  could  not  claim  interest;  but 
Lord  Kllenboroujeh  thought,  thpf  /rem  the  course  of  dealing,  the 
plai^tilis  were  tntitUd  to  intertst^  although  they  did  not  recover  upcm 
ike  written  securities.    Verdict  accordingly. 
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CHAPTER  III. 

OV   THE    FORM    AND   RflQUISITfiS    OF    BItLS,  &C.— THE 
CONSIDERATION  FOR  M'UICH  MADE  OH  TUANSFERRED 
— CONSTRUCTION    OF  THEM CONSEQUENCE  OF  AL- 
TERATION      IN      THEM AND     OF     THE     DRAWER'i^ 

LIABILITY. 

IHOUGIl  a  bill  of  exchange,  check,  promissory  The  fom  of  biUs 

note,  &c.  must  be  in  writing',  there  is  in  general  no  inseneivi.  '     ' 

particular  form^  or  set  of  words,   necessary  to  be 

adopted,  any  more  than  ifi  the  case  of  a  bond  or 

pther  deed*.    And  indeed  our  courts  considering  the 

general  utility  of  these  instruments,  and  how  much 

they  tend  to  the  extension  of  credit,  and  consequent 

advancement  of  trade  and  commerce,  have  uniformly 

gone  further  in  giving  eifect  to  them  as  Instr^iroents, 

tlian  they  have  where  a  question  has  arisen  On  the 

formation  of  a  deed. 


'  Thomas  r.  Bi$hojp»  Rep.  Temp.  Hardw.  2* 

iCom.   Dig.  tit.  Obligation,  B.  1,2. — Bac.Ab.  tit.  Obligation, 

B. V. Ormston,  lOMod.287. — Daw^esv.  Ld.  de Lurainc, 3  Wils. 

213.— Morris  v.  Lcc,  Lord  Rayni.  1397.— 1  Stwu  629.-8  Mod.  S6'i. 
S.  C— Cbadvtick  v.  Allen,  2  Stra.  706.-*Raa.  £lit.  338.-^Rutf  r. 
Webb,  1  £sp.Rep.  129.— Colcban  v.  Cooke,  Will^,  3i)6.— Bayl.  3. 

Mums  p.  Lee,  Lord  Rayni.  1396.---I  Sua.  (>29-— S  Mod.  96'2.  S.  C. 
Plaintiff  sued  as  indorsee  of  a  note  in  these  words,  '*  I  pforoiic  to 
account  with  T.  S.  or  order,  for  fifty  pQunda»  value  received  by  me  /' 
and  after  verdict  for  plaincifff  it  was  ^misted  in  arrest  of  judgment* 
that  ibis  was  not  a  negotiable  note:  sedpercur.  *' llicro  arc  no 
precise  words  necessary  to  be  used  in  a  no^  or  bill.  Deliver  such  a 
sum  of  money,  makes  a  good  bill ;  by  receiving  (he  value,  (he  deten- 
dant  became  a  debtor,  and  when  he  promises  to  be  accountable  to  A. 
or  order,  it  is  the  same  thing  as  a  promise  to  pay  A.,  and  it  would  be 
an  odd  construction  to  expound  the  word  *  accountable'  to  give  an  ac« 
count,  wbco  there  may  be  several  indorsees.'*    Judgment  for  plainiitf. 

Ckadwick  v.  Allen,  2  Stra.  799*  A  note  was  in  tht^ie  words : 
**  fdo  acknowledge  that  Sir  Andrew  Chadwick  has  delivered  mc  all 
tbe  bonds  and  notes,  for  which  j£400  were  paid  him  on  accoii/ifKof 
Colonel  Synge,  and  that  Sir  Andrew  delivered  me  Major  Gruham's 
mviptjutfl  bill  on  me  for;£lO,;  which  ^ip  and  j€15.  6«.  balance, 
tfuc  10  ^r  Andrew,  I  am  still  indebted  und  du  promise  to  pay,'^||nd 
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The  form  of  bills      Thus  Hii  Order  or  promise  to  deliver  money,  or  a 

promise  that  I.  S.  snail  receive  money,  or  a  promise  to 
be  accountable  or  responsible  for  it,  will  be  a  sufficient 
billy  or  note ' ;  and  where  a  note  was  in  these  words 
"  borrowed  of  I.  S.  .£50,  which  I  promise  never  to 
pay/*  the  word  '*  never"  was  rejected,  and  the  holder 
recovered  * ;  and  in  a  late  case  it  was  decided,  that  an 
instrument  in  the  common  form  of  a  bill  of  exchange, 
except  that  the  word  **  a/"  was  substituted  for  *'  tOy" 
before  the  name  of  the  drawee^  may  be  declared  on 
as  a  bill  of  exchange,  or  as  a  promissory  note,  at  the 
option  of  the  holders ' ;  and  we  have  seen,  that  an  in- 
strument that  appears,  on  common  observation,  to  be 
a  bill  of  exchange,  may  be  treated  as  such,  although 
words  be  introduced  into  it  for  the  purpose  of  decep- 
tion, which  might  make  it  a  promissory  note  ♦.  It  is 
however  advisable  to  draw  bills,  &c.  according  to  the 
forms  hereafter  given.  And  in  the  case  of  bills  and 
notes,  for  thcrpayment  of  less  than^^5  certain  forms 
must  be  observed ',  for  it  is  provided  that  all  negotiable 
1}ills  or  notes  made  in  England  for  less  than  twenty 
shillings,  shall  be  void^,  and  all  negotiable  bills  or 
notes  made  in  England  (excepting  Bank  of  England 
notes  and  notes  payable  to  the  bearer  on  demand) 
for  the  payment  of  twenty  shillings  and  less  than  £5, 
should  be  void,  unless  they  specify  the  name  and 
place  of  abode  of  the  person  to  whom  or  to  wlxose 

upon  demurrer'  to  the  declaration,  the  court  held  it  a  note  within 
the  statute. 

Cashboroe  «.  Dutton,  Scacc.  M.  1  Geo.  2.  MS. — Sel.  Ni.  Pri.  363, 
"Where  thie  note  set  forth  in  the  declaration  was,  '*  1  do  acknowledse 

royseirto  be  indebted  to  A.  in  * ,  to  be  paid  on  demand,  for  value 

received/'  On  demurrer  to  the  declaration,  the  court,  after  solemn 
argument,  held,  that  this  was  a  good  note  within  the  statute,  the  words 
<'  to  be  paid/'  amounting'  to  a  promise  to  pay,  observing  that  the  same 
Y/ords  in  a  lease  would  amount  to  a  covenant  to  pay  rent. 

'  See  <:ase8  in  last  note, 

*  Cited  byLd.  R'lansfield  in  Russell  t.Langstaffe,  B.R„  M.  21  Geo.3, 
and  in  Peach  v.  Kay,  sittings  after  Trin,  Term,  1781.  «nd  per  Lord 
liardw.  2  Atk.  32.-«-Bayl.  4. 

'  Shuttlcworth  v.  Stephen,  1  Campb.  407 . — Ante,  ^8. 

^  Allen  V.  Mawson,  4  Campb.  115.-f-Ante,  28. 

'  17  Geo.  3.  c.  30.  s.  ).    See  the  statute  in  the  Appendix^ 

''4SCeo.3.  c.SS. 
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order  they  are  made  payable,  and  be  attested  by  one  The  form  of  wiu 
subscribing  witness,  and  bear  date  at  or  before  the 
time  when  they  are  issued,  and  be  made  payable  withiu 
twenty-one  days  after  the  date,   and  being  the  form 
prescribed  by  the  act". 

There  are  two  principal  qualities  essential  to  the  Their  gentni 
validity  of  a  bill  or  note,  Jirst,  that  it  be  payable  at 
all  events,  not  dependent  on  any  contingency,  nor 
payable  out  of  a  particular  fund ;  and  secondly ,  that 
it  be  for  the  payment  of  money  only,  and  not  for  the 
payment  of  money,  and  perforiuance  of  some  other 
act,  or  in  the  alternative ;  for  it  would  perplex  com« 
mercial  transactions,  if  paper  securities  of  this  nature, 
encumbered  with  conditions  and  contingencies  were 
circulated,  and  if  the  persons  to  whom  they  were  of- 
fered in  negotiation,  were  obliged  to  inquire  when 
these  uncertain  events  would  probably  be  reduced  to 
a  certainty*. 

First.  An  order  or  promise  to  pay  money,  provided 
the  terms  meirtioned  in  certain  letters,  shall  be  com* 
plied  with  %  or  provided  that  I.  S.  shall  not  be  sur- 
rendered to  prison  witliin  a  limited  time*,  or  provided 

•  17  Geo.  3.  c,  30.  5, 1.  made  perpetual  by  27  Geo.  3.  c.  iff.  See 
post.  Appendix. 

*Pcr  KcnyoD,  C.J.  in  Carlos  r.  Fancourt,  5  T.  R.  485. — Dawkes  v. 
Lord  dc  Loraiae,  aWils.  213. — 2  Bla.  Uep.  782.  S.  C— Roberts  r. 
Ptakc,  1  Burr.  325. 

^  Kingston  v.  Long,  B.  R.  M.  25  Geo.  3.  The  pkintifT  brought  an 
action  as  indorsee  against  the  defendant  as  acceptor,  upon  an  ordc^r 
importing  to  be  payable,  '*  provided  the  terms  mentioned  in  certain 
letters  written  by  the  drawer  were  complied  with,'*  and  ihe  court  held 
deaHy^  that  the  plaintiflf  could  not  recover,  though  the  acceptance 
admitted  a  compliance  with  the  terms,  for  the  order  was  no  bill  until 
after  such  compliance,  and  if  it  were  not  a  bill  when  drawn,  it  could 
not  afterwards  become  one,     Bayl.  9. 

^Smith  r.  Bobeme,  3  Lord  Raym.  67.  cited  Lord  Raym.  13^2.  1396. 
Action  by  the  plaintiff  as  payee  of  tlie  note,  against  the  makers,  upon 
a  promife  to  pay  tbe  plkintiff,  or  order,  on  deniund,  the  sum  of 
£71  VU.  lOd*  or  surrender  the  body  of  Samuel  Buheme  to  an 
actionr  brooght  against  him  by  Smith.  Verdict  for  the  plaintiff,  and 
jvdgmcnt ;  aikd  on  error  brought  in  the  King's  Bench,  the  court  held 
t^at  tbis  was  not  a  tiote  within  the  statute,  because  the  money  was 
iHH  absolntely  payable,  but  depended  upon  the  contingency  whethdT 
tbe  dcfendanls  should  surrender  Samuel  Bohemc  to  prison,  and  the 
fdpmUt  mm  reversed. 


reqaiiitei. 
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Tbeur^fnierai      I.  S.   shall  not  pay  the  money  by  a  particular  clay  % 

or  provided  I,  S.  shall  leave  nie  sufficient,  or  I  shall 
otherwise  be  able  to  pay  it*,  or  when  I.  S.  shall  marr3% 
or  if  the  maker  should  be  married  within  two  months  % 
or  to  pay  a  sailor  wages  if  he  do  his  duty  as  an  able 
seaman^  is  no  bill  or  note  on  account  of  the  contin- 
gency upon  which  the  payment  depends. 

So  if  the  payment  depend  upon  the  sufficiency  of  a 
particular  fund,  the  bill  or  note  will  be  invalid;  thus 
an  order  to  pay  money  out  of  the  drawer's  growings 
subsistence  ^,  or  out  of  the  fifth  payment  when  it  should 
become  due,  and  it  should  be  allowed  by  the  drawer  ^9 
or  out  of  money  when  received  ^  or  an  order  to  pay 

^  Appleby  v.  Biddulph,  cited  S  Mod.  363. — 4  Vin.  Ab.  240.  pi.  16. 
An  action  was  brought  on  this  fiotCy  *'  I  promise  to  pay  T.  M..  £50,  if 
my  bi*otber  doth  not  pay  it  within  six  weeks,"  and  after  verdict  for 
the  plaintiff  the  court  arrested  judgment,  because  the  maker  was 
only  to  pay  it  upon  a  contingency. 

^  Roberts  V,  Pcake,  Burr.  323.  The  plaintiff,  as  indorMsc  of  a  note, 
sued  one  of  the  makers ;  the  instrument  was  in  these  words,  ^*  we 
promise  to  pay  A.  B.  ;£ll6.  11«.  value  received,  on  the  death  of 
George  Henshaw,  provided  he  leaves  either  of  us  sufficient  to  pay 
that  said  sum,  or  if  we  otherwise  shall  be  able  to  pay  it ;"  and  upon 
a  case  reserved,  the  court  held  it  was  not  a  negotiable  note,  because 
it  was  payable  eventually  and  conditionally  only,  and  oot  absolutely 
and  at  all  events, and  a  nonsuit  was  entered;  and  see  Ex  parte Tootell, 
4  Ves.  372. 

^  Bcardbley  v.  Baldwin,  Stra.  1151.  A  note  to  pay  money  within 
so  many  days  after  the  defendant  should  marry,  was  held  not  to  be  a 
negotiable  note ;  and  in  Pearson  v.  Garrett,  Comb.  277 •  and  4  Mod« 
242.  an  action  having  been  brought  upon  a  note,  by  which  the  defen* 
dant  promised  to  pay  the  plaintiff  sixty  guineas,  if  he  (the  plaintiff) 
should  be  married  within  two  months>  the  court  inclined  against  the 
note,  because  it  was  to  pay  money  on  a  mere  contingency. 

♦  Alvcs  r.  Hodgson,  7  T.R.  242. 

'  Jocelyn  r.  Laserre,  Fort.  281.— 10  Mod.  294.  31 6.  Evans  drew 
upon  Jocelyn,  and  n'quircd  him  to  pay  Lascrre  £7  per  month  out  of 
Kvans's  growing  subsistence.  Laserre  sued  Jocelyn  and  had  judgment, 
but  upon  a  writ  of  error,  that  judgment  was  reversed,  because  this 
draft  was  not  a  good  bill  of  exchange,  inasmuch  as  it  would  not 
have  been  payable  had  Evans  died,  or  had  his  subsistence  been  taken 
away. 

^  Haydock  v.  Linch,  Lord  Raym»  1JI63«  Rogers  drew  upon  Linch 
and  requested  him  to  pay  Haydock  j£l4  3^.  out  of  the  fifth  pay* 
ment  when  it  should  become  due,  and  it  should  be  allowed  by  Rogers. 
Linch  accepted  the  draft,  and  Haydock  sued  him,  but  the  cour|« 
upon  demurrer  to  the  declaration,  held  this  was  no  bill  of  exchange, 
and  -gave  judgment  for  the  defendant. 

^  Dawkes  r.  Lord  de  Loraine,  2  Bla.  Rep.  782. — 3  Wils.  207*  A  draft 
>vas  in  these  words,  **  8  Jan.  1768.  Seven  weeks  after  date,  pay  to 
Mrs.  Dawkos  ^32  17'.  out  of  W.  Steward's  money,  as  soon  as  you 
shall  have  received  it,furyoiur  humbloKTvantyDaLoraiitt.  To  Timothy 


OP  BILLS,  B:c.  57 

the  amount  of  a  note  and  interest  out  of  the  purchase-  Their  general 
money  of  the  drawer's  house*,  or  an  order  or  promise 
to  pay  out  of  the  drawer's  money  that  should  arise 
from  his  reversion,  when  sold,  is  no  bill  or  note*.  So 
an  order  to  pay  a  sum  of  money  out  of  the  rents  or 
other  money  in  the  hands  of  the  person  to  whom  it 
is  addressed,  is  no  bill,  because  he  may  not  have  rent 
or  other  money  in  his  hands  sufficient  to  discharge  it*. 
So  a  promise  to  pay  on  the  s&le  or  produce,  immediately 
when  sold,  of  the  White  Hart  Inn,  St.  Alban's,  and 
the  goods,  &c.  is  no  note,  although  it  be  averred  in 
die  declaration  upon  such  promise,  that  the  White  Hart 
Inn,  goods,  &c.  were  sold  before  the  action  was  com- 


Brrcknocky  Esq/'  Brecknock  accepted  the  bill,  but  it  not  being  paid, 
Mrs.  D.  brought  an  action  against  I^rd  de  Loraine,  who  pleaded  that 
Brecknock  had  not  received  W.  Stcward*s  taoney ;  and  upon  defkiuirer 
to  his  plea,  insisted  that  this  was  not  a  bill  of  exchange.  The  court, 
after  argument,  held  the  objection  good^  because  it  was  payable  oul 
of  a  particular  fund,  and  on  an  event  which  was  future  and  con- 
tingent, viz.  the  receipt  of  W.  Steward's  money,  whereas  a  brtt  ought 
to  be  subject  to  no  event  or  contingency,  except  the  6ulure  of  the 
grneral  personal  credit  of  the  persons  drawing  or  negotiating  it. 

*  Yates  V.  Groves,  1  Vcs.  jun.  280, 1- 

^Carlos  r.  Faricourt,  in  error  from  the  C.  P.  5  T*  R,  483.  Assump- 
Mt  upon  a  promissory  note,  whereby  Citrlos,  in  the  Ufe-time  of  de« 
fondant's  wife,  promised  to  pay  Fancourt*s  wife  the  sum  of  £\0^ 
*'  out  ^  ki$  money  that  should  arise  from  his  reversion  of  j£43  when 
<o/d."  The  defendant  suiR»rcd  judgment  by  default,  and  brouj[[ht  a 
writ  of  error,  and  the  court  held  that  this  note  could  not  be  declared 
upon  as  a  negotiable  security  under  the  stat.  3  &  4  Ann.  c.  9*  tha 
object  of  which  stat.  was  to  put  promissory  notes  on  the  same  footing 
with  bills  of  exchange  in  every  respect,  and  they  must  stand  or  fall 
by  the  same  rules  by  which  bills  of  exchange  were  governed  ;  and 
unless  tbey  carried  their  own  validity  on  the  face  of  them,  thev 
wrrc  not  negotiable,  and  on  that  ground,  bills  of  exchange  which 
were  only  payable  on  a  contingency,  were  not  negotiable,  because  it 
fiid  not  appear  on  the  face  of  them  whether  or  not  they  would  ever 
be  paid.  I'he  same  rule  that  governed  bills  of  exchange  in  this  respect 
mast  also  govern  promissory  notes,  and  therefore  reversed  the  judg« 
mcnt. — Hill  v.  Halford,  post,  58.  &  59-  n.  I. 

^  Jcnney  o.  Herle,  Lord  Haym.  1361.:— 8  Mod.  265 — Stra.  591  • — 
Horle  sned  Jenney  upon  a  bill  drawn  by  him  upon  Pratt,  and  payable 
to  Herle  as  follows,  **  Sir,  you  are  to  pay  Mr.  (lerle  £\945  out  of  the 
money  in  your  hands,  belonging  to  the  proprietors  of  the  Devonshire 
Mines*  being  part  of  the  consideration  money  for  the  purchase  of  the 
manor  of  West  Buckland.  llcrlc  had  judgment  in  the  Common  Pleas; 
l>uc  upon  a  writ  of  error,  the  Court  of  King's  Bench  held,  that  this 
was  DO  bill  of  excbange,  because  it  was  only  payable  out  of  a  par* 
ticalar  /ojmI,  supposed  to  be  in  Pratt's  hands,  and  the  judgment  was 
acconfiiitgly  reversed. 
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Their i^coerai      mexiccd'.     So  an  Older  from  the  owner  of  a  ship  to 

the  freighter,  to  pay  money  on  account  of  freight^  is 
no  bill,  because  the  quantum  due  on  the  freight  may 
be  open  to  litigation  %  but  such  an  order  from  the 
freighter  iA,  because  it  is  an  admission  that  so  much 
9t  least  is  due'. 

Secondly f  the  bill  or  note  must  be  for  the  payment 
of  money  only^  and  not  for  the  payment  of  money 
and  performance  of  some  other  act,  or  in  the  alter* 
native.  Thus,  if  an  instrument  be  to  deliyer  up  horses 
and  a  wharf,  and  pay  money  on  a  particular  day%  or 
to  pay  a  sum  of  money,  or  surrender  to  I.  S.  to  prison  ^^ 
or  tp  pay  money  in  good  East  India  Bonds  ^|  is  not  a 
bill  or  note. 


'Hill  V.  Halford  and  another,  in  error,  2Bos.^  Pul.  413.  The 
dofendltnts  in  error  sued  Hill,  as  maker  of  a  note,  thereby  promiung 
to  pay  them  £\^  on  the  sale  or  produce^  immediately  when  sold,  of  the 
•White  Hart  Inn,  St.  Al ban's,  Herts,  und  the  goods,  Sec.  value  re- 
ceived. The  declaration  averred  a  sale  of  the  Inn  and  goods  before 
the  commencement  of  the  action.  After  judgment  in  K.  B.  by  de- 
fault, writ  of  inquiry  executed,  and  general  damage  recovered.  HiU 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  and  the  court  held 
that  this  promise  could  not  hk  declared  on  as  a  note,  and  therefore 
reversed  the  judgment. 

^  Banbury  v,  Lissctt,  Stra.  1211.  Gibson  drew  on  the  defendant  in 
favour  of  the  plaintiff,  *'  onaccount  of  the  freight  of  the  Galley  Vealc, 
Edward  Champion,  and  this  order  shall  be  your  sufficient  discharge 
for  the  same."  This  action  was  brought  against  the  defendants  as  ac- 
ceptors, and  they  contended  that  it  was  not  a  bill  of  exchange,  becauve 
it  was  only  payable  out  of  a  particular  fund ;  and  Lee,  C.  J.  was  of 
that  opinion. 

^  Pierson  9.  Dunlop,  Cowp.  571.  M'Lintot  freighted  a  ship,  of 
which  NichoU  was  captain,  and  Pierson  owner,  and  being  unable  to 
pay  the  freight,  drew  upon  Dunlop  and  Co.  in  favour  of  Nicholl,  oq 
account  of  freight.  Pierson  afterwards  sued  Dunlop  and  Co.  as  ac^ 
ceptors,  and  though  other  objections  were  taken»  yet  it  was  never 
insisted  that  this  was  payable  out  of  a  particular  fund, 

^Martin  v.  Chauntry,  Stra.  1271*  On  error  from  the  Court  of 
Common  Pleas,  the  Court  of  King's  Bench  held«  that  a  note  to  de- 
liver up  horses  and  a  wharf,  and  pay  money  at  a  particular  day, 
was  not  a  note  within  the  statute,  and  reversed  the  judgment  in  favour 
of  the  original  plaintiff. 

^  Smith  9.  Bohcme,  Gilb.  Cases  L.  &  E.  93.  cited  also  in  Lord 
Raym.  1362.  1396>  and  see  3  Lord  Raym.  67.  Error  on  judgment  in 
C.  P.  upon  a  note  to  pay  £7^  upon  demand  for  value  received,  or 
render  the  body  of  A.  B.,  &c.  to  the  Fleet,  before  such  a  day.  The 
court  held  such  note  to  be  contingent  and  invalid. 

*  Anon.  Bull.  Ni.  Pri.  272.  a  written  promise  to  pay  ;£300.  to  B. 
or  order,  in  three  good  East  India  bonds^  was  held  Aot  to  be  a  note 
within  the  statute. 
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If  the  bill,  note,  &c.  be  insufficient  in  its  formation  Their  general 
in  either  of  these  respects,  it  will  not  become  valid  by  ^  ^ 
any  subsequent  occurrence  rendering  the  payment  no 
longer  contingent';  and  the  instrument  will  not  be 
negotiable,  nor  can  it  be  declared  upon  as  a  bill,  even 
between  the  original  parties^;  and  though  it  may  in 
some  cases  be  declared  upon  as  an  agreement,  yet  it 
cannot  be  produced  in  evidence,  unless  stamped  as 
such' ;  and  even  if  it  be  stamped,  the  consideration  on 
which  it  was  founded  must  be  proved.  So,  though 
the  instrument  may,  on  the  face  of  it,  be  absolute, 
yet,  if  by  a  memorandum  on  the  back  of  it,  the  pay^ 
ment  is  rendered  conditional,  it  cannot  be  declared 
upon  as  a  bill  or  note  between  the  same  parties.  And 
therefore,  where  upon  an  instrument  in  the  common 
form  of  a  joint  and  s^everal  promissory  note,  signed 
by  three  p^sons,  there  was  an  indorsement  written  at 
tbe  time  of  signing  it,  stating  that  the  note  was  taken 
as  a  security  for  all  balances  to  the  amount  of  the  sum 
within  specified,  which  one  of  the  three  might  hapj^eu 
to  owe  to  the  payee,  and  that  the  note  should  be  in 
force  for  six  months,  and  that  no  money  should  be 
liable  to  be  called  for  sooner  in  any  case  ;  it  was  de- 
cided, in  an  action  against  one  of  the  sureties,  that  the 
payee  could  not  declare  upon  this  instrument  as  a  pro* 
missory  note,  payable  either  on  di^mand^  or  at  six 
months  after  date^. 

'  Hill  v.Hairord/2  Bos.  &  Pu1.413.— Ante,  p.  53.— Coicban  v.  Cooke, 
Willes,  399«  post — Kingston  v.  Long,  ante,  55. — Selw.  N.  P.  36jf 
n.  71.  ace. — Lewis  v,  Orde,  1  Gilb.  Ev.  by  Loft,  I79.  sanb,  contra, 

*  Carlos  V.  Fancourt*  5  T.  R.  485.  —  Mainwarin^  v.  Newman, 
2  Bos.  &  Pul.  123.— Alves  t^.  Hodgson,  7  T.  R.  243.— Bayley  ou 
Bills,  8. 

'  Mainwaring  v.  Newman/S  Bos.  &  Pul.  125. — Kyd  on  Bills,  58.— 
Leeds  v.  Lancashire,  2  Campb.  4207. 

*  Leeds  v,  Lancashire,  2  Campb.  205.  The  defendant  Marriott  and 
Ball  gave  a  joint  and  several  promissory  note  to  the  plaintifl's  for 
£200.  No  time  for  payment  was  mentioned  in  the  note.  On  tbe 
back  was  written  '*  The  within  note  is  taken  for  security'  of  all  such 
balances  as  James  Marriott  may  happen  to  owe  to  Thomas  Leeds  and 
Co.  not  extending  farther  than  the  within  sum  of  £200,  but  this  note 
to  be  in  force  for  six  months,  and  no  money  liable  to  be  called  for 
Mooerio  any  case/*    This  memorandum  wi^s  written  before  the  note 


r 
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Their  general  A\^A  wlicn  it  appears  by  any  part  of  the  instrumenft 

reqmt  es.  ^j^^^  ^j^^  Hioiiey  was  iiot  payable  ininiediately,  and  diat 

the  payment  was  to  depend  on  an  uncertain  event,  it 
will  not  operate  as  a  bill  of  exchange,  or  a  promissory 
note,  but  as  a  special  agreement,  and  must  be  stamped 
as  such ;  and  therefore  it  was  recently  decided,  that  an 
instrument  acknowledging  the  receipt  of  a  bill  of  ex- 
change which  had  two  months  to  run,  and  promising 
to  pay  the  amount  wifeh  interest,  is  a  special  agreem^it, 
and  not  a  promissory  note,  being  in  effect  a  special 
undertaking  to  repay  the  amount  of  the  bills  if  ho- 
noured at  maturity \ 

So  where  an  instrument,  purporting  on  the  face  of 
it  to  be  a  promissoiy  note  for  the  payment  of  money 
absolutely  before  it  was  signed,  was  indorsed  with  a 
memorandum^  that  if  any  dispute  should  arise  between 
Lady  W.  and  the  plaintiff,  respecting  the  sale  of  tlie 
timber,  for  which  the  note  was  given,  it  should  be 

was  signed  by  the  defendant  or  BalL  It  appeared  in  an  actiun  upon  this 
nuto,  that,  in  the  course  of  mercantile  dealings,  Marriott  had  become 
indebted  to  the  plaintiffs,  lind  that  on  tlieir  refusing  to  deal  with  bim 
any  longer  without  some  guarantee,  the  aborc  ins^ument,  ^hich  the 
makers  represented  to  be  a  note,  was  given.  It  was  impressed  with  a 
promissory  note  stamp. 

liord  Ellenborough.  As  between  the  original  parties  this  instru* 
mcnt  is  only  an  agreement,  and  not  a  note ;  in  the  hands  of  a  bond 
6de  holder,  who  received  it  as  a  promissory  note,  it  might  pojifsibly 
be  considered  ^s  such.    The  plaintiffs  were  nonsuited. 

'  Williamson  v.  Dennett,  2  Campb.  417.  The  defendants  were  sued 
on  the  following  instrument  which  was  stamp^  as  ai\d  declared  upo^ 
as  a  promissory  note,  *'  Borrowed  and  received  of  J.  and  J.  Williamson, 
(the  plaintifls,)  the  sum  of  £200,  iii  three  drafts,  by  W.  and  B.  Wil- 
liamson, dated  us  under,  payable  to  us,  W.  Bennett  and  S.  M.  (the 
defendants)  on  J.  and  J.  Williamson,  which  we  promise  to  pay  unto 
the  said  J.  and  J.  Williamson,  with  interest.  As  witness  this  26th  day 
pf  August^  1802.* 

August  21st.  1  draft  at  2  months  ^120 

1  ditto  .  .  30 

1  ditto  -  •  50 


Signed  by  the  Defpndants. 

iMfi  RUonborough  held,  that  this  was  not  a  promissory  note ;  and 
said  there  can  be  no  doubt  that  tlic  money  was  not  payable  im- 
jTicdiately,  and  that  it  was  not  to  be  paid  at  all  unless  the  drafts 
were  honoured,    iThe  plaintiffs  were  nonsuited. 
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void ;  It  was  held  that  the  indorsement  was  part  of  the  Their  genmi 
note,  and  the  payment  being  only  conditional,  the  nistni- 
ment  was  not  a  note  within  the  statute*.  So,  if  there 
be  a  written  stipulation  to  renew  even  on  a  separate 
paper,  it  should  seem  that  it  will  qualify  tlie  liability, 
though  it  will  not  vitiate  the  instrument  itself*.  But 
where  an  indorsement  appeared  merely  to  import  th^ 
will  or  desire  of  the  payee,  tliat  the  maker  should  be 
indulged  as  to  the  time  or  manner  of  payment,  and 
the  original  undertaking  was  positive,  it  was  held,  that 
such  indorsement  did  not  affect  the  validity  of  the 
note,  or  afford  any  defence'.  And  if  the  instrument 
on  the  face  of  it,  purport  to  be  an  absolute  engage* 
meat  to  pay  money  at  a  certain  time,  no  parol  evi- 
dence of  an  agreement  at  the  time  to  renew  or  give 
indulgence  will  be  admissible  to  defeat  the  action,  on 
the  bill  or  note  ♦. 

'Hartley  v.  Wilkinson  and  another,  4  M.  &  S.  25. — 4Campb. 
127.  S.  C. 

^Bowerbaok  v.  Montciro,  4  Taunt.  844.— Steel  v.  Bradficid,  id*.  "** 

227. 

'Stooc  V.  Metcalfe,  gent,  one,  &c.  Sit.  after  Trin.  1815^  MS.  and 
4Caropb.  217.— 1  Stark.  53. 

^  lloare  and  others  v.  Graham,  3  Campb.  5J.  Indorsee  against  the 
Iwycfs  of  a  promissory  note.  The  defendants  gave  in  evidence  that 
ibey  bad  indorsed  the  note  by  way  of  collateral  security  for  certain 
advances  made  by  the  plaintiff  to  Messrs.  Grill  and  Son,  and  the 
verbal  condition  of  the  defendant's  indorsement  was,  that  the  note 
sboald  be  renewed  when  it  became  due,  to  which  the  plaintiffs  ac- 
ceded, but  that  they  afterwards  demanded  payment  instead  of  calling 
for  a  renewal. 

Lord  Rllenborough.  I  do  not  think  I  can  admit  evidence  of  this' 
son;  what  is  to  become  of  bills  of  exchange  and  promissory  notes 
if  they  may  be  cut  down  by  a  secret  agreement,  that  they  shall  not 
be  put  in  suit.  The  parol  condition  is  quite  inconsistent  with  the 
written  instrument.  I  will  receive  evidence  that  the  note  was  indorsed 
to  the  plaintiffs  as  a  trust,  but  the  condition  for  a  renewal  entirely 
coatradicts  the  instrument  which  the  defendants  have  signed  ;  such 
an  agreement  rests  in  confidence  and  honour  only,  and  is  not  an 
oblicratioo  of  law.  There  may,  after  a  bill  is  drawn,  be  a  binding 
promise  for  a  valuable  consideration  to  renew  it  when  due,  but  if  the 
promise  is  cotemporaneous  with  the  drawing  of  the  bill,  the  law  will 
not  enforce  it.  This  would  be  incorporating  with  a  written  contract 
&a  incongrnous  parol  condition,  which  is  contrary  to  first  principles. 
The piaintitr  therefore  had  a  verdict.  See  this  case  cited  by  Gibbs,  C.  J. 
IB  Bowerbank  V.  Monteiro,  4  Taunt.  846.— Sec  I  Taunt.  347.— Skin. 

54--PlijUipe  on  Evid.  2d  edit.  433. ;  and  see  1  M.  &  S.  21. 
Dukes  9.  Dow,  Sit.  after  Easter  Term,  I8I7.  coram  Gibbs,  C.J. 

P&yce  V,  Mttker  of  a  note  for  £13 :  8^ :  \0d,  payable  nine  months  after 
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Their  general  But  if  thc  event  OH  which  the  instrument  is  to  become 

payable,  must  inevitably  happen  some  time  or  other, 
it  has  been  decided  to  be  of  no  importance  how  long 
the  payment  may  be  in  suspense '.  Therefore  if  a  bill 
be  draum,  payable  six  weeks  after  the  death  of  the 
drawer  s  father  %  or  payable  to  an  infant,  when  he  shall 
come  of  age,  specifying  the  day  when  that  event  will 
happen,  it  will  be  valid  and  negotiable  \ 

Tliere  are  also  decisions,  that  if  the  event  on  which 
the  payment  is  to  depend,  be  of  public  notoriety,  and 
relating  to  trade,  and  there  be  a  moral  certainty  of  its 
taking  place,  the  bill,  &c.  will  be  valid  \  On  this 
ground  the  bills  of  exchange,  called  iSf/to  nundinakSy 


«> 


date.  Defence  and  proof  that  defendant,  at  time  of  giving  the 
note  was  charged  in  execution  for  a  debt,  and  it  was  agreed  between 
plaintiff  and  defendant,  that  the  latter  should  be  discharged  on  giving 
thc  note,  and  the  plaintiff  verbally  agreed,  at  the  time  it  was  given, 
that  if  it  was  not  convenient  to  the  defendant  to  pay  the  note  aC 
maturity,  the  plaintiff  would  give  him  time,  bat  had  commenced  this 
action  contrary  to  such  engagement.  Gibbs,  C.  J.  held,  that  such  a 
parol  contract  collateral  to  tnc  instrument*  could  not  be  admitted  in 
evidence  to  annul  the  very  terras  of  the  written  contract,  and  defeat 
its  obligation. 

Rawsen  and  another  v.  Walker,  1  Stark.  36 1.  Action  on  a  pro- 
missory note  for  £66^  payable  on  demand.  Lord  Kllenborough  re* 
fused  to  receive  parol  evidence  inconsistent  with  the  term  of  the  note  ; 
that  it  was  agreed  between  the  plaintiff  and  defendant  that  the  de- 
fendant should  not  be  called  on  to  pay  till  a  final  dividend  of  a 
bankrupt's  estate  should  be  made. 

*Colehan  v.  Cooke,  Willes,  39^.  8.— Stra.  1217.  S.  C,— Goss  v. 
Nelson,  1  Burr.  226. 

*Colchan  v.  Cooke,  Willes,  396.--Stra.  1217.  S.  C.  On  a  writ  of 
error,  from  the  Common  Pleas,  on  a  note  whereby  defendant  promised 
to  pay  A.  or  order  ;Sl 50,  six  weeks  after  the  death  of  his  father. 
Thc  court  held  this  to  be  a  negotiable  note  within  the  statute,  and 
that  thc  distance  of  time  of  payment  was  no  objection,  as  the  event 
on  which  it  was  payable,  the  death  of  thc  defendant's  father  must 
happen ;  aud  see  Ex  parte  Mitford,  1  Bro.  C.  C.  39S ;  but  see  £x 
parte  Barker^  9  Vcs*  jun.  110, 

^  Goss  V,  Nelson,  1  Burr.  226.  Action  on  a  note  payable  to  an 
infant,  ''  when  he  (thc  infant)  shall  come  of  age,  to  wit,  12th  June^ 
1750,'*  and  it  was  objected,  in  arrest  of  judgment,  that  it  was  un- 
certain whether  thc  money  would  ever  have  been  payable,  because 
the  infant  might  have  died  under  21,  but  the  court  held  it  a  good 
note,  becattse.it  was  payable  at  all  events  on  the  12ib  June,  1750, 
though  the  infant  should  have  died  before  that  time,  and  see  2  Bla« 
Com.  513. 

^  Colehan  v.  Cooke,  Willes,  393. — Andrews  «.  Franklin,  1  Stra.  24. 
Evans  r.  Unclerwood,  1  Wils.  262. — Dawkes  v.  Dc  Loraine,  3  Wils. 
213.  2  Bla.  Hep.  782.  S.  C— Lewis  p.  Ordc,  Glib.  Ev.  172.-- Hill  v. 
llalford,  2  Bos.  &  Pul.  414,  5.  sed  vide  Kyd,  5S. 
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were  formerly  always  holden  to  be  good,  because  though  Their  gtneni 
the  fairs  on  which  the  payment  of  them  depended  were  ^^^^ 
not  always  holden  at  a  certain  time,  yet  it  was  certain 
that  they  would  be  holden '.  So  it  has  been  reported 
to  have  been  decided,  that  if  a  bill  or  note  be  payable 
two  months  after  a  certain  ship  be  paid  off  %  or  be 
payable  on  the  receipt  of  the  payee's  wages^.  due  to 
hira  from  a  certain  ship,  it  is  valid ' ;  but  this  latter 
decision  seems  questionable  «• 

The  statement  of  a  particular  fund,  in  a  bill  of  ex* 
change,  will  not  vitiate  it,  if  it  be  inserted,  merely  as 
a  direction  to  the  drawee,  how  to  reimburse  himself; 
and  therefore^  a  bill  requesting  the  drawee,  one  month 
after  date,  to  pay  the  plaintiif,  or  his  order,^  a  certain 
sum  of  money  "  as  my  quarterly  half-pay,  to  be  due 
from  the  24th  June  to  the  27th  September  next  by 
advance,"  was  decided  to  be  a  valid  bill  %  because  it 


'PerWiUes,  C.J.  in  del  iveriag  judgment  in  Colehan  v,  Cooke, 
Wilies,  Rep.  394. 

^  Andrews  v,  Franklin,  I  Stra.  24.  A  note,  payable  two  months 
after  a  certain  ship  should  be  paid  off,  was  objected  to,  as  depending 
upon  a  contingency  which  might  never  happen ;  but  per  cur.  the 
paying  off  the  ship  is  a  thing  of  a  public  nature,  and  this  is  negoti- 
able as  a  promissory  note. — Bayl.  3d  ed.  15. — See  also  Sclw.  N.  P« 
4th  ed.  367. 

'  ^rans  v.  Underwood,  1  Wils.  262.  This  was  an  action  brought 
by  an  indorsee  against  the  maker,  upon  a  note>  payable  on  the  receipt 
of  the  payee's  wages  from  his  majest/s  ship  the  Suffolk  ;  the  court 
thought  this  case  like  that  of  Andrews  v.  Franklin,  and  after  looking 
into  that  case  are  said  to  have  given  judgment  for  the  plaintiff. 
Upon  this  case  there  is  a  note  in  Bayley  on  Bills,  3d  ed.  15,  as  fol- 
lows :  '^  Quare  tament  because  it  was  uncertain,  though  the  wages 
might  be  paid,  whether  the  maker  would  receive  them.'*— -See  also 
Lewis  V.  Orde,  1  Gilb.  on  Evid.  by  Loft^  178.— Selw.  N.  P.  4th  ed. 
367,  note  71- 

^In  Selw.  N.  P.  4th  ed*  357,  note  71 1  there  is  a  note  upon  this 
point,  and  in  the  conclusion  is  stated  the  case  of  Beardeslcy  v.  Bald- 
win, £.  15  G.  2.  B.  R.  MSS.  in  which  the  court  said,  that  as  to  An- 
drews V.  Franklin,  if  it  ever  was  determined^  which  they  could  not 
find,  it  must  have  been  decided  on  the  certainty  observed  in  the  re- 
turn of  ships,  and  which  must  be  looked  upon  as  an  event  in  itself 
sot  contingent.  Stdquotre^ 

*M*Leod  V.  Snee.  Stra.  762.— Ld.  Raym.  1481.— 11  Mod.  400.— 
1  Bam.  12.  S.  C.  Error  on  a  judgment,  given  again«it  M'Leod,  on  a 
bill  of  exchange,  drawn  by  J.  S.  on  the  25th  May,  1/24,  upoa 
M'Leod,  and  directed  him,  one  month  after  the  date,  to  puy  A.B.  or 
order  £9:  10».  as  his  quarterns  half-pay  from  24th  June,  1724,  to 
iith  September  following.    The  court  were  of  opinion  that  this  was 
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would  be  payable,  though  the  half-pay  might  never 
become  due;  and  an  order  from  the  freighter  of  a  ship, 
to  pay  money  on  account  of  freight  is  sufficient,  be- 
cause it  is  an  admission  that  so  much  at  least  is  due ' ; 
though  we  have  seen  that  an  order  from  the  owner  of 
a  ship,  to  the  freighter,  to  pay  money  ou  account  of 
freight,  is  not  valid  \  Nor  will  a  bill  be  vitiated,  by 
the  insertion  of  words^  pointing  out  the  consideration 
of  the  acceptance :  as  for  instance,  "  value  received  out 
of  the  premises  in  Rosemary 4aue '" ;  or  "  being  a 
portion  of  a  value  as  under  deposited  in  security  for 
tlie  payment  hereof*,"  or  on  account  of  wine  had  of 
the  drawer  *•  A  note  also,  whereby  the  maker  pro- 
mised to  pay  to  A.  B.  £s.  ''  so  much  being  to  be  due 
from  me  to  C.  D.  my  landlady,  at  Lady-next,  who  is 
indebted  in  that  sum  to  A.  B."  was,  on  the  same  prin- 
ciple, held  not  to  be  conditional** 

Besides  these  principal  qualities  which  bills  of  ex-r 
change  must  possess,  tliere  are  certain  other  matters 

proper  to  be  attended  to  in  the  formation  of  them : 

— — — -  1,1    ,     --  — — 

a  good  bill  of  exchange,  for  it  was  not  payable  out  of  a  particular 
fuud,  nor  upon  a  contingency,  and  was  made  payable  at  all  events; 
and  wab  drawn  upon  the  general  credit  of  the  drawer,  not  out  of  the 
half-pay,  for  it  is  payable  as  soon  as  the  quarter  befr^n  for  the  half- 
pny  mentioned  in  the  bill,  which  was  not  to  be  due  for  three  months 
after. 

*  Picrson  r.  Dunlop,  Cowp,  571.  vide  ante,  58, 

*  Banbury  r,  Lissett,  Stra.  1112.  vide  ante,  58. 

'  Burchcll,  administrator,  &c.  v.  Slocock,  lx)rd  Raym.  15+5.— 
Acl'on  on  a  promissory  note,  whereby  the  defendant  promised  to  pay 
to  A.  R.  ^101 :  \Qs,  in  three  months  after  the  dale  of  the  said  note, 
value  received,  out  of  premises  in  Rosemary-lane,  late  in  the  posses- 
sion of  G.  II. 

The  court,  upon  demurrer,  held  this  to  be  a  promissory  note  within 
the  statute,  and  gave  judgment  for  the  plaintiff, 

^  HaussouUicr  r.  llartsinck  and  others,  7  T.  H.  733.  Payee 
as;ain^t  the  maker  of  a  promissory  note,  whereby  the  defendant  pro- 
mised tp  pay ,  or  bearer,  .€'25,  being  a  portion  of  a  value  as 

under  deposited,  in  security  for  the  payment  thereof.  Upon  a 
special  case  being  reserved,  the  court  said  they  were  clearly  of  opi- 
nion, that  though  as  between  the  original  parties  to  the  transaction, 
the  payment  of  the  notes  was  to  be  carried  to  a  particular  account,  th« 
defendants  were  liable  on  thefie  notes,  which  were  payable  lit  all 
events.     See  also  Lord  Raym.  1545. 

5  Ruller  V.  Cripps,  6  Mod.  Sp— Mod.  Ent.  312. 

^Anony^tfus  Select  CasMy  3Q, 
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these  are,  Isty  that  in  certain  cases  the  instrument  be  Their  pari«  and 
properly  stamped.    Qdly,    that  it  be  properly  dated,  litei.      "**"^' 
Sdly^  that  the  time  of  payment  be  jclearly  expressed. 
^ihly,  that  it  contain  an  order,  or  a  least  a  request,  to 
pay.  Sthlyj  that  in  the  case  of  a  foreign  bill  drawn  in 
sets,  each  set  contain  a  proviso  that  it  shall  only  be 
payable  in  case  the  others  are  not  paid.  Gtkly^  that  it 
be  clearly  expressed  to  whom   the  bill   is  payable. 
lihly,  that  where  the  instrument  is  intended  to  be 
negotiated,  there  be  words  inserted,  giving  the  power 
of  transfer.     8M/y,  that  the  money  to  'be  paid,  be  dts*. 
tinctly  and  intelligibly  ex4)ressei  and  jn  certain  cases, 
that  it  be  above  a  certain  amount.     9thlyy  that  in  cer- 
tain cases,  value  received  be  inserted.    lOtbly^  that 
under  particular  circumstances,  a  bill  state  whether  it 
is  to  be  paid  with  or  without  further  advice.  1  Xthly^ 
that  the  drawer^s  name  be  clearly  signed.  lUthly,  that    ^ 
the  bill  be  properly  addressed  to  the  drawee.    Aod  • 
lastly^  that  where  the  bill  is  to  be  paid  at  a  certaiii 
place,  that  place  be  properly  described.    The  better 
mode  of  considering  each  of  these  matters,  will  be  by 
presenting  the  reader  with  the  usual  forms  of  a  foreign 
and  inland  bill  of  exchange,  and  of  k  cheeky  and  then 
considering  the  various  parts  of  each  ifi  their  natural 
order. 
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FORM  OF  A  FOREIIGN  BILU 

Imadom^  tdJwmary,  1799.  ExAngtftr  tOfi^O  lisrei  T^mniMiB, 
5  6 

7  8 

ihkmgJkttBittrfExduo^ipiMHitmiilurd  rf  ike  mme  Umar  Md  date 
9  10  11 

IS  13  14 

t»kw  raoiMd  ^  tAas,  «rf  |tec  IJU  aiBM  !•  «ec«ntf  y  a»|Mr  «dtoicf  A^ 

16  17  15 

T«  Jfi*. «— — ,  ts  P«>»  I  JilAfEg  OATLAJfD. 

18  i 


rfMiAii>^iMWMMMMiaftl«M«aii*>i«««rfi^Hl^l 


FORM  OF  AN  INLAND  BILL. 

4  «  3 

,    t£iOO.  Lawman,  lil  J^mwrjf^  1798* 

is 
6  9  10  11 

1« 

16  SAMUEL  9f(jyNER. 

T0^».       ■    ',  Jlferetorf ,  >    '-  .. 

17  la  > 


'       FORM  OF  A  BILL  UNDER  iFIVE  POUNDS, 

.  *  ,  ,     •  (  'J  ...... 

,    A*  directed  by  But.  17  Geo,  IIL  c  39,  Sf hedule  No.  2. 

fHere  insert  the  place,  day,  month,  and  jrear,  when  and  where  made.] 

TmeMif-me  dtjf§  ^fier  dtU,  fOMf  <•  A,  B.  ^  ,  or  hu  tfder^  the 

el  ■■  »  vclaio  neoetctfd ^y 

CO. 

To  E.F.  </ ,  I 

HlittestG.iL '^  i 


T] 


FORiM  OF  A  CHECK. 

(«)  (3-5) 

London,  5^A  Ocfofrer,  1798. 
(16-17) 


(6)        (9)  ^    (10)       (11) 
Pmi  Am  B*  or  hemrtTy  TVcaf  y  Poimdi. 

(4)  (15) 

itftO    0    0  J.K. 


*  The  Figuret  refer  to  the  parts  of  the  observatioDt  in  the  followiog  pages  of  this 
chapter. 
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(1) — Before  the  statute  of  the  22  Geo.  3.  c.  33.  ut,  stamp  daty. 
there  was  no  stamp  duty  imposed  on  bills  of  exchange, 
&c.  and  they  were  in  all  cases  made  on  plain  unstamped 
paper,  and,  indeed,  were  expressly  exempted  from  any 
stamp  duty,  by  the  5th  W.  &  M.  c.  21-  s.  5. ;  but  by 
the  first  mentioned  statute  certain  duties  were  imposed 
ia  almost  all  cases  upon  these  instruments.  This  and 
two  subsequent  statutes,  (23  Geo.  3.  c.  49-  &  24  Geo.  3. 
8. 1.  c.  7.)  were  repealed  by  the  31  Geo.  3.  c.  25. 
whereby  certain  duties  were  imposed,  and  which  were 
increased  by  the  37  Geo.  3.  c.  90.  and  which  continued 
in  force  until  the  10th  October,  1804,  from  which  day 
nntil  the  11th  October,  1808,  the  44  Geo.  3.  c.  98.  re- 
gulated the  amount  of  the  duty  on  bills,  notes,  &c.; 
from  that  day  until  the  28th  September,  1815,  the 
duties  on  bills  and  notes  were  regulated  by  the 
48  Geo.  3.  c.  149-  and  from  the  last  mentioned  period 
to  the  present  time  (1818),  the  regulating  statute  is 
the  5S  Geo.  3.  c.  1 84. 

By  this  act,  with  respect  to  Inland  Bills  of  Exchange,  Pmrisiom  of  the 
whether  negotiable  or  not,  a  distinction  is  made  in  the  9.  cAm/  *** 
amount  of  the  stamp  between  bills  and  notes,  payable 
at  a  time  not  exceeding  two  months  or  sixty  days  after 
date,  and  those  exceeding  that  time,  and  a  penalty  of 
^100  is  imposed  on  any  person  post  dating,  or  issuing 
any  bill  or  note  so  post  dated,  so  as  to  avoid  the  higher 
duty '.  It  is  also  provided,  that  all  drafts  or  orders  for 
the  payment  of  money  by  a  bill  or  promissory  note,  or 
for  the  delivery  of  any  such  bill  or  note  in  payment  or 
satisfaction  of  any  money,  shall  be  liable  to  the  like 
stamp  duty  as  a  bill  or  note.  There  are  other  provisions 
in  the  act  which  will  be  found  in  the  Appendix* 

A  foreign  bill  drawn  in,  but  payable  out  of  Great 
Britain,  if  drawn  singly  and  not  in  a  set, .  is  liable  to  the 
same  duty  as  an  inland  bill  of  the  same  amount  and 
tenor.    But  foteign  bills  drawn  in  Great  Britain,  in 

■  Sec.  12.    See  clause  post,  App* 
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1st,  Stamp  daty.  sets,  are  subject  to  a  stamp  duty,  progressively  increas- 
ing according  to  the  amount  for  every  bill  of  each  set*. 
It  is  also  provided,  that  promissory  notes  made  out  of 
Great  Britain^  shall  not  be  negotiated  or  paid  in  Great 
Britain,  unless  the  same  shall  have  paid  the  duty  on 
promissory  notes  of  the  like  tenor  and  value  in  Great 
Britain,  with  an  exception  of  notes  made  and  payable 
only  in  Ireland  ». 

Exemptions  from  these  stamp  duties  are  made  in 
favour  of  bills  or  bank  post  bills,  issued  by  the  Bank  of 
England,  and  of  all  bills, '  orders,  remittance  bills,  and 
remittance  certificates,  drawn  by  commissioned  officers, 
masters,  and  surgeons  in  the  navy,  or  by  any  commis- 
sioner of  the  navy,  and  other  bills  drawn  by  or  upon 
persons  in  certain  public  employments,  and  also  in 
favour  of  drafts  or  orders  for  the  payment  of  money  to 
the  bearer  on  demand,  and  drawn  upon  any  banker  or 
person  acting  as  a  banker,  residing  or  transacting  the 
business  of  a  banker,  within  ten  miles  of  the  place 
where  such  draft  or  order  shall  be  bsued,  provided  such 
place  shall  be  specified  in  such  draft  or  order,  and  the 
same  shall  bear  date  on  or  before  the  day  on  which  the 
same  shall  be  issued,  and  provided  the  same  do  not  di- 
rect the  payment  to  be  made  by  bills  or  .promissory 
notes. 

With  respect  to  promissory  notes^  a  distinction  is 
made  in  the  amount  Of  the  duty,  between  those  which 
arc  payable  at  a  time  exceeding  two  months  after  date, 
or  sixty  days  after  sight,  and  those  payable  at  a  longer 
period,  and  also  between  those  intended  to  be  re-issued 
after  payment,  and  those  which  cannot  be  so  circu- 
lated', and  notes  for  the  payment  of  money  by  instal- 
ments, are  subject  to  the  same  duty  as  on  a  promissory 
liOte  payable  in  less  than  two  months  after  date,  for  asum 
equal  to  the  whole  amount  of  the  money  to  be  paid,  and 


i*-^ 


•  55*Gcb.  3.  c.  iB4.  Schedule  1. 

•  Id.  sect.  29. 

'55  Geo«  3.  c.  184.  Scheduk  I.  tit.  Promiisory  Note. 
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negotiable  instruments  in  the  form  of  promissory  notes,  lat,  Staa^atj. 
and  for  the  payment  of  less  than  jf  20,  upon  a  contin- 
gency, whether  available  or  not,  are,  nevertheless,  lia- 
ble to  the  stamp  duty  \ 

Exempiions  are  introduced  in  favour  of  notes  of  the 
governor  and  company  of  the  Bank  of  England,  and 
of  notes  payable  upon  a  contingency,  and  exceeding 
«£S0,  but  it  is  nevertheless  provided  that  the  latter 
shall  be  liable  to  the  duty  which  may  attach  thereon 
as  agreements  or  otherwise. 

The  penalty  of  £50  is  imposed  upon  any  person 
who  shall  make,  sign,  or  issue,  or  cause  to  be  made, 
signed,  or  issued,  or  shall  accept  or  pay,  or  cause  or 
permit  to  be  accepted  or  paid,  any  bill  of  exchange, 
draft  or  order,  or  promissory  note  for  the  payment  of 
money  liable  to  any  of  the  duties  imposed  by  the  act, 
without  the  same  being  duly  stamped  s  Penalties  are 
also  imposed  upon  persons  drawing,  receiving,  or  pay- 
ing any  post  dated  or  other  unstamped  draft  on  a 
banker,  not  made  conformably  to  the  act'.  Regulations 
are  then  made  relative  to  re-issuable  notes,  and  for  the 
licences  to  bankers  drawing  and  issuing  such  notes  ^; 
and  it  is  provided,  that  all  the  powers,  regulations,  and 
penalties  contained  in  and  imposed  by  the  several  acts 
of  parliament  relating  to  the  duties  thereby  repealed, 
and  the  several  acts  of  parliament  relating  to  any  prior 
duties  of  the  same  kind  or  description,  shall  be  of  full 
force  and  effect  relativ/e  to  the  duties  thereby  granted^ 
Hence  therefore  most  of  the  decisions  on  the  former 
acts^  are  applicable  to  the  existing  stamp  duties  on  bills 
and  notes. 

With  respect  to  foreign  bills,  it  is  clear,  that  the  Ded«i«i«  on  tbe 

.  statutes  relative 

legislature  did  not  mean  to  extend  the  stamp  duties,  to  itainpk 

*  55  Geo.  3.  c.  184.  Schedule  1.  tit.  Promissory  Note« 
^Id.  ibid.  sect.  11. 

^Jd.  sect.  13. 

*  Id.  sect  14.  to  sect.  ?8. 
Ud.secr.8t 
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Decision*  on  the  imposed  bv  thcsc  acts  to  such  foreiffii  bills  as  are  made 

statutes  relative       i 

to  stamps.  abroad,  where  the  use  of  them  could  not  be  enforced ; 

and  it  may  be  collected  from  the  language  of  the  acts, 
that  the  duty  is  only  imposed  on  bills  drawn  in  Great 
Britain  *.  And  where  a  bill  was  drawn  in  Ireland, 
and  blanks  left  for  the  date,  sum,  time  when  payable, 
and  the  name  of  the  drawee,  and  transmitted  to 
England,  where  it  was  completed  and  negotiated,  it 
was  held,  that  this  was  to  be  considered  as  a  bill  of 
exchange,  from  the  time  of  signing  and  indorsing  it 
in  Ireland,  and  that  an  English  stamp  was  not  neces- 
sary *.  So  where  a  bill  of  exchange  was  drawn  in 
Jamaica,  upon  a  stamp  of  that  island,  with  a  blank 
for  the  payee's  name,  and  transmitted  to  England, 
where  a  bona  fide  holder  filled  in  his  own  name  as 
payee,  it  was  considered,  that  no  English  stamp  was 
necessary*;  but  if  a  bill  be  drawn  in  England,  though 
dated  at  some  foreign  place,  such  bill  cannot  be  en- 
forced here  without  an  English  stamp*. 

With  respect  to  the  amount  of  the  sum  payable,  it 
was  recently  made  a  question,  whether  a  stamp  for 
the  exact  amount  of  ^50  was  sufficient  for  a  bill  for 
that  sum,  with  all  legal  interest,  it  was  contended, 
that  the  stamp  was  insufficient,  because  the  bill  was 
to  carry  interest  from  the  date,  and  therefore  a  larger 
sum  was  payable  upon  it  than  ^50 ;  but  it  is  reported, 
that  Lord  Ellenborough  inclined  to  think  the  stamp 
sufficient,  as  there  was  no  interest  due  when  the  bill 
was  drawn,  and  it  was  then  a  security  for  the  sum 
of  £50y  and  no  more ;  and  as  there  is  always  interest 
to  be  recovered,  if  the  bill  be  not  paid  the  day  it 
becomes  due.  The  case  afterwards  came  before  the 
court,  when  it  was  decided  upon  another  point,  and 


'  55  Geo.  3.  c.  184.— Crutch  ley  v.  Mann,  1  Marsh.  29. 
*  Snaith  r.  Mingay,  1  M.  &  S.  87- 
'  Crutchley  x.  Mann,  5  Taunt.  529*— 1  Marsh.  29*  S.  C. 
^  Jordaine  v.  LasUbrook,  7  T.  R.  6oi.«-*Abraham  v.  Du  Bois,  A 
Campb.  269* 
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no  opinion  was  eiven  as  to  the  sufficiency  of  the  i>ecinai»  on  the 

r  ^  <  stafates  relative 

Stamp  '•  ta 

It  has  been  holden,  that  a  bill  payable  at  sight,  is 
not  to  be  considered  as  a  bill  payable  on  demand,  so 
as  to  be  exempt  From  duty,  under  the  stamp  act, 
S3  Geo.  3.  c.  49«  s.  4.  in  favour  of  bills  payable  on 
demand  *• 

Upon  the  exempting  clause  in  the  former  acts,  in 
favour  of  checks  on  bankers,  it  has  been  holden,  that 
the  person  on  whom  the  check  is  drawn,  must  be 
bona  fide  a  banker',  and  that  a  draft  on  a  banker, 
post  dated,  and  delivered  before  the  day  of  the  date, 
though  not  intended  to  be  used  till  that  day,  must  be 
stamped,  or  will  be  void  ♦. 

It  was  provided  by  statute  S 1  Geo.  3.  c.  25.  s.  19. 
(to  which  55  Geo.  S.  c.  1 84.  s.  7*  refers,)  that  unless 
the  paper  on  which  a  bill  or  note  be  written,  be 
stamped  with  the  proper  duty,  or  a  higher  duty,  it 
shall  not  be  pleaded  or  given  in  evidence  in  any  courts 
or  admitted  to  be  good,  useful,  or  available,  in  law  or 


^WiM—»         I  ■      I    — — — .— ■— W^M^^"^— i— i— ^— ^^i^ 


*  Israel  v.  BenjamiOy  3  Campb.  40. 

*  TAnson  v.  Thomas,  B.  R.  Trin.  24  Geo.  3. — Bayl.  42.  In  an. 
tctioa  on  an  inland  bill,  the  question  was,  whether  it  was  incladed 
under  ao  exception  in  the  stamp  act  of  23  Geo.  3.  c.  49*  s»  4.  in 
^foor  of  bills  payable  on  demand,  and  the  court  held  it  was  not ; 
aixi  Buller,  J.  mentioned  a  case  before  Willes,  C.  J*  in  London,  in 
which  a  jury  of  merchants  was  of  opinion,  that  the  asual  days  of 
grace  were  to  be  allowed  on  bills  payable  at  sight.  See  also  Dehen 
V.  Harriot,  1  Show.  164. 

'  Casileman  v.  Ray,  2  Bos.  &  PuL  3S3.  Action  for  money  had 
and  received  :  defendant  pleaded  set-off  as  to  part,  and  produced  the 
following  paper,  unstamped,  in  evidence,  to  support  his  plea :— ; 

Mr.  Castleman, 

Please  to  pay  the  bearer  £ ,  his  receipt  i9[iU  be  your  di»» 

Atrgc  from  T.  M. 

Sundgate,  3d  Sept.  1790. 
Mr.  Cas^erotiqi  Br^ck^ayer)  PAi<)  by  R.  Ray, 

Ci^mberwell.  for  C*  Castleman. 

The  defendant  objjected  to  this  paper  being  received  in  eYidence,  as 
Mt  falling  within  seetion  4.  of  23  Geo.  3.  c.  49.  Castleman  not  being 
a  banker;  and  Chambre,  J.  before  whom  the  cause  was  tried,  being 
of  that  opinion,  a  verdict  was  found  for  the  plaintiff,  and  the  courts 
apoQ  motion,  refuse^  a  rule  for  a  new  trial.  See  also  Ruff  9.  WeWs 
)£ip.  Kep.  129* 

*  AllcQ  9.  Keeres,  l  Efist.  435.~Wbitivell  v.  B^vm»  3  Bob.  A^ 
PuL»9,  ' 
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Decisions  on  tiic    equity;  and  that  it  shall  not  be  lawful  for  the  coip- 

f  tatuU'ft  relative  .     . 

to  stamps.  missioners,  or  their  officers,  to  stamp  any  bill  or  note 

after  it  is  made ;  and  though,  upon  this  statute,  it  has 
been  held,  that  if  the  commissioners  exceed  their 
authority,  and  do  stamp  tlie  bill  or  note  after  it  has 
been  made,  no  defence  can  be  established,  to  an 
action  founded  on  the  bill  or  note,  on  that  ground, 
because  it  would  be  injurious  to  paper  credit,  if  it 
were  necessary  for  an  indorsee  to  ascertain,  before  he 
takes  a  bill,  whether  or  not  it  wajs  stamped  previously 
to  its  having  been  made';  yet,  according  to  more 
recent  decisions,  it  should  seem,  that,  at  least,  if  the 
•  instrument  be  in  the  hands  of  the  party,  in  whose 
favour  it  was  originally  made,  a  subsequent  stampijQg 
would  not  render  it  available  against  such  positive 
enactment*. 

It  being  found  that  the  above  statute  frequently- 
defeated  the  claims  of  the  holders  of  bills,  the 
legislature  passed  a  temporary  act ',  whereby  the 
commissioners  of  His  Majesty's  stamp  duties^  on  proof 
by  the  holder  that  no  fraud  on  the  revenue  was  in- 
tended, were  authorized  to  stamp  bills,  &c.  after  they 
were  drawn,  on  payment  of  a  certain  penalty;  but 
as  the  power  of  commissioners  under  this  act  has 
long  since  expired  ^  and  as  bills  and  notes  are  ex- 
cepted  in  the  43  Geo.  3.  c.  127-  s.  5.  and  44  Geo.  3. 
c.  9S.  s.  24.  the  holder  of  a  bill  has  no  civil  remedy 
thereon,  if  it  be  either  unstamped,  or  bear  a  stamp  of 
an  injf^rior  value  to  that  required  by  the  acts,  or  be 
of  a  different  denomination  ^ 


'  Wright  V.  Riley,  Peake  Rep.  173. 

*  Roderick  <;.  Hovil,  3  Campb.  103. — Rapp  v.  AUnut,  id.  lOS. 
lA  noiis. 

^  34  Geo.  3.  c.  32. 

*  Bay  I.  26.  in  notes. — Pkil.  Evid.  3d,  ed.  459,  n.  •. 

^  In  criminal  prosecutions,  ihe  want  of  a  proper  stamp  is  not  in 
general  an  available  objection.  See  the  cases,  1  Chitty  Crim.  Lavv, 
582  to  6S4. — Phillips  on  Evid.  3d  ed.  454  to  458.  And  us  to  the 
instances  in  which  an  un*itaiiiped  bill  or  note  may  be  given  iii 
evidence,  8(>e  3  Bos.  h  Pul.  3l6.— Fcake  Rtp.  75. — 15  East.  449. 
455. —  Philiips  Law  of  Evid.  3d  ed.  403.  454.     In  Gregory  r.  Fraser^ 
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An  authority,  however,  was  given  to  the  commis-  BeciMoiw  on  tiM 

,  •  statuteA  relative 

sioaers  by  37  Geo.  3.  c.  136.  s.  4.  to  stamp  bills,  to  stamps, 
checks,  and  notes,  with  the  additional  stamp  duty 
imposed  by  37  Geo.  3.  c.  90.  at  any  time  before  the 
1st  November,  1797,  without  any  penalty,  and  the 
following  section  (which  appears  to  be  still  in  force') 
provides,  that  any  bill,  &c.  made  after  the  passing  of 
tiie37  Geo.  3.  c.  135.  and  liable  to  any  stamp  duty 
under  31  Geo.  3.  c.  25.  and  which  shall  be  stamped 
with  a  stamp  of  a  different  denomination  from  that 
required  by  that  act,  may,  if  the  stamp  be  of  equal  or 
superior  value  to  the  stamp  required,  be  stamped  with 
the  proper  stamp,  on  payment  of  the  proper  duty,  and 
40«.  if  the  bill  be  not  due,  or  jElO.  if  due;  and  the 
commissioners  are  thereupon  to  give  a  receipt  for  the 
duty  and  penalty  so  paid,  on  the  back  of  the  bill, 
and  such  bill  will  be  valid  in  any  court.  Previously 
to  this  act,  a  bill  stamped  with  an  improper  stamp 
was  valid,  provided  it  was  a  stamp  required  under 
31  Geo.  3.  c.  25.  and  was  of  the  same  or  greater  value 
than  the  proper  one  * ;  but  where,  in  an  action  on  a 
note  by  an  indorsee,  the  stamp  appeared  to  be  a  7^. 
ictd  stamp,  Lord  Kenyon  said  the  note  could  not  be 
received  in  evidence,  and  the  plaintiff  was  accordingly 
nonsuited '. 

Previously  to  the  enactment  in  the  43  Geo.  3.  c.  137. 
it  was  held  that  a  promissory  note  for  £<15  :  5s.  written 
)]pon  a  9^.  stamp  (being  the  stamp  imposed  by  31 
Geo.  3.  c.  25.  on  notes  not  exceeding  <^50.  but  which 

3  Campb.  454,  it  was  held,  that  although  a  promissory  note,  without 
%  stamp,  cannot  b«  leceived  in  evidence  as  a  security,  or  to  prove  the 
I'jaii  of  money,  it  may  be  looked  at  with  a  view  to  ascertain  a  coU 
laitral  fact ;  and  therefore,  in  this  case,  the  action  being  for  money 
l^Qt,  and  Uie  defence  was,  that  the  defendant  had  been  made  drunk 
h' the  plaintiflf,  and  induced  to  sign  the  note,  viichout  any  considera* 
tion,  Lt>rd  Rllenborough  held,  that  the  note  might  be  looked  at  by 
|1k  jury  as  a  cotcmporary  writing*  to  prove  or  dibprove  the  fraud 
iffipoted  to  the  plaintiff. 

'  Chamberlain  v.  Porter,  1  New.  Rep.  30. 

*  31  Geo.  3.  c  25.  s.  19.  Chamberlain  v.  Porter,  1  New.  Pep.  34. 

'  Maiming  V.  Uvie,  cor.  Lord  KenyoD,  sittings  after  M.  T.  17d^« 
Bayl  37.  n.  (a). 
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Decisions  on  the  at  the  tiiDC  of  the  niakin?  of  the  note  had  ceased 

ststates  relatiyc  ^ 

toAtuups*  to  be  the  proper  stamp  or  any  note  whatever,)  in- 

stead of  an  Sd.  stamp,  (bemg  that  required  by  37 
Geo.  3.  c.  90.  on  notes  not  exceeding  jCSO.)  was  void ' ; 
but  it  is  afterwards  held,  that  a  promissory  note  for 
J045\  which  by  law  required  a  stamp  of  I^ :  6d.  com- 
posed of  three  different  sums,  applicable  to  three 
different  funds,  under  three  acts  of  parliament,  bein^ 
written  on  a  Ss.  stamp,  composed  of  three  different 
sums,  applicable  to  the  same  J'unds,  though  in  larger 
proportions  to  each  than  was  required,  such  note  is 
good*.  To  obviate  the  objection  on  account  of  a 
larger  stamp  being  imposed  than  was  necessary,  it 
was  enacted  by  the  43  Geo.  3.  c.  127-  s.  6.  tha^ 
every  instrument,  matter,  or  thing,  stamped  with  a 
stamp  of  greater  value  than  required  by  law,  shall 
be  valid,  provided  such  stamp  shall  be  of  the  de«< 
nomination  required  by  law  for  such  instrument,  &c. 
and  by  the  recent  act  55  Geo.  3*  c.  184.  s.  10.  it 
is  provided,  that  all  instruments  upon  which  any 
stamp  duty  shall  have  been  used,  of  an  improper 
denomination  or  rate  of  duty,  but  of  equal  or  greater 
value  in  the  whole  with  the  proper  stamp^  shall  be 
valid,  except  where  the  stamp  used  on  such  instru* 
ment  shall  have  been  specifically  appropriated  to  any 
other  instrument,  by  having  its  name  on  the  face. 

Under  the  former  acts,  qualifying  the  right  to  re- 
issue  bills  after  payment^  it  has  been  determined,  that 
after  a  bill  has  been  returned  to,  and  paid  by  the 
drawer,  he  may,  without  a  fresh  stamp,  indorse  the 
bill  over  to  a  new  party,  who  may  in  his  own  name 
sue  the  acceptor,  because  the  prohibition  against  re- 
issuing after  payment  import;^  only  a  payment  by  the 
acceptor  ^ 

If  a  bill  or  note  be  made  in  any  part  of  the 
King^s  dominions,  as  in  Jamaica,  ^here  by  the  law  or 

'.  Fan*  V.  Price,  1  East.  ^5,  see  ob8ei[vatiou5  ia  Bajley,  SJ* 

*  Taylor  v.  Hague,  2  East.  414. 

^  Callow  V.  Lawrence^,  3  M,  &  S.  95. 
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SQch  place  a  stamp  is  required,  such  instrument  can-  Decisions  on  &• 

.  ,  statutes  relative 

not  be  recovered  upon  m  any  court  here^  unless  pro*  to  stamps, 
perly  stamped,  according  to  the  law  of  the  place 
where  the  same  was  made ' ;  but  our  courts  do  not  re- 
gard the  Revenue  Laws  of  a  foreign  independent  State*. 
When  a  bill  of  exchange  or  promissory  note  is  not 
properly  stamped,  it  has  been  held,  that  a  neglect  to 
present  it  for  acceptance  or  for  payment,  will  not 
discharge  the  drawer  or  indorser  from  liability  to  pay 
the  original  debt,  in  respect  of  which  it  was  indorsed 
or  delivered  to  the  holder*;  and  if  there  be  any  such 
original  debt,  between  the  holder  and  such  drawer  or 
iDdorser,  the  holder,  though  he  cannot  recover  upon 
such  instrument,  may  nevertheless  sustain  his  action 
for  such  original  debt*.     But  where  there  is  no  pri- 

■  Aives  p.  Hodson,  7  T.  R.  241.— 2  Esp.  Rep.  528.  S.  C— Clegg 
V.  Levy,  3  Campb.  1 66. 

*  Roach  V.  EcJie,  6  T.  R.  425. — Bouchers.  Lawreuce,  Rep.  Temp. 
Hardw.  193. — llolman  v.  iJohnson,  Cowp.  343. — Clug'asv.  Penaluna, 
4T.  R.  467-— Park,  on  Ins.  7th  ed.  390.— Marsh,  ou  Ins.  1st  ed.  51, 
55.  in  which  this  point  is  discussed. 

*  Wilson  V.  Vysar,  4Taunt.  288.  Action  for  goods  sold,  defence, 
payment.  A  bill  drawn  by  H.  on  B.  and  accepted  by  the  latter,  and 
indorsed  by  defendant  to  plaintiffy  for  such  goods.  It  was  not  pre* 
sented  for  payment  when  due,  and  in  consequence  of  the  laches, 
payment  was  refused  by  the  drawer  and  the  defendant.  To  rebut  this 
defence,  the  plaintiff  proved  that  the  bill  was  drawn  on  a  stamp 
of  inferior  value  to  that  received  by  the  statute  and  therefore  could 
Bot  te  given  in  evidence  for  the  defendant,  it  was  then  proved,  that 
if  it  had  been  presented  at  maturity,  it  would  have  been  paid ;  but 
the  court  held,  that  as  the  bill  was  not  properly  stamped,  they  could 
not  coiisider  it  as  payment. 

Ruff  V.  Webb,  1  £sp.  Rep.  129.  Assumpsit,  for  work  and  labour, 
and  it  was  decided,  that  a  draft  in  these  woi'ds  "  Mr.  R.  will  much 
*'  oblige  Mr.  W.  by  paying  to  I.  R.  or  order  ;£20.  on  )iis  account,** 
was  a  bill  of  exchange,  and  could  not  be  given  in  evidence  without 
a  stamps  and  also  that  such  draft,  although  taken  without  objection 
by  the  party  at  the  time,  was  not  any  discharge  of  the  subsisting 
debt. 

Bat  in  Swear^  V.  Wells,  1  Esp.  Rep.  3 17*  Where  a  creditor  had 
agreed  to  take  part  of  his  debt  in  hand,  and  a  note  for  the  remain- 
dcr  at  a  future  day,  but  which  note  was  by  mistake  given  upon  a 
wrong  stamp,  it  was  held,  that  having  taken  the  money  to  be  paid 
in  hand,  he  was  compellable  to  wait  till  the  time  when  such  security 
would  become  due,  unless  in  the  mean  time  the  party  had  refused 
to  give  a  note  properly  stamped,  and  see  Chamberlain  v.  Delarive^ 
SWils.  353. 

^  See  the  cases  in  the  last  note»  and  Brown  v.  Watts,  1  Taunt.  SS3m 
Alfet  V.  Uodson,  7  T.  R.  243.  and  Tyte  o.  Jones,  cited  I  Ea^t*  58. 
n.  (a).— Puckford  v.  Maxwell,  6  T.  R.  52.— White  v.  Wilsao^  2  Boaw 
k  Pnl.  118.— Wilson  V,  Kennedy,  1  Esp.  Rep.  245.— Wade V.*  Beaw 
ley,  4Eip.7. 
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HrcMMw  «■  tw  vity  between  the  plaintiff  and  the  defendant,  as  in 


(•  itaap*.  the  case  of  a  remote  indorsee  and  the  acceptor,  the 

former  will  have  no  remedy  against  the  latter,  if  the 
stamp  be  defective,  and  not  remediable  by  the  above 
provisions,  and  a  court  of  equity  will  not  «n  general 
afford  him  relief'.  But  where  a  party  had  entered 
into  an  express  agreement,  to  give  a  valid  note»  and 
had  given  one  upon  an  improper  stamp,  a  court  of 
equity  enforced  the  delivery  of  a  valid  note*;  and  if 
a  defendant  in  an  action  at  law,  pay  money  into  court, 
upon  the  whole  declaration,  he  is  precluded  from  ob- 
jecting to  the  sufficiency  of  the  stamp  cm  which  the 
bill  was  drawn  '• 

f«y,phetwiier«      (q) — It  is  proper,  in  all  cases,  to  superscribe  the 

name  of  the  place  where  the  bill  is  really  made,  and 
when  the  nmker  is  not  a  person  well  known  in  the 
commercial  world,  it  is  advisable  for  him  to  mention 
the  number  of  his  house,  and  the  street  in  which  he 
resides,  in  order  that  the  holder  may  be  the  better 
enabled  to  find  him  out,  in  case  his  responsibility  is 
doubted,  or  in  case  acceptance,  or  payment  is  refused 
by  the  drawee.  According  to  the  form  in  the  sche- 
dule contained  in  the  17  Geo.  3.  c.  30.  in  certain  cases 
where  bills  are  under  j£5.  it  is  absolutely  necessary  to 
insert  the  name  of  the  place  where  they  are  made ; 
and  if  this  be  omitted  in  a  check  on  a  banker  it  will 
not  be  exempt  from  the  stamp  duties  imposed  by 
the  S&  Geo.  3.  c.  184.  and  the  prior  acts. 
s«y,  Date,  (5) — As  the  timt^  when  a  bill  is  to  become  due^  is 
generally  regulated  by  the  time  when  it  was  made,  the 
date  of  the  instrument  ought  to  be  clearly  expressed  *, 
and  although  it  is  the  common  practice,  to  write  the 
date  in  figures,  yet,  in  order  to  prevent  intentional,  or 
accidental  alteration,  which  may  invalidate  the  instru- 


■  ToQlmin  v.  Price,  5  Ves.  jun.  240. 
^  Aylett  v.  Bennett,  I  Anstr.  45. — 2  Bridgm.  538. 
^  hrael  v.  Benjamin,  3  Campb.  40. 

♦  Beawes,  pi.  3. — Mar.  2d  edit  91. — Pardcssas,  Cours  dc  Droit 
Commercial,  1  torn.  348'. 
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ment,  even  in  the  hands  of  an  innocent  holder",  it     JdijiDato. 

may  be  advisable  to  write  the  date  at  full  length  in 

words,  and  it  has  been  recently  enacted,  that  it  shall 

not  be  lawful  for  any  banker  or  other  person  to  issue 

any  promissory  note  for  the  payment  of  money  to 

the  bearer  on*  demand,  liable   to  any  of   the  duties 

imposed   by  the  act,  with  the  date  printed  thereii^ 

under  a  penalty  of  jE50\    There  is  no  legal  objection 

to  a  bill  being  dated  on  a  Sunday' ;  and  the  date  of  a 

bill  or  note  is  prini&  facie  evidence  of  its  having  been 

made  on  the  day  of  the  date\    A  date,  however,  is  not, 

m  general,  essential  to  the  validity  of  a  bill,  for  where 

a  bill  has  no  date,  the  time,  if  necessary  to  be  inquired 

into,  will   be  computed  from  the  day  it  was  issued*; 

and  if  a  bill  of  exchange  be  made  payable  two  mouths 

after  date,  and  no  date  be  expressed,  the  court  will 

intend  it   to  be  payable  two  months  after  the   day 

on  which  it  was  made^     A  check,  if  post  dated  and 

notstampedt  we  have  seen  is  invalid  7;  and  though  it 

has  been  decided  that  a  bill  of  exchange  may  be  post 

dated* ;  yet  we  have  seen  that  this  cannot  be  done  so 

as  to  postpone  the  payment  for  more  than  two  months 

or  sixty  days  from  the  time  it  is  issued,  unless  the 

■  Master  v.  Miller,  4T.  R.  320, 
*  55  Geo.  3.  c.  184.  s.  18. 
^  Drury  r.  De  Fontaine,  1  Taunt.  131. 

^Taylor  V.  Kinlock,  1  Stark.  175.  The  date  upon  a  promissor}* 
note  made  by  a  bankrupt  of  a  time  antecedent  to  an  act  of  bankruptcy, 
is  prima  fjtcie  evidence  to  shew  that  the  note  existed  before  the  act  of 
bankruptcy  was  committed,  so  as  to  establish  a  peiiiioning  creditor's 
debt  in  an  action  by  the  assignees. 

^  Armit  v.  Breanie,  2  Lord  Haym.  iO/G.  1082.  An  award  which 
directed  the  removal  of  some  scaffolds  within  58  days  from  the  date 
of  the  award,  had  no  date;  an  objection  being  taken  upon  this  ground, 
the  court  said  the  time  was  to  be  computed  from  the  delivery.  See 
also  2  Show.  422.— Goddard's  Case,  2  Co.  5.  (a).— Sel.  Ni.  Pri.  283, 
Bftc.  Ab.  Leases,  1.  1. — Com.  Dig.  Fait,  B.  3. 

^  De  la  Courtier  v.  Bellamy,  2  Show.  422.  Case  on  a  foreign  bill 
of  exchange,  payable  at  double  usance  from  the  date,  and  it  was  al- 
lege that  the  party  beyond  the  sea  drew  the  bill  on  a  certain  day,  ami 
that  the  same  was  presented  to  and  accepted  by  the  defendant.  Ex- 
ception, that  the  date  of  the  bill  was  uot  set  forth.  The  court 
said  that  they  would  intend  the  date  of  the  bill  from  the  drawing  qi 
tt.  See  also  Hague  v.  French,  3  Bos,  &  PuL  173.  S.  P. 
^  Ante,  71,  n.  4. 
■Pasnoie  v.  North,  13  EasL  517.' 
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sdiy, Date,     increased  duty  be  paid'.     By  the  statute  17  Geo.  3- 

c.  30.  however,  it  is  enacted,  that  all  bills  of  exchange, 
or  drafts  in  writing,  being  negotiable,  or  transferable^ 
for  the  payment  of  twenty  shillings,  or  any  sum  of 
money  above  that  sum,  and  less  than  five  pounds,  or 
on  which  twenty  shillings,  or  above  that  sum,  and  less 
than  five  pounds,  shall  remain  undischarged,  shall 
bear  date  before  or  at  the  time  of  drawing  or  issuing 
thereof,  and  not  on  any  day  subsequent  thereto. 

4thiy,  Som  pay-        (4) — There  is  no  necessity  for  the  superscription  q/* 

the  sum  for  which  the  bill  is  payable,  provided  it  be 
mentioned  in  the  body  of  the  bill ;  but  the  super- 
scription will  aid  an  omission  in  the  body*;  and  it  is 
the  advice  of  Beawes',  that  the  sum  payable  be  ex- 
pressed so  distinctly  both  in  words  and  figures,  that 
no  exception  can  be  taken  to  the  instrument ;  and  it 
is  now  the  usual  mode,  to  superscribe  the  sum  payable, 
in  figures  at  the  head  of  the  instrument,  and  in  words 
in  the  body  of  it. — In  drawing  a  check  on  a  banker, 
the  sum  is  generally  subscribed. 

5thiy,  Time  and       (5) — By  a  French  ordinance,  it  was  required  that 

bills  of  exchange  made  in  that  country,  should  express 
the  time  when  they  were  to  be  paid^  or  otherwise  they 
would  be  invalid  ♦;  but  there  being  no  positive  regula- 
tion affecting  bills  in  this  country,  they  would  be  valid, 
although  no  time  be  mentioned  in  them,  and  would 
operate,  as  in  the  case  of  a  check  on  a  banker,  a;^ 


plmctofpayiLtnt. 


I  \\\   ■ 


T 

*  Ante,  67^  and  55  Geo.  3.  184.  s.  12. 

*  Elliot's  Case,  2  East.  Pleas  Crown,  9^l»  ^^  an  indictment  for 
forging  the  following  note  :«- 

No.  17.    73. 
I  promise  to  pay  Mr.  I.  C.  or  bearer,  on  demand,  tbe  sum  of  fifty 

London,  20  June,  \795m 
£  Fifty  For  Governor  and  Company  of  the 

Bank  of  England, 
Entered  C.  Blewari.  Thes.  Thompum, 

Tbe  forgery  being  proved*  it  was  urged  for  the  defendant,  that  this 
wwa  noc  a  note  for  fifty  pounds,  as  the  word  **  pounds'^  was  not  inserted ; 
and  judgment  was  respited  for  the  opinion  of  the  judges*  who  all  agreed 
that  the  £  fifty  in  the  margin  removed  every  doubt,  and  shewed  that 
tbe  fifty  in  tbe  body  of  the  note  was  intended  for  pounds. 

^  Boawes,  tit.  Bills  of  Exchange,  pt.  S. — Marius,  139* 

*  Poth.  pi,  32, — Pardessus  droit  Commercial,  1  torn.  352. 
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iiayable  on  demand  *.     It  is  advisabley  however,  in  all  sthiy,  Time  and 

.  Ill   |>*ace  of  payment. 

cases,  to  express  the  time  of  payment  as  clearly  and 
intelligibly  as  possibles  &nd  it  is  therefore  usual 
to  write  it  in  words,  particularly  as  they  are  less  sub- 
ject to  alteration  than  figures ;  and  where  a  bill  is 
draMTR  in  one  country  using  one  style^  and  payable  in 
a  country  using  another,  it  is  said  that  the  drawer 
sometimes  makes  the  date  both  according  to  the  old 
and  new  style '. 

With  respect  to  the  time  when  payment  is  to  be 
made^  it  depends  entirely  on  tlie  agreement  of  the 
parties,  ajid  there  is  no  limitation  in  point  of  law, 
though  the  payment  must  not  be  contingent '^^  But  by 
the  17th  Geo.  3.  c.  SO.  negotiable  bills  and  drafts 
under  £5,  of  tlie  description  above  mentioned,  must 
be  payable  within  twenty-one  days  after  the  day  of 
the  date  thereof.  The  operation  of  this  act  is  sus- 
pended with  respect  to  drafts  pa^'able  to  bearer  on 
demand,  by  the  statute  37  Geo.  &  c.  32.  and  other 
subsequent  acts.  Foreign  bills  are  frequently  drawn 
payable  at  usance,  or  usances,  but  they,  like  inland 
bills,  may  be  drawn  payable  at  sight,  or  at  days,  weeks, 
months,  or  years,  after  sight  or  date,  or  on  demand : 
bills,  however,  are  very  seldom  drawn  payable  on  de- 
mand ;  but  usually,  when  it  is  intended  they  should 
be  payable  immediately,  are  drawn  payable  at  sight. 
If  drawn  at  sight,  the  drawer  of  a  foreign  bill  should 
express  that  it  is  payable  according  to  the  course  of 
exchange  at  the  time  of  making  it* ;  for  otherwise,  it 
«eems  that  the  drawee  must  pay  according  to  the  fex- 
change  of  the  day  when  he  has  sight  of  the  bill. 
Checks  on  bankers  very  seldom  express  any  time  when 
they  are  to  be  paid,  and  consequently,  as  will  be  seen 


-i0> 


« Boefam  V.  Sterling,  7  T.  R.  427. 

^Beftwes,  pi.  3. 

'^fyH,  g.— Mar.  91.— Bayl.  113. 
^  ^lif  a  bill  of  exchange  be  made  payable  at  never  so  distant  a  daj, 
it  it  be  a  day  that  must  come,  it  is  no  objection  to  the  bill.     Per 
Villes,  C.J.  in  Coleban  v.  Cooke,  Willes^  396. 

*^  £n  etpeces  au  cours  de  ce  jour/'    Poth.  pi.  174. 
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5thiy,  Time  and   hereafter,  are  demandable  immediately  they  are  deliver- 

place  of  paviuent*       i    ^     ^i  i 

ed  to  the  payee  or  bearer. 

With  respect  to  the  time  when  a  bill  drawn  payable 
in  either  of  these  ways  becomes  due,  the  reader  is  re- 
ferred to  that  part  of  the  work  which  treats  of  the 
presentment  for  payment. 
«thiy,  Request  to      (6) — If  it  be  intended  that  the  bill  shall  be  payable 
'*^'  at  a  particular  place,  the  drawer  should  so  frame  the 

bill  which  he  may  do  either  in  the  body  of  the  bill,  or 
in  the  direction  to  the  drawee,  as  by  the  words,  "  pay- 
able in  London*."  It  is  said  by  Beawes,  in  his  Lex 
Merc*  that  payment  of  a  bill  should  be  ordered  and 
commanded ;  it  is  sufficient  however,  if  it  be  re- 
quested'; and  according  to  Marius,  the  direction  to 
pay  the  money  need  not  be  contained  in  the  body  of 
the  bill,  or  even  on  the  same  side  of  the  paper,  but 
this  form  is  not  recommended*. 
7tMy&8tMy,of  (7,  8) — Inland  bills,  checks,  and  notes,  consist 
levenu  parte.       only  ofonc  part,  but  foreign  bills,  in  general,  consist 

of  several  partSj  in  order  that  the  bearer  having  lost 
one,  may  receive  his  money  on  the  other  ^ ;  but  if  the 

■  ■  ■   I  ■■  I       ■       »    I  ■■■1^  11  I         I       ■        .   ■    ■■  -         ■■  ■  ■■!■■■ I  — »te<i— ia^p^.1—— 1» 

^  Hodge  'u.  FiUis,  3  Caropb.  463.  post.  This  was  an  action  by  the 
Indorsee  against  the  acceptors  of  a  bill  of  exchange,  drawn  in  the 
following  form:— ^ 

Cork,  12th  April,  1813« 
£$,314:  IBs:  \\d. 
At  two  months  date  of  this  our  first  of  exchange,  (second  and  third  of 
the  same  tennr  and  date  not  paid)  pay  to  our  order,  £2,314  :  1$.« ;  Hi. 
and  chiCrge  the  same  to  account  as  advised. 

IF.  &  A.  MemelL 
**  To  Messrs.  Fillis  &  Co.  Plymouth." 

**  Payable  it)  London/* 
The  bill  was  accepted  by  the  defendants,  payable  at  Sir  John  Per- 
ring  and  Co.  Bankers,  London. 

The  plaintiffs  failed  to  aver  in  their  declaration,  the  presentment 
of  the  Ji>ill  for  payment  at  a  London  bankers,  which'  the  defendants, 
on  the  trial,  contended  was  a  material  omission. 

Lord  Ellcnborough  expressed  himself  to  be  of  the  same  opinion,  but 
•aa  the  plaintiO's  counsel,  on  the  trial,  proved  a  promise  by  defendants 
to  pay  the  bill  after  it  became  due ;  Lord  Ellenborough  held,  that  (hat 
circumstance  dispensed  with  direct  evidence  of  a  presentment  for  pay* 
ment  at  the  bankers,  and  therefore  the  plaintiffs  had  a  verdict* 

•  PL  3. 

'  Morris  v.  Lee,  Ld.  Raym.  1397- — Brown  v,  Harraden,   4  T.  K« 
149.-,Ru(rv.  Webb,  1  Esp.  Rep.  129. 
^  Mar.  1 L — Brown  'v.  Harraden,  4  T.  R.  149* 

*  Poih.  pi.  39.— BayL  18,  180. 
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drawer  onlv  give  one  brlL  he  Mnllj  if  it  siiould  be  lost  ^^^r  *  8thiy,of 
be  obliged  to  give  another  of  the  saniecUtc,  to  the 
loser'.  The  several  parts  of  a  foreign  bill  arecallcil 
zsc(;  each  part  contatirs*  a  conclitioa/ .that 'k  shall' be 
paid,  provided  t/ie  others  retnai/k  unpaid;  ^In  otHet 
respects  all  are  of  tlie  same  tenor.  :  This  cori Jition 
should  be  inserted  in  each  part,  and  should  in  eacli 
mention  every  other  part  of  tlie  set;  for  if  a  person^ 
intending  to  make  a-  set  of  three  parts^  should  omi^t 
the  condition  in  the  £rst»  and  make  the  second  with  is 
condition,  mentioning  tlie  fir^st  only,  and  in  the  third 
alone  take  notice  of  the  other  two,^  he  might  perhaps 
in  some  cases  be  Obliged  to  pay  eadi;  for  it  would  be 
no  defence  to  an  action  by  a  bon^  fide  holder  on  the 
second,  that  he  had  paid  the  third,  nor  to  an  action 
on  the  first,  that  he  had  paid  either  of  the  others  *• 
But  an  omission  is  not  perhaps  material,  which  upon' 
the  face  of  the  condition  must  necessarily  have  arisen 
from  a  mistake,  as  if  in  the  enumeration  6f  the  several 
parts,  one  of  the  intermediate  parts  were  to  be  omit- 
ted, for  instance,  "  pay  this- my  first  of  exchange,  se- 
cond and  fourth  not  paid  ^"  Each  of  the  parts  when 
drawn  in  Great  Britain,  must  be  stamped*.  Where  a 
bill  consists  of  several  parts,  each  ought  to  be  deli- 
vered to  the  payee,  unless  one  be  forwarded  to  the 
drawee  for  acceptance,  otherwise  there  may  be  difficul- 
ties in  negotiating  the  bill,  or  obtaining  payments 
The  forgery  of  an  indorsement  of  the  payee  on  one  of 
tlic  parts,  will  not  pass  any  interest,  even  to  a  bona 
fide  holder,  and  the  real  payee  may  sustain  an  action 
on  the  other  part  ^ 

(9)— A  bill  of  exchange  and  promissory  note  must  9tbiy,  To  wham 
specify  to  whom  it  is  to  be  paid^  for  it  is  said  that  other- 


■  !*■*« 


'Poll.  pi.  39.  '  .'    .' 

^Dtvison  V.  Robertson,  3  Dow.  SI'S,  '228.^-B»yl.  1%    Beawes, 
450.-Potl,.  m.  ' 


'BiyL  19. 
♦Ante,  67, 8,"  9. 
'B«yl.i9. 

•Ch««p».  Harley,  cited  in  3  T-.R".  12T. 

O 


payablf. 


82  OF  TH£  FOUK  AND  m£QUlSIT£8  OF   BILLS,  &C 

Mij,  T^wiMi   nfist  it  will  be  merely  waatfc  paper";  but  Pothier^  ob** 

serves,  that  if  the  drawer  havd  omitted  to  mention  any 
person  to  whom  the  bill  is  to  M  paid^  'declaring  in  the 
bill»  however,  from  whom  he  has  received  the  value, 
it  is  but  reasonable  t6  construe  the  instrument  to  be 
payable  to  that  person.  And  it  is  now  settled,  that  if  a 
Inll  of  exchange  be  drawn  and  negotiated,  and  a  blank 
left  for  the  name  of  the  payee,  a  bona  fide  holder  may 
fill  it  up  with  his  own  name,  and  recover  against  the 
drawer*.  But  in  an  action  against  an'  acceptor  the 
iK^der  must  prove  an  authority  from  the  drawer  for 
inserting  his  name  as  payee  V  Care  also  should  be  taken 
that  the  name  be  properly  spelled,  though  if  there  be 
a  mistake,  parol  evidence  is  admissible  to  shew  who 
was  intended  '•  Where  there  are  two  persons  of  the 
same  name,  it  is  advisable  to  describe  the .  payee  in 


'  Per  Cyre,  C.  B.  Gibson  v.  Minet^  1  Hen.  Bla.  60S. 

*Ph31. 

^Cruchley  o.  Clarence,  2  M.  &  S.  $0.  An  action  against  the  cle* 
fondant  as  drawer  of  a  bill  of  exchange,  the  bill  had  been  drawn  onr^ 
one  Henry  Mann,  and  a  blank  left  for  the  name  of  the  payee ;  the 
bill  had  been  negotiated  by  one  Vashon  and  indorsed  to  the  plaintifif, 
who  filled  up  the  blank  with  his  own  name,  and  upon  the  trial  a 
Terdict  was  found  for  the  plaintiff;  the  court  afterwards  reAised  to 
set  abide  the  verdict,  and  observed,  that  as  the  defendant  had  chosen 
to  send  the  bill  into  the  world  in  this  form,  the  world  ought  not  to  be 
deceived  by  his  acts,  and  that  by  leaving  the  blank,  he  undertook  to 
be  answerable  for  it  when  filled  up  in  the  shape  of  a  bill ;  see  also 
Usher  v.  Dauncey,  4  Campb.  97*  and  see  Powell  v.  Duff,  3  Caropb. 
1S2.  The  issuing  of  a  bill  with  a  blank  for  the  payee's  name  was  ex-> 
pressly  prohibited  in  France,  see  post,  83.  q.  6. 

^Crutchley  r.  Mann,  I  Marsh.  31. — 3  Taunt.  5^9.  S.C.*  This 
was  an  action  on  a  bill  of  exchange  drawn  by  one  A.  C.  in  Jamaica 
upon  the  defendant  in  London,  with  the  name  of  the  payee  left 
in  blank ;  the  drawer  delivered  it  to  the  penon  from  whom  the 
plaintiff  received  it,  and  plaintiff  inserted  his  own  name  as  payee. 
The  bill  was  not  accepted,  but  the  plaintiff  produced  a  letter  from 
the  defendant,  which  he  contended  amounted  to  an  acceptance*  The 
chief  justice  left  the  case  to  the  jury,  who  found  for  the  plaintiff'^  re* 
serving  two  points  for  the  opinion  of  the  court ;  first  as  to  the  stamp, 
and  secondly  whether  theva  was  soffideiu  evideice  that  the  plaintiff 
had  authority  to  insert  bis  name,  or  that  the  bill  was  that  to  which 
the  letter  alluded.  A  rule  aisi  having  been  obtained»  and  cause 
shewn,  the  court  held,  that  the  plaintiff  ought  to  have  proved  that 
he  was  authorized  to  inseft  hrs  name  as  payee ;  if  he  were  to  recover^ 
as  the  case  then  stood,  they  dU  not  know  how  the  defendant  could 
charge  the  drawer  with  the  value  of  the  bill,  as  he  might  say  it  was 
not  the  instrument  which  he  delivered  to  the  person  from  whom  the 
plaintiff  received  it ;  see  the  last  note, 

» ^eawes,  pL  3.— Willii  ¥•  Barrett,  t  Stark.  21. 
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such  a  manner,  that  no  mistake  can  arise ' ;  and  if  9Aiy,  To  vitom 
tiiere  be  father  and  son  of  the  same  tkames^  and 
it  be  intended  to  be  payable  to  the  son,  he  must 
be  so  described,  because  if  the  christian  and  sur«» 
name  only  be  stated,  it  will  be  intended  for  the  father, 
until  the  contrary  appear*.  However  a  mis-descrip- 
tion 5f  the  character  of  the  payee  will  not  vitiate,  pro* 
vided  it  can  from  the  whole  instrument  be  collected 
who  was  the  party  intended*.  Bills  under  £5.  ate  by 
the  statute  1 7th  Geo.  S.  c.  30.,  to  express  the  names  and 
places  of  abode  of  the  persons  respectively  to  whom  ot 
to  whose  order  the  same  shall  be  payable.  A  bill  may 
be  drawn  payable  to  beater,  and  in  such  case  it  will 
be  tnnsferable  by  delivery «;  and  a  bill  or  note 
payable  to  J.  S.  or  bearer  is  in  legal  effect  payable  to 
the  bearer  and  J.  S.  is  a  mere  cypher ».  In  France, 
bills  of  this  description  were  at  first  forbidden,  but  by 
a  subsequent  law  they  were  established  ^  In  that 
country,  it  appears  that  it  was  formerly  usual  to  make 
bills  payable  to  a  person  whose  name  was  left  in  blank, 
in  order  that  the  holder  of  the  bill,  when  he  was  de- 
sirous of  not  being  known^  might  fill  it  up  with  any 
name  he  chose;  but  as  these  bills  were  employed  as  a 
cloak  for  usury  and  fraud,  they  were  afterwards  pro* 
hibited  ^.  These  bills  seenpi  to  have  been  in  the  nature 
of  those  payable  to  2l  Jictitious  payee^  the  validity  of 
which  has  been  so  frequently  and  fully  discussed  of 
late  in  our  courts  of  justice ;  the  result  of  which  dis- 
cussion seems  to  be,  that  a  bill  payable  to  a  fictitious 
person  or  his  order,  is  in  effect  a  bill  payable  to  bearer, 
^nd  may  be  declared  on  as  such  against  all  the  parties, 
knowing  that  the  payee  was  a  fictitious  person' .    The 

'  Mead  v.  Young,  4  T.  R«  28. 

*  Sweeting  v.  Fowler  and  another,  1  Stark.  106, 

^  The  King  v.  Box,  6  Taunt.  325. 

^  Grant  v.  Vaughau,  3  Burr.  1626. — Bayl.  15* 

'  U.  ibid. 

•Poth.pl.  221. 

^Arrets  de  Reglcments  de  la  Cout  da  7  Juin,  l6ll,  et  da  Man, 
1624.  aad  see  Pardessus  droit  Commercial,  1  tcon*  358« 

'Almost  all  the  modern  cases  upon  this  question  arose  out  of  the 
hankrvptcy  of  Uvcsay  and  Co.  and  Gihsoa  and  Co.  who  negotiated 

&2 
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9tiiiy,  To  whom   use  of  thcse  fictitious  names  has  been  highly  censured, 

and  the  person  fraudulently  indorsing  the  fictitious 
name  on  the  bill,  to  give  it  currency,  would  be  guilty 
of  forgery '.     As  it  is  not  necessary,  or  essential  to  the 

bills  with  fictitious  names  upon  them,  to  the  amount  of  nearly  a  mil" 
lion  sterling  a  year.  The  first  case  was  Tatlock  r.  Harris,  3  T.  R. 
J 74.  i;i  which  the  court  of  K.  B.  held  that  the  bona  fide  holder  for  a 
valuable  consideration  of  a  bill  drawn  payable  to  a  fictitious  person, 
and  indorsed  in  that  name  by  the  drawer,  might  recover  the  amount 
of  it  in  an  action  against  the  acceptor,  for  money  paid  or  money  had 
and  received  ;  upon  the  idea,  that  there  was  an  appropriation  of  so 
much  money  fo  be  paid  to  the  person  who  should  become  the  holder 
of  the  bill.  In  Vcrev.  Lewis,  3  T.  R.  182.  decided  the  same  day, 
the  court  hold,  there  was  no  occasion  to  prove  that  the  defend* 
ant  had  received  any  value  for  the  bill,  as  the  mere  circumstance  of 
his  acceptance  was  sufficient  evidence  of  this ;  and  three  of  the  judges 
thought  the  plaintiff  might  recover  on  a  count  which  stated  that  the 
bill  was  drawn  payable  to  bearer.  Minet  v.  Gibson,  3  T.  R.  481.  put 
this  point  directly  in  issue*  and  tha  unanimous  opinion  of  the 
court  was,  that  where  the  circumstance  of  the  payee  being  a  fictitious 
person,  is  known  to  the  acceptor,  the  bill  is  in  effect  payable  to 
bearer.  Soon  after,  the  court  of  C.  P.  laid  down  the  same  doctrine 
in  Collis  V.  Emmet,  1  Hen.Bla.  313.  This  decision  was  acquiesced 
in ;  but  Minet  o.  Gibson  was  carried  up  to  the  House  of  Lords» 
1  Hen.  Bla.  569'  I'he  opinions  of  the  judges  being  then  given,  Eyre, 
CD.  (p.  598.)  and  Heath,  J.  (p.£ld.)  were  for  reversing  the  judg- 
ment of  the  court  below,  and  Lord  Thurlow,  C.  coincided  with 
them,  (p.  625.)  but  the  other  judges  thinking  otherwise,  judgment 
was  affirmed.  Pari.  Cas.  8vo.  ii.  48.  The  last  case  upon  the  sub« 
jcct  reported  is  Gibson  v.  Hunter,  2  Hen.  Bla.  187*  288.  which  came 
before  the  House  of  Peers  upon  a  demurrer  to  evidence;  and  in  whicli 
it  was  held,  that  in  an  action  on  a  bill  of  this  sort  against  the  ac* 
ceptor*  to  shew  that  he  was  aware  of  the  payee  being  fictitious,  evi- 
dence is  admissible  of  the  circumstances  under  which  he  had  accepted 
other  bills  payable  to  fictitious  persons.  Vide  also  Tuft's  case.  Leach 
Cro.  Law,  172.  but  in  Bennett  v.  Farncll,  (1  Campb.  Ni.  Pri.  130.) 
Lord  EUenborough,  C.J.  held,  that  a  bill  of  exchange  made  payable 
to  a  fictitious  person  or  his  order,  is  neither  in  effect  payable  to  tho 
order  of  the  drawer,  nor  to  bearer,  but  is  completely  void;  though  if 
ntoney  paid  by  the  holder  of  such  a  bill  as  the  consideration  for  its 
being  indorsed  to  him,  actually  gets  into  the  hands  of  the  acceptor^ 
it  may  be  recovered  buck  as  money  had  and  received.  However,  from 
a  subsequent  observation,  (1  Campb.  180.  c.)  it  appears  that  the 
last  case  is  to  betaken  with  this  qualification  "  unless  it  can  be  shewa 
that  the  circumstance  of  the  payee  being  a  fictitious  person  wat 
known  to  the  acceptor.*'  A  new  trial  was  refused  in  this  case,  be- 
cause no  such  evidence  had  been  offered  at  Nisi  Prius,  and  Lord  £U 
lenborough  said  he  conceived  himself  bound  by  Minet  v.  Gibson,  and 
the  other  cases  upon  this  subject*  which  had  l)een  carried  up  to  the 
House  of  Lords,  (though  by  no  means  disposed  to  give  them  any  ex- 
tension,) and  that  if  it  had  appeared  that  the  defendant  knew  the 
payee  to  be  a  fictitious  person,  he  should  have  directed  the  jury  to 
find  for  the  plaintiff.  See  also  Ex  parte  Allen,  Co.  B.L.  184.  £x 
parte  Clark,  3  Bro.  238.  Pari.  Ca.  8vo.  9th  vol.  235,  255.  Cullen, 
98.— I  Mont.  B.  L.  145.— Bayl.  22  to  24.— Sel.  N,  P.  4th  ed.  303. 

'The  King  V.  Edward  Tuft,  Leach  Cro.  Law,  172.— The  King  v. 
Taylor,  id.  257,  &  note  a.— Tatlock  r.  Harris,  3  T.  R.  174^— Vere 
V.  Lewis,  id.  182.— Minet  v.  Gibson,   id,  481. — Collis  v.  Emmet t. 
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Talidity  of  a  bill   of  exchange  that   there  should   be  pthiy,  Tq  whom 
three  parties  to  it,  a  bill  may  be  drawn  payable  to  the  ^*^* 
drawer  himself  %  though  in  such  case  it  is  said  to  be 
more  in  the  nature  of  a  promissory  note.     Abill  tnay^ 
also  be  payable  to  one  for  the  use  of  another*;  when 
drawn  payable  to  a  married  woman  it  is  payable  to 
the  husband^  and  transferable  only  in  his  name*.  • 
(10) — *As  the  commercial  advantao^e  to  be  derived  wtWy,  Payable 

.  .  .,,,  to  order. 

from  the  negotiable  quality  of  bills  of  exchange,  whs 
the  only  reason  why  our  courts  allowed  in  their  favour 
an  exception  to  the  rule  relative  to  the  assignment  of  . 
eho$es  in  action,  it  was  once  thought;  that  unless  Hiey 
possessed  that  quality,  they  would  have  no  greater 
effect  than  that  of  being  mere  evidence  of  a  contract*. 
It  is  however  now  well  established,  that  it  is  not  essen- 
tial to  the  validity  of  a  bill,  as  an  instrument,  that  it 
be  trsmsferrable  from  one  person  to  Miother^.  If,  how- 


llien.  Bla.  313.— Gib»oii  v.Minet,  id.  ibid.  569-— 2  East's  Pleas 
Crowo,  957- 

Rex  r.  Edward  Tuft,  Leach  Cro.  Law,  172.— The  prisoner  was  in- 
dicted for  forging  an  indorsement  on  a  bill  of  exchange,  and  found 
guilty,  bat  the  judge  before  whom  he  was  tried,  submitted  the  case  to 
the  consideration  of  the  judges  upon  the  following  stateificnt  :-— 
The  bill  was  drawn  payable  to  Messrs.  R.  &  M.  and  indorsed  by 
thrra  generally,  and  became  the  property  of  one  W.  W.  from  whom 
it  had  been  stolen;  the  prisoner,  for  the  purpose  of  getting  it  diisr 
countcd,  indorsed  on  it  the  name  of  John  Williams. 

The  judges  were  unanimously  of  o'^inion  that  this  was  a  forgery, 
for,  although  the  fictitious  signature  was  not  necessary  to  his  obtain* 
ing  the  money,  yet  it  was  a  fraud  both  on  the  owner  of  the  bill  and 
the  person  who  discounted  it,  and  refeiTed  to  Rex  v.  Locket,  where  it 
tras  bolden,  that  the  forging  a  name,  either  real  or  fictitious,  with 
an  intent  to  defraud,  was  forgery ;  but  see  the  King  <u.  Inhabitants  of 
Barton-Ujpon-Trent,  3  M.&  S.  538.  where  Lord  EUcnborough  said« 
if  a  party  sign  an  instrunient  in  a  name  assumed  by  him  for  other 
purposes,  a  considerable  time  before,  such  signature  will  not  amount 
to  a  forgery,  but  otherwise,  if  he  assume  a  name  by  which  he  had 
never  been  known  before,  for  the  purposes  of  fraud. 

*  Butler  V.  Crips,  1  Salk,  130.— And v.  Ormston,  10  Mod, 

2S6.— Bayl.  22.— Ante,  26,  7. 

*  £vans  r.  Cramliagton,  Carth.  5.— -2  Vcntr.  307. — Skin.  264.  S.  C. 
Smith  V.  Kendal,  6T.  R.  123.^Marchington  v.  Vernon,  1  Bos.  & 
PuLlOl.  notec. 

'  Ante,  25,  6. 

^Dawkesi'.  Lord  de  Lorane,  3  Wils.  211. 

» Smith  V.  Kendall,  6T.R.  123,  4.— The  King  v.  Box,  6  Taunt. 
328.'-~SmaUwood  -r.  Rolfe,  Sel.  Ca.  18.— Bayl.  l6.— Smith  v.  Ken- 
dall, Executor,  &c.  6  T.  R.  123.— 1  Esp.  Rep.  231.  S.  C.  Assumpsit 
kir  money  paid,  &c.  On  the  trial  the  following  note  was  given  in 
cTideaca ;  ^'Thrca  mouths  after  dale,  I  promise  to  pay  to  Mr.  Smith, 
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^otwv,^Paytbte    ever^  it  be    intended  to  be  negotiable,    care   mast 

be  taken  that  the  operative  words  of  transfer,  com-^ 
monly  used  in-^  hills,  be  inserted  therein ',  If,  howT 
ever,  they  be  omitted  by  mistake,  it  seeips  that  if  the 
bill  was  originally  intended  to  be  negotiable,  the  words 
*'  or  order ^^  may  be  inserted  at  any  tinie  without  s^ 
fresh  stamp  \  The  modes  of  making  a  bill  transfer- 
?ible,  are  by  drawing  it  either  payable  to  A^.  -P.  or  order ^ 
oxXj^A.B.  or  bearer^  or  to  the  drawer's  own  order,  or 
to  bearer  gerierally.  The  use,  operation,  and  effect 
of  each  of  these  forms  of  words,  will  be  pointed  out^ 
hereafter,  in  that  part  of  tlie  work  which  treats  of  th^ 
transfer  of  bills  and  checks. 

iithij,  Sum  pay       (u) — ^Xhe  sum  for  which  the  bfll  is  drawn,  should 

able,  ^     ^  . 

be  clearly  expressed  in  the  body  of  it,^  and,  as  it  has 
Veen  before  observed,  it  m^y  be  advisfiblQ  to  write  it 
in  figures  at  the .  I^qad^  a^nd  in  words  ftt^  length  in  the 
body  of  the  bill,  in  ofder  the  better  to  prevent  altera^ 
tion  \  But  even  in  an  indictment  for  forgery,  an  omis- 
^PU  in  the  body  of  the  bill  has  been  aided  by  the  super- 
scription ♦.  Care  should  be  taken  that  the  stamp  be 
appropriated  to  the  sum.  If  the  sum  in  the  superscrip- 
tion of  the  bill  be  different  from  that  in  the  body  of  it, 
^le  sum  mentioned  in  the  body  will  be  taken,  prima 
JaciCs  to  be  the  sum  payable  \  When  there  has  been 
a  contract  by  a  third  person,  to  guarantee  a  bill  for  a 

•       ■       ,  ■ t 

I  __  _ 

currier^  £^0,  value  received,  in  trust  for  Mrs.  C.  Thompson,  as  wit- 
ness my  hand,  L.  Asken,  25th  June,  17^7  "  The  defendant  objected 
that  this  was  noi  a  promissory  note  within  the  statute,  not  being^ 
payable  either  to  order  or  bearei:.  A  verdict  was  taken  for  the  de- 
icDdunt,  with  leave  for  plaintiff  to  move  to  set  it  aside  and  enter  a  ver« 
diet  for  him.  Upon  motion  being  m^de  and  cause  shewn,  the  court 
held  that  a  note  payable  to  B.  without  addiQg;  *'  or  to  his  order  or  to 
bearer/'  w^s  a  legal  note  within  the  ac(  of  parliament. — S.  P.  Hur* 
chell  v.'Slocock,  Lord  Raym.  1545. — Moore  v.  Paine,  Rep.  Teinpw 
Hardw.  288.  and  sqc  the  Entries,  Ewersv.  Benchin,  i  Lutw.  231,  2« 
JS^anning  v.  Gary,  id.  277. — Clift.  9^6. 

■  Beawes,  pi.  3. — Selw.  N.  P.  303,  n.  l6. — Hill  v.  Lewis,  Salk.  133- 
^  Kershaw  v.  Cox,  3  Esp.  Rep.  246. — Knill  o.  Williams,  10  East« 
.435.  437. — Cole  v.  Parkin,  12  East.  47t. — Post,  alteration. 
3  Poth.  pL  35.  59.r-Master  r.  Miller,  4  T.  R.  3^0.— -Ante^  78* 

♦  Elliot'^  Case,  2  East.  P.  C.  951.— Ante,  78,  n.  2. 

*  Beawes,  pi.  Ip3 — Mar,  2d  ed.  ig8,  S,-r?ElUot's  Case,  2  Ea$t*  P.  C^ 
951.— Ante,  78,n.2^ 
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given  sum,  the  bill  should  be  drawn  accordtogly,  for  iitbiy^suinpay. 
if  it  be  drawn  for  a  larger  sum,  the  guarantee  will  not 
be  liable  even  to  the  amount  of  the  Aim  he  engaged 
to  secure  V  With  respect  to  foreign  bilU^  there  is  no 
restriction  as  to  the  amount  of  the  sum'  for  which  they 
may  be  made  payable;  but  it  is  other\vi8e  in  regard  to 
inland  bilb,  and  drafts,  which  are  foi^bidden  to  be 
drawn  for  any  sum  nadef  twenty  shillings,  by  the  sta- 
tute 15  Geo.  S.  c.  51.  under  the  penalty  of  jf 20. 

(IS)-^It  appears,  tlmt  in  France  it  was  tiQt  only  es-  itthiy,  of  tu 
sential  to  the  validity  of  a  bill^  that  it  should  express 
whether  or  not  value  had  been  received,  but  likewise 
the  nature  of  the  consideration  whiih  cotistitutetl  the 
valae^;  but  iti  this  country  it  it  ott|6rvfrise,  for  vdlat 
received  h  implied  in  ev€ry  Bill  and  indorseitienty  is 
nuchas  if  ex^eised  in  toii^^mvf r bis ^;  and  tliou^ 
there  are  some  old  cttses^on  the  questiouy  whether 
indebitatus  assufnp^t  would  lie  on  a  bill  of  exchange, 
in  which  it  appears  there  was  a  distintrtioti  made  ba^ 
tween  a  bill  importing  to  have  been  given  for  value 
received,  and  one  not  containing  those  words,  and  it 
was  holden  that  in  the  first  case  the  drawer  was 
chargeable  at  common  law,  but  in  the  latter  on  the 
custom  only ' ;  yet  it  is  now  settled,  thsit  there  is  no 
such  distinction,  and  that  a  bill  need  not  contain  the 
above  words  *.  However,  to  entitle  the  holder  of  an 
inland  bill  or  note,  for  the  payment  of  «£20.  or  up« 
wards,  to  recover  interest  and  damages  against  the 
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'  Philips  V.  AstliDg,  2  Taunt  906* 

*  Potb.  pi.  8.  34.  ' 

'  Per  Lord  Ellenborough,  in  Grant  v.  Da  Costa,  3  M.  &  S.  352.— 
White  V.  Ledwickt  B.  R.  U.  25  Geo.  3.  Bayl.  l6.  note  b.  A  decia* 
ration  on  a  bill  of  exchange  tliras  demurred  to,  because  it  was  not 
stated  to  have  been  given  for  value  received,  but  the  court  said  it 
vas  a  settled  point  that  it  was  not  necessary,  and  gave  judgment  for 
the  plaintiff.— Claxton  r>  Swift,  2  Show.  496, 7- — Mackieod  v.  Snec, 
Lord  Rayra.  1431. — ^Josceline  v,  Lasscre,  Fortes.  282. — ^Jenney  v. 
Hearle,  8  Mod.  267- — Evcskyn  v.  Merry,  1  Barnard.  88. — Death  v» 
Servonters,  Lutw.  889.  accord. — Oawkes  v.  Lord  de  Lorane,  3  Wils. 
218. — ^Banbury  v.  Lisset,  2  Stra.  1212. 9emb. contra.— Z^\vl. Com. 46S, 

^  Hodges  V.  Steward,  Skin.  346.— *  Anonymous,  12  Mod.  345. 
'Beawes,  pK  233. — Cramlington  v.  £va^  1  Show.  5.-*-Vin.Ak 
tit.  BiUa  cf  Exchange,  G.  2. 
*  Same  cases  at  supraf  note3t 
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i2tMy,  Of  the     .drawcF  and  indorser,  in  default  of  acceptance,  or  pay* 

words  value  r^  •iii  •         ^  «  t  •        % 

ceivid.  ment,  it  shoulu  contain  the  words,  value  received'. 

And  if  a  bill  or  note  contain  those  words,  an  action 

of  debt  may  be  sustained  by  the  payee,  against  the 

maker  of  eacih  *.     These  are  distinctions,  which  render 

it  advisable  in  all  cases,  to  insert  these  words.     It  is 

said  toJiave^heeadecided,  that  to  aid  a  variance,  the 

words imay  be  inserted  at  the  time  of  the  trial  >•     It 

has  beeiv  considered^ vjthat  when  a. bill  of  excliange  is  in 

:;  ^lA)is<OTm,  f*  Pay  j1:oF.  G;  B.  or 'order  jC3.1-5,I  value  re- 

V  >.  .-ceived>'^  iandiavaa  subscribed  by  thei  drawer;  it  may  be 

tftlleged  ia  p3eidii%  to  he  a  biU  o£  exchange  for  value 

*iwelvcd  by  th^  diartv:cr  from  the  ^payee  ♦.   .  y.. 

Of  the  conridmh  '^^  I&  may.be  ptej/in  under  thisilsead  Xo  take"  a  concise 

n  necewary,     .^j^y,  j^^^j^^j  coMHikrlitipntw  wMck  a  bill,  of  cxchnngt 

tmy^  be^cp%gfn4liy^fou^edis  or  ]i»hich.may  pass  bc-^ 
tmetn  the  indoj\ipr:andiindor)see,  <$*c»  on  the  transfer 

,q/^af;jandjnimliki»g'thiiiaquiry,  it  will  be  advisable 

4o!  coB^ider,  »^h0n-.ithe  vstUdUy  of  thcibillwill  be  af- 

•ftcted  by  ^m,  rrt^yj'.  •.• 

•     l8t.  TbQ.a>tf«^  of  consideration.  :- 

..   Sdly,  The  i7/e^^/fi/y  of' it. 
Umt  of  eomide*  .  **It  has  akcs^iy  bccn  observed  S  that  in  general,  l 
teriau  contract  not  under,  seal,  will  be  invalid,  unless  it  be 

founded  on  a  valuable  (Consideration^;  and  that  it  is 
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'  9  &  10  Wm.  3.  c.  17.-^3  &  4  Ann,  c.  9.  s.  4.  Sec  Appendix, 

*  Bishop  V.  Young,  2  Bos.  &  Pul.'?^.  SI. 
'  BuU  Ni.  Pri.  275.  sed  qu. 

^  Grant  v.  Da  Costa,  3  M.  &  S.  351.  Per  Lord  Ellenborough.  It 
appears  to  me  that  value  received  is  capable  of  two  interpretations, 
but  the  more  natural  one  is,  thkt  the  party  who  draws  the  bill  should 
inform  the  drawee  of  a  fact  which  he  does  not  know,  than  one  of 
which  he  must  be  well  aware.  The  words  "  value  received,"  arc  not 
at  all  material,  they  might  be  wholly  omitted  in  the  declaration,  an4 
there  *re  several  cases  to  that  effect.  The  meaning  of  rfien\  hero  is, 
that  ibe  drawer  informs  the  drawee  that  he  draws  upon  him  in  favor 
of  the  payee,  because  he  has  received  value  of  such  payee.  To  tvU 
him  that  he  draws  upon  him  because  he  the  drawee  has  value  ii)  his 
hands,  is  to  te|)  him  nothing,  theriefore  the  first  is  the  more  probable 
interpretation.  And  per  Bayley,  J.  the  object  of  inserting  the  words 
valup  received,  is  to  shew  that  it  is^  not  an  accommodation  bill,  bu( 
inade  on  a  valuable  consideration  given  for  it  by  the  payee. 

'Ante,  12,  13. 

*  As  to  the  distinction  between  good  and  taluahU  considerations,  sec 
S  Bla,  Com.  444— 297« 
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iocumbetit  on  the  plaintiff,  to  state  such  consideration  ^cmf  of  cMtide- 
in  his  declaration,  and  to  prove  it  on  the  trial,  before  teriaL 
he  can  call  on  the  defendant  for  his  defence.  But  in 
the  case  of  bills  of  exchange,  ov  promiBSory  notes,  it  is 
not  necessary  for  the  plaintiff  to  state  any  consideration 
in  his  declaration,  or  to  prove  it  in  the  first  instance  on 
the  trial ';  unless  where  he  brings  an  action  as  bearer  of 
a  bill  transferable  by  deli  very,ind  then  only  under  suspi- 
cious drcunastauces,  as  where  it  has  been  made  under 
daress,  or  lost,  and  the  holdisr  cannot  give  a  reasonable 
account  how  he  came  by  it,  and  has  had  due  notice 
before  the  trial  of  the  action,  to  prove/  the  consideraf- 
tion  which  he  gave  for  the  instruments  And  when« 
ever  the  holder  has  given  full  value  for  the  bill,  before 
it  was  due,  the  defendant  will. not  be  at  liberty  to  shew 
that  he  had  received  none,  although  the  plaintiff 
knew  that  circumstance  at  the  time  he  became  the 

'Crawley  v.  Crowthor,  ?  Frcera.  257.  Per  Lord  Chancellor.  It  is 
now  held,  and  the  practice  Is  so,  that  if  a  man  gives  a  note  for  money, 

?iyable  on  demand,  he  nc^d  not  prove  any  consideration,  and  see 
riab  per  Pais,  501.— Meredith  t\  Short,  1  Salk.  25.— 2  Ld.  Ibym. 
760.  S.C.— 2  Bla.  Com.  446.— Selw.  N.  P.  4th  ed.  304. 

^Duncan  v,  Scott,  1  Campb.  Hep.  100.  Indorsee  against  the 
drawer  of  a  bill.  It  appeared  that  the  defendant  gave  the  bill  while 
under  duress  abroad,  and  under  a  threat  of  personal  violence  and  con* 
fiscation  of  bis  property,  and  that  it  was  given  without  consideratioa. 
Lord  Eilenborough  hold,  that  the  defendant,  not  having  been  a  free 
agent,  when  he  drew  the  bill,  it  was  incumbent  on  the  plaintiff  to 
five  some  evidence  of  consideration,  and  no  such  evidence  being 
givep,  the  plaint  iff  was  nonsuited. 

Grant  r.  Vaughan,  3  Burr.  1516.  1527-  This  was  an  action  on  a 
note  payable  to  bearer,  which  had  been  lost,  and  came  to  plaintiff's 
bands  for  a  valuable  consideration.  Lord  Mansfield  said  it  is  but  just 
and  reasoniible  that  if  the  bearer  brings  the  action,  he  ought  to  en* 
title  himself  to  it  on  a  valuable  consideration,  and  strictly  to  prove 
bis  coming  by  it  bond  fide,  and  see  Hinton's  case,  2  Show.  235. 

King  r.  Milson,  2  Campb.  Rep.  5.  Per  Lord  Ellcnborough  It 
vould  greatly  impair  the  credit  and  impede  the  circulation  of  nego- 
tiable instruments,  if  persons  holding  them  could,  without  strong 
evidence  of  fraud,  be  compelled,  by  any  prior  holder,  to  disclose  the 
manner  in  which  they  received  them*— Sec  also  Sir  John  Lawson  v. 
^Vestoll,  4  Esp.  N.  P.  C.  56. — Rees  t^.  Marquis  of  Headfort,  2  Campb. 

lUp.  274.  S.  P. 

Pattison  r.  Hardacre*  4  Taunt.  114,  in  which  it  was  decided,  thai 
vhere  a  bill  had  been  lost*  or  fraudulently  or  feloniously  obtained 
from  the  defendant*  the  bolder,  who  sued,  must  prove  that  he  came 
to  the  bill  upon  good  consideration*  but  that  the  defendant  would  not 
be  permitted  to  object  to  the  want  of  such  proof*  unless  he  had  given 
tbt  plaintiff  reasonable  previous  notice,  that  the  plaintiff  might  cotne 
t9  trial  prepared  to  prove  his  consideration. 
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w^ni  oi9mdi»  holdcr,  uixless  he  also  knew  that  the  party,  from  whom 
HriaL  he  Teccived  it,  was  actmg  ftaudulently  \ 

And  though  when  a  bill  of  exchangehas  been  given  for 
'  41  particular  purpose^  and  that  be  known  to  the  party 
(taking  it>  then  he  eannot  apply  it  to  a  different  purpose; 
where  a  bill  is  given  under  no  such  restriction,  but 
merely  for  the  accommodation  of .  the  drawer  or  payee, 
and  sent  into  the  world,  it  is  no  answer  to  an  action 
brought  on  sueh  bill,  1  that  the  defendant  acdepted  it 
fbr  the  accommodation  of  the  drawer,  and  that  that 
fact  was  known  to  the:halder;  and  in  such  case  the 
latter,  if  he  gave  a  bon&  fide  oonsideration  for  it^  ts  en- 
titled to  recover  the  amount,  though  he  had  full  know*^ 
ledge  of  the  transaction?^. 

■  CoUins  V.  Martin,  I  Bos.  &  Pal.  651.  Per  Eyre,  C.  J.  Kb  evi- 
dence of  wdtit  of  cpnsideratioD,  or  other  ground,  lo  impeach  the 
apparent  value  received,  was  ever  admitted  in  a  case  beiwi*en  an  ac- 
ceptor or  drawer^  and  a  third  person  holding  the  bill  for  value,  and 
therule  is  so  strict  that  it  »ill  be  presumed  that  he  does  hold  for  va- 
}uf  until  the  contrary  appear;  .the  onus  probandi  lies  on  the  de- 
fendant If  it  can  be  proved  that  the  holder  gave  no  value  for  the  billy 
then  indeed  he  is  in  privity  >vith  the  first  holder,  and  will  be  a^ecced 
by  every  thing  which  would  aifcct  such  first  bolder.  This  .all  pro« 
ceeds  upon  the  argujncntmn  ad  lominem,  it  is  saying  you  have  the 
title,  but  you  i^hall  not  be  heard  in  a  court  of  jitsticc^,  to  enfo^rce  it 
against  good  faith  and  conscience.  For  the  purpo^e  o(  rendering  bill' 
of  exchange  negotiable,  the  right  of  property  in  thein  passes  with  (he 
bilU.^  Every  holder,  with  the  bilb*  takes  the  property,  and  his  title  is 
stamped  upon  the  bills  themselves.  The  property  and  the  possession 
j^v^  inseparable*  This  was  necessary  to  make  them  negotiable,  and 
jin  tbis  respect  they  differ  essentially  from  goods>  in  which  the  property 
and  possession  may  be  in  different  persons* 

Mor^ris  ^.  Lee,  K.  B.  Hil.  26  Geo.  3.  In  an  action  by  the  indorsee 
Against  the  maker  of  a  note  thirteen  years  old,  the  defendant  ob* 
.tained  a  rule  nisi,  to  set  aside  a  judgment  bv  default,  on  an  affidavit 
by  a  third  person^  that  he  believed  the  defendant  was  swindled  out  of 
the  note  ^  an  affidavit  was  made  oni  the  other  side,  that  the  plaintiff 
took  the  note  bona  fide>  and  gave  a  valuable  consideration  for  it,  and 
the  court  held,  that  however  improperly  it  might  have  been  obtained, 
a  third  persop  who  took  it  fairly,  and  gave  a  consideration  for  it,  was 
entitled  to  recover,  and  discharged  the  rule ;  see.  this  case  cited  in 
Anouypousy  1  Com.  Rep.  43.  aud  Bay  1.233. 

Haly  <i/.  Lane,  ^Atk.  182.  '*  Where  there  is  a  negotiable  note, 
and  it  comes  into  the  hands  of  a  third  or  fourth  indorsee,  though  some 
of  the  former  indorsees  might  not  pay  a  valuable  consideration^  yet 
^if  the  last  indorsee  gave  money  for  ity  it  is  a  good  note  as  to  him,  un* 
less  there  should  be  soffi^  fraud  or  equity  against  him  appearing  in 
the  case. 

Sec  also  per  Buller,  J,  hi  Lickbarrow  and  Mason,  2T.R,71. — 
Poth.  pi.  lis.  121.-r^lw.  N.  P.  4th  edit.  3G4. 

^  Per  Lord  Eldon,  in  Smith  v«  Knox,  S  £sp.  Rep.  47.— *nd  see 
Charles  v.  Marsdcn,  1  Taunt,  224.  and  f  opplewell  v*  Wilson^  1 
Stra.264. 
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Between  the  drawer  and  the  acceptor,  the  drawer  wmt  qT  ^yMn. 
and  the  payee  and  his  agent,  and  the  indorsee  and  hi^  tl^i^  *  ^ 
immediate  indorser^  fraud,  or  the  total  want  of  consider 
ration,  maybe  questioned'.  And  though  we  have  seen 
that  a  parol  agreement  to  renew  a  bill,  affords  no  defence 
to  an  action  *;  yet  if  a  bill  or  check  be  given  on  a  verbal 
condition,  which  the  drawer  finds  i^  to  be  broken  or 
eluded,  he  has  a  right  to  stop  the  payment  and  may  - 
defend  an  action  thereon'. 

In  those  cases  also  in  which  a  defendant  would  bo 
at  liberty  to  insist  upon  a  total  want  of  consideration, 
he  may  shew  that  the  consideration  does  not  extend 
to  all  the  money  payable  by  the  bill  or  note,  and  the 
plaintiff  shall  onlyrecover  for  the  residue^ 


■  Jefferies  r.  Austen,  Stra.  647.  In  an  action  by  the  pfiyec  of  » 
note  against  the  maker.  Eyre,  C.  J.  allowed  the  defendant  to  prove  that 
it  was  given  as  a  reward,  in  case  the  plaintiff  procured  the  defendant 
lo  be  restored  to  an  office,  and  the  defendant  was  not  restored,  ap(| 
on  this  proof  the  defendant  had  a  verdict. 

Solomon  r.  Turner,  Bart.  1  Stark.  51,  If  a  promissory  note  b^ 
given  as  the  stipulated  price  of  a  picture,  the  maker  cannot  give  the 
inadequacy  of  the  consideration  in  evidence,  with  a  view  to  qimiiiish 
the  damages,  but  may  prove  such  circumstance  as  indicatory  of  fraud, 
in  order  to  defeat  the  contract  altogether ;  and  see  Ledger  i\  Ewer, 
Peakc,  2l6. — Fleming  r.  Simpson,  X  Campb.  40. 

Richmond  v.  lleapy,  1  Stark.  202.  If  one. of  three  partqers  un- 
dertake to  provide  for  a  bill  of  exchange  drawq  by  the  6rm,  upon  aud^ 
accepted  by  the  defendant,  the  Utteir  may,  in  an  action  at  the  suit  of 
the  three  partners,  give  in  evidence  sucn  undertaking  as  a  defence  to 
the  action. 

Jackson  r.  Warwick,  7  T.  R.  121.  The  defen^Jant's  son  was  ap^ 
prenticed  by  indenture  to  the  plaintiff,  and  the  defendant  gave  the 
plaintiff  a  note  for  £\0  as' an  apprentice  fee;  but  this  premium  was 
not  mentioned  in  the  indentures,  nor  were  they  stamped  pursuant  to 
8  Ann.  c.  9-  The  son  remained  part  of  his  time  and  then  absconded* 
In  an  action  on  the  note,  and  the  failure  of  consideration  ^the  ap<- 
pnenticesbip)  being  relied  on  as  a  defence,  it  was  contended  that  the 
avoiding  the  indent  a  fx^s  could  not  colli^terally  affect  the  note*  and  th<\t 
at  all  events  the  consideration  had  not  wholly  failed,  inasmuch  as  the 
plaintiff  had  maintained  the  apprentice  during  his  stay*  Lawrence^  .?. 
lowever,  thought  that  the  consideration  was  entire,  and  had  wholly 
failed  ;  he  allowed  a  verdict  to  be  taken  for  th^  plaintiff,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit  The  court  concurred 
in  opinion  with  Lawrence,  J.  and  directed  a  nonsuit  to  be  qntcrcd  ; 
see  Grant  v.  Welchman,  1 6  East.  207. 

*Ante»  61. 

^  WienhoU  v.  Spitter,  3  Campb.  37ff. 

^  Bay].  234,  5. — Barber  v.  Backhouse,  Peake.  $1.  In  an  action 
iMiabill  of  exchange  by  the  payee,  the  defendant  paid  part  of  the 
mboey  into  court,  and  it  appeared  upon  the  trial  that  there  wa!i  no 
coiuideratioc  for  the  other  part ;  Law,  however,  urged  that  the  pay- 
i&cn^of  the  money  into  court  admitted  the  bill  was  good  for  part,  and 
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Wmii  of  eoiuidi*       But  thc  iHoncy  as  to  which  the  consideration  fails, 
Xte^!  ^^  **"  "*'  must  be  of  a  specific  liquidated  amount ;  for,  where  a 

partial  failure  of  consideration  arises  from  unliquidated 
damages,  sustained  by  the  breach  of  a  subsisting  con- 
tract, the  performance  of  which  was  the  consideration 
tof  the  bill  or  note,  such  breach  of  contract  cannot  be 
investigated  in  an  action  on  the  bill  or  note ;  but  the 
plaintiff  will  be  entitled  to  a  verdict  for  the  whole 
amount  of  the  bill,  leaving  the  defendant  to  bis  cross 
action '. 

Where,  however,  such  contract  has  been  rescinded 
jn  toto  when  entire,  or  in  part^vhen  it  may  be  divided, 


•M^ 


if  it  was  good  for  part  it  wal  good  in  toto ;  but  Lord  Kenyon  declared 
himself  clearly  of  a  contrary  opinion,  upon  which  the  jury  found  for 
the  defendant*  and  thid  case  being  afterwards  mentioned  by  Lord 
Kenyon  in  the  course  •f  argument,  Law  said  he  was  perfectly  satis- 
fied with  the  decision. 

Ledger  v.  Ewer,  Peake.  2 iff.  In  an  action  by  the  payee  of  a  bill 
against  the  acceptor,  the  consideration  appeared  to  be,  that  the  plain* 
tiff,  had  taken  the  defendant  into  partnership ;  but  on  the  defendant's 
friend's  advice  he  broke  off  the  connection ;  there  was  evidence  of  fraud 
on  the  plaintifr*s  part  in  drawing  the  defendant  into  the  engagement, 
which  Lord  Kenyon  left  to  the  jury ;  but  he  told  them,  if  they  were 
ligainst  thc  defendant  on  the  cTidcnce  of  fraud,  they  should  take  into 
consideration  the  damages  the  plaintiff  had  really  sustained  by  the  non» 
{>erformance  of  the  contract,  and  were  not  obliged  to  find  the  whole 
mmount  of  the  bill.    The  jury,  however,  found  for  the  defendanl* 

Wiffen  *v.  Roberts,  1  Esp.  Kep.  26l.  This  was  an  action  by  the 
indorsee  against  the  drawer  of  a  bill  of  exchange  accepted  by  one 
Yates.  The  defence  set  up  was,  that  the  bill  was  an  accommoda* 
tion  one,  and  that  the  defendant  had  not  paid  full  value  for  it.  Lord 
JCenyon  said,  that  where  a  bill  of  exchange  is  given- for  money  really 
due  from  the  drawee  to  the  drawer,  or  is  drawn  in  thc  regular  course 
of  business,  in  such  case  the  indorsee,  though  he  has  not  given  the  in- 
dorser  thc  full  amount  of  the  bill,  yet  may  recover  the  whole,  and  be 
holder  of  the  overplus  above  the  sum  really  paid  to  the  use  of  the 
indorser ;  but  where  the  bill  is  an  accommodation  one,  and  that 
known  to  the  indorsee,  and  he  pays  but  part  of  the  amount,  in  such  case 
he  can  only  recover  the  sum  he  has  actually  paid  on  the  bill.  The 
plaintiff  was  nonsuited  on  another  ground. 

*Bayl.  ?36,  7- — Moggeridge  v,  Jones,  14  East.  486. — 3  Campb. 
38.  S.  C.  Drawer  against  the  acceptor  of  a  bill.  The  plaintiff  agreed 
\o  let  a  house  to  thc  defendant  for  ^1  years,  and  in  consideration  of 
;6500,  to  be  paid  by  three  bills  to  be  drawn  by  the  plaintiff,  and  ac* 
cepted  by  the  defendant,  agreed  to  execute  a  lease  for  that  term.  The 
bill  in  question,  aad  two  others  were  drawn  and  accepted  accordingly^ 
and  the  defendant  was  immediately  let  into  possession  ;  but  the  plains- 
tiff  refused  to  execute  the  lease.  It  was  urged  therefore  that  the 
consideration  had  failod.  But  Lord  Ellenborough,  and  aftcrwarda 
the  court,  on  a  motioa  for  a  new  trial,  held  that  this  was  no  defence 
to  the  action ;  that  the  defendant  was  bound  to  pay  the  billS|  lundL 
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it  will  be  competent  to  the  defendant;,  in  an  action  on  nrnu  of  imi$iis* 
die  bill  or  note,  brought  by  the  one  contracting  party  teriah 
against  the  other,  to  prove  that  the  contract  has  been 
thus  wholly  or  partly  rescinded,  and  thus  prove  a  total 
or  partial  failure  of  consideration '  • 

It  does  not  appear  to  have  been  decided,  whether  a. 
promissory  note  or  check,  given  by  the  maker  to  the 
payee  as  a  gift^  and  without  consideration,  can  be 
enforced  between  these  parties  *.    In  the  case  of  Tate 

might  have  his  remedy  on  the  agreement  for  non-execution  of  tb« 
lease.  Vide  Broom  v.  Davis,  cited  7  East's  Rep.  480. « And  Bastcn  v# 
Butter,  7  East's  Rep.  479*  And  the  cases  therein  cited. 

Morgan  v.  Richardson,  1  Campb.  J 00.  To  an  action  by  tht 
^Taver  against  the  acceptor  of  *a  bill  drawn  payable  to  the  drawer^s 
order,  the  defence  was,  that  the  bill  had  been  accepted  for  the  price  of 
tome  hams,  and  that  they  had  proved  so  bad  as  to  be  almost  unmarket- 
able. The  sum  for  which  they  were  actually  sold  was  paid  into  court. 
Lord  EUenborough  held  that  this  partial  failure  of  consideration  waf 
DO  defence  to  this  action  ;  but  that  the  defendant  must  take  his  remedy 
bjr  action.  See  also  7  East.  48S.  note  a. — 3  Smith's  Rep.  487- notes. 
S.P.  Fleming  «.  Simpson,  1  Campb.  40.— From  Tye  v,  Gwynne, 
S  Campb.  34o,  it  appears,  that  this  case  was  afterwards  brought  before 
the  Kiog's  Bencliy  and  the  court  approved  of  the  direction  of  the  chief 
jsstice, 

Tje  ^.  Gwynne,  2  Campb.  346.  This  was  an  action  on  a  bill  of 
exchange  by  the  drawer  against  the  acceptor,  and  the  same  point 
troK  as  in  the  last  case,  with  the  exception  that  no  money  was  paid 
into  court.  Lord  Cllcnborough  said  he  should  adhere  to  the  judgment 
of  the  couit  in  Morgan  v.  Richardson,  vide  last  case« 

'  fiayl.  236. — Lewis  v.  Cosgrave,  2  Taunt,  2.  This  was  an  action 
on  a  banker's  check  drawn  by  the  defendant,  and  given  to  the  plaituiff 
for  the  price  of  a  horse,  sold  by  the  plaintiff  to  the  defendant,  and 
^rarranted  sound :  the  horse  was  in  fact  unsound,  and  that  was  relied 
on  as  a  defence.  The  defendant  proved  that  he  had  sent  back  the 
horse,  but  the  plaintiff  refused  to  take  it:  he  however  sent  it  again, 
ind  left  it  in  the  plaintiff's  stable  without  his  knowledge.  Heath,  J. 
told  the  jury,  that  as  the  plaintiff  had  refused  to  receive  back  the  ' 
horse,  the  contract  for  the  sale  was  not  rescinded,  and  that  the 
defendant  was  therefore  bound  to  pay  the  check,  and  had  his  remedy, 
by  action,  for  the  deceit  They  found  a  verdict  for  the  plaintiff;  but 
on  a  rule  nisi  for  a  new  trial,  and  cause  shewn,  the  court,  on  the 
ground  of  there  being  clear  evidence  of  fraud,  made  the  rule  absolute. 
See  Weston  v*  Downes,  Dougl.  23.— Power  t;.  Wells,  Cowp.  813. — 
Towers  »,  Barrett,  1  T.  R.  153. 

^The  general  opinion  appears  to  be,  that  such  a  bill  or  note 
cannot  he  enforced.  In  Nash  v.  Brown,  Sittings  at  Westminster, 
Trio.  1817,  a  bill  of  exchange  was  accepted  by  the  defendant  as  a 
pfoeot  to  the  payee,  who  indorsed  it  to  the  plaintiff  for  a  small 
^oa  advanced  to  him.  And  Lord  EUenborough  held,  that  the 
pUioliff  was  only  entitle4  to  recover  so  much  as  he  had  actually 
^i^nmoti  on  the  bill.  Formerly,  such  a  bill  or  note  seems  to  have 
^OOoMcfcd  to  be  available.  Williamson. and  Ux  v.  Losh,  Kxe- 
catflTy  1I&  AlUittnt,  J.  Paper  Books,  J9tb  vol.  54.  :Mach.  Term, 
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iTtf^  of  <»ftitaie'    V.  Hilbert*,  it  was  held,  that  an  absolute  gift  to  take 
uim!  effect  immediately,  cannot  be  considered  as  donatio 

mortis  causa ;  therefore  such  gift  of  a  common  check 
on  a  banker  payable  to  bearer,  and  of  the  parties'  own 
promissory  note,  was  not  donatio  mortis  causa,  or  an 
appointment  or  disposition  in  nature  of  it;  and  was 
not  capable  of  ^ny  greater  effect  in  equity  than  at 
law ;  it  was  therefore  ordered  that  the  bill  as  to  the 
check  should  be  dismissed  without  prejudice  to  any 
action;  and  as  to  the  not^,  it  being  doubted  whether 

an  action  would  lie  against  the  ^xecutor  for  want  of 
consideration,  the  court  offered  to  retain  the  bill,  if 
an  account  was  necessary.  In  the  same  case  it  was 
also  decided,  that  where  a  banker's  check  is  given,  and 
is  paid  away  for  valuable  consideration,  or  to  a  creditor, 
the  executor  is  liable ;  and  if  the  person  to  whom  it  is 

J6  Geo.  3.  cited  7  T.  R.  351.  This  was  an  action  of  assumpsit 
against  the  defendant,  as  executor  of  John  Losh,  deceased,  upon  tht 
following  promissory  note:  ^'  I,  John  Losh,  for  the  lova  and  afiection 
that  I  have  for  Jane  Tiffin,  my  wife's  sister's  daughter,  do  protniM 
that  my  executors,  administrators^  or  assigns^  shall  pay  to  ner  tht 
sum  of  j£lOO  of  moneys  one  year  after  my  decease^  and  a  caldron^ 
and  a  clock,  a  waiiiscoat  chesty  and  a  bed  and  bed-clothes,  seven 
pudder  dishes :  as  witness  my  hand,  this  l6th  day  of  February,  176d. 
Witnessed  by  us^  A«  B.  C.  D,"^  Jane  Tiffin  afterwards  intermarried 
with  the  plaintiff.  Upon  the  trial,  a  verdict  was  found  for  the  plain- 
nff,  and  a  case  reser^d.*  The  defendant  admitted  he  had  proved  ths 
will,  and  had  assets  sufficient  to  cover  the  damages,  but  contended 
that  there  was  no  consideration  in  point  of  law,  and  that  the  note 
coald  not  be  recovered  upon,  and  that,  as  the  testator  was  not  bound, 
the  executor  was  not.  The  court  held,  that  the  instrument  being  in 
writing,  and  attested  by  witnesses,  the  objection  of  hudum  pactum 
did  not  lie,  and  ordered  the  postea  to  the  plaintiff.  This  case  was 
afterwards  observed  upon  by  Lord  Chief  Baron  Skynner,  in  deliveriDg 
the  opinion  of  the  judges,  in  Rann  v;  Hughes,  7  T.  R.  351,  when  ht 
intinmted,  that,  so  far  as  this  case  went  on  the  doctrine  of  nudum 
pactum,  it  was  erroneous. 

Seton  v.  Seton,  2  Bro.  Ch.  Ca.  6lO.  The  mother  of  the  plaintiff 
made  a  promissory  note  for  ^69,500,  and  delivered  it  to  a  trustee,  as 
a  provision  for  a  child,  of  which  she  was  then  pregnant;  she  after- 
wards filed  her  bill  to  have  the  note  delivered  up;  the  child,  who  was 
then  born,  together  with  the  trustee,  filed  their  cross  bill,  to  have  the 
agreement  entered  into  by  the  note  carried  into  execution.  Upon 
general  demurrer  to  the  bill  for  want  of  equity,  the  court  held  that 
It  was  not  sufficiently  nudum  pactum,  to  allow  the  demurrer. 

A  moral,  or  even  an  honourable  obligation  would  be  sufficient  to 
give  effect  to  a  note.  Lee  and  Muggeridgei  6  Taunt.  a6.«^Gibb  Vk 
Merrill,  3  Taunt.  311. 

*  Tatf  V.  Hilbcrt,  2  Ves.  jun.  IIL  . 
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xivcn  receives  it.  Wore  the  backer  has  notice  of  the  fr«rt  of  MMUe* 
lieath  of  the  diawer,  it  cannot  be  recallecL    If  a  tenai. 
bill,  &C.  liave  been  fraudulently  obt^inedi  a  couit  of 
equity  will  k^Iieve,  and  detain  the  bill ' . 

Whenever  the  defendant  is  at  liberty  to  in^iat  on  nugauty  of 
the  want  of  oonsideration  as  a  defence,  he  may  also  it  Titia^  ^ 
insist  diat  the  consideration^  or  a  part  thereof,  was 
illegai**  A  eoatract  10  always  legal,  if  it  he  not 
repaguant  to  the  revealed  Lmd  qf  God^  to  the  general 
policy  of  the  Common,  La/w^  or  to  some  Legulative 
Prooioion.  The  principles  on  which  illegality  in  a^ 
contrmct  vitiates  i1^  are  pointed  out  in  Lightfoot  v. 
Tenant  K  lUegal  comtderatiom  have  been  considered 
as  dbtiBguisbable  into  three .  heads.«*-U/.  The  doing 
an  aet  mnlum  in  se,  or  malum  prohibitum.^^^dly^  The 
wtdsiian  of  the.  performance  of  some  l^g^  dnty*— - 
And  ddf/jr^  Astipulation  encouraging  such  crime  or 
omission  \  But  the  distinotion  between  malum  in  i€p 
and  malum  prohibitum^  has  recently  been  denied  ^# 
Illegal  considerations  may  be  either  those  void  at 
ooouoon  law,  or  those  void  by  statute. 

First,  Consideration  illegal  at  common  laxo  are  At  cohimm  imw. 
diose  which  are  prejudicial  ia  the  community  at  large^ 
or  those  which  affect  the  person  or  interests  of  an 
individual.  Those  of  the  former  description,  are, 
1^/,  any  contract  made  with  an  alien  enemy;  and  if 
a  bill  be  drawn  upon  any  such  transaction^,  it  will 
not  be  available  after  a  restomtion  of  peace*  idly^  Sti« 
pulations  in  general  reitrifint  of'  trade,  as  if  a  party 

■  The  Bishop  of  Winchester  v.  Pournler,  2  Ve8.<  sen.  445,  et  post. 

•  Gnicfaard  v.  Roberts,  1  Bla.  Rep.  445.-^Scott  r.  GHlmore,  3 
TannL  226.— Bayl.  237. 

'  1  Bos.  &  Pul.  554^f  5. — 1  Fonbl.  345.  and  see  a  learned  note  in 
Holt  C.  N.  P.  107. 

♦  1  Bla.  Com.  57,  S.-^JCo.  Ut.  20(J,  b.  n.  1.— MItchel  v.  Reynolds, 
1  P.  W.  189.— Lloyd  V.  Johnson,  I  Bos.  &  Pal.  340, 1.— Lightfoot  v, 
Teaant,  id:  556,. 

'  Aobert-v.  Maxe,  2  Bos.  &  Ptlh  375.^Sedgwick  on  Bla.  Com.  54. 
Sed  vide  Withara  v.  Lee,  4  Esp.  Rep.  264. 

^WUKson  V.  Pattison  and  others,  7  TannK459. — Ante,  18;  but  see, 
the  exception,  as  to  British  prisoners  in  a  foreign  country,  in  Antoind 
V.  MtraAead,  1  Marsh.  55S.— 6  Taunt.  237.  8.  C. — ^Ante,  18;  and 
u  to  the  effect  of  a  subsequent  promise  to  pay,  Dvhamnrel  iv  Picker* 
iog,  2  Stark.  ^0. 
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J^«%  Vf  iH>ii-    engage  not  to  carry  on  a  trade  in  any  part  of  England; 

ii  vitutei.  but  if  the  restraint  be  qualified,,  so  as  only  to  preclude 

the  party  from  trading  in  a  particular  place^  or  within 
a  certain  distance,  as,  fot  instance,  ten  miles,  and  tho 
breach  of  the  stipulation  tend  apparently  to  the  detri- 
ment of  the  party  in  whose  favour  it  was  made,  and 
a  consideration  was  given  by  such  party,  the  contract 
will  not  be  impeached  either  at  Law  or  in  Equity  '• 
Sdlyy  A  stipulation  repugnant  to  the  Custom  and 
Ej^cise  laws  of  this  country,  as  smugglihgy  Sec  • 
4thlj/f  Dropping  a  criminal  prosecution^  or  suppress- 
ing evidence,  or  soliciting  a  pardon,  or  cobapounding 
a  felony,  misdemeanor,  or  other  public  crimen  ualesa 
it  be  with  leave  of  the  coutt  K  Sthlyy  tPhe  recom- 
mendation to,  or  purchase  of,  an  office  under  govern- 
ment ♦.  6thly^  Eveiy  illegal  wagers  repugnant  to  th* 
principles  of  general  policy,  as  a  wager  between  vdterai 
on  the  event  of  an  election*,  upon  the  event  of  a  war ^, 
or  concerning  the  produce  of  any  particular  branch  of 
the  revenue,  &c.  as  of  the  hop  duties  7;  and  cricket,  a 
horse-race,  or  a  foot-race,  against  time,  is  a  game, 
within  the  statute  9  Ann.  c.  14.  s.  1*.  Tthlyy  In  ge^ 
neral  restraint  of  marriage^,    ithlyf  Procuration 

*     •  * 

*  HuDlock  V.  Blacklowe,  2  Seund.  156.  n.  I. — Mitchel  v.  Reynolds, 
2  P.  W.  190.— 10  Mod,  130.  S.  C— Co.  Lit.  206.  b.  n.l.— Davis  v. 
Mason,  5  T.  R.  118.^1  Powell  on  Contracts,  1$7. 

*  Biggs  V.  Lawrence,  3  t.  R.  454.— Vandyck  v.  Hewitt,  1  East.  97. 
Ughtfoot  V.  Tenant,  1  Bos.  tc  Pul.  551.— Guichard  v.  Roberts,  1  Bla. 
Rep.  445. — ^Johnston  v.  Sutton,  1  DoQgl.  %SA* — 1  Marsh,  on  las.  c.  5. 
Holt  C.  N.  P.  107.  n.  see  Hodgson  v.  Temple,  5  Taunt.  181. 

*  Wallaces.  Hardacre,  I  Campb.  N.P.  45.— Poole  v.  Bousiield,  id.  55. 
Merot  V.  Wallace,  3  T.  R.  17.— Dre^e  v.  Ibbefson,  2  £sp.  Rep.  643^ 
Fallows  V.  Taylor,  7  T.  R.  475.— Edgcombe  v.  Rpdd,  5  East.  2^4. — 
Johnson  v.  Ogiiby,  3  P.  W.  279.— Collins  «^'  Blantein,  2  Wils.  349.— 
Norman  v.  Cole,  3  Esp.  Rep.  253. — 1  Leon.  180. — Bcall  v.  Wingfield,* 
II  East.  46.— Brett  v.  Close,  l6  East.  293. 

^  Harrington  v.  Du  Chatel,  Bro.  C.  C.  114.— Bayl.  on  Bills,  122. 
>  Allen  V.  Hearn,  1  T.  R.  56.— Beeley  v.  WingBeld,  11  East.  46.— 
Pilkington  v.  Green,' 2  Bos.  &  PuL  151. 

*  Lacaussade  v.  White,  7  T.  R.  535.— Allen  r.  Hearn,  1  T.  R.  57. 
'  Atherfold  v.  Beard,  2  T.  R.  6iO.— Shirley  «.  Sankcy,  2  Bos.  & 

Pul.  130. 

*  Jeffreys  v.  Walter,    1  Wils.  220.— ^Lynall  v.  Longbothoni)   8 
Vils.  36. 

'  Hartley  v.  Rice,  10  East.  22,  qualified.-^ibson  v.  Dickie^  3  }/L 
k  S.  463.-'Lowe  v.  Peer*,  Burr,  2225. 
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of  marriage^.  Bthly^  Future  illicit  cohabitation,  but  niegaiu^  of  cm- 
past  cohabitation  is  a  legal  consideration*.  So  a  it  vitiates' 
promissory  note  given  to  indemnify  a  parish  against 
a  bastard  child,  is  illegal,  as  being  contrary  to  the 
general  policy  of  the  law,  as  well  as  the  letter  of  the 
6  Geo.  2.  C.31K  But  the  release,  by  an  Excise  officer, 
of  a  person  apprehended  for  penalties  under  the  Excise 
Laws,  will  be  a  sufficient  consideration  for  a  note,  the 
commissioners  having  approved  of  his  taking  it^  and 
this,  altliough  he  had  no  previous  authority  K  So  any 
stipulation  prejudicial  to  the  feelings  or  interests 
of  a  third  person,  and  made  without  his  concurrence, 
as  a  wager  as  to  the  sex  of  a  third  person  ^,  or  con- 
trary to  the  benevolent  intent  of  others  ^  as  a  secret 
stipulation,  before  a  composition  deed  is  signed,  that 
one  of  the  creditors  shall  have  a  larger  dividend,  or  a 
better  security,  than  the  rest  is  void*.   But  after  a  com- 


'  Co.  Lit.  206.  b.  and  see  note  4,  ante,  96. 

*  Ex  parte  Mumford,  15  Ves.  289. — ^Gibaon  v.  Dickie,  3  M.  &  S. 
463. — Walker  v.  Perkins,  Burr.  1568.— Marchioness  of  Annandale  v. 
Harris,  2  P-  W.  432.— Turner  v.  Vaughan,  2  Wils.  339.— Hill  v, 
Spencer,  Amb.  641. — £x  parte  Cottrell,  2  Cowp.  742. — Wighiwick 
r.  Banks,  lorrest.  153. 

^  Cole  V.  Gower,  6  Cast.  110. 

*  Pilkington  v.  Green 9  2  Bos.  &  Pul.  151. — Beelcy  r.  Wingfield, 
IJ  East.  46. 

'  Sugars  r.  Brinkworth,  4  Campb.  46.    This  was  an  action  against 

the  maker  of  a  promissory  note.   The  note  was  given  by  the  defendant 

ft>T  the  amount  of  penalties,  of  which  he  had  been  convicted  before 

magistrates,  under  the  Excise  laws,  to  prevent  an  execution  issuing 

against  his  goods.     On  the  part  of  the  defendant,  it  was  contended, 

that  there  was  no  legal  consideration. for  the  note*  as  it  was  the 

pluintiiTs  duty  to  have  levied  the  amount  of  the  penalties,  and  not 

to  have  taken  any  security.    Lord  Lllenborough.  The  defendant  gave 

the  promissory  note  at  two  months,  in  redemption  of  his  goods,  which 

were  liable  to   be  instantly  sold  for  what  they  could  fetch.     This 

sarelj  was  sufficient  consideration.     I  do  not  think  any  previous 

consent  by  the  commissioners  of  Excise,  or  the  magistrates,  was 

necessary  for  the  arrangement  Verdict  for  plaintiff.  Vide  Pilkington 

T.  Green,  2  Bos.  &  Pul.  151.  S.  P. 

*  Da  Costa  v,  Jones,  Cowp.  729- — Harvey  v.  Gibbons,  2  Lev.  l6l. 
yMibrookv.  Scott,  3  Ves.  456. — Ditchburn  v.  Goldsmith,  4  Campb. 
152.— Gilbert  r.  Sykcs,  16  East,  150. 

^JackiOD  V.  Duchaire,  3  T.  R.  551. 

*Cockshott  V.  Bennct,  2  T.  R.  763. — Leicester  v.  Rose,  4  East.  372» 
Soarrett  v  SpiHc,  1  Atk.  105. — Jackson  v.  Lomas,  4  T.  R.  166. — 
CooUr  v' i^oyeSj  6  T. R. 263.— Bryant  v. Christie,  1  Stark.  329.-r 

Bay/.  230. 
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position  deed  has  actually  been  signed  by  all  the  cre- 
ditors, a  bill  or  note,  affording  a  better  security  to  one 
of  theno,  has  been  deemed  valid '.  At  common  law,  a 
wager  is  legal,  if  it  be  not  an  incitement  to  a  breach 
of  the  peace,  or  to  immorality,  or  if  it  do  not  affect 
the  feelings  oi*  interest  of  a  third  person,  or  expose 
him  to  ridicule,  or  libel  him,  or  if  it  be  not  against 
sound  policy,  op  merely  to  try  a  point  of  law  \ 

Secondfyj  Some  considerations,  as  well  as  contracts, 
are  declared  to  be  invalid  by  statute^  as  usury,  by  the 
12  Ann.  sta.t.  f.  c.  16',  which  has  two  distinct  provi* 
sions ;  first,  avoiding  all  bonds,  contracts,  and  assure 
ances,  for  the  payment  of  any  money  to  be  lent,  &c. 
whereupon  or  whereby  there  shall  be  reserved  or  takeit 
al^ve  £5  per  cent. ;  and  secondly,  subjecting  the  party 
taking  above  j£s  per  eent*  to  an  action  for  treble  the 
sum  lent,  or  forborne,  &c.  Thus  it  is  enacted,  "  That 
no  person  or  persons  whatsoever,  upon  any  contract, 
take,  directly  or  indirectly,  for  loan,  of  any  monies, 
wares,  merchandize^  or  other  commodities  whatsoever, 
above  the  value  of  £5^  for  the  forbearance  of  ^100, 
for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser 
sum,  or  for  a  longer  or  shorter  time;  and  that  all 
bonds,  contracts,  and  assurances  whatsoever,  made  for 
payment  of  any  principal,  or  money  to  be  lent,  or 
covenanted  to  be  performed  upon  or  for  any  usury, 
whereupon  or  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  £5  in  the  hundred  as  aforesaid,  shall 
be  utterly  void ;  and  that  all  and  every  person  or  per- 
sons whatsoever,  which  shall,  upon  any  contract,  take, 
accept,  and  receive,  by  way  or  means  of  any  corrupt 
bargain,  loan,  exchange,  chevizance,  shift,  or  interest, 
of  any  wares,  merchandizes,  or  other  thing  or  things 
whatsoever,  or  by  any  deceitful  way  or  means,  or  by 
any  covin,  en^ne,   or  deceitful  conveyance,  for  the 

•— ——— ^   ■'  ■  ■■     I  II   ■  ^mMi» ■  » ■  .     ■  .1    I  I  ■        III  I      ^ 

'  Fcise  V.  Randall,  6  T.  R.  146.— Bayl.  230, 1. 
*  Good  V.  EUiot,  3  T.  R.  693.— Henkin  v.  Guerss.  12  East.  247--* 
Gilbert  v.  Sykes,  l6  Cast.  150. 
>  See  the  obtenrations  X)q  thii  statute.  Holt  C.  N.  P.  259* 
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fbrbearing  or  giving  day  of  payment,  for  one  whole  inegaiuy  of  am^ 
year,  of  and  for  their  money,  or  other  thing  above  the  it  vitiated 
sum  of  j65,  for  the  forbearing  of  jGlOO  for  a  year, 
and  so  after  that  rate  for  a  greater  or  lesser  sum,  of 
for  a  longer  or  shorter  term,  shall  forfeit  and  lose,  for 
every  such  offence,  the  treble  value  of  the  monies^ 
wares,  merchandizes,  and  other  things,  so  lent,  bar- 
gained, exchanged,  or  shifted.'*  Upon  this  statute  it 
has  been  determined,  that  the  security  is  void,  though, 
on  the  face  of  it,  it  may  appear  legal,  if  there  be  any 
other  illegal  private  stipulation  between  the  original 
parties,^  for  matter,  dehors  the  security,  may,  in  all 
cases,  be  shewn  in  pleading,  if  it  be  illegal';  and 
usury,  in  a  small  part  of  the  consideration,  renders  a 
bill  invalid  ■.  Usury  also  affects  the  contract,  even  in 
the  case  of  a  bill  of  exchange  in  the  hands  of  a  bon^ 
fide  bolder';  and  a  bill  drawn  in  consequence  of  an 
usurious  agreement  for  discounting  it,  is  void  in  the 
hands  of  a  bon^  fide  holder,  although  the  drawer  was 
not  privy  to  such  agreement*.  But  a  second  security 
given  to  the  bona  fide  holder,  pf  a  bill^  or  for  what 

-  .  ■  ■      ■  ■  ■■    .M  ■       I  !»■■■  Ill  I — 1^—— i— ^^ 

■  Petrie  V.  Hannay,  3  T.  R.  424.— Fisher  c.  Bcasley,  Dougl.  235. 

*  Harrison  v.  Harrison,  1  Marsh.  349. — 5  Taunt.  780.  S.  C. 

'  Lowe  V.  Waller,  Dougl.  735.— Cuthbert  v.  Haley,  8  T.  R.  390.— 
Fcrrall  v.  Shaen,  1  Saund.  ^9S.- — Parr  v.  Eliason,  1  East.  92.— 
Bay].  237,  8.— Love  v.  Waller,  Dougl.  708.  736.  The  defendant 
was  acceptor  of  a  bill  which  he  gave  to  Harris  atid  Stratton  upon 
an  usurious  contract;  Harris  and  Stratton  indorsed  it  to  the  plaintiff 
for  m,  Taluable  consideration,  nnd  the  plaintiff  had  no  notice  of  the 
Qstiry.  Upon  a  case  reserved,  the  question  was,  whether  the  usury 
between  Harris  and  Stratton,  and  the  defendant,  was  a  defence  against 
an  indonre,  who  took  the  bill  bon4  fide,  and  paid  a  valuable  con« 
sideratioo  for  it ;  and  after  time  taken  to  consider,  the  court  held  it 
was,  and  tboagh  Lord  Mansfield  had  a  wish  that  the  law  should  turn 
oat  in  favour  of  the  plaintiff,  the  court  found  the  words  of  the  act  too 
strong,  and  could  not  get  ov^r  the  case  of  Bowyer  v.  Bampton, 
Sera.  1155.  which  see,  post,  101.  But  see  the  observations  of 
Gibbs,  C.  J.  in  Jones  v.  Davison,  Holt  C.  N.  P.  256.  where  a  doubt 
is  suggiested  as  to  the  propriety  of  this  doctrine.  However  it  was 
confinttcd  in  the  case  of  Lowes  v.  Maz2arcdo,  1  Stark.  385.  Sea 
post,  IM.  n.  8. 

^  Aeklaiid  V.  iV*afce,  S  Campb.  599*— Voung  r.  Wright,  1  Camph» 

139. 

*  Cotbbert  v.  Haley,  8  T.  R.  390.— Oeorgt  tr.  Stanley,  4  Taunt 

<43.  which  see,  post,  lOX.  n.  2. 
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is  fairly  due ',  is  in  general  valid ;  and  after  suffering 
judgment  by  default,  or  confessing  a  judgment  in 
favour  of  a  bona  fide  holder,  it  is  too  late  to  object  to 
the  legality  of  the  consideration  *.  It  is  not  usury, 
though  improper,  for  an  acceptor  to  discount  his  own 
acceptance  at  a  premium* .  Where  a  check  is  given 
on  an  usurious  transaction,  it  cannot  be  deemed  an 
advance  of  money,  unless  specially  agreed  to  be  taken 
as  cash,  until  it  has  been  actually  paid  ^. 

A  gaming  consideration  is  declared  illegal  by  the 
statute  16  Car.  2.  c.  7.  and  9  Ann.  c.  14.*  The  first  sta- 
tute avoids  all  securities,  whether  written  or  verbal^ 
given  to  secure  any  sum  of  money  exceeding  ^100 
lost  at  play:  but  the  9  Ann.  only  avoids  written  con- 
tracts, and  an  action  of  assumpsit  will  lie  to  recover 
money  won  at  play,  not  amounting  to  j6lO*.  By  the 
9  Ann.  c.  14.  s.  1.  it  is  enacted,  <<  that  all  notes,  bills, 
bonds,  judgments,  mortgages,  or  other  securities  or 
conveyances  wHatsoever,  given,  granted,  drawn,  or 
entered  into,  or  executed  by  any  person  or  persons 
whatsoever,  where  the  whole  or  any  part  of  the  con- 
sideration of  such  conveyances  or  securities,  shall  be, 
for  any  money  or  other  valuable  thing  whatsoever, 
won  by  gaming  or  playing  at  cards,  dice-tables,  ten- 
nis, bowls,  or  other  game  or  games  whatsoever,  or  by 
betting  on  the  sides  or  hands  of  such  as  do  game  at 
any  of  the  games  aforesaid,  or  for  the  reimbursing  or 
repaying  any  money  knowingly  lent  or  advanced  for 
such  gaming  or  betting  as  aforesaid,  or  lent  or  ad- 
vanced at  the  time  and  place  of  such  play,  to  any  per- 


» 

'  Barnes  v.  Heilley,  2  Taunr.  184.  which  over-rules  1  Campb.  \67. 

^  Shepherd  v.  Charter,  4  T.  R.  275.— George  v.  Stanley,  4  Taunt. 
CS3; — See  post,  101.  n.  2.  post,  106.  n«  4. 

'  Barclay  v.  Walmsley^  4  East.  55. 

^  Brooke  v.  Middleton,  1  Campb.  445.— Borrodaile  o.  Middleton, 
ft  Campb.  53.  As  to  the  princioie  on  which  the  law  of  usury  pro- 
ceeds, iee  MoUoy  «.  Irwin,  I  Scho.  &  Laf.  312.  —  Drew  v,  Powar, 
id.  195. 

*  I  Pow.  207'— Bac.  Ab.  tit.  Gaming, 

^  Bulling  V.  Frosty  i  Esp.  Rep.  235. 
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son  or  persons  so  gaining  or  abetting  as  aforesaid,  or  nugMf  of  con. 
that  shall,  during  such  play,  so  play  or  bett,  shall  be  it  vitimtM. 
utterly  void,  frustrate,  and  of  none  eifect,  to  all  in- , 
tents  and  purposes  whatsoever,  any  statute^  law,  or 
usage,  to   the  ccMitrary  thereof,  in  anywise  notwith- 
standing.'*    Under  these  statutes,  a  bill  of  exchange, 
or  promissory   note   given  for  a  gambling  debt  is 
void,  even  in  the  hands  of  a  bon&  fide  holder  \     But 
as  in  the  case  of  usury,  a  renewed  security  given  for 
a  gambling  debt  will  be  valid  in  the  hands  of  a  bond 
fide  holder*. 

A  horse-^race  for  a  plate  under  JOSO,  is  illegal*,  but 
a  deposit  of  JC25  a  side  is  sufficient*.  So  gaming  in 
the  lottery  is  illegal';  and  a  siock'jobbing  transaction 
is  declared  void  by  the  statute  7  Geo.  2.  c.  8.^;  and  a 
bill  of  exchange,  given  in  respect  of  such  a  transac- 
tion, is  invalid  in  the  hands  of  a  person  v^ho  receives 
it  after  it  is  due,  or  with  notice  of  the  circumstances  ^ 


'  Boyer  v.  BamptoD,  2  Stra.  1155.  Several  notes  given  by  Bamp* 
ton  to  Church,  for  money  lent  to  game  with,  were  indorsed  by 
Church  to  the  plaintiiT,  for  a  full  and  valuable  consideration,  and  the 
plaintiff  had  no  knowledge  that  any  part  of  the  consideration  from 
Church  to  Hampton  was  money  lent  for  gaming;  and  after  two  ar- 
guments apon  a  case  reserved,  the  court  held  (hat  the  plaintiff  could 
not  maintain  the  action,  for  it  would  be  making  the  notes  of  use  to 
the  lender  if  he  could  pay  his  debts  with  them,  and  it  would  tend  to 
evade  the  act,  on  account  of  the  difficulty  of  proving  notice  on  an  in* 
<)or$ee,  and  the  plaintiff  would  not  be  without  remedy,  for  he  might 
toe  Church  upon  his  indorsement ;  and  see  Bayl.  237. 

*  George  ff'  Stanley,  4  Taunt.  683.  The  defendant  gave  the  bills 
io  qoestion  for  the  amount  of  a  gaming  debt,  which  when  due  he  re- 
newed with  the  plaintiff  the  holder,  and  when  the  last-mentioned 
bilh  became  due,  executed  a  warrant  of  attorney,  and  confessed 
^judgment  for  the  amount,  whereon  execution  being  levied,  a  rule 
nisi  was  obtained  to  have  the  money  restored  and  the  warrant  of  at- 
torney cancelled,  but  upon  cause  being  shewn,  the  court  held  the 
<lcfcoJant  ought  to  have  availed  himself  of  this  ground  of  defence 
vHen  be  was  applied  to  for  the  payment  of  the  first  bills,  and  du-^ 
tkarged  the  ruk;  but  permitted  him  to  try  an  issue  whether  the  plain- 
^ff  were  implicated. 

^  13  G.  2.  c.  19.— >S  G.  2.  c.  34.  —  Wbaley  v.  Pajot,  2  Bos.  & 
Pttl.  5t.~Robson  v.  Hall,  Peake's  Ca.  Ni.  Pri.  127. 

^Bidraead  v.  Gale,  4  Burr.  2452. 

'  Deey  «.  Shee,  2  T.  R.  617— Seddons  v.  Stratford,  Peake'i  Ca. 
Ni.  Pri.  215. 

^  Faikney  v,  Reynous,  4  Burr.  2069. — Sanders  v.  Kentish,  S  T.  R. 
162.-Tatc  V.  Wellings,  3T.  R.  531. 

'  Brown  V.  Turner,  7  T.  R.  630.  —  Aubert  v.  Maze.  2  Boa.  h 
h\  374.— Steers  V.  Ushley,  6  T.  R.  6U 
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xu«ff4fiif sr  of  49*-   Promiasory  notes  given  by  a  stock-broker  for  the  ba« 
it  vitiatn.  laace  of  an  account  of  money  advanced  to  himi  to  be 

employed  in  stock-jobbing  transactions,  against  the  sta« 
tute  7  Geo.  fl«  c,  8.  part  of  the  consideration  consisting 
qf  the  profits  on  these  transactions,  proof  under  his 
bankruptcy  was  restrained  to  the  residue,  viz.  the 
money  received,  which  he  had  applied  to  his  own 
use '.  So  a  gaming  policy  on  ships  or  lives,  or  other 
events,  without  being  interested  therein,  is  invalid*. 
Other  contracts  Trading  agaifist  the  laws  of  the  East  India  Com* 
ftatBte.  ^^^        p^^2f\  or  the  TSu^^ian  Coffipa;iy^  is  also  illegal.    And 

the  sale  of  an  office ',  or  of  a  vote^  or  bribery  at  an 
election  is  invalid ^  So  a  Simoniacal  contract^;  a 
stipulation  to  a  Sheriff,  in  consideration  of  ease  and 
fovour*;  a  contract  in  consideration  of  signing  a 
bankrupt's  certijicate^;  an  illegal  insurance  in  the 
lottery'*;  and  a  contract  to  ransom  any  British  ship 
or  goods  captured  by  an  enemy  are  declared  unlawful  "• 
Besides  these  and  many  other  cases  of  contracts 
and  securities,  expressly  declared  by  statute  to  be 
void,  there  are  other  cases  in  which  the  legislature 
have  prohibited  a  transaction,  and  a  bill  or  note  hav« 


•*• 


'Ex  parte  Bu1mer«  13  Ves.  jnn.  dlS. 

*  19  Geo.  2.  c.  57' — Kent  v.  Bird,  Cowp.  583. — Roebuck  v.  Ham* 
laerton,  id.  737* — 14  Geo.  3.  c.  48. — ^Nantei  o.  Thompson,  3  £ast« 
M5. 

^  Lightfoot  V.  Tenant,  1  Bos.  &  Pul.  552. 

*  Grose  ».  La  Pago,  I  Holt  C.  N.  P.  105. 

*  5  Ed.  6.  c.  ]6.--Blachford  v. 'Preston,  8  T.  R.  93«-^Pftr9ons  v. 
Thompson,  J  Men.  Bia.  322. — Lay ng  v.  Paine,  Wi lies,  571.  Com. 
Dig.  *•  Officer,"  K.  l.---Bac.  Ab.  "  Officer,"  F.— Stack  pole  r.  Earle, 

2  Wils.  133. 

*  2  Geo.  2.  c.  24^.-^^ Anonymous,  Loft.  55^. — Sulston  v.  Norton, 

3  Burr.  1235.— The  Kingo.  Pitt,  1  Bla.  Rep.  380.— Allen  v.  Heam, 
1  T.  R.  56. 

^31  £Ii&  c.  6.  —  Totteridge  V.  Mackally,  Sir  W.  Jones.  341. <— 
Co.  Lit.  206.  b.— Uyng  •.  Paine,  Willes,  575.  n.  a.— Bac.  Ab.  *•  Si- 
mony/' 

*  23  H.  6.  c.  9  —Rogers  r.  Reeves,  1 T.  R.  418.— Samuel  p.  Evans, 
St  T.  R.  569— Sell.  Prac.  129  to  137.— 1  Pow.  173. 

*  5  Geo.  2.  c.  30.  s.  11.— Smith  v.  Bromley,  Dougl.  696.— Cock- 
shott  V.  Bennet,  2  T.  R.  763.— Nerot».  Wallace,  3  T.  K.  17.— Sum- 
ner v.  Brady,  1  lien.  Bla.  647.  r 

■•  Wyat  V.  Bulmer,  2  Esp.  Rep.  538. 

"  Statute  45  Geo.  3.  c.  72.— Webb  v.  Brooke,  3  Taunt.  6. 
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ing  been  given  to  carry  inta  effect  such  prohibited  ittigMy  of  em^ 
coDtracty  the  instrument  has  been  held  void.  Thus  a  bill  u  Titiai^  ^ 
of  exchange^  part  of  the  consideration  for  which  was 
spirituous  liquor,  sold  in  quantities  of  less  than  twenty 
shillings  value  is  wholly  void,  though  the  other  part 
of  the  consideration  was  money  lent,  because  such 
sale  of  spirits  is  contrary  to  the  statute  24  Geo.  2# 
c.  40.  \  And  for  the  same  reason  no  action  can  be 
supported  by  the  plaintiff  on  a  note  given  to  him 
by  the  defendant  as  an  apprentice  fee,  if  it  appear^ 
that  the  indenture  executed  was  void  by  the  statute 
8  Anne,  c.  9*  for  want  of  insertion  of  such  premium 
therein,  and  a  proper  stamp  in  respect  to  the  same, 
although  the  plaintiff  did,  in  fact,  maintain  the  ap- 
prentice for  some  time^  an4  until  he  absconded  % 
But  it  is  no  objection  to  an  action  on  a  promissory 
note,  that  it  was  given  as  part  of  the  consideration 
of  an  indenture  of  apprenticeship  for  less  than  seven 
years,  by  being  antedated^  such  indenture  being  by 
the  statute  of  Elizabeth,  only  voidable  and  not  void \ 

Where  a  third  person,  having  given  value  for  a  bill| 
knew  at  the  time  he  became  the  holder,  that  it  was 
originally  founded  on  an  illegal  transaction  %  or  where 
a  person  became  holder  of  such  a  bill  after  it  be- 
came due,  he  cannot  recover  on  it'.  However,  a 
person^  who  at  the  request  of  the  holder  of  a  bill 
indorses  it,  and  is  obliged  to  pay  the  contents  to  a 
bon4  fide  holder,  may  recover  the  money  paid,  from 
any  person  whose  name  is  on  it  \ 

In  those  cases  in  which  the  legislature  has  declarec^ 
tiiat  the  illegality  of  the  contract,  or  consideration. 


Mlk«.MiM«Mi««M«l 


'  Scott  r.  Gillmore,  3  TaunU  226.;  but  see  Spencer  v.  Smith, 
3  Caropb.  p. 

*  JackHin  V.  Warwick,  7  T,  R.  121. 
'  Grant  r.  Welchroan,  l6  East.  207* 

♦  Steers r.  Lashlcy.  6  T.  R.  6l.— 1  Esp,  Rep.  166.  S.  C— Wyat 
t.  Bulroer,  2  E»p.  Rep.  538. — Brown  r.  Turner,  id.  631. — 7  T.  R. 
bo.  S.  C— Feisc  V.  Randall,  6  T.  R.  146. 

» Brown  v.  Turner.  7  T.  R.  630. 

•  Scddons  v.  Stratford,  Pcake  »  Ni.  Pri.  R.  215.— Pcirie  r.  Hannay^ 
ST.R,424.— Aubertt;.  Maae,  2  Bcm.  &  PuL  371* 
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nutfdiHff  of  am-    shall  make  the  bill  or  note  void,  (as  where  it  is  made 
it  vitiaicf.  in  consideration  of  signing  a  bankrupt's  certificate ', 

or  for  money  lost  by  gaming,  &c.  *,  or  for  money  lent 
on  an  usurious  contract*,  for  the  ransom  of  a  ship  cap- 
tured *,  or  made,  indorsed,  &c.  in  France  during  the 
Avar,  contrary  to  the  84  Geo.  8.  c.  9.  s.  4.  *)  the  de- 
fendant may  insist  on  such  illegality,  though  the 
plaintiff,  or  some  party  between  him  and  the  defend- 
ant  took  the  bill  bond  fide,  and  gave  a  valuable 
consideration  for  it.  And  the  innocent  holder  can, 
in  such  case,  only  resort  to  the  party  from  whom 
he  received  the  bill,  &c.  and  then  he  cannot  recover 
upon  the  same,  but  only  on  the  original  considera- 
tion^; and  a  bill  of  exchange  is  void  in  the  hands 
of  a  bond  fide  indorsee,  if  it  were  drawn  in  conse-* 
quence  of  an  usurious  agreement  for  discounting  it, 
although  the  drawer,  to  whose  order  it  was  payable, 
was  not  privy  to  this  agreement*.  And  it  has  been 
recently  decided,  that  if  the  payee  of  a  bill  of  ex- 
change, indorse  it  upon  an  usurious  contract  made 
at  the  time  of  such  indorsement,  a  bond  fide  holder 
cannot  afterwards  recover  upon  it,  against  the  ac- 
ceptor, because  such  holder  must  claim  title  through 
such  first  indorser ». 

'  5  Geo.  2.  c.  30.  s.  11. — Smith  v.  Bromley»  Dough  696, — Sumner 
V.  Brady,  1  Hen.  Bla.  6^7- — Bayl.  237.— Ante,  102.  n.  9. 

*  9  Anne,  c.  14.  s.  1. — Bowyer  v.  Bampton,  Stra.  1155. — Bal. 
Ni.  Pri.  274.— Hussey  v.  Jacob,  Carth.  356.— Bayl.  237.— Ante,  101. 
note  1. 

^12  Anne,  st.  2.  c.  16. — Lowe  v.  Waller,  Dougl.  736. — Cuthbert, 
c.  Haley,  8  T.  R.  392.— Parr  «.  Eliason,  1  East.  92.  94.— Bayl.  237. 
Ante,  98. 

♦  45 G. 3.  c. 72.  s.  1 6, 17— Webb ». Brooke, 3 Taunt. 6.— Ante,  1 02. 
^  Bendelack  v.  Morier,  2  Hen.  Bla.  338. 

"Id.  ibid. — Bowyer  v.  Bampton,  Stra.  1155. — Wyat  v.  Bulmer, 
2  £sp.  Rep.  538,  9. — Whitham  a;.  Lee,  4  Esp.  Rep.  264.;  and  se« 
ante,  99,  n.  3. 

^  Acland  v.  Pearce,  2  Campb.  599-1  and  see  ante,  99'  "•  3. 

'  Lowes  and  another  <t;.  Mazzeredo  and  others,  1  Stark.  385.  Thi.9 
was  an  action  by  the  plaintiffs  as  indorsees,  against  the  defendants 
as  acceptors  of  a  bill  of  exchange,  the  bill  was  drawn  by  one 
G.  Lowea,  and  indorsed  to  Sir  M.  B.,  and  by  him  to  Ambrose,  and 
th^n  to  the  plaintiffs.  The  defence  was  usury  in  the  ^ni  in- 
dorsement, and  which  was  proved.  Lord  Ellenborough  was  of  opi- 
nion, that  the  plaintiffs  were  not  entitled  to  recover  upon  the  bill. 
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But  unless  it  has  been  so  expressly  declared  by  the  ^/*««%  ^  ^ 
legislature,  illegality  of  consideration  will  be  no  de-  itvitutet. 
fence  in  an  action  at  the  suit  of  a  bond  fide  holder, 
without  notice  of  the  illegality «,  unless  he  obtained 
the  bill  after  it  became  due*.  Thus  in  an  action  by 
the  indorsee  against  the  maker  of  a  promissory  note, 
the  defence  insisted  on  was,  that  the  note  had  been 
given  for  hits  against  the  defendant  in  a  lottery  in- 
surance :  Lord  Kenyon,  Chief  Justice,  thought  the 
plaintiff- was  entitled  to  recover,  observing  that  the 
innocent  indorsee  of  a  gaming  note,  or  note  given 
on  an  usurious  contract,  could  not  recover,  but  that 
in  no  other  case  could  the  innocent  indorsee  be  de- 
prived of  his  remedy  on  the  note ;  and  that  a  con- 
traiy  determination  would  shake  paper  credit  to  the 
foundation^.  And  a  broker  receiving  an  exorbitant 
brokerage  on  the  discount  of  a  bill,  will  not  affect 
its  validity  in  the  hands  of  a  bon&  fide  bolder  ♦• 

In  general,  a  subsequent  illegal  contract  or  con- 
sideration of  any  description,  taking  place  in  a  second 
indorsement  or  transfer  of  a  bill,  and  not  in  its 
inception,  nor  in  a  transfer  through  which  the  holder 
must  make  title,  will  not  invalidate  the  same,  in  the 
hands  of  a  bonA  fide  holder «.     Where  a  new  secu- 

-^■^■■^^^■^1  ■■■■■!  I  —      I    I  limit  I  11  I       1  I  ■       I        I       ■ i     I     ■  I 

since  thej  trcre  obliged  to  claim  through  an  indorsement,  which 
had  been  vitiated  by  usury ;  but,  upon  the  counsel  for  the  plaintiffs 
insisting  on  the  case  of  rarr  v.  Efiason,  I  East.  92*  his  Lordship 
permitted  the  plaintiffs  to  take  a  verdict*  subject  to  a  motion  to 
enter  a  nonsuit.  A  rule  nisi  having  been  obtained,  and  cause  shewn, 
the  court  were  of  opinion,  that  the  case  of  Parr  v.  Eliason,  was 
distinguishable  from  this,  and  might  be  supported  upon  other  grounds; 
and  that  the  indorsement  v/as  entirely  avoided  by  the  Statute  of 
Usury,  and  could  not  be  dismissed  for  one  purpose  and  retained  * 
for  another,  and  that  after  the  case  of  Lowe  v.  Waller,  (ante,  99") 
had  been  acted  upon  so  long,  its  foundation  could  not  now  be  en- 
quired into. 

*  Wyat  V.  Bulmer,  2  Esp.  Rep.  53S. — Brown  *v.  Turner,  7  T.  R, 
630. — Lc  Franc  «v.  Dalbiac,  Sel.  Ca.  71  • 

*  Browu  V.  Turner,  7  T.  R.  630. 

^  Winstanley  of.  Bowden^  Middlesex  sittings  after  M.  T.  41  G.  3. 
B.  R.  1  Selw.  2d  edit.  402.  id.  4th  edit.  370. 

^  Dignall  'u.  Wigley,  1 1  East.  43.-2  Campb.  33.  S.  C— Jonci 
V.  Davison;  Holt  C.  N.  P.  256. 

'  Lowest.  Maszeredo,  1  Stark.  3S5. — ^Parr'v.  Eliason,  1  East.  92. 
3  Esp.  Rep.  210.  S.  C— Cuthbert  v.  Haley,  S  T.  H.  39L— 3  Esp. 
R**!*  22.  S.  C. — Daniel  v,  Carteny,  1  Esp.  Rep.  274. — Turner  v. 
Holinc,  4  Esp.  11,— Fcrrall  v.  Sbacn,  1  Saimd.  294,  5  n.  I.  What 
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jifaf«»y«reM.   rity  is  takeoi  in  lieu  of  another,  void  in  respect  of 


ii^tail^        usury,   &c*  it  will  be  equally  invalid  in  the  hands 

of  the  party  to  the  first  illegal  transaction,  but  not 
if  in  the  hands  of  a  boni  fide  holder  '•  And  a  security 
given  by  the  borrower  to  a  person  not  privy  to  the 
usurious  transaction,  and  to  whonvthe  lender  is  indebted 
in  so  much  money,  shall  not  be  avoided  by  the  usury ; 
as  where  W.  was  indebted  to  A.  in  ^100.  for  the  for* 
bearance  of  which  he  agreed  to  pay  more  than  legal 
interest,  and  A.  being  indebted  to  £.  iuiflOO.  W,  and 
Ai  joined  in  a  bond  to  £•  in  payment  of  his  debt,  and 
it  was  held  not  usury  \  And  though  it  has  been  held 
otherwise  at  Nisi  Prius,  it  has  recently  been  decided, 
that  after  usurious  securities  for  a  loan  have  been  de* 
stroyed  by  mutual  consent,  and  there  is  a  fresh  con* 
tract  by  the  borrower  to  repay  the  principal  and  legal 
interest,  such  fresh  contract  is  valid  >.  By  suffering 
judgment  by  default,  the  defendant  loses  theoppor* 
tunity  of  objecting  to  the  sufficiency  or  illegality  of 
the  consideration\  So  a  warrant  of  attorney  given 
to  the  holder  of  a  renewed  bill,  will  not  be  set  aaide 
unless  it  be  shewn  that  he  was  privy  to  the  usurious 
transaction,  though  the  person  resisting  the  payment, 

is  considered  usury  in  making  the  bill,  see  Young  «.  Wrigbi,  Campb. 
N.  P.  Ul.  see  also  1  Holt,  C.  N.  P.  270*— Parr  v.  Eliasoii,  1  East.  j)2. 
A  bill  was  drawn  in  favour  of  the  plaintiff,  he  indorsed  it  to  Persenl 
and  Bodeker,  upon  an  usurious  consideration,  and  they  indorsed  it 
over,  it  was  afterwards  indorsed  back  to  the  assignees  of  P.  and  B« 
who  had  become  bankrupu  for  a  debt  duo  to  their  estate,  upon  which 
the  plaintiff  brought  trover  to  recover  back*  the  bill.  Lord  Keuyon 
directed  a  nonsuit,  and  after  a  rule  nisi,  for  a  new  trial,  the  court 
held,  that  as  the  bill  was  originally  good,  and  as  the  indonontent  by 
Perscnt  and  Bodeker  was  unimpeached,  their  indorsee  had  a  good  righl 
to  the  bill,  and  that  right  was  transferred  to  the  dcfendaat.  (Rule 
discharged.)    Vide  also  1  £sp.  Rep.  274.  S.  P. 

'  Cuthbert  v.  Haley,  8  T.  R.  390.— Pickering  v.  Banks,  Forrcst't» 
R.  72.— Harrison  v.  Hannel,  I  Marsh.  349.— 5  Taunt.  780.^Parrv. 
Etiason,  3  Esp.  R.  210.— 1  East.  92.  S.  C— Witham  v.  Lee,  4  £sp.  R. 
264. — See  Barnes  v.  Heaiiley,  1  Campb.  Ni.  Pri.  187t  over-ruM  in 
2  Taunt.  1 84.— Holt  C.  N.  P.  270. 

*  Ellis  V.  Warnes,  Cro.  Jac.  32.— Yclv.  47.-'Moore.  752.—. 
2  Anders.  ]2t. 

'  Barnes  v.  Headley,  1  Campb.  187.— Id.  3  Taunt.  184. 

^  Shepherd  v.  Charter,  4  T.  ll.  276.--QeorcB  9.  Sti|olcy>  4  T^unt. 
$39. — Ante,  101. 
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aray  be  permitted  to  try  in  an  iasue  whether  the  party  madky  of 
vere  imp  i  icated '.  u  fitutM* 

The  receiving  of  a  bill  or  note  upon  an  usurious  con«* 
tract,  but  given  for  a  previous  legal  subsisting  debt» 
will  not  extinguish  such  debt  although  the  security  it* 
self  will  be  void*;  but  where  there  was  usury  in  the 
nuking  the  bill,  or  where  the  holder  has  himself  been 
a  party  to  the  usury,  he  cannot  sue  at  law  or  prove  un* 
der  a  commission  of  bankruptcy,  even  for  the  amount 
of  principal  and  lawful  interest,  though  it  should  seem 
that  if  deeds  or  property  have  been  deposited  as  a  col- 
lateral security,  he  may  retain  the  same  until  he  has 
been  paid  such  principal  and  interest '. 

The  taking  of  discount  in  advance  on  the  loan  of  i&terau 
money  secured  by  bond,  even  before  the  statute  of 
Ann.  was  considered  usurious,  and  we  find  it  laid  down 
that  an  agreement  that  the  interest  on  the  principal 
should  be  retained  at  the  time  of  the  loan,  or  paid  before 
the  expiration  of  the  year,  amounts  to  usury ;  because 
the  borrower  would  not  have  the  use  of  the  sum,  upon 
which  the  interest  was  taken  for  the  whole  year*;  but 
an  exception  to  this  general  rule  has  been  allowed  in 
the  discounting  of  bills  of  exchange  negotiated  in  the 
ordinary  course  of  trade,  the  usual  mode  of  doing  which 
is  to  take  interest  upon  the  whole  amount  of  the  bill, 
at  the  time  the  money  is  advanced,  until  the  time  when 
the  bill  will  become  due,  and  such  transaction  on  a  bill 
of  exchange  in  the  way  of  trade,  for  the  accommoda« 
tion  of  the  party  desirous  of  raising  money  is  not  usu<« 
rious,  though  more  than  five  per  cent,  be  in  effect  taken 
upon  the  money  actually  advanced ;  for  were  it  others 
wise  every  banker  in  London,  who  takes  at  the  rate  of 

I   I    ■  ■  ■  ■     mil    I         I      ■  -   ,  ■       II  ■      — »— .     I  11  II  — ■  I  I        m 

'  George  v.  Stanley,  4  Taunt  6S3. 

^  Phillips  9.  Cockayne,  3  Campb.  119«— 1  Saui\d.  295*  »•  1* 

^  Benfield  v.  Solomons,  9  Ves.  jun.  84. — Fitzxoy  v.  Gwillinit 
1 T.  R.  J53.— Hindle  v.  O'Brien,  1  Taunt.  413. 

♦  Barnes  v.  Worledge,  Noy,41. — Cro.  Jac.  25. — ^Yelv.  31. — Moor. 
644.  8.  C— Crimea  Ca.  1  BulsU  20.  and  Per  Popham,  J.  in  Dalton's 
Caie,  Hoy,  17U 
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^SS^^^Sat  fiv'e  pounds  per  cent  for  discounting  bills,  would  be 
it  TitiatM.  guilty  of  usury;  for,  if  upon  discounting  a  j6 100  bill  at 

five  per  cent,  he  should  be  construed  to  lend  only  jf 95, 
then  at  the  end  of  the  time  he  would  receive  five  pounds 
interest  for  the  loan  of  £95  principal,  which  is  above 
the  legal  rate  ^.    In  such  cases  it  has  been  considered 
that  the  additional  sum  is  in  the  nature  of  a  compen- 
sation for  the  trouble  to  which  the  lender  is  exposed, 
and  unless  that  indulgence  were  allowed  it  might  not 
be  worth  while  for  any  merchant  to  discount  a  bill^ 
But  if  the  bill  or  note  be  for  a  large  sum,  and  made  or 
drawn  at  a  period  of  two  or  three  years,  it  seems  to 
have  been  considered  that  the  length  of  the  date  of  the 
bill  will  afford  a  presumption  that  the  discount  is  in- 
tended as  a  cover  for  an  usurious  bargain ;  and  in  the 
case  of  a  bill  of  exchange  drawn  for  £5000,  and  pay- 
able three  years  after  date,  upon  which  jf750  was  re- 
tained for  discount ;  such  transaction  was  holden  to  be 
usurious,  as  the  sum  which  was  taken  for  interest  was 
not  then  due,  and  the  bill  was  given  to  secure  a  much 
larger  sum  than  legal  interest  on  the  sum  which  would 
have  been  due  at  the  end  of  three  years,  provided  the 
bill  had  not  been  given  *. 
Commifliioik         Bankers  who  discount  a  bill  or  note  payable  at  ano- 
ther place  may,  in  addition  to  die  legal  interest  or  dis- 
count of  five  pounds  per  cent,  lawfully  take  a  custo- 
mary and  reasonable  sum  for  remitting  the  bill  or  note 
for  payment,  and  other  necessary  and  incidental  ex« 
pences;  for  if  they  were  allowed  only  five  percent, 
upon  the  whole  transaction,  they  might,  in  consequence 
of  the  expences  they  incur  in  their  festablishment^  ob- 
tain less  remuneration  on  the  discount  than  other  indi- 


■  Per  Eyre,  C.  J.  and  Blackstone,  J.  in  Lloyd  v.  Williams,  Bla. 
Rep.  792.-3  Wils.  256.  S.  C. 

'  *  Per   rx)rd  Alvanley,   C.  J.  in  delivering  judgment  in  Marsh  9. 
Martindalc,  3  Bos,  &  Pul.  158,-1  Holt  C.  N.  P.  262,  3. 

'  Sef  Marsh  v.  Mariindalc,  3  Dos.  &  Pul.  154,  and  the  judgment 
•f  Lord  Alvanley,  p.  160,  I. 
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•  * 

viduals*.  And  the  right  to  receive  this  additional  remu-  ^^«lVy  *^^/«*- 
neration,  does  not  appear  to  be  confined  to  cases  where  i*  vitiate*, 
the  bill  is  payable  at  a  different  place  to  that  where  the 
banker  resides,  but  extends  to  bills  payable  in  the 
same  place  * ;  and  though  it  has  been  considered  that 
the  case  of  bankers  is  dissimilar  to  that  of  other  per- 
sons, on  account  of  the  nature  of  their  business,  and  of 
the  peculiar  expence  attending  it^  yet  it  seems  that  a 
merchant  or  other  person  may  under  circumstances  le- 
gally receive  a  commission  on  discounting  bills;  as 
where  he  has  considerable  trouble  in  keeping  accounts 
for  the  party  so  charged  \ 

With  respect  to  the  amount  of  the  commission  which 
a  banker  may  charge  either  for  discounting,  receiving, 
accepting,  or  paying  bills,  there  appears  to  be  no  set- 
tled rale;  but  it  is  a  question  to  be  left  to  the  jury  upon 
the  evidence,  whether  the  charge  is  reasonable,  and 
commensurate  with. the  trouble  and  expences  inciden- 
tal to  the  transaction ;  if  it  exceed  a  fair  remuneration, 
imd  be  mixed  with  an  advance  of  money,  then  the 
transaction  will  be  usurious '.  The  usual  commission 
on  discounting  bills  sanctioned  by  the  decisions,  is  five 

'  Winchy  qui  tarn  v,  Fenn,  cited  by  Duller,  J.  in  Auriol  <v.  Thomat^ 
f  T.  R.  52.— £x  pane  Jones,  17  Ves.332. — 1  Rose  Rep.  29. — Benson 
V.  Parry,  cited  in  Baynes  «.  Fry,  15  Vet.  jun.  X20. — 1  Holt  C,  N.  P. 

Winch,  qni  tarn  v.  Fenn.  lliit  was  an  action  for  usury  against 
the  defendant,  who  was  a  country  banker  living  at  Sudbury.  It  ap- 
peared on  the  trial  that  the  custom  was  to  di«iCount  bills  in  London, 
for  their  correspondents  at  Sudbury,  reserving  five  shillings  per  cent«  on 
the  gross  sum  (beyond  the  legal  discount,)  without  any  reference  as 
to  the  time  which  the  bill  had  to  run.  The  jury  found  a  verdict  for 
the  defendant  under  the  direction  of  the  judge;  and  Buller,  J.  in 
Auriol  Vm  Thomas,  2  T.  R.  52.  referring  to  the  above  case,  said  *'  it  is 
now  clearly  settled  that  the  party  is  entitled  to^take  not  only  five  pounds 
per  cent,  for  legal  interest,  but  also  a  reasonable  sum  for  remitting, 
aod  other  necessary  incidental  expences.  Vide  also  £x  parte  Jones,  in 
thematterofAllen,  iRose  Hep.  29'S.P.  and  17  Ves.  jun.  332.8.0. 

*  Masterman  v.  Cowrie,  3  Campb.  492. 

^  Per  Eyre,  C.  J.  Haroroet  v.  Yea,  I  Bos.  k  PuL  152. 

*  Per  Lord  Alvanley,  C.  J.  in  Marsh  v.  Martindale,  3  Bos.  &  PuU 
158. 

'Carstairs  v.  Stein,  4  M.  &  S.  195.— Palmer  v.  Baker,  1  M.  &  S. 
56.--*Harris  v.  Boston,  2  Campb.  343.-*Masterman  v.  Cowrie,  3 
Cuopb*  492. 
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shillings  per  cent. ' ;  but  there  is  no  rule  of  law,  that 
it  shall  not  exceed  that  rate*;  and  in  the  case  of  a  very 
large  and  complicated  accouat,  the  commission  of  one 
half  per  cent,  was  allowed  K  But  where  a  party  charged 
seven  and  sixpence  per  cent,  for  commission  on  dis- 
counting a  bill,  without  proving  that  he  had  been  put 
to  ex  pence,  or  any  considerable  degree  of  trouble  in 
the  transaction,  it  was  deemed  usurious  ^. 

Bankers  cannot  charge  interest  upon  interest,  without 
an  express  contractforthat  purpose;  andithas  even  been 
supposed,  that  they  cannot  legally  make  rests  in  their  ac- 
counts, so  as  to  charge  interest  upon  prior  interest  and 
commission,  but  this  seems  unreasonable;  and  unless  the 
rests  in  the  account  be  made  too  frequently,  and  out 
of  the  ordinary  course  of  business,  and  for  the  mere 
purpose  of  obtaining  compound  interest,  such  rests  seem 
perfectly  legal '.  So  also  an  agent  who  has  advanced 
money  for  his  principal  in  effecting  insurances,  and 
other  mercantile  business,  is  entitled  to  charge  in- 
terest, and  at  the  end  of  every  year  to  make  a  rest» 
and  add  the  interest  then  due  to  the  principal^;  but 
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'  Winch  V,  Fenn,  ante,  109-  n~«  1;  but  see  the  caset  £x  parte  Jones, 
17  Ves.  jun.  332. — 1  Rose,  29-  where  one-eighth  per  cent,  was  al« 
lowed  upon  discounts. 

*Per  Lord  Ellenborough,  Carstairs  v.  Stein,  4  M.  &  S.  199« 

'  Id.  ibid. 

^  Brooke  V.  Miitdieton,  1  Caropb.  448. 

^  Caliot  V,  Walker,  i  An%u  Rep.  495.  The  defendants  in  this  case- 
acted  as  bankers,  and  at  the  end  of  every  quarter  struck  a  balance,  in 
which  was  included  the  principal  in«ney  advanced  by  them,  all  interest 
then  due  upon  it,  and  a  commission  of  five  shillings  f6r  every ;C] 00  ad* 
vanced.  This  balance  was  at  the  end  of  eveiy  quarter  converted  iDla 
principal,  and  carried  interest.  This  the  plaintiff  contended  to  be  usury* 

The  court  declared  themselves  strongly  of  opinion  that  this  case 
was  not  usurious.  The  statute  allows  interest  not  merely  of  £5  per 
cent,  for  a  year ;  but  after  the  rate  of  £5  per  cent,  half  yearly  pay-* 
ments  of  interest,  or  tha  discounting  bills  at  the  beginning  of  the  time 
when  they  have  to  run,  have  both  been  argued  to  be  usurious*  as 
lining  a  greater  profit  than  £5  per  cent,  for  a  year ;  but  both  these 
cases  have  been  held  to  be  legal,  because  they  are  after  the  rate  of 
£5  per  cent.  So  here  the  payment  of  interest  quarterly  is  not  Illegal, 
and  the  custom  of  the  place  and  practice  of  the  parties  being  to  strike 
a  balance  at  those  periods,  brings  it  to  the  case  of  a  fresh  agreement, 
at  the  beginning  of  each  quarter  to  lend  the  sum  then  due.  So  the 
commisaton  claimed  may  be  a  fair  value  for  the  trouble  of  the  de* 
fendants,  and  unless  it  appeared  to  be  a  mere  colour  for  usury,  w« 
should  be  very  unwilling  to  decide  against  the  general  custom  of  Uti 
place. 

*  firuce  v>  Hunter,  3  Campb.  46j, 
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▼here  bankers  seek  to  recover  interest  upon  monies  nug^utf^r 
advanced  to  a  customer,  it  is  not  sufficient  to  shew  that  it  vitiates, 
it  was  the  general  custom  of  their  house  to  charge  in- 
terest calculated  upon  half  yearly  rests,  without  also 
shewing  that  such  customer  knew  that  such  was  the 
practice «. 

In  all  cases  where  bankers  make  any  charge  by  way 
of  commission  for  extra  trouble  or  expence  tliey  may- 
be put  to,  in  transacting  the  business  of  a  party,  it  is 
advisable  to  detach  the  charges  for  the  trouble  of  keep- 
ing the  accounts  from  the  charge  of  interest  for  for- 
bearance ;  and  if  a  banker  undertake  to  conduct  any 
transaction  not  in  his  ordinary  mode  of  business,  and 
stipulate  for  a  certain  charge  to  be  made  by  him  in 
consideration  of  such  extra  trouble  and  expence,  in- 
dependently **  of  all  costs,  charges,  damagesi  and  ex«* 
pences  that  he  may  be  put  to  by  means  of  the  pre** 
mises,*'  it  is  not  usurious ;  for  trouble  is  not  necessa- 
rily to  be  intended  as  a  colorable  reservaticm  of  further 
interest  beyond  the  legal  interest,  but  as  a  compensa- 
tion for  trouble  not  comprehended  within  the  words 
**  costs,  charges,  damages,  and  ex  pences*/' 

*Moorc  and  others  a;.  Voughton,  1  Stark.  487* 
*  Palmer  and  Witkias  <v.  Haker,    1  M.  &  S.  57.     The  plaintiiTs  ia 
this  caie  were  bankers,  and  had  been  put  into  possession  of  certain 
timber  of  LH.  and  brought  an  action  of  trover  against  the  defendant, 
vho  was  UieriflT  of  Worcestershire,  to  recover  the  value  of  part  of  the 
timber  taken  by  hloi  in  execution,  at  the  suit  of  a  creditor  of  I.  H« 
Tbe  cause  was  tried  at  the  assises  at  Worcester,  and  the  plaintiffs  had 
a  verdict,  subject  to  a  question  of  law,  upon  the  construction  of  a  deed 
insde  between  I.  H.  and  the  plaintiffs,  which  recited  an  agreement  be*' 
tweea  I,  H.  and  one  I.  L.  for  the  purchase  of  growing  timber,  for 
£4800,  which  timber  was  to  be  paid  for  by  I.  li.  part  on  the  execution 
of  the  agreement,  and  the  rest  by  bankers'  acceptances  at  different  dates. 
The  indenture  further  recited,  that  I.  U.  being  indebted  to  the  plain- 
tiffs iQ£l424,  for  the  balance  of  an  account  between  them,  that  he 
iiid  agreed  to  assign  the  said  agreement  and  ail  liis  interest  under  it 
to  (be  pUintiffs^  they  undertaking  to  fulfil  the  agreement,  with  re- 
ipect  to  the  making  the  several  payments  at  the  times  and  in  man- 
ner therein  mentioned,   upon  the  trust  in  the  first  place  out  of  the 
proceeds  whicb  might  from  time  to  time  arise  from  the  sale  of  the' 
timber,    to  retain    and  repay  themselves   the  purchase-money,   as 
aforesaid,  then  the  said  ;f  1424,  owing  to  them  from  I.  H.  upon  hit 
>ccouQt  stated,  together  with  the  interest  thereof,  at  five  per  cent,  up 
to  the  time  of  payment,  and  also  the  further  sum  of  ^900,  as  and 
fc>r  a  reasonable  profit  and  compensation  for   the  trouble  they  would 
W  tt  to  the  present  business,  and  also  all  costs,  charges,  damages, 
^  expences,  which  they  should  or  might  expend,  be  put  to,  or  be 
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The  party  discounting  a  bill  should  pay  the  amount, 
less  the  interest  in  cash,  or  if  he  give  a  bill  or  draft  in 
exchange,  he  should  allow  a  rebate  of  interest  for  the 
time  the  latter  has  to  run ;  for,  if  he  were  to  impose 
upon  the  party  applying  for  the  discount  of  such  draft 
or  bill,  withoiit  allowing  interest  thereon,  the  transac- 
tion would  be  usurious  '•  But  where  A.  being  a  banker 
in  the  country,  discounted  bills  at  four  months  for  B., 
and  took  the  whole  interest  for  the  time  they  had  ta 
run,  and  B.  on  being  asked  how  he  would  have  the 
money,  directed  part  to  be  carried  to  his  account,  and 


liable  for,  on  account  of  the  premises^  or  in  anywise  relating  thereto. 
A  rule  nisi,  for  setting  aside  the  verdict*  was  obtained,  upon  the 
ground  that  the  covenant  for  payment  of  ;£200,  (besides  the  money 
advanced  by  thero»  and  interest  thereon,  and  all  costs*  charger,  da- 
mages, and  expences)  by  way  of  compensation  for  trouble,  was  usu- 
rious upon  the  face  of  it,  and  therefore  void,  and  upon  cause  shewn» 
the  court  were  of  opinion,  that  upon  looking  to  the  trusts  of  the 
deed,  there  appeared  a  considerable  share  of  trouble  imposed  upon 
the  persons  who  were  to  carry  the  trust  into  effect,  which  entitled 
them  to  compensation,  and  that  to  a  considerable  amount  beyond  the 
interest  reserved,  and  although  special  provision  was  made  for  reim- 
bursing them,  all  costs,  charges,  damages,  and  expences,  which  they 
might  be  put  unto,  yet  that  was  to  be  confined  to  expences  incurred  by 
them  in  cutting  down  and  felling  the  timber,  but  that  tbeie  might  be 
other  sources  of  cxpence  incurred  by  them,  which  would  not  pro- 
perly fall  under  either  of  those  beads,  and  that,  under  the  special 
circumstances  of  the  case,  the  ^200  was  not  more  than  their  trouble 
might  require  in  getting  back  their  principal  and  interest,  and  dis- 
charged the  rule. 

'  Matthews,  qui  tam  v.  Griffiths,  Peake  200.;  and  see  also  H8m<- 
roett  1/.  Yea,  1  Bos.  &  Pul.  144.  Per  Eyre,  C.  J. — Maddock  of.  Ham* 
melt,  7  T.  R.  185. 

Matthews,  qui  tam  a;.  Griffiths  and  others,  Peake's  Ni.  Pri.  Ca. 
p.  200.  This  was  an  action  on  the  statute  against  usury.  The 
defendants  were  bankers  at  Portsmouth,  and  Mrs.  S.  residing  therea 
drew  a  bill  for  ^600,  on  her  agent  in  London,  payable  to  the  de- 
fendants or  order,  thirty  days  after  date,  which  the  defendants  dis« 
counted  by  giving  her  their  note  for  ;£600,  payable  in  London,  at 
three  days  after  sight;  for  this  the  defendants  received  a  discount  at 
£ve  per  cent,  calculating  on  the  thirty  days  the  bill  had  to  run,  but 
making  no  deduction  on  account  of  the  three  days  grace  which  the 
bankers  took  thereon ;  it  appeared  that  the  money  to  be  received  or 
the  draft  was  intended  to  be  remitted  to  London,  but  the  defendants 
gave  their  note  at  three  days  sight,  without  asking  any  questions  as  to 
the  mode  in  which  she  would  be  paid  the  money. 

Lord  Kenyon  said  he  was  clearly  of  opinion,  that  this  was  an  usu* 
rious  contract,  whether  the  person  discounting  the  bill,  chose  to  re- 
ceive a  note  or  money.  If  Mrs.  S.  chose  to  have  a  note  payable  in 
town,  the  defendant  should  not  have  taken  interest  for  the  time  that 
note  had  to  run,  but  should  compute  his  interest  from  the  time  it  was 
payable.  See  also  Floyer  v.  Edwards,  Cowp.  112. 
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part  to  be  paid  in  cash,  and  the  residue  by  bills  on  lUegaiUy  or  con^ 
London,  some  at  three,  others  at  seven,  and  others  at  it  vitiauM. 
thirty  days  sight,  it  was  decided  not  to  be  an  usurious 
transaction  so  as  to  induce  the  court  to  grant  a  new 
trial,  it  appearing  to  have  been  entirely  optional  on 
the  part  of  the  holder,  to  receive  the  amount  of  the 
bill  which  was  discounted  in  cash  or  bills'. 

Where  a  party  is  compelled  to  take  goods  in  dis- 
counting a  bill  of  exchange,  a  presumption  arises  that 
the  transaction  is  usurious,  and  to  rebut  this  presump- 
tion, evidence  must  be  given  of  the  value  of  the 
goods  by  the  person  who  has  supplied  the  goods,  and 
sues  on  the  bill\  But  where  in  discounting  a  bill,  a 
proposal  is  made  that  goods  shall  be  taken,  although 
such  proposal  originate  with  the  plaintiff,  yet  if  the 
other  party  readily  accede  to  it,  thinking  that  he  shall 
make  a  profit  by  the  transaction,  the  presumption  is, 
tlmt  the  goods  are  £iirly  charged,  and  it  lies  upon  the 
defendant  to  prove  the  contrary  if  he  would  impeach 
the  plaintiff's  title  to  the  bill  upon  the  ground  of 
usury  ^ 

'  Hammett  v.  Yea,  1  Bos.  &  Pal.  144.  152. 

*  Davis  V.  Hardacre,  2  Campb.  375.  Indorsee  against  the  drawer  of 
t  bill  of  exchange,  defence  usury;  it  appeared  that  the  defendant  had 
applied  to  the  plaintiiT  to  discount  a  bill  of  exchange  drawn  by  him. 
Plaintiff  insisted,  on  consideration  of  his  taking  in  part  a  landscape  in 
imitation  of  Poussin,  to  be  valued  at  £l  50.  The  defendant  offered  to 
prove  that  the  plaintiff  had  purchased  the  picture  for  a  less  sum  than 
£l50,  ami  which  was  its  full  value.  Lord  Elienborough,  before 
whom  die  cause  was  tried,  said,  *'  where  a  party  is  compelled  to  take  * 
^oodsin  discounting  a  bill  of  exchange,  J  think  a  presumption  arises 
that  the  transaction  its  usurious.  To  rebut  this  presumption,  evidence 
should  be  given  of  the  value  of  the  goods  by  the  person  who  sues  on 
the  bilK  In  the  present  case  I  must  require  such  evidence  to  be  ad- 
duced ;  and  I  wish  it  may  be  understood,  that  in  similar  cases,  this  it 
the  rule  by  which  I  shall  be  governed  for  the  future.  When  a  man 
goes  to  get  a  bill  discounted,  his  object  is  to  procure  cash,  not  to 
^cnnrtfer  liimself  with  goods.  Therefore,  if  goods  are  forced  upon 
him,  I  iniist  have  proof  that  they  were  estimated  at  a  sum  for  which 
b«  couM  render  them  available  upon  a  re-sale,  not  at  what  might  pos- 
sibly b«a  &tr  price  to  charge  to  a  purchaser  who  stood  in  nee^x>f 
them.*  1  H<rft  C.  N.  P.  226.  S.  C.  See  also  Pratt «.  Wiley,  1  Esp. 
40.^1  Eqp.  1 1. 

'Oeombrv.  Miles^  2  Campb.  553.  Defendant  was  accrptor  of  a 
bill  of  exchange  drawn  by  Plimpton  and  Co.  and  by  them  indorsed  to 
pliindff.  The  -defence  was,  that  plaintiff  bad  b^n  guilty  of  usury 
^^  the  AoMOtiiig  the  bill,  in  obliging  Plimpton  to  take  a  quantity  oif 
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juegauty  of  con-       The  charge  of  commission,  with  reference  to  bilk, 
itvitiatfii.  IS  not  Confined  to  a  transaction  of  discount;  for  an 

agent  may  charge  a  reasonable  commission  beyond 
legal  interest  for  his  trouble  in  procuring  the  accept- 
ance and  payment  of  bills  \  So  bankers  and  others 
may  sustain  a  similar  charge  for  accepting  and  paying 
bills,  being  provided  with  funds  for  such  purpose 
before  they  became  due,  in  which  case,  as  there  would 
be  no  advance  of  money,  the  transaction  could  in  no 
point  of  view  be  deemed  usurious ;  but  if  an  advance  of 
money  by  such  acceptors  be  in  contemj^lation,  it  would 
then  be  a  question  of  fact  for  a  jury,  whether  the  com- 
mission was  a  shift  to  obtain  more  than  legal  interest 
for  the  forbearance,  or  a  compensation  for  the  trouble 
and  expence  incurred  in  accepting  and  paying  the  bills  \ 
But  if  the  acceptor  of  a  bill,  at  the  request  of  the 
holder,  discount  such  bill,  and  receive  more  than  five 
per  cent  for  the  time  it  has  to  run,  this  transaction, 
however  improper,  will  not  constitute  usury>  it  being 
a  mere  anticipation  of  payment  by  the  party  primarily 
liable  on  the  bill,  and  not  a  transaction  of  Iqan  or  for- 
'  foearance  sufficient  to  bring  it  within  the  terms  of 
the  statute  against  usury  '• 

So  where  a  person,  in  order  to  get  his  acceptances 
negotiated,  agrees  with  a  broker  to  allow  him  to  re- 

leady-made  waistcoats  at  a  given  price.  Plimpton  agreed  to  take  the 
"waistcoats,  as  ke  thought  he  could  make  a  profit  of  them.  It  was  con- 
-  tended  for  the  defendant,  on  the  authority  of  Davis  v.  Hardacre,  (last 
note)  that  the  plaintiff  was  bound  to  shew  the  waistcoats  were  of  the 
value  charged.  Lord  EUenborough  said,  where  circumstaoces  of 
atroBg  suspicion  appear,  I  think  it  is  fair  to  call  upon  the  person  who 
gives  goods  in  discounting  a  bill  of  exchange,  to  shew  that  they  were 
of  the  real  value  at  which  they  were  charged,  but  here,  although  the 
proposal  to  take  the  waistcoats  originated  with  the  plaintiff,  the  other 
party  readily  acceded  to  it,  and  said  he  thought  he  should  make  a 
profit  by  it.  Upon  this  evidence  therefore,  we  must  presume  that 
the  goods  were  charged  beneath  their  true  value,  and  it  lies  on  the 
defendant  to  prove  to  the  contrary  if  he  would  impeach  the  plainiiff*i 
title  to  the  bill  on  the  ground  of  usury.     Verdict  for  plaintiff. 

■  Baynes  v.  Fry,  15  Yes.  120. 

^  Mabterman  v.  Cowrie,  3  Campb.  4SS. — Kent  v.  Lowen,  I  Campb. 
178. — Hunner  v.  Borton,  2  Campb.  348. — See  cases,  1  Taunt,  511. — 
JIIoltC.N.  P.  266. 

'  Barclay  v.  VValmsley,  4  East  55. — 5  Esp.  1 1 ,  S.  C»  but  see  Pothier 
Tralte  de  TUsurey  part  2.  sect.  5.  num.  128, 
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tain  exorbitant  brokerage,  as  10  per  cent,  out  of  the  niegaiity  of  con^ 
money  received,  upon  getting  them  discounted,  the  Uviiiaus. 
broker  himself^  not  being  the  party  to  discount  them; 
a  bill  accepted  and  negotiated  upon  such  agreement 
is  not  therefore  void  '. 

It  is  said  by  Marius,  that  if  the  drawer  of  a  bill  is  isui,  The  dim- 
himself  to  be  the  debtor,  then  he  inserts  in  the  bill  mcowil 
these  words — "  and  put  it  to  my  account ;"  but  if  the 
drawee,  or  person  to  whom  it  is  directed,  be  debtor 
to  the  drawer,  then  he  inserts  the  following  words— 
''and  put  it  to  ^owr  account ;"  and  that  sometimes, 
where  a  third  person  is  debtor  to  the  drawee,  it  is 
expressed  in  the  bill  thus — **  and  put  it  to  the  account 
ofJ.B.*.''  It  is,  however,  perfectly  unnecessary  to 
insert  in  a  bill  any  of  these  words. 

(14)— The  propriety  of  inserting  the  words,  *^  as  i4th,  ofthe 
per  advice,''  depends  on  the  question  whether  or  not  td?iceV' 
the  person  on  whom  the  bill  is  drawn  is  to  expect 
further  direction  from  the  drawer.  Bills  are  some- 
times made  payable  ^^as  per  advice  ;''  at  other  times, 
"  without  further  advice ' ;"  and  generally  without  any 
of  these  words.  In  the  former  case,  the  drawee  may 
not,  but  in  the  latter  he  may,  pay  before  he  has  re- 
ceived advice. 

(15)— To  give  effect  to  the  bill,  &c.  \\\q  drawer  s  i5tii,  Diiwcr*i 
name  must  either  be  subscribed,  or  inserted,  in   the 
body  of  it*;  and  it  must  be  written  either  by  the 

'  Dagnall  v.  Wigley,  11  Eait  4i3. — £x  parte  Henson,  1  Maddox,  112. 

•  Mar.  p.  1?7. — Com.  Dig.  tit.  Merchant,  F.  5. — Thomas  v.  Bishop, 
R.  T.  Hardw.  1,2,  3. 

'  Poth.  pi.  3S.  Ifip- 

♦  Beawes,  pi.  3.— £lliott  v.  Cooper,  Ld.  Raym.  1376. — 1  Stra.  609/ 
8  Mod.  307.  S.  C. — Ereskine  v.  Murray,  Ld.  Raym.  1542. — ^Taylor  r. 
Dobbins,  1  Stra.  399— Bayl.  l6»  17- 

Elliott  v.Cowpcr,  Stra.  609.-^Ld.  Raym.  1376.— 8  Mod.  307.— 
It  was  objected  oq  demurrer  to  a  declaration  on  a  note,  that  it  alleged 
only ;  that  the  defendant  made  it,  but  did  not  state  that  he  signed  it; 
bnt,  hy  the  court,  if  he  did  not  either  write  or  sign  it,  he  did  not  make 
it,  for  making  implies  signing,  and  making  is  alledged.  Judgment  for 
plaintiff. 

Ereskine  V.  Murray*  Ld.Raym.  1542.  Tn  an  action  on  a  bill,  it 
»u  alleged,  that  the  plaintiff  made  his  bill  in  writing,  and  thereby 
reqaired  the  defendant  to  pay.  It  was  objected  on  error,  that  it  did 
not  appear  that  the  plaintiff  signed  the  bill ;  but  it  was  answered  that 

I  8 
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i5rt|,  Diawer*ft  person  purporting  to  be  the  drawer,  or  by  some  per- 
son authorized  by  him  '.  If  drawn  and  signed  by  an 
agent,  it  is  usual  to  sign  it  as  follows:  "-4.  JS.  per 
procuration  C.  £)/*  and  if  he  do  not  express  for  whom 
he  signs,  he  may  be  personally  liable  •.  If  signed  by 
one  person  for  himself  and  partners,  it  is  usual  and 
advisable  to  subscribe  the  name  of  the  firm,  or  at 
least  to  sign  it  as  follows :  ^*  A.  B.  for  A.  B.  and 
Company,"  or  to  that  effect  * ;  but  it  is  sufficient  if 
it  purport  in  any  way  to  have  been  signed  on  behalf 
of  the  firm  ♦.  If  a  bill  purport  to  be  drawn  in  the 
name  of  a  firm  as  consisting  of  several  persons,  in  an 
action  by  the  indorsee  against  the  acceptor,  the  declara- 
tion may  aver  in  the  plural,  that  certain  persons  using 
that  firm,  drew  the  bill,  although,  in  point  of  fact,  the 
bill  were  drawn  by  a  single  person  using  the  name  of 
that  firm  * ;  and  where  money  was  deposited  in  the 
bank  of  England,  in  the  names  of  three  assignees,  it 
was  ordered  by  the  Chancellor  to  be  paid  to  the 
cheques  of  the  two  ^ 

It  is  not  usual,  nor  indeed  prudent,  for  the  drawer 
of  a  bill  or  check  to  sign  his  name  before  it  is  filled  up 
in  every  respect ;  for  if  a  person  sign  his  name  upon 

the  allegation  that  he  made  it,  and  required  the  defendant  to  pay,  im- 
plied that  his  name  was  in  it,  (otherwise  he  could  not  request)  and 
that  he  or  somebody  wrote  it  for  him.  Judgment  for  the  plaintiff  was 
affirmed. 

Taylor  v.  DoMnnSy  1  Stra,  399<  I'he*  declaration  upon  a  note 
stated  that  the  defendant  wrote  it  with  his  own  hand,  but  did  not 
allege  that  he  signed  it,  and  an  exception  was  taken  upon  that  ground. 
Scd  per  cur.  If  the  defendant  wrote  it,  his  subscription  to  it  was 
unnecessary ;  it  is  sufficient  if  his  name  appeared  in  any  part.  I 
''  J.  S.  promise  to  pay"  is  as  good  as  '^  I  promise  to  pay"  subscribed 
J.  S.    See  also  Saimderson  v.  Jacksoo,  2  Bus.  &  Pul.  238. 

■  Ante,  32.— Bayl.  17. 

*  Thomas  v.  Bishop,  Stra.  955. — Ante,  36,  n.  4. 

'  Smith  V.  Jarves,  Ld.  Raym.  1484*  The  declaration  upon  a  note 
drawn  by  Jarves  and  Bailey,  stated,  that  Jarves  for  himself  and  partner 
made  his  note  in  writing  with  his  own  hand  subscribed,  whereby  he 
promised  for  himself  and  partner  to  pay.  It  was  objected  on  de- 
murrer, that  it  was  not  charged  that  Jarves  had  signed  the  note  for 
himself  and  Buley,  but  the  court  held,  the  statement  shewed  that 
Jarves  did  sign  for  himself  and  Bailey,  and  gave  the  plaintiff  judg« 
Bieot. 

♦Ante,  51. 

s  Bass  V.  Clive,  4  Campb.  78.-4  M.  &  S.  13.  S.  C; 

'£x  parte  Hunter  and  another,  2  Rose,  363. 
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blank  paper,  stamped  with  a  bill  stamp,  and  deliver  it  i5ll^Dnwer*# 
to  another  to  draw  above  the  signature!  be  will  be 
liable  to  pay  to  a  bon4  fide  holder,  any  sum  warranted 
by  the  stamp  '• 

(16) — A  bill  of  exchange  being  in  its  nature  an  open  letii,  Diieetioa 
letter  of  request,  from  the  maker  to  a  third  person^  *  '*^*** 
should  be  properly  addressed  to  that  person  ^  This 
address,  it  is  said,  is  usually  made  by  the  Italians 
and  Dutch  on  the  back  of  the  bill,  but  the  French 
and  the  English  uniformly  subscribe  the  direction, 
in  the  form  to  which  this  paragraph  refers;  and 
this  latter  mode  is  recommended  as  preferable  to 
the  other,  because,  as  the  paper  on  which  a  bill  is 
usually  written  is  but  small,  if  the  direction  were  on 
the  back  of  it,  there  would  be  very  little  room  left 
for  indorsements,  which  frequently  are  very  numerous; 
nor  would  there  be  any  space  on  which  to  write  the 
receipt  for  payment*.  A  bill  directed  to  A,,  or  in  his 
absence  to  B.,  and  beginning  "  pray,  gentlemen,  pay, 
Sc."  being  accepted  only  by  A.,  may  be  declared  upon 
without  noticing  B\  If  a  bill  be  intended  to  be  ac^ 
cepted  by  two  or  more  persons,  it  should  be  addressed 
accordingly,  for  where  a  bill  was  drawn  upon  one  per- 
.son  and  was  accepted  by  him  and  another,  it  was 
decided  that  only  the  first  party  was  liable  as  fsu> 
ceptor '. 

(17,  18) — It  is  said  that  the  place  where  the  pay^  nth,  isth,  Piaec 
ment  is  to  be  made  should  be  fully  expressed  in  the  *  P*^™*** 
subscription,  or  body  of  the  bill^;  and,  that  if  a  bill  be 
drawn  upon  a  person  not  resident  at  the  place  where 
the  drawer  intends  tlie  bill  to  be  payable,  the  place 
where  the  drawee  resides,  as  well  aJS  the  place  where 
payment  is  to  be  made,  should  be  mentioned  in  the 

subscription  t.  In  general,  however,  the  drawer  merely 

""  '  "      '      '  ■      '  ■  II  ■  ■        II    ^^^— ^^^— ^ 

'  Collis  r.  Emeu,  1  Hen.  Bin.  313. — Ante.  32.  n,  U 

*  Poth.  pi.  35. — Beawea,  pi.  3.— Mar,  143. 
^  Mar.  44. — Com.  Uig.  tit.  Merchant,  F,  5. 
^  Aoooynoiis*  12  Mod«  447. 

'  Jackson  9.  HudsoD,  2  Campb.  447. 

•  Mar.  107» «. 
^  Bcawesp  pK  3. 
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itth,  18th,  Place  states  the  address  of  the  drawee,  without  pointing  out 

of  payment.  ^  '  '^  ^ 

the  place  of  payment. 

When  it  is  intended  that  the  bill  should  be  payable 
at  a  particular  place,  it  is  advisable  to  insert  such 
place  in  the  body  of  the  bill,  as  "  Two  months  after 

« 

date  pay  to  my  order  in  London,"  &c.  but  it  will  suf- 
fice to  insert  such  direction  in  the  address  to  the 
drawee,  as  "  To  Messrs.  A.  and  B.  Plymouth,  payable 
in  London."  In  these  cases  the  place  of  payment  forms 
part  of  the  contract ;  and  in  pleading,  the  bill  must  be 
described  accordingly  * ;  but  in  the  case  of  a  note,  if 
the  place  of  payment  be  merely  inserted  as  a  memo- 
randum at  the  bottom,  and  not  in  the  body,  it  will 
form  no  part  of  the  contract,  and  must  not  be  stated 
in  the  declaration  *. 

In  general,  no  witness  is  essential  to  the  validity^  of 
a  bill  of  exchange  or  promissory  note  %•  but  in  the 
^  case  of  bills  drawn  for  a  less  sum  than  five  pounds,  a 

Avitness  is  necessary  *,  and  in  other  cases,  if  there  be 
a  subscribing  witness,  the  instrument  must  be  proved 
by  subpoenaing  him. 


How  bills,  &c.         Bills  of  Exchange,  like  every  other  contract,  arc 

are  coDstrned  and  .^  . 

fWen  effect  to.     to  be  coustrucd  in  such  a  manner  as,  if  possible,  to 

••^p— "-^^i*--— ^— ™— ^^■■^■~^"^— •^■^■■"^■■■'^■^^■■^■^■~"~"  '    1111111  ■  ■      ■       ■ 

'  Hodge  V.  Fillis  aTid  another,  3  Campb.  463.  This  was  an  action 
by  the  indorsee  of  a  bill  of  exchange,  drawn  by  Messrs.  \V.  and  A. 
Maxwell,  at  Cork,  upon  the  defendants,  and  directed  to  ihcm  as  fol- 
lows :  "  To  Messrs.  Fillis  and  Co.  Plymouth,  payable  in  I^ndpn." 
Tlie  bill  was  accepted  by  the  defendants,  payable  at  Sir  John  Pcr- 
ring's  and  Co.  bankers,  London.  The  plaintiff  proved  the  hand- 
writing of  the  acceptors  and  ipdorsers.  It  was  contended  for  the 
defendant,  that  the  plaintiff  could  not  upon  this  evidence  be  entitled 
to  a  verdict,  as  there  could  be  no  doubt  that  where  a  particular  plare 
of  payment  is  denoted  both  by  drawers  and  acceptors,  it  becomes  a 
term  of  the  contract  between  the  parties,  and  an  averment  that  the 
hill  was  presented  for  payment  there,  could  not  possibly  be  rejected 
as  irrelevant.  Lord  Ellenborough,  before  whom  the  cause  was  tried, 
expressed  himself  to  be  of  this  opinion.  TJi.e  plaintiff  had  a  verdict 
OD  another  ground. 

»  Price  V.  Mitchell,  4  Campb.  200.^Exonr.  Russell,  4  M.  &  S.  505. 

'Marius,  14.  ' 

*  Aole,  66.— 17  Geo.  3.  c.  30.  sect.  1.  and  post,  Appendix.. 
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give  effect  to  the  intention  of  the  contracting  parties;  Constroctiooof 
and,  indeed,  our  courts/  sensible  how  peculiarly  con-  ' 
ducive  the  negotiability  of  these  instruments  is  to  the 
case  and  increase  of  trade,  adopt  a  still  more  liberal 
mode  of  construing  them  than  any  other  instrument'. 
It  has  been  observed  by  a  celebrated  writer  on  mora 
philosophy  *,  that  "  every  contract  should  be  construed 
and  enforced  according  to  the  sense  in  which  the  per* 
son  making  it  apprehended  the  person,  in  whose  favour 
it  was  made,  understood  it ;  which  mode  of  interpre- 
tation will  exclude  evasion,  in  cases  in  wliich  the  po- 
pular meaning  of  a  phrase,  and  the  strict  grammatical 
signification  of  words  differ,  or  in  general  whenever 
the  contracting  party  attempts  to  make  his  escape 
through  some  ambiguity  in  the  expression  which  he 
used/'  These  observations  are  applicable  to  the  mode 
of  construing  a  bill  of  exchange;  thus,  in  a  case  before 
Lord  Macclesfield,  where  a  man  for  a  past  consideration 
gave  a  person  a  promissory  note,  in  the  beginning  of 
which  it  was  mentioned  to  be  given  for  "  twenty 
pounds  borrowed  and  received,"  but  at  the  latter  end 
M'cre  the  words,  "which  I  promise  never  to  pay;"  it 
was  decided  that  the  payee  might  recover  on  it,  be- 
cause tlie  person  making  the  note  had  intentionally 
excited  expectations  which  he  ought  to  satisfy ';  so 
if  a  bill  be  drawn  payable  to  the  order  of  a  fictitious 
person,  it  may  ut  res  magis  vaieat  quam  pereat  be  re- 
covered upon  against  all  the  parties  privy  to  tlie  trans- 
action, as  a  bill  payable  to  bearer,  on  the  principle, 
that  as  they  gave  currency  to  the  instrument,  which 
they  knew  could  never  be  paid  to  the  order  of  the 
fictitious  payee,  the  law  will  presume  they  intended 
that  the  formality  of  indorsement  should  be  waived  ♦. 
Effect  is  atso  to  be  given  to  the  intention  of  the  par- 
ties according  to  the  law  of  the  country  where   the 


m  <■ 


'  Hotham  x>.  East  India  Company,  Dougl.  277, 
*Pal«y,  126.— Anderson  v.  Pitcher,  2  Bos.  &  Pul.  l68. 
^  Cited  in  Simpson  .o.Vaughan,  2  Atk.  32. 
^  GiWon  t.  Minet^  1  Ileo.  Bla.  586\ — Ante,  S3,  4. 
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bills,  &Q.  .  ^ 

and  not  according  to  the  law  of  the  country  into  which 
either  or  all  of  them  may  remove ' ;  for  what  is  not 
nn  obligation  in  one  place,  cannot,  by  the  laws  of 
another  country,  become  such  in  another  place  * ;  and 
therefore  where  the  defendant  gave  the  plaintiff  in 
a  foreign  country,  where  both  were  resident,  a  bill 
pf  exchange  drawn  by  the  defendant  upon  a  person 
in  England,  which  bill  was  afterwards  protested  liere 
for  pon-acceptance,  and  die  defendant  afterwards, 
while  still  resident  abroad,  became  bankrupt  there,  and 
obtained  a  certificate  of  discharge  by  the  law  of  that 
state,  it  waa  held  that  such  certificate  was  a  bar  to  an 
action  here,  upon  an  implied  assumpsit  to  pay  the 
amount  of  the  bill  in  consequence  of  such  non-accept- 
ance in  England '.  The  time  of  payment,  is,  however, 
in  general  to  be  calculated  according  to  the  laws  of  the 
country  where  the  bill  is  made  payable  ^ ;  thus  upon  a 
bill  drawn  at  a  place  using  one  style,  and  payable  at  a 
place  using  the  other,  if  the  timp  is  to  be  reckoned 
from  the  date,  it  shall  be  computed  according  to  the 
Style  of  the  place  at  which  it  is  drawn,  otherwise  ac- 
cording to  the  style  of  the  place  where  it  is  payable, 
and  in  the  former  case,  the  date  must  be  reduced  or 
carried  forward  to  the  style  of  the  place  where  the 
bill  is  payable,  and  the  time  reckoned  from  thence  ^. 
It  has  been  pbserved*,  tliat  this  is  contrary  to  the 
reason  and  the  nature  of  the  thing ;  yet,  other  writers 
entertain  a  different  opinion ;  and  it  is  said,  that  a  bill 
of  expfaange  is  considered  in  this   respect  as  having 


'  Burrows  v.  Jemino,  2  Stra.  733. — Sel.  Ca,  144.  S.  C.  Potter  y. 
Brown,  5  £^(.  ISO. 

^Melan  v.  Dc  Fitxjames,  1  Bos.  &  PuK  141. — Talleyrand  v.  fiou- 
langer,  3  Vcs.  jun,  447. — Gienar  v.  Meyer,  2  Hen.  Bla.  603. — Mos- 
tyn  V.  Fabrigaj,  Cowp.  174.-r Robinson  x.  Bland,  Burr.  1077. — Fol- 
Jiott  o.  Ogden,  1  Hen.  BJa,  123.  —  Alyes  c.  Hod&on,  7  T,  R.  242.--r 
Da  Costa  v.  Cole,  Skin.  272.^Potter  v,  Bro\vp,  5  East.  130. — ^Johu-* 
ion  V.  Macbiclync,  5  Campb.  44. 

^  Potter  V.  Brown,  5  East.  124. 

♦  Beawea,  pi.  251. — Mar.  102- 

»  See  Bayl.  112,  113.-^Mar.  75,  Sg  to  52.  101  to  103. 
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been  made  at  the  place  where  it  is  payable,  according  ConumcUoH^f 

.  .  .  .  ,  .        bills,  &c, 

to  the  soaxuD,  contraxtsst  unusquisque  m  eo  loco  tn* 
ttUigitur  in  quo  ut  soheret  se  obligavit^  and  that 
consequently  the  contract  should  be  construed  and 
regulated  according  to  the  laws  and  usage  of  that  place 
to  which  the  contracting  parties  have  understood  them«* 
selves  subject,  following  the  other  rule,  in  contracti-^ 
bus  veniunt  ea  qua  sunt  maris  et  consuttudinis  in  re* 
gione  in  qua  contrahitur  \  It  further  appears,  that 
although  the  form  of  the  remedy  must  depend  on  the 
laws  of  the  country  in  which  it  is  pursued,  it  will,  in 
respect  of  the  extent  of  it,  be  subject  to  the  same  re- 
gulations and  restrictions  as  if  it  had  been  pursued  in 
the  country  where  the  contract  was  made;  and  there- 
fore if  a  man  in  a  foreign  country  enter  into  a  contract 
to  be  there  performed,  the  fulfilment  of  which  cannot 
in  that  country  be  enforced  by  arrest,  he  cannot  in 
this  country  be  holden  to  bail  \ 

It  has  been  observed  by  a  celebrated  writer  on  the 
law  of  nations ',  that  it  is  the  first  general  maxim  of 
interpretation,  "  that  it  is  not  allowable  to  interpret 
what  has  no  need  of  intei'pretation  j"  and  that  when  a 
deed  is  worded  in  clear  arid  precise  terms,  when  its 
meaning  is  evident,  and  leads  to  no  absurd  conclusion, 
there  can  be  no  reason  for  refusing  to  admit  the  mean- 
ing which  such  deed  naturally  ipxestxiis\  to  go  else- 
Avhere  in  search  of  conjectures,  in  order  to  restrict  or 
extend  it,  is  but  an  attempt  to  elude  it,  and  if  this 
dangerous  method  were  once  admitted,  every  deed 
might  be  rendered  useless.  It  seems  that  on  similar 
principles,  our  courts,  notwithstanding  their  anxiety 
to  give  effect  to  the  intentions  of  the  contracting  par- 
ties, have  laid  it  down  as  a  general  rule,  that  all  lati- 
tude of  construction  must  submit  to  this  restriction, 

'Poth.pl.  155.— Bayl.  68. 

^MeUn  V.  De  Fiujames.  1  Bos.  &  Pul.  141.  —  Pedder  <v.  Mac 
Master,  8T.  R.  6Q9. — Potter  v.  Brown,  5  East.  124.  but  sCe  Imlay 
V.  Ellefsen,  2  East.  255.— Tidd,  6th  cd.  218. 

^  V«ttel|  S3f «  tX  vide  Powell  on  ContnctSi  tit.  Construction* 


biUs^  &c* 
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Constnicttoa  of    namely^    that  the  words  and  language  of  the  deecl 

bear  the  sense  which  is  attempted  to  be  put  upon 
them '.  However,  in  the  case  of  bills,  and  other  ne- 
gotiable instruments,  our  courts  have  relaxed  this 
rule,  and  therefore  in  the  case  just  alluded  to,  where 
an  action  was  brought  by  an  indorsee  of  a  bill  of  ex* 
change  against  the  acceptor,  and  he  could  not  prove 
an  indorsement  by  the  payee,  evidence  was  admitted 
to  prove  that  the  payee  was  a  fictitious  person,  and 
consequently  could  not  indorse  it;  and  it  was  ad- 
judged, that  as  the  drawer  and  acceptor  knew  of  such 
fact,  the  bill  should  against  them  operate  as  a  bill  pay- 
able originally  to  bearer,  and  that  the  holder  might 
recover  thereon  as  such  *.  The  courts  have  always  in 
mercantile  affairs  endeavoured  to  adapt  the  rules  of  law 
to  the  course  and  method  of  trade  and  commerce,  in 
order  to  promote  it^  and  when  new  cases  have  arisen 
on  the  mercantile  law,  they  consult  traders  and  mer-* 
chants  as  to  their  usage  in  regard  to  bills  *. 


DeKferyofabm      A  BiLL  OF  EXCHANGE,  &c.  in  general,  is  delivered 
effect  Simoh^''    by  the  drawer  to  the  payee,  and  where  it  consists  of 

several  parts,  as  is  usual  in  the  case  of  foreign  bills, 
each  ought  to  be  delivered  to  the  person  in  whose  fa- 
vour it  is  made,  unless  one  part  be  forwarded  to  the 
drawee  for  acceptance,  and  in  that  case  the  rest  must 
be  so  delivered ;  were  it  otherwise,  difficulties  might 
arise  in  negotiating  a  bill,  or  obtaining  payment  of 
it*,  though  a  delivery  is  not  essential  to  vest  the  legal 
interest  in  the  payee '. 


'Anderson  v.  Pitcher,  2  Bos.  &  Pul.  168. — Hotham  r.  East  India 
Company,  Dougl.  277. — Burnet  v.  Kensington,  7  T.  R.  214. 

*  Gibson  r.  Mi  net,  1  H.B.  569>  and  see  ante,  83, 4,  note 

^  Per  Willes,  C.  J.  in  Stone  v.  Rawlinson,  Willes,  56l.  —  Barnes, 
l64.  S  C.  but  see  1  Holt  C.  N.  P.  p.  99*  in  notes. 

♦Ante,  80,  1. — Bayl.  ig. 

'  Smiib  V.  M'Clure,  5  East.  477*  The  plaintiff  declared  on  a  bill 
payable  to  his  own  order,  and  averred  that  he  delivered  it  to  the  de- 
fendant, to  whom  it  was  addressed,  and  who  accepted  it  according 
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tn  general  one  contract  not  under  seal  cannot  be  effect  of  deiivviy 
extinguished  by  another  similar  contract  ■,  and  a  mere  ^  '  ^  ^^^' 
promise  to  give  time  for  the  payment  of  a  pre-exist- 
ing debt,  is  not  binding*.  But  a  person  by  taking  a 
bill  of  exchange  or  promissory  note,  in  satisfaction 
of  a  former  debt,  or  of  a  debt  created  at  the  time,  it 
precluded  from  afterwards  waiving  it,  and  suing  the 
person  who  gave  it  him,  for  the  original  debt  before 
the  bill  is  due ;  for  the  taking  of  the  bill  amounts  to 
an  agreement  to  give  the  person  delivering  it  credit  for 
the  length  of  time  it  has  to  run  ■•  And  even  on  be- 
half of  the  crown  an  extent  in  aid  cannot  be  issued 
against  a  person  from  whom  the  principal  debtor  has 
taken  a  bill  which  is  not  due^     But  where  an  action 

to  the  usage  and  custom,  &c.  and  by  reason  of  the  premises,  &c.  the 
defendant  became  liable  to  pay.  The  defendant  demurred  speciallyi 
and  assigned  as  cause,  that  it  was  not  alleged  that  the  defendant  re- 
delivered the  bill  to  the  plaintiff.  Per  curiam,  the  acceptance  of  the 
bill,  which  was  admitte<i  by  the  demurrer,  and  must  be  taken  to  be  a 
perfect  acceptancey  vested,  aright  in  the  drawer  lo  sue  upon  it,  and 
if,  after  such  an  acceptance,  the  acceptor  improperly  detained  the 
bill  in  his  hands,  the  drawer  might  nevertheless  sue  him  on  it,  and 
give  him  notice  to  produce  the  bill,  and  on  his  default,  give  parol 
CTidencc  of  it.  • 

' Story  r.  Atkins,  Ld.  Raym.  1430. — Scott  v,  Surman,  Willes,  406. 
Taylor  r.  Wabteney 3,  2  Stra.  1218. 

*  De  Syraons  v.  Mi  neb  wick,  1  £sp.  Rep.  430. 

'  Stedman  v.  Gooch,  1  Esp.  3.  Assumpsit  for  goods  sold  ;  defence 
that  plaintiff  bad  taken  three  promissory  notes  of  Finlay  ;  it  appeared 
that  these  notes  had  been  returned  to  the  defendant  before  they  were 
payable,  and  it  was  insisted,  that  the  plaintiff  having  taken  them  in 
discbarge  of  her  debt  for  goods  sold,  could  not  maintain  an  action  on 
her  original  debt  until  an  actual  default  in  the  payment  of  these  notes, 
as  the  notes  might  be  paid  when  they  became  due,  nor  should  the 
plaintiff  be  allowed  to  judge  of  the  probable  or  improbable  ability 
uf  the  party  to  pay  at  a  future  day. 

Lord  Kenyon  said,  that  the  law  was  clear,  and  that  if  in  payment 
of  a  debt,  the  creditor  is  content  to  take  a  bill  or  note  payable  at  a 
future  day,  he  cannot  legally  commence  an  action  on  his  original 
debt,  until  such  bill  or  note  becomes  payable,  or  default  is  made  in 
the  payment  ;  but  that  if  such  bill  or  note  is  of  no  value,  as  if,  for 
example,  drawn  on  a  person  who  has  no  effects  of  the  drawer's  in  his 
bauds,  and  who  therefore  refuses  it,  in  such  case  he  may  consider  it 
as  waste  paper,  and  resort  to  his  original  demand,  and  sue  the  debtor 
on  it. 

^Thft  King  r.  Dawson,  VVightwick  32.     It  was  pleaded   to  an  in* 
qui^ition  founded  on  an  extent  in  aid,  that  the  defendant  had  accepted 
SLbtil  dzawD  upon  hiiu  by  J«  C.  (the  original  debtor)  and  which  did  ' 
not  become  due  until  after  the  inquisition  was  taken  ;  the  replication 
Stated,  that  the  bill  was  dishonoured;  and  that  the  original  debtor  Xm 
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Effect  of  defiTeiy  havinff  been  brouaht  against  the  acceptor  of  a  bill  of 

•f  bUl  lo  payee.  o  o  i  ^ 

exchange,  it  waa  agreed  between  the  parties  that  the 
defendant  should  pay  the  costs,  renew  the  bill,  and 
give  a  warmnt  of  attorney  to  secure  the  debt,  and  the 
defendant  gave  the  warrant  of  attorney  and  renewed 
the  bill,  but  did  not  pay  the  costs,  it  was  held  that 
the  plaintiff  might  bring  a  fresh  action  on  the  first  bill, 
while  the  second  was  outstanding  in  the  hands  of  an 
indorsee  *.  And  if  the  person  delivering  the  bill  knew 
that  it  was  of  no  value,  the  holder,  on  discovering  the 
fraud,  will  not  be  precluded  from  immediately  suing 
such  party  on  his  original  liability  '.  We  have  already 
seen  what  conduct  the  holder  may  pui-sue,  when  a  bill 
or  note  given  in  payment  of  a  debt,  is  upon  a  wrong 
stamp  *.  Where  one  of  three  joint  covenantors  gave  a 
bill  of  exchange  for  part  of  a  debt  secured  by  the  co- 
venant, on  which  bill  judgment  was  recovered,  it  was 
held  that  such  judgment  was  no  bar  to  an  action  of  co- 
venant against  the  three,  such  bill,  though  stated  to 
have  been  given  for  the  payment  and  in  satisfaction  of 
the  debt,  not  being  averred  to  have  been  accepted  as 
satisfaction  nor  to  have  produced  it  in  fact  ^  And  the 
taking  a  bill  or  note  does  not  prejudice  a  prior  specialty 
security,  so  as  to  preclude  the  party  taking  them  from 
recovering  interest  payable  on  the  specialty '.     And  it 

the  crown,  bad  bi?cD  obliged  to  take  it  up ;  upon  demurrer,  that  as  the 
inquisition  was  executed  before  the  bill  became  due,  ihe  bill  could 
not,  at  that  time,  have  been  taken  up  by  the  said  J. C.  The  court 
held,  that  as  on  the  day  of  taking  the  inquisition,  no  action  could  have 
been  maintained  by  J.  C.  against  the  defendant  upon  this  bill  of  ex- 
change, the  interest  in  the  bill  at  that  time  being  m  his  indorsee,  there 
was,  in  fact,  at  that  time,  no  right  of  action  against  any  person. 

*  Norris  r.  Ayletl,  SCampb.  329.  Per  Lord  Ellen  borough.  There 
was  to  be  no  extiuguisliment  of  the  bill,  (until  amongst  other  things) 
the  costs  were  paid.  If  they  had  been  paid  this  might  have  brought  it 
within  the  case  of  Kearslake  v.  Morgan,  but  the  agreement  remaining 
nnperfornied  on  the  part  of  the  defendant,  the  plaintiff  reserved  to 
himself  the  power  of  rendering  tha  bill  available;  this  is  like  accord 
without  satisfaction.  Verdict  for  the  plaintiff,  on  his  delivering  up  the 
substituted  bill  to  the  defendant. 

^Stcdman  v.  Gooch,  1  £sp.  Rep.  5.'— Anonymous^    ISMikI.  517* 
Puckford  V,  Maxwell,  6T.  R.  52.— Owenson  v.  Movse,  7  T.  IL  64. 
•Ante,  75. 

♦  Drake  v.  Mitchel,  3  East.  251. 

«  Curtis  V.  Rush,  2  Ves.  &  B.  4l6. 
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has  been  held  that  a  vendor  does  not  waive  his  lien  on  Efr«ct  of  iieiiverjr 

the  estate  sold,  by  taking  tlie  proinissory  note  or  ac-  **       ^  ***^^' 

ceptance  of  the  vendee,  and  receiving  its  amount  by 

discount*.     Bills,  m  lieu   of  which  other  bills   were 

given,  if  permitted  to  remain  with  the  holder,  may  be 

sued  upon  in  case  the  latter  bills  are  not  paid  *.     M^heu 

an  account  for  goods  sold  is  settled,  and  the  defendant 

gives  a  bill  of  exchange  fpr  the  amount  which  remains 

unpaid,  it  has  been  holden  that  the  defendant  cannot, 

in  an  action  on  the  consideration  of  such  bill,  go  into 

evidence  to  impeach  the  charges  in  the  first  account 

which  has  been  settled,  the  giving  of  the  bill  being 

coDclusive  evidence  of  the  sum  due  *. 

The  effect  of  taking  a  bill  of  exchange  or  promis- 
sory note  in  satisfaction  of  a  precedent  debt,  is,  that 
the  creditor  cannot  proceed  in  an  action  for  such  debt, 
without  shewing  that  he  has  used  due  diligence  to  ob- 
tain acceptance  or  payment  ^ ;  and  also  shewing  if  the 

'£x  parte  Loaring^  2  Rose,  79. — Grant  v.  Mills,  2  Ves.  &  B. 
306. 

*  Ex  parte  Barclay,  7  Ves.  jun.  597*  Barclay  was  indorsee  and 
liolderof  two  biUs  drawn  by  Kemp  upon  Dcarlow,  and  indorsed  by 
Clay  to  Barclay ;  these  bills  -were  dishonoured »  and  Clay  drew  two 
other  bills  open  Sampson  for  the  amount  of  the  former  bills,  interest, 
and  charges,  and  the  former  bills  were  permitted  to  remain  with  Bur* 
clay;  one  of  the  two  last  bills  was  paid  by  Sampson.  Upon  petition 
by  Barclay  to  be  allowed  to  prove  these  bills  under  a  commission  of 
bankrupt  against  Kemp,  it  was  objected  on  the  ground  that  the  two 
latter  bills  were  accepted  in  discharge  of  them.  Lord  Chancellor.  If 
two  bills  are  dishonored,  and  two  others  given  "  in  litu  "  of  thcm>  but 
the  former  allowed  to^fayin  the  hands  of  the  holder,  that  fact  will 
give  a  constraction  to  the  words  '^  in  lieu/'  and  the  meaning  will  he 
OQJy  in  case  they  are  paid.    See  also  Bishop  *u,  Rowe,  3  M.  ^c  S.  353. 

*  Knox «».  Wballey,  1  Esp.  Rep.  159.— (Sed  <1«3B-  Trueman  <u.  Ilursr, 
1  T.  R.  40.--Chandler  V.  Dorsett,  Finch  Rep.  431.  V'in.  Ab.  Part- 
ner, £.  2.)  The  defendant  was  indebted  to  the  plaintiff  ^74,  for 
clothes,  &c.  and  gave  him  a  bill  of  exchange  for  ^84.  and  received 
(he  difference*  The  bill  being  dishonored,  plaintifl'  brought  his  action 
on  the  bill  and  for  a  further  sum  for  clothes  furnished  since  the  bill 
was  given.  At  the  trial  the  defendant  was  proceeding  to  impeach  the 
plaintiiTs  charges  contained  in  the  first  bill,  which  was  objected  to  by 
the  ODunsel  for  the  plaintitf.  Lord  Kenyon  ruled,  that  up  to  the  time 
of  the  giving  the  bill  of  exchange,  all  matters  must  bo  considered  as 
closed,  and  that  the  giving  the  bill  must,  to  that  effect,  be  taken  as 
concltt^ve  evidence  of  the  sum  due  at  that  time. 

/Smith  V.  Wilson,  Andr.  187.  This  was  a  special  case  for  the  opi- 
nion of  the  court.  It  appeared  that  the  defendant  being  indebted  to 
^  plaintiff  for  goods  sold,  and  money  paid,  had  in  part  payment^ 
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Effector dditeiy  defendant  was  a  party  thereto,  or  delivered  it  to  the 
payee.  p|j^jjj^j|f^  ^Y\-^^  ^^le  defendant  had  due  notice  of  the  dis- 
honor'; and  it  is  a  good  plea  in  an  action  for  the 
original  debt,  that  the  defendant  delivered  a  bill  or 
note  in  payment,  or  for  or  on  account  of  such  debt,  and 
compels  the  plaintiff  to  reply  that  the  bill  or  note  has 
been  dishonoured*;  and  in  an  action  for  the  original 
demand,  if  it  appear  in  evidence  that  a  negotiable  bill 
or  note  was  given,  the  plaintiff  cannot  recover  with- 
out producing  the  instrument,  or  proving  that  it  was 
destroyed.*      It  suffices,  however,   for   the  plaintif}^ 

indorsed  to  him  a  note  for  j£lOO,  drawn  by  Jones,  and  payable  to 
defendant  or  order ;  and  at  the  foot  of  an  account  stated  between  tho 
parties,  plaintiff  wrote,  **"  received  the  contents,  when  the  above  men- 
tioned bill  is  paid/'  Plaintiff  indorsed  over  the  note  which  became 
due,  28th  March,  1735.  Jones  carried  on  business,  and  continued 
his  payments  till  the  13th  May  following;  one  question  therefore 
was,  whether  the  plaintiff,  by  receiving  this  note,  and  not  applyiug 
for  the  money  due  thereon,  had  lost  his  original  debt  ?  The  court  held, 
that  where  a  note  is  taken  for  a  precedent  debt,  it  must  be  intended  to 
be  taken  byway  of  payment,  upon  this  condition,  that  the  note  is  paid 
in  a  reasonable  time,  but  if  the  person  accepting  it,  doth  not  endeavour 
to  procure  such  payment,  and  the  money  is  lost  by  his  default,  it  is 
but  reasonable  that  he  should  bear  the  loss,  sec  Ward  v.  Lvans,  2  Ld. 
Raym.  928,  9,  30. — Chamberlain  v,  Delarive,  2  VVils.  353« 

Hebden  v.  Hartsink  and  another,  4  Csp.  Ni.  Pri.  46.  Assumpsit 
by  the  plaintiff  for  wages  as  a  clerk  to  the  defendant.  Pleas  of  non- 
assumpsit  and  a  set-off.  To  prove  payment  of  ;£l40,  in  part  discharge 
of  the  plaintiff's  demand,  the  defendants  gave  in  evidence  that  thoy 
had  given  him  bills  of  the  house  to  that  amount.  It  was  contended 
for  the  plaintiff,  that  before  this  could  be  deemed  a  discharge  to  that 
amount,  the  defendants  should  prove  the  bills  to  have  been  paid.  Lord 
Kenyon  said,  it  was  not  necessary  ;  that  where  a  party  took  bills  in 
payment  of  a  debt,  he  would  presume  the  money  was  received,  unless 
the  contrary  was  shewn. 

>  4  Ann.  c.  9.  s.  7. — Bridges  v.  Berry,  3  Taunt.  130.  but  sec  Bishop 
V.  Rowe,  3  M.  &  S.  362. 

*  Kearslake  v.  Morgan,  5  T.  R.  513.  Assumpsit  for  goods  sold  and 
delivered,  and  for  money  lent.  The  defendant  pleaded  the  general 
issue,  and  that  as  to  £4,  I4s.  6d.  one  W.  P.  mado  his  promissory  note 
for  ;£lO,  payable  to  the  defendant  or  order,  at  a  time  which  elapbed 
before  the  commencement  pi  the  suit,  and  that  the  defendant,  before 
the  note  became  due,  indorsed  it  to  the  plaintiff,  for  and  on  account 
of  the  said  sum  of  j£4.  145.  6d.  and  of  the  sum  of  £5.  5f.  6d.  paid  by 
the  plaintiff  to  the  defendant,  and  that  the  defendant  accepted  the 
note,  for  and  on  account  of  those  sums ;  to  this  plea  there  was  a  gc- 
Dcral  demurrer,  and  it  wh^  urged,  that  the  plea  ought  to  have  alleged 
that  the  note  was  received  in  satisfaction  of  the  debt;  but  the  court, 
on  argument,  held  the  plea  good,  and  advised  the  plaintiff  to  withdraw 
his  demurrer  and  reply,  which  he  did. 

3  Dangerfield  v.  Wilby,  4£sp.  Ni.  Pri.  Ca.  159-  The  declaration 
contained  a  count  upon  a  note  made  by  the  defendant,  payable  to  the 
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when  the  bill  was  received  in  satisfaction  from  a  third  Effeet  of  MWery 
penon,  and  the  original  debtor,  the  defendant,  was  ^^^ 

no  party  to  it  to  prove  the  due  presentment  for  ac* 
ceptance  or  payment  and  the  dishonour,  without 
shewing  that  he  gave  notice  thereof  to  the  drawer  of 
such  billy  unless  the  defendant  can  prove  that  he  sus- 
tained some  actual  loss  for  want  of  such  notice';  and 
if  the  defendant  admit  the  refusal  of  the  drawee  to. 
accept  the  bill,  although  he  request  the  creditor  to  pre- 
sent it  again  for  acceptance,  this  will  be  unnecessary, 
and  the  creditor  may  recover  his  original  demand 
without  farther  proof  of  the  dishonour  of  the  bill*. 
We  shall  hereafter  see  that  in  general  when  the 
holder  has  been  guilty  of  neglect^  either  in  present- 
ing a  bill  for  acceptance,  when  necessary,  or  for  pay- 
ment, or  in  giving  notice  of  non-acceptance,  or  of 
non-payment,  or  by  giving  time  to  the  acceptor,  this 
conduct  will  render  the  original  delivery  of  the  bill 
equivalent  to  a  payment  of  the  debt,  and  discharge 
such  debtor  from  all  liability '. 

In  general  when  the  bill  is  dishonoured,  and  the  holder 
uses  due  diligence,  not  only  the  parties  to  the  bill  are 
liable  to  be  sued  thereon,  but  the  first  liability  on  the 
original  consideration  revives*.  Therefore  where  A,  sold 

plaintiff,  and  the  money  counts.  At  the  trial  the  note  was  stated  to 
be  lost,  but  no  evidence  of  the  fact  was  offered.  li  was  proved 
koweTer,  that  on  the  money  being  demanded,  the  defendant  had 
spoiogized  for  not  having  paid  the  money  on  account  of  the  note. 
This  was  the  whole  of  the  plaintiff's  case,  and  he  contended  that 
the  note  was  only  evidence  of  the  consideration  (which  was  stated  u> 
have  been  money  lent)  and  that  he  might  abandon  the  note,  and  go 
for  the  consideration.  But  Lord  Ellenborough  said,  that  as  tlie  note 
for  any  thing  that  appeared  in  evidence  was  in  existence  it  might  be 
itill  in  circulation,  so  that  the  defendant  might  be  subjected  twice  to 
the  payment  of  the  same  demand,  without  therefore  proving  the  note 
lust,  the  plaintiff  was  not  entitled  to  recover.     Nonsuit. 

'  Bishop  V.  Rowe,  3  M.  &  S.  362.— Post ;  but  see  Bridges  v.  Berry, 
o  Taunt.  130. 

*Hickling  v.  Hardy,  7  Taunt.  312. 

^4  Ann.  c.  p.  s.  7.— Smith  v.  Wilson,  Andr.  187.— Chamberlain  »• 
Marive,  2  Wits.  353.— Ward  v.  Evans,  2Ld.  Rayra.  930. 

♦Smith  V.  Wilson,  Andr.  187.— Popley  ».  Ashley,  6  Mod.  147  — 
Wardw.  Evans,  2  Ld.  llaym.  928.— llickling  v.  Hardey,7Taunt.  312. 
Bishop  V.  Rowe,  3  M.  6l  S.  362.— Tempest  v.  Ord,  1  Mad.  89  — 
Tempest  and  others  v.  Ord  ^nd  others,  1  Mad.  Ch.  Rep.  89.  The 
toaaager  of  a  colliery  paying  a  creditor  on  the  colliery  with  a  bill 


128  OF  THE  DELI  VERT  TO  PAYEE,  &C. 

Effect  of  delivery  goods  to  B.  for  which  the  latter  was  to  pay  in  a  bill  at 
^^^*  three  months,  and  B.  gave  A.  a  check  on  his  bankers, 
(who  were  also  bankers  of  A.  requiring  them  to  pay  A. 
on  demand  in  a  bill  at  three  months,  and  A.  paid  the 
check  into  the  bankers  and  took  no  bill  from  them, 
but  the  amount  was  transferred  in  the  banker*s  books 
from  B.'s  account  to  A.'s  tcith  the  knowledge  of  hot  b^ 
and  the  bankers  failed  before  the  check  became  due, 
it  was  holden  that  A.  could  not  recover  the  value  of 
the  goods  against  B.,  as  A.  instead  of  taking  bills 
from  his  bankers,  agreed  to  leave  the  check  with  them, 
it  was  as  if  he  had  discounted  it  with  them  and  theu 
deposited  the  money' ;  but  where  the  amount  was  nbt 
so  transferred  to  A/s  account,  it  was  holden  that  B. 
was  still  liable  for  the  goods  \   And  where  A.,  wishing 

which  was  not  paid,  the  colliery  remains  liable  to  the  payment  of  ths 
original  debt.  Per  the  Vice  Chancellor :  The  justice  of  the  case,  in- 
dependent of  authorities,  is  clear.  Crowther  has  supplied  goods,  and 
received  a  bill,  which  turns  out  to  be  mere  waste-paper,  and  ought  not 
therefore  to  be  considered  as  a  payment.  Where  a  bill  of  exchange 
is  given  in  payment  of  a  debt,  ^nd  the  bill  is  not  paid,  the  creditor, 
unless  he  has  purchased  the  bill  out  and  out,  has  a  right  to  resort  to 
his  original  cause  of  action.  So,  if  before  a  bill  becomes  due,  it  is 
dishonoured,  the  creditor  may  resort  to  his  original  dabt. 

Ward  V,  Evans,  Ld.  Raym.  928.  A  banker's  note  was  paid  to  plain- 
tiff's servant  at  noon,  and  presented  for  payment  the  next  morning, 
at  which  time  the  banker  stopped  payment.  On  a  case  reserved,  the 
court  held  it  was  presented  in  time,  and  judgment  was  given  for  the 
plaintiff  on  the  original  consideration. 

Puckford  V.  Maxwell,  6  T.  R.  52.  The  defendant  having  been  ar- 
rested by  the  plaintiff  for  £S0.  gave  a  draft  for  jfi45,  and  promised  in 
a  few  days  to  settle  the  remainder,  on  which  the  plaintiff  consented  to 
his  being  discharged  out  of  custody.  The  draft  was  dishonoured,  and 
the  defendant  was  again  arrested  upon  the  same  affidavit.  On  a  rule 
to  shew  cause  why  he  should  not  be  discharged  out  of  custody,  it 
was  urged,  that  the  draft  having  been  accepted  as  part  payment,  could 
not  be  treated  as  a  nullity.  But  per  Lord  Kenyon,  in  cases  of  this 
kind,  if  the  bill  which  is  given  in  payment,  do  not  turn  out  to  be 
productive,  it  is  not  that  which  it  purports  to  be,  and  which  the 
party  receiving  it  expects  it  to  be,  and  therefore  he  may  consider  it 
as  a  nullity,  and  act  as  if  no  such  bill  had  been  given.  These  ques- 
tions have  frequently  arisen  at  nisi  prius,  where  they  have  always  been 
determined  in  the  same  way.     Rule  discharged. 

*  Bolton  V.  Richard,  6  T.  R.  139. — Vernon  v,  Boverie,  2  Show.  296. 
£x  parte  Blackburne,  10  Ves.  jun.  204.  6. 

*  Brown  f.  Kewley,  2  Bos.  &  Pul.  516. 

Ex  parte  Dickson,  in  the  matter  of  Parker,  a  bankrupt,  cited  6T.  K. 
142.  Dickson  sold  sugars  to  Parker,  for  which  the  latter  was  to  pay 
him  in  one  month  by  a  good  bill  at  two  months.  Parker  gave  Dick- 
son a  check  on  his  bankers  at  Liverpool^  requesting  them  to  pay  him 
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to  send  goods  to  B.  at  X.,  emfioyed.C.  to  cany  and  Effect  of  deiwery 
deliver  tbqm  to  3-  aad  engaged  to  pay  C.  f<Jr  the  ^  **  ^^^ 
freight,  and  C.»  on  delivering  them  according  to  the 
order,  took  a  bill  of  exchange  from  B.  drawn  on  A. 
which  bill  was  never  paid^  it  was  bolden  that  A.  was 
liable  to  pay  the  amount  of  the  freight  to  C.  notwith- 
standing liie  bill  of  exchange  '•  And  where  a  person^ 
in  payment  of  goods,  gives  an  order  on  his  banker  to 
pay  die  amount  in  bills,  and  the  vendor  takes  bills  for 
the  amount,  he  will  not  lose  his  remedy  against  his 
original  debtor,  unless  he  be  guilty  of  laches  \ 

In  £x  parte. BlackburneS  the  Chancellor  said,  '^I  \ 
take  it  to  be  now  clearly  settled^  that  if  there  is  an  ante- 
cedent debt,  and  a  bill  is  taken,  without  taking  an  in- 
dorsement, which  bill  turns  out  to  be  bad^  the  demand 
for  the  antecedent  debt  may  be  resorted  to.  It  has 
been  held,  that  if  there  is  no  antecedent  debt,  and  A, 
carries  a  bill  to  B.  to  be  discounted,  and  B.  does  not 
take  A/s  name  upon  the  bill,  if  it  is  dishonored  there 
is  no  demand ;  for  there  was  no  relation  between  the 
parties,  except  that  transaction ;  and  the  circumstance 


JQ  a  bill  at  three  mooths,  the  Liverpool  bankers  drew  upon  his  agents 
io  London,  in  favour  of  Dickson  for  the  amount,  but  before  the  last 
bill  became  due,  Parker  and  the  banker  became  bankrupt.  l*he 
Chancellor  ordered  that  Dickson  should  prove  the  bill  under  the  coro- 
laission  a^nst  the  bankers  and  their  agents,  and  claim  the  rebt  under 
Parker's  commission. 

'Tapley  v.  MarteAs^  ST.  R.  451.  This  was  an  action  of  debt  on 
tbartcr-party  from  London  to  Ancona.  Plaintiff  delivered  his  cargo 
to  ibe  consignor  of  defendant,  and  applied  to  him  for  the  payment  of 
ti^e  freight.  Plaintiff  took  a  bill  of  exchange  drawn  by  the  consignee 
on  defendant,  which  was  not  paid,  in  consequence  of  the  consignee 
^ming  insolvent.  It  was  urged  on  the  pait  of  the  defendant,  that 
the  plaintiff  bad  given  personal  credit  to  the  consignee  by  taking 
the  bill  in  question,  the  defendant  having  furni&hed  the  consignee  with 
"M>ney  for  that  purpose.  The  court  held,  that  the  plaintiff  neither 
having  taken  the  biU  for  his  accommodation,  nor  having  been  guilty 
of  any  laches  in  enforcing  the  payment,  that  the  bill  could  not  be  con- 
u<i«red  as  payment  of  the  plaintiff's  demand,  and  that  the  defendant 
^ai  liable  for  the  amount  under  the  charter-party.  See  also  \V)att  v. 
Henford,  3  East.  14?. — Marsh  v.  Pedder  and  others,  4Campb.  257. 
1  Holt  C.  N,  i\  72.— Everett  v.  Collins,  2  Campb.  515.  S.  P. 

"tx  parte  Dixon,  cited  in6T.  R.  142,3.— Ante,  128.— Ex  parte 
filackbume,  lOVes.  juu.  204.  ace— Bolton  v.  Rcichard,  1  Esp.  Rep. 
M.  lemb.  contra. 

'iov«8.j«n,2ae. 


ff  bill  to  payee. 
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Effect  of  deHtcty  of  not  taking  the  name  upon  the  bill,  is  evidence  of  it 

purchase  of  it  In  a  sale  of  goods,  the  law  implies  a 
contract  that  those  goods  shall  be  paid  for.  It  is  com- 
petent to  the  party  to  agree  that  the  payment  shall  be 
by  a  particular  bill.  In  this  instance  it  would  be  ex- 
tremely difficult  to  persuade  a  jury  under  the  direction 
of  a  judge,  to  say,  ''  an  agpreement  to  pay  by  bills  was 
satisfied  by  giving  bills,  whether  good  or  bad," 


Effeer  of  Uie  ai-        If  a  bill  of  exchans:e  or  promissory  note  be  altered, 
^c«  without  the  consent  of  the  parties,  in  any  material 

part,  as  in  the  date,  sum,  or  time  when  payable,  such 
alteration  will,  at  common  law^  and  independently  of 
the  stamp  acts,  render  the  bill  or  note  wholly  invalid, 
as  against  any  party  not  consenting  to  such  alteration ; 
and'  this  although  it  be  in  the  hands  of  an  innocent 
holder*  Thus,  an  alteration  in  the  date  of  a  bill  of 
exchange  after  it  has  been  accepted  and  indorsed, 
without  the  acceptor's  or  indorser's  consent,  will  dis- 
charge them  from  liability,  even  though  such  altera- 
tion were  made  by  a  stranger ' ;  and  where  an  altera- 
tion is  made  with  a  fraudulent  intent,  it  will  amount 
to  forgery  *;  and  if  there  be  no  privity  between  the 

II  III  I  ■  I  II         Hi.  I  ■      I  !■  I  |,p.»  .  II .     II     ».  »  » 

'Master  v.  Miller,  4T.R.  320.— 5 T,  R.  367.-2 Hen.  Bla.  141. 
Anstr.  225.  S.C.— Com.  Dig.  Fait.  F.  I.— Powell  v.  Divett,  15  East.  29. 

Master  v.  Miller,  4T.  R.  320.  2  Hen.  Bla.  141.  S.  C.  In  an  ac- 
tion by  indorsees  against  the  acceptor  of  a  bill  payable  three  mouths 
after  date,  to  Wilkinson  and  Cooke,  the  declaration  had  one  count 
on  the  bill,  as  dated  the  20lh  of  March,  and  another  as  dated  the 
26th  March.  The  jury  found  a  special  verdict,  stating  that  the  bill 
vas  drawn  and  dated  the  26th,  that  it  was  accepted,  and  that  after- 
"wards  and  whilst  it  remained  in  the*  hands  of  Wilkinson  and  Cooke, 
the  date  was  altered  from  the  26th  to  the  20lh  March,  without  the 
«lefendant's  knowledge,  and  by  some  parson  unknown  to  the  jury. 
That  after  such  alteration  it  was  indorsed  for  a  valuable  consideration 
by  Wilkinson  and  Cooke  to  the  plain lifis.  After  two  arguments. 
Lord  Kenyon,  Ashhurst,  and  Grose,  Justices,  held,  that  the  alteration 
although  by  a  stranger,  vacated  the  bill.  BuUer,  J.  differed,  but  on 
error,  the  whole  court  was  so  clear  that  it  was  vacated,  that  they 
would  not  hear  a  second  argument^  and  judgment  for  the  defendant 
was  affirmed.    See  Henfree  r.  Bromley,  6  East.  Rep.  309. 

^Tbc  King  v.  Treble,  2  Taunt.  329*  This  was  an  indictment 
against  the  defendant  for  forgery,  with  intent  to  defraud  Messrs.  KelU* 
way.  It  appeared  that  Messrs.  Kelliway,  who  were  bankers'  in  the 
country,  made  their  re-issuablQ  xw)tcs  payable  m  Sir  M.  Bloxam  an4 
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holder  and  the  party  sued,  the  former  cannot  recover  Effect  of  the  ai- 

n      .t  >  1         •  /*    1      1  Ml  terationofabilL 

even  for  the  consideration  of  the  bill '.  stc. 

But  if  an  alteration  be  made  in  any  part  of  a  bill, 
which  is  not  material,  or  be  made  merely  for  the 
purpose  of  correcting  a  mistakcy  and  in  furtherance 
of  the  original  intention  of  the  parties,  such  altera- 
tion, though  made  after  the  bill  is  complete^  will  not 
invalidate  it,  either  with  regard  to  the  stamp-laws  or 
otherwise.  Thus,  if  after  a  bill  has  been  accepted 
generally,  the  acceptor  write  upon  it  the  place  where 
he  wishes  it  to  be  presented  for  payment  when  due, 
such  addition  will  not  render  the  bill  void  *.     So  the 

Co.  baokers,  London ;  upon  the  failure  of  Bloxam  and  Co.  Messrs.  K. 
appointed  Messrs.  Ramsbottora  and  Co.  their  agents,  and  caused  the 
words  "  Ramsbottom  and  Co."  to  be  engraved  on  small  slips  of  paper, 
witii  which  they  covered  the  words  Sir  M.  Bloxam  and  Co.  and  fastened 
tbemoo  their  notes  with  gum-water.  It  also  appeared  that  a  parcel 
of  notes  which  had  been  sent  by  Messrs.  Bloxum  ^nd  Co.  to  Messrs.  K. 
by  the  coach,  had  been  stolen,  and  that  the  defendant  had  caused 
Mmilar  slips  of  paper  to  be  pasted  over  divers  of  the  stolen  notes, 
containing  the  words  *'  Ramsbottom  and  Co."  and  negotiated  thcra, 
but  it  did  not  appear  that  either  Messrs.  Ramsbottom  and  Co.  or 
Messrs.  K.  bad  paid  any  of  the  notes  so  altered.  It  was  objected  for 
tbe  defendant,  this  alteration  did  not  amount  to  forgery,  and  the 
prisoner  was  respited  until  the  opinion  of  the  twelve  judges  could  bp 
bad.  After  argument,  the  judges  were  of  opinion,  that  the  act  done 
by  the  prisoner  was  a  false  muking  in  a  circumstance  material  to  the 
uluc  of  the  note,  and  its  facility  of  transfer,  by  making  it  payable  at 
a  solvent  instead  of  an  insolvent  house,  and  see  4  Bla.  Com.  247>  '^^d» 
Masterand  Miller,  4  T.  R.  325.  330. 

'  Long  V.  Moore,  sittings  after  Hil.  Terra.  1790.  cited  S  Esp.  155.  iiy 
ootcs.  Assumpsit  by  the  indorsee  of  a  bill  against  an  acceptor ;  after  the 
acceptance,  the  word,  **  date"  was  inserted  in  the  place  of  '*  sight", 
iofibich  form  it  had  originally  been  drawn.  The  acceptor  being 
thereby  discharged,  the  plaintiff  wai^tcd  to  go  on  the  common  counts, 
and  oflfered  in  evidence  another  bill,  drawn  by  the  same  drawer  oti 
tbe  defendant,  for  the  same  amount,  but  not  accepted.  Lord  Kcnyoii 
ruled,  that  it  could  not  be  done;  nor  could  the  plaintiff  recover  ap 
ill  against  the  acceptor  (the  defendant)  for  he  was  liable  only  by 
virtue  of  the  instrument;  which  being  vitiated,  his  liability  was  at 
an  end. 

*Trapp  r.  Spearman,  3  Esp.  Rep.  57*  In  an  action  on  a  bill  by 
m  indurR>e  against  the  acceptor,  the  defence  was,  that  the  bill  had 
b'tD  altered  by  the  insertion  of  the  words  '*  when  doe,  at  the  Cross 
K»>%  Blackfriars  Road."  But  Lord  Kenyon  said,  that  the  nlteiiitiou 
» IS  immaterial,  and  the  plaintiff  had  a  verdict. 

Marsonr.  Pilit,  1  Campb.  8^.  Indorbee  ngainst  the  acceptor  of  a 
bill,  after  acceptance,  the  drawer  without  the  consent  of  the  defen- 
dant, wrote  under  his  name  the  words  **  Prescott  and  Co."  Lord 
^IWnbotoogb  held  it  immatcrtal,  as  it  did  not  alter  the  responsibility 
^f  the  teccfptor.  Sec  observations  on  this  case  in  Tid marsh  v.  G rover, 
I M.  &  8, 735.  and  French  r.  Nichobon,  1  Marsh.  7 '^« 

K  2 
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EiTectofnieai;    insertion  of  the  words  "or  order"  in  a  note  intended 
&c.  '  to  be  negotiable,  but  which  had  been  omitted  by  mis- 

take, will  not  render  it  inoperative  against  any  of  the 
parties*.  So  where  a  person  who  was  indebted  to  an- 
other, had  agreed  to  give  him  a  bill  of  exchange  in 
payment,  which  was  to  be  drawn  by  him  and  accepted 
by  a  third  person,  sent  a  promissory  note  drawn  by 
himself  and  indorsed  by  the  person  who  was  to  have 
been  the  acceptor,  it  was  held  that  such  promissory 
jiote  might,  before  it  is  circulated,  be  altered  into  a 
bill  of  exchange,  according  to  the  original  agreement 
of  the  parties,  such  alteration  being  considered  as  a 
mere  correction  of  a  mistake*. 

'  K(>r8haw  v.  Cox,  3  Ksp.  246,  recognized  in  Knill  v.  Williams, 
10  East.  435,  7.  and  12  East.  475,  and  Bathe  v.  Taylor,  15  East.  417, 
«nd  see  Robinsun  r.  Tourays,  1  M.  &  S.  217*  lu  an  action  on  a  bill  it 
appeared,  that  the  defendant,  who  was  the  payee,  had  indorsed  the  bill 
to  one  K.  by  whom  it  was  indorsed  to  the  plaintiffs;  that  they,  on  dis- 
covering the  words  **  or  order"  had  been  omitted,  returned  it  the  day 
after  it  was  drawn,  and  the  drawer,  with  the  consent  of  the  defendant, 
then  insvrted  those  words.  Le  Blanc,  J.  held,  that  no  new  stamp  was  ne» 
cessary,  that  this  was  not  a  new  instrument,  as  in  Bowman  v.  NichoUy 
but  merely  a  correction  of  a  mistake,  and  in  furtherance  of  the  ori« 
ginal  ihttntion  of  the  parties,  and  the  plaintiff  had  a  verdict.  A 
new  trial  was  afterwards  moved  for>  but  the  court  refused  a  rule.  In 
Knill  t).  Williams,  10  East.  437.  Le  Blanc»  J.  said,  that  Kershaw  v. 
Cox,  could  only  be  supported  on  the  ground  that  the  alteration  was 
merely  the  correction  of  a  mistake,  for  the  alteration  was  a  very  ma- 
terial one.     And  see  Coles  v.  Parkin,  12  East.  471  • 

*  Webber  v.  Robert  Maddocks,  3  Campb*  1.  Indorsee  against  the 
acceptor  of  a  bill  of  exchange.  It  appeared  that  Samuel  and  Robert 
Maddocks,  being  indebted  to  the  plaintiff  in  the  sum  of  ;£ll0,  they 
agreed  to  give  him  a  bill  of  exchange  at  four  months  for  this  amount, 
to  be  drawn  by  Samuel  and  accepted  by  Robert.  Instead  of  a  bill  of 
exchange  they  sent  him  a  promissory  note  in  the  following  form : 

London,  10th  December,  1310. 
Four  months  after  date,  I  promise  to  pay  to  my  own  order,  ono 
hundred  and  ten  pounds,  value  received. 

S.  Maddocks. 
Indorsed,  L,  Maddocks* 
A.  Maddocks. 

The  plaintiff  was  dissatisfied  with  the  security  in  this  form,  and  re- 
turned it,  that  it  might  be  altered  into  a  bill  of  exchange,  according  to 
the  agreement.  '  The  words  "  I  promise  to"  were  immediately  struck 
out,  a  direction  to  R.  Maddocks  was  subjoined,  and  he  wrote  his  name 
as  accc  ptor  of  the  bill.     It  was  then  delivered  back  to  the  plaintiff*. 

For  the  defendant  it  waat  insisted  that  the  instrument  was  completely 
vitiated  by  this  alteration. 

Lord  Ell'  nborough.  I  think  the  stamp  impressed  upon  this  paper 
is  sufficient  to  render  the  instrument  available  in  its  present  form.  It 
fcannot  be  considered  as  having  been  negotiated  as  a  promissory  note. 
It  never  was  issued  to  third  persons.    It  remained  in  the  bands  and 
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Where,  however,  the  drawer  of  a  bill  of  exchange,  Meet  of  the  ai- 

t-t  1  t«  11  /-i-i  teratioB  of  •  bill- 

woicb  was  accepted  payable  at  the  house  of  a  banker,  &«• 
who  had  become  insolvent,  erased  the  name  of  that 
banker,  and  substituted  the  name  of  a  solvent  banker, 
without  the  consent  of  the  acceptor,  such  alteration 
was  considered  so  material,  as  at  common  law  to  in« 
validate  the  bill  as  against  him,  though  in  the  hands 
of  an  indorsee  for  a  valuable  consideration,  who  was 
ignorant  of  the  circumstances,  upon  the  ground  that 
it  caused  the  bill  to  carry  with  it  the  appearance  of 
solvency,  by  being  directed  to  a  solvent  house  instead 
of  an  insolvent  one,  and  thereby  held  out  a  false 
colour  to  the  holder,  and  likewise  varied  the  contract 
of  the  acceptor  by  superadding  an  order  upon  another 
house  to  pay  the  bill ". 

Any  material  alteration  made  in  a  bill  of  exchange 
or  promissory  note  after  it  has  been  once  perfected, 
even  with  the  consent  of  the]  parties,  except  iu 
the  before-mentioned  cases  will  render  it  absolutely 
void,  it  having  been  enacted^  that  there  shall  be  no 
alteration  in  a  stamped  instrument  after  it  has  been 
used  for  one  purpose  * ;  and  every  alteration  of  a  bill  or 
note  after  it  is  once  complete,  is  considered  as  a  fresh 
drawing  or  making,  and  the  circumstance  of  the  bill 
or  note  not  having  been  negotiated,  will  not  afford  any 
exception  ^    And  even  where.a  bill  which  had  been  ac- 

uoder  the  dominion  of  ihe  original  parties.  Every  thing  continued  in 
fm^W  after  the  alteration.  The  stamp  was  not  occupied  till  then. 
Webber  instantly  rejected  it  as  a  promissory  note.  The  alteration 
only  fuMHed  the  terms  of  the  agreement,  and  may  be  treated  as  the 
correction  of  a  mistake.    The  plaintitt  recovered. 

'  Tidmarsh  v,  Grover,   1  M.  &  S.  735.   and  Rex  v.  Treble,  ante, 
130.  n.  2. 

^See  1  Aim.  Stat.  2.  c.  22.  s.  3  and  3.  to  which  the  subsequent  acts 
^vr ;  per  Le  B)anc»  J.  in  Bathe  v.  Taylor,  15  East.  4l6\ 

'  Bownao  v.  NichoH,  5T.  R.  537-  A  bill  was  dated  2d  September,  • 
^  payable  twenty^ne  days  after  date  ;  while  it  was  in  the  bauds  of 
tbe  drnwer,  it  was  altered  with  the  consent  of  the  acceptor  to  fifty-ono 
<}ftp;M  the  dOib  September  it  was  again  altered  to  twenty  one  days; 
^ottke  date  was  brought  forward  to  14th  September,  after  which  it 
*fts  negtttiaied,  and  an  action  brought  against  the  acceptor.  Lord 
^njott  said,  that  every  alteration  in  an  instrument  requiring  a  stamp, 
iinde  a  new  f tamp  necessary ,  and  nonsuited  the  plain tiif.  Upon  a 
ruie  aid  l»r  a  new  trial,  it  naa  urged  that  there  was  a  distinction 
^eca  an  altetatlon  nade.after  \lw  negotiation  of  a  bill,  and  an 
^icmtioa  made  before,  and  in  the  latter  case,  the  whole  might  ba 
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Effect  of  the  ai-    cepted  foF  thc  accommodatiou  of  the  drawer,   was 

tcration  of  a  bill,     tiii-  ^  •  n  -i-i 

Ac.  altered  by  him  as  to  the  time  of  payment,  with  the 

consent  of  the  acceptor,  and  before  it  was  actually 
negotiated,  such  alteration  was  held  to  render  the  bill 
absolutely  void '. 

So  where  the  date  of  a  bill  of  exchange  was  altered 
by  the  payee  at  the  request  of  the  acceptor,  such  al- 
teration was  considered  to  render  the  bill  wholly  void, 
and  to  preclude  the  payee  from  maintaining  any 
action  thereon  even  against  such  acceptor  \  And  if 
a  bill  be  altered  in  the  date  by  the  drawee  after  it 
is  drawn  and  indorsed^  but  before  it  is  accepted, 
such  alteration  will  invalidate  the  bill,  and  discharge 
the  drawer  and  indorsers  from  liability,  though  it  be 
in  the  hands  of  a  bon&  fide  holder,  who  is  ignorant  of 
the  circumstances '.    And  after  a  promissory  note  has 

considered  as  one  transaction,  but  the  Court  said*  that  as  the  opera- 
tion of  the  bill  as  it  originally  stood  was  quite  spent  when  the  last 
alteration  was  made,  that  alteration  made  it  a  new  and  distinct  trans- 
action between  the  parties,  and  therefore  there  should  have  been  a 
new  stamp,  and  the  nonsuit  was  confirmed. 

Bathe  V.  Taylor,  15  East.  412.  It  was  held,  thata  bill  drawn  on 
thc  1st  of  August  at  two  months,  by  A.  on  B.  payable  to  the  order 
of  the  drawer,  and  accepted  and  re-delivcred  by  B.  as  a  security  for  a 
debt,  and  kept  by  A.  for  twenty  days,  could  not  be  altered  in  its  legal 
effect  by  bringing  forward  the  date  to  the  21st,  without  a  new  stamp, 
though  with  the  consent  of  the  acceptor,  and  before  indorsement  and 
delivery  to  a  third  person. 

'  Calvert  v.  Roberts,  3  Campb.  343.— Bathe  v.  Taylor,  15  East  413. 
See  also  Prince  v,  Nicholson.  1  Marsh.  72,  n.  (c.) 

^  Walton  v.  Hastings,  4  Campb.  223.— 1  Stark.  215.  S.  C.  Payee 
against  the  acceptor  of  a  bill  of  exchange.  The  bill  was  drawn  by 
one  Brooks  on  the  defendant,  payable  to  the  order  of  the  plaintiff^ 
dated  5th  July.;  when  the  bill  was  presented  for  acceptance,  defen- 
dant requested  that  the  date  on  the  bill  might  be  altered  to  the  lOtb, 
to  which  plaintiff  agreed,  but  did  not  inform  Brooks.  The  plaintiff 
contended,  that  as  the  alteration  was  made  before  acceptance,  the 
defendant  was  liable  as  acceptor,  although  the  drawer  might  be  dis* 
charged.  Lord  Ellenborough;  Upon  the  stamp  laws,  I  think  the 
bill  is  void.  It  was  an  existing  valid  instrument  before  the  alteration* 
It  was  negotiated  when  delivered  by  Brooks  to  the  plaintiff.  The 
plaintiff  as  payee  had  acquired  an  absolute  interest  in  it,  and  might 
have  maintained  an  action  upon  it  against  the  drawer.  It  did  not 
.  remain  in  Jieri  till  the  acceptance.  As  to  the  drawer*  it  was  before 
nhcn  a  perfect  instrument,  nor  was  there  any  mistake  to  be  rectified. 
When  drawn  on  the  5th  of  July,  it  corresponded  with  the  intentions 
both  of  the  drawer  and  payee.  Here,  when  the  date  was  altered,  a 
new  bill  was  drawn,  and  that  could  not  be  done  without  a  new  stamp. 

^Outhwaite  and  another  v.  Huntley,  4  Campb.  179-  Lidorsee 
against  the  indorser  of  a  biU|  payable  lo  the  ordec  of  the  dmwers* 
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been  made  by  one  person,  the  name  of  another  cin*  ^sflw*  ^  *^«  •?- 
BOt  be  added  thereto  as  surety,  unless  by  indorsement*  •  &c.  ^ 

So  also  where  A.  and  B.  having  exchanged  their  accept- 
ances, it  was  held  that  the  delivery  of  the  respective 
bills  for  acceptanoey  and  the  re-delivery  of  the  same 
by  die  acceptors  to  the  respective  drawers,  was  a  nego- 
tiation of  the  billsi  and  that  such  bills  could  not,  after 
they  had  been  so  exchanged  for  valuable  consideration 
(as  the  exchange  of  acceptances  is)  for  twenty  days, 
be  post-dated,  although  during  all  that  time  each  had 
remained  in  the  hands  of  the  original  drawer*.  And 
even  the  subsequent  insertion  of  the  nature  of  the 
consideration  of  the  bill  will  render  it  void  \ 


It  appeared  that  after  the  bill  had  b^en  drawn  and  indorsed,  it  was 
Jeft  for  acceptance  with  the  dr^^wees,  who  altered  the  date  '(from  the 
Sth  to  the  15th  March)  without  the  consent  of  the  drawers,  and  then 
accepted  it.  It  was  contended  for  the  plaintiffs  that  this  alteration 
did  not  vitiate  the  bill,  for  it  was  not  perfect  until  acceptance.  Lord 
Ellenborough  said,  that  before  acceptance  the  bill  of  exchange  was  a 
perfect  instrameot  on  which  the  drawers  might  have  been  sued  ;  any^ 
material  alteration  of  it  in  that  state  therefore,  rendered  it  void.  Be- 
sides, consent  would  not  justify  the  altdration,  with  a  view  to  the  stamp 
laws  after  the  bill  had  been  negotiated. 

'  Clark  V.  Blackstock,  1  Holt  C.  N.  P.  474.  A  promissory  note 
ugoed  by  A.  and  subsequently  by  D.  whilst  in  the  hands  of  the  payee 
as  surety  for  A.  unless  such  signature  of  B.  is  in  virtue  of  a  previous 
agreement  at  the  time  of  making  the  note,  it  will  be  void  without  aa 
additional  stamp* 

^Cardwell  v.  Martin,  9  East.  IpC— 1  Campb.  79-  S.  C.      On 

tbe  3d  of  June,  1807,   the  defendant   and  Giles  and  Co.  exchanged 

acceptances;    on    the   23d,    before  cither    of    the   bills    had    been 

passed  away,  they  altered  the  dates  to  the  23d  ;  the  bills  were  payable 

at  certain  periods  after  date ;  Lord  Ellenborough  thought  a  new  stamp 

necessary,  and  nonsuited  the  plaintiff,  with  liberty  to  move  to  set 

aside  the  nonsuit :  on  motion  accordingly,  the  whole  court  thought 

that  the  exchange  of  acceptances  was  a  negotiation  of  each  bill,  and 

that  the   subsequent  alteration  rendered  a  new  stamp  necessary.— *- 

Hule  refused*     Note. — Each  hill  was  payable  to  the  drawer's  order, 

and  the  plaintiff  was  a  bona  fide  indorsee. — 9  East.  357* — 6*  East.  3m* 

^  Knill  V.  Williams,  10  East.  431.    This  was  an  action  on  a  note  by 

which,  nine  months  after  date,  the  defendant  pioniised  to  pay  the 

pkintiflfor  order  £  100  value  received,  for  the  goodwiU  of  the  leoit 

€»d  trade  of  Mr.  F.  Knill,  deceased.    It  appeared  at  the  trial  before 

LeBlaoc*  J.  <t  Hereford,  that  the  words  in  italics  were  added  by  the 

consent  of  both  parties,  on  the  day  after  tlve  note  had  been  signed  ami 

dditei^  tq  tbe  plaintiff,  without  any  new  stamp  being  impressed 

Wikit  upon  tfai^  the  plaintiff  was  nonsuited;  And  upon  a  rule  nisi  to 

let  MJifp  the  uonsuit,  the  whole  court  held  that  tbe  alteriltion  was 

mtennlf  Bud  fbereforc  discharged  the  rule* 
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effect  of  die  ai-       But  where  the  drawee  of  a  bill  of  exchange  payable 
Kcc.  at  three  months  after  date,  requested  the  drawer  that 

it  might  be  altered  to  four  months,  to  which  the 
latter  consentedi  and  which  was  dbne  whilst  in  his 
hands  and  before  it  was  negotiated  or  accepted,  it 
was  held  that  such  alteration  did  tt6t  invalidate  the 
bill,  it  not  having  bieen  a  complete  instrument  prior  to 
the  alteration '. 

If  upon  a  bill  being  presented  for  acceptance,  the 
payee  alters  it  as  to  the  time  of  payment^  and  accepts 
it  so  altered,  he  vacates  the  bill  as  against  the  drawer 
and  indorsers;  but  if  the  holder  acquiesces  in  such 
alteration  and  acceptance,  it  is  a  good  bill  as  between 
him  and  the  acceptor ;  and  keeping  the  bill  and  pre- 
senting  it  for  payment  at  the  deferrfed  period,  b  proof 
of  such  acquiescence ;  aiid  the  holder  cannot  after- 
wards maintain  an  action  on  the  case  against  the 
acceptor,  for  thereby  destroying  the  bill ».  The  effect 
of  an  alteration  in  the  acceptance  of  ai  bill  iitrill  be 

* 

hereafter  considered.  It  is  proper  to  observe,  that  aU 
terations  and  erasures  will  frequently  give  tlie  transac- 
tion the  appearance  of  fraud  K 


drawer. 


liability  of  the        IJpoN  delivery  of  the  bill  to  the  payee  or  indorsee 

the  liability  of  the  drawer  becomes  complete.— The 
act  of  drawing  a  bill,  implies  an  undertaking  from  the 
drawer  to  the  payee,  and  to  every  subsequent  holder 
fairly  entitled  to  the  possession,  that  tlie  person  on 

'  Keniierly  v.  Nash,  1  Stark.  452. 

*PatoQ  V.  Winter,  1  Taunt.  420.— See  6  East.  309.  The  drawee 
altered  the  time  of  payment  of  a  bill  from  one  month  to  two  and 
accepted  it ;  the  holder  kept  it  two  months  and  then  presented  it  for 
payment.  The  court  held  that  this  was  an  acquiescence  In  the  al- 
teration, and  directed  a  nonsuit  to  be  entered  in  an  action  on  the 
case  brought  by  the  holder  against  the  acceptor,  for  having  mutilated 
the  bill'. 

*  Singleton  v,  Butler,  2  Bos,  &  Pul.  283. 
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whom  he  draws  is  capable  of  binding  himself  by  bis  iMiiky  of  ti^  • 

acceptance ;  that  be  is  to  be  found  at  the  plate  where 

he  is  described  to  reside^  if  that  description  be  men^ 

doned  in  the  bill ;  that  if  the  bill  be  duly  presented 

to  hiniy  he  will  accept  in  writing  on  the  bill  itself,  ac-< 

cording  to  its  tenor ;  and  that  he  will  pay  it  whenf  it 

becomes  due  if  presented  in  proper  time  for  that  pur-* 

pose.    ThiB  engagement  is  in  all  its  parts  absolute  and 

irrevocable^  and  therefore  where  A.  in  England  drew 

a  bill  of  exchange  on  £.  in  a  foreign  country,  who^ 

by  the  laws  of  that  country  was  prohibited  from  pay-' 

ing  it,   although  it  was  urged  that  the  undertaking 

of  the  drawer  did  not  extend  to  the  case  of  a  prohibit 

tion  to  accept  or  pay  the  bill,  imposed  by  the  law  of 

t  foreign  country  in  which  the  drawee  resided,  yet  it 

was  ruled  in  an  action  against  the  drawer,  that  this 

was  no  defence,  it  not  being  necessary  for  the  holder 

to  inquire  for  what  reason  the  bill  was  not  paid  \ 

But  if  the  payment  or  acceptance  be  prohibited  by 

the  law  of  this  country,  it  is  otherwise  *•    The  drawer 

will  also  be  equally  liable,  whether  he  draw  the  bill 

*  Mellish  V.  Simeon,  2  Hen.  Bla.  378. — Poth.  pi.  58. — Tooting  v. 
Hubbard,  3  Boft.  &  Pul.  291. 

Meilisfa  v«  Simeon,  2  Hen.  Bla.  378.  A  bill  drswn  in  London  upon 
Paris,  and  negotiated  through  Holland;  before  it  became  due,  the  French 
government  prohibited  the  payment  of  any  bill  drawn  in  England, 
in  consequence  of  which,  it  was  dishonoured  and  sent  back  through 
the  diflerent  hands  by  which  it  had  before  been  negotiated  to  Lon- 
don ;  the  re-exchange  between  Paris  and  Holland  raised  the  bill 
from  £603.  19s,  lOd.  to  £905.  I3s.  Qd,  and  the  re-<^xchange  between 
Holland  and  London,  to  £913*  4$.  Sd.  which  the  plaintiff,  the  payee, 
paid;  and  upon  an  action  by  him  against  the  drawer,  Eyre,  C.  J.  left 
it  to  the  jur^',  whether  the  defendant  was  liable  for  the  re-exchange 
occasioned  by  returning  the  bill  through  Holland,  and  they  found 
that  he  was.  An  application  was  made  for  a  new  trial,  lipon  the 
groand  that  the  defendant  was  not  liable  for  the  re-exchange^  because 
there  was  no  default  in  him,  the  payment  being  prohibited  by  the 
government  of  France.  But  the  court  held  it  immaterial  why  the  bill 
was  not  paid  ;  that  as  it  was  not  paid,  he  was  liable  to  all  the  conse^ 
queoces,  of  which  the  re-exchange  was  one,  and  the  rule  was  re« 
fused. 

*  Pollard  ©.  Herries,  3  Bos.  &  Pul.  340.  Lord  Alvanley,  C.J. 
It  cannot  be  disputed,  that  whatever  be  the  nature  of  the  contract 
into  which  a  subject  of  this  country  enters,  he  is  excused  from  the 

performance  of  it  if  the  laws  of  his  country  interpose  and  forbid  th^ 

performance. 
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liability  of  the    oti  his  own  accouut  OF  as  agent  of  a  third  person  K 

And  we  have  also  seen,  that  a  person  signing  his  name 
on  a  blank  paper  stamped  with  a  bill-stamp,  will  be 
]iable  to  pay  to  a  honk  fide  holder  any  sum  inserted 
in  the  bill,  and  warranted  by  the  stamp  *. 

On  failure  of  the  performance  of  this  engagement^ 
the  drawer  of  a  bill  will  immediately^  and  before  the 
time  specified  in  the  bill  for  payment,  be  liable  to  an 
action',  not  only  for  the  principal  sum,  but  also  in 
certain  cases  for  interest,  re-exchange,  and  costs,  as  a 
consequence  of  the  bill  not  being  honoured  ♦.  Be- 
sides this  obligation  to  the  payee  and  the  holder, 
the  drawer  is  also  bound  to  indemnify  the  acceptor, 
if  he  accepted  for  his  accommodation  for  any  loss  he 
jnay  sustain  in  consequence  of  his  acceptance  '•  These 
obligations,  though  absolute  and  irrevocable,  may  be 
discharged  by  the  laches  or  neglect  of  the  holder,  or 
by  other  means  which  will  be  spoken  of  hereafter. 
If  a  bill  be  drawn  abroad  on  a  person  in  this  country, 
and  the  latter  refuse  acceptance  or  payment,  the 
drawer  will,  if  discharged  by  the  foreign  law,  be  dis- 
charged in  this  country  *.    Where  an  annuity  was 

■  Le  Feuvpe  v.  Lloyd,  5  Taunt.  749- — 1  Marsh.  318.  S.  C. — Ante, 
d6, 7'  note  4. 

*  Usher  and  others  v.  Dauncey  and  others,  4  Campb.  97«^Ante,32, 
note  1.  and  114,  5. 

*  Bright  V,  PuiTier,  Bui.  Ni,  Pri.  269-  A  foreign  bill  payable  120 
days  after  sight,  was  presented  for  acceptance,  but  acceptance  being 
refused,  the  holder  brought  an  action  immediately  against  the  drawer ; 
the  defendant  objected  that  he  was  not  liable  till  the  expiration  of 
the  120  days,  and  offered  to  call  witnesses  to  prove  that  such  was  the 
custom  of  merchants ;  but  Lord  Mansfield  said^  the  law  was  clearly 
otherwise,  and  refused  to  hear  the  evidence  ;  so  the  plaintiff  re- 
covered* 

Milford  V.  Meyor,  Dougl.  54.  Indorser  against  the  drawer  of  a 
bill,  which  the  drawee  had  refused  to  accept.  On  a  rule  to  shew 
cause  why  the  defendant  should  not  be  discharged,  the  ground  stated 
was,  that  the  bill  was  not  due.  Per  curiam.  It  is  settled  that  if  a 
bill  of  exchange  is  not  accepted,  an  action  on  the  bill  will  lie  im- 
mediately against  the  drawer,  because  his  undertaking  that  the 
drawee  shall  give  him  credit,  is  not  performed. 

^  Mellish  V.  Simeon,  2  Hen.  Bia.  379* — Ante,  p.  137>  n.  1. — Poth. 
pi.  62. 

*  Poth,  pi.  97y  8, 9. 

^Cook  9.  Tower,  1  Taunt.  372.-— Potter  v. Brown,  5  East.  131. 
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granted  in  consideration  of  a  bill  accepted,  which  idabiUty  of  tfa^ 

was  dishonoured  by  the  acceptor,  but  paid  by  the 

drawer  on  notice,  it  was  held  that  this  was  not  such 

a  non-payment  of  the  bill  as  to  vacate  the  annuity, 

though  the  bill  was  accepted  for  tbe  accommodation 

of  the  drawer,  who  undertook  to  furnish  assets,  but 

neglected  to  do  so. 
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OHAPTEU  IV. 

OF  THE  INDORSEMENT   AND  TRANSFER   OF  BtLLS^  &C. 

X  HOUGH  Inland  Bills  are  frequently  accepted  be- 
fore they  are  indorsed,  yet  as  all  bills  may  be  trans- 
ferred before  acceptance,  we  will  consider  the  points 
relative  to  the  transfer  of  bills  and  notes  in  this 
chapter. 

It  has  been  already  observed  %  that  it  is  the  trans- 
ferrable  quality  of  bills  and  notes  which  principally 
distinguishes  them  from  other  contracts^  and  that  on 
account  of  this  property^  and  of  their  utility  in  mer- 
cantile transactions,  they  have  been  peculiarly  favoured 
by  our  courts.  The  following  points  relating  to  the 
transfer  of  bills  are  to  be  considered.  Firsts  What 
bills  are  transferrable.  Secondly^  By  and  to  whom. 
Thirdly^  At  what  time.  Fourthly^  The  mode  of 
transfer.  Fifthly^  Its  nature,  operation,  and  obliga* 
tion,  and  how  that  obligation  may  be  released  or  dis- 
charged. And  Lastly^  Of  the  consequences  of  the 
loss  of  a  bill,  note,  or  check,  and  what  conduct  the 
holder  should  thereupon  pursue. 
1.  Wkti  HZb,  *c.      With  respect  to  bills  payable  to  a  certain  person  or 

•It  tmigfemble. 

order,  or  to  the  order  of  a  certain  person,  no  doubt 
se^ms  ever  to  have  been  entertained  respecting  their 
»  negotiability ;  and  though  bills  payable  to  bearer^  or  to 
a  certain  person  or  bearer,  were  formerly  thought  not  to 
be  negotiable,  and  considered  as  mere  choses  in  action, 
upon  a  supposition  that  such  instruments  contained 
no  authority  to  assign   them,  so  as  to  enable  the 

assignee  to  demand  payment  of  the  drawee  *;  yet  it  is 

"  ■   ■  ■  I       ■■■■■  I      p  III  .111    ,      I      ,      > 

*  Antc,6,7f  11- 

*  Horton  v.  Coggs,  3  Lev.  299.— Hodges  t'-  Steward,  1  Salk.  125.— 
Nicholson  v.  Sedgwick,  I  Ld.  Raym.  ISO.— Mod.  Ent.  313. — Bills  and 
sotes  are  valid,  though  they  do  not  contain  any  words,  rendering 
them  negotiable.    Smith  v.  Kendal),  ST.  R.  124.— Ante,  S5. 


OF  THE   IVi)OA6£M£K9r^  &C.  QF  MLIS,  &C.  i4| 

ftow^  completely  settled ',  that  the  decisions  tending  to  h  Wk9^m0,,$ce. 

support  this  doctrine,  and  the  raafioningon  whii^  tisu^ 

were  fouiided,  were  equally 'erroneow.     lii  short;  it 

is  noMT  well  established  tiiat  bills,  whether  payaJble  to 

order^  or  to  bearer,  are  equally  ne^^Miable  fr.om  haiul 

to  hand  ad  injinitum  ;  and  4:bat  Ihe  transfer  ve^ts  m 

the  assignee  a  right  of  action  osi  ti»e  inatriuinent  as* 

signed^  austainable  in  his  own  name*". 

But  in  general,  unless  the  wordfi  ^^  or  order/'  '^  .or 
bearer,"  or  some  other  words  authoriaiAg  the  payee  of 
a  bill,  or  note,  to  assign  it,  he  inserted  thereiB^  it  can-* 
not  be  transferred  so  as  to  give  the  assignee  a  ri^bt  of 
action  against  any  of  the  parties  except  the  indorsee 
himself  ^  unless  tiie  negotiable  words  were  omitted 
by  mistake,  and  in  which  case  they  soay  be  supplied '« 
It  may  however  be  collected  from  the  cases  oelatiye 
to  bills  payable  to  fictitious  persons^,  that  any  words 
ia  the  biil,  or  extraneous  &cts,  frcHn  whence  it  can 
be  inferred  that  the  person  making  it,  or  any  other 
party  to  it,  intended  it  to  be  negotiable,  will  givie  it 
a  transferrable  quality  against  that  person.  And  in 
all  cases,  though  no  words  authorising  a  tranafer  be 
inserted  in  a  bill  or  note,  yet  it  will  always  have  the 
same  operation  against  the  party  making  the  transfer, 
as  if  he  had  power  to  assign  ^;  for  the  act  of  indorsing 

*  Grant  v.  Vaughan,  3  Burr.  15l6.— 1  Bla.  Rep.  485.  S.  C. — 
Hinton's  Case^  2  Show.  335.  Vaughao  gave  BicJuiel]  a  draft  upon 
his  banker,  payable  to  Ship  Fortune  or  bearer;  the  draft  came  to  the 
hands  of  Graut,  who  sued  Vaughan  upou  it.  The  defendant  con« 
tended  that  the  draft  was  a  mere  authority  to  receive  the  money^  and  ^ 
not  negotiable ;  and  that  point  and  another  beii^g  left  to  the  jury» 
they  found  for  the  defendant,  but  upon  application  for  a  new  trial 
the  court  held  that  it  was  negotiable,  and  a  new  trial  was  granted,  in 
ivbicb  the  plaintiff  recovered.    See  also  Miller  v.  Race,  Burr.  452. 

*  Hill  V.  Lewis.  1  Salk.  132,  3.— Ante,  85. 

^  Kershaw  v.  Cox,  3  £sp.  Rep.  246. — Ante,  131,  2. 

*  Minet  v.  Gibson,  3  T.  R.  481.— 1  Hen.  Bla.  569!  S.  C— Vide, 
ante»839  4,in  notes. 

^  Hillv.  Lewis,  1  Salk.  132.  Moor  drew  one  note  payable  to  the 
defendant,  or  his  order,  and  another  payable  to  him  generally  with* 
out  any  words  to  make  it  assignable  ;  the  defendant  indorsed  them 
to  Zo8ch,.find  Zouch  to  the  plaintiff;  the  first  objection  was,  that  the 
^plaintiff  had  l»e€n  guilty  of  laches,  hut  the  jury  thought  he  had  not, 
and  H  was  then  urged  that  the  second  note  was  not  ^sign^ble  s  and 
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I.  irftof  friOi,  *c.  a  bill  is  equivalent  to  that  of  a  new  drawins: ' ;  ^nd  s 

■It  tnuitfemble*  o    ' 

transfer  by  mere  deliveryi  unless  where  it  is  otherwise 
agreed  or  understood  from  the  nature  of  the  transac- 
tion, imposes  on  the  person  making  it  an  obligation  to 
his  immediate  assignee,  similar  to  that  created  by  in* 
dorsement  East  India  certificates  are  not  indorse- 
able,  so  as  to  transfer  the  legal  interest  * ;  and  it  was 
'  held  that  East  India  bonds  were  not  transferrable 
so  as  to  pass  the  legal  interest  to  the  purchaser,  but 
this  has  been  altered  by  a  late  statute '.  A  doubt  was 
once  suggested,  whether  a  check  or  draft  on  a  banker 
were  negotiable  out  of  the  bills  of  mortality^;  but  it 
is  now  settled,  that  this  instrument  is  as  negotiable 
as  a  bill  of  exchange  ^ ;  and  it  seems,  that  a  bill  or 
note  payable  to  bearer,  may  be  transferred  and  declared 
on  as  indorsed  ^. 

The  law  having  in  general  already  determined  when 
a  bill  is  assignable,  and  the  mode  by  which  the  transfer 
is  to  be  effected,  it  is  the  province  of  a  court  7,  and  not 
that  of  a  jury,  to  decide  on  the  negotiability  of  these 
instruments,  unless  in  new  cases  where  the  law  merchant 
is  doubtful,  when  evidence  of  the  custom  may  be  re^ 
ceived '. 


i>  ■■ 


Holt,  C.  J.  agreed y  that  the  indorsement  of  this  note  did  not  make 
him  that  drew  it  chargeable  to  the  indorsee;  for  the  words  **  or  to  his 
order^**  give  authority  to  assign  it  by  indorsement,  but  the  indorse- 
ment 0/  a  note  which  has  not  these  words  is  good,  so  as  to  make  the 
indorser  chargeable  to  the  indorsee. 

'  Id.   ibid. — ^Smallwood    Hf.  Vernon,  Stnu   478. — ^Balingnalls  v. 
Gloster,  3  East.  48t. 

*  Williamson  v.  Thomson,  I6  Ves.  jun*  450. 

^  Glynn  a;.  Baker,  13  East.  509 — 51  Geo.  3.  cap.  64. — As  to  a 
navy  bill  see  M'Lieshe  v.  Ekins,  Say.  73.  cited  13  East*  515.  n.  (a). 

*  Grant  v.  Vaughan,  3  Burr.  1517* 

*  Boehm  v.  Stirling,  7  T.  R.  430. 

^  Waynan  *v.  Bend,  1  Campb.  N.  P.  175.  In  an  action  against  the 
maker  of  a  promissory  note,  payable  to  T.  L.  or  bearer,  the  defendant 
averred  an  indorsement  by  T.  L.  and  Lord  Ellenborough  held  that 
the  plaintiff  having  stated  such  indorsement  though  unnecessarily,  was 
bound  to  prove  it ;  and  that  the  plaintiff  could  not  recover  on  the 
^  money  counts,  as  he  was  not  an  original  party  to  the  bill. 

'  Edie  r.  East  India  Company,  2  Burr.  1224. — Grant  v.  Vaughan^ 
3  Rurr.  1523>  8. 

«  '  Stone  V.  Rawlinson,  Willcs,  5ffl.— Tildie  o.  Erst  India  Company. 
i  Burr,  1216.— 1  Bla,  llcp.  295,  S.  C.^Caivick  v.  Yickery,  ,Dougl! 
fi53. 
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Whenu  bill  or  note  has  been  unduly  obtained,  the  i.whatbuUjSu:. 
negotiation  of  it  may  be  restrained  by  a  court  of 
equity':  which  has  a  peculiar  jurisdiction,  to  prevent 
a  party  from  being  sued  at  law  upon  a  security  which 
has  been  improperly  obtained,  and  to  order  it  to  be 
delivered  up  to  be  cancelled  \  But  at  law,  except  in 
the  instance  of  a  warrant  of  attorney,  there  is  no  juris- 
diction to  order  the  security  to  be  vacated,  and  the 
contracting  party  must,  at  the  risk  of  losing  the 
evidence  which  might  establish  his  defence,  wait  till 
the  party  who  holds  the  security  thinks  fit  to  try  the 
validity  of  the  instrument  in  an  action ;  and  should 
he  be  nonsuited,  he  will  still  be  at  liberty  to  proceed 
de  novo  upon  his  security ;  but  a  court  of  equity  will , 
often  decree  instruments  to  be  delivered  up  to  be 
cancelled^  although  the  objection  to  their  validity 
might  be  taken  advantage  of  at  law,  for  fear  that  the 
evidence  to  impeach  them  may  be  lost,  or  a  vexatious 
use  made  of  them  ^  But  as  the  party  applying  for 
relief  seeks  equity,  he  must  observe  it,  and  therefore 
the  court,  in  affording  relief,  will  compel  him  to  pay 


^imm 


'  Bromtcy  t7.  Holland,  7  Ves.  jun.  20. — Jervis  v.  White,  id.  413.— 
Newman  v.  Milner,  2  Ves.  jan.  4S3. — Hammcrsley  v.  Purling  3  Ves. 
jon.757« — Berkeley  u.  Brymer,  9  Ves.  jun.  355. 

^  Newland  v.  Miloer,  2  Ves.  jun.  488.  Plaintiff  prayed  a  discovery, 
injunction,  and  delivery  of  a  bill  of  exchange;  upon  the  answers  and 
evidence,  the  right  being  clear,  the  court  refused  an  opportunity  of 
trying  it  at  law,  and  decreed  an  immediate  delivery. — See  also  Jervis 
r.  While,  7  Ves.  jun.  413. 

Sir  Edward  Smith  v,  Haytwell,  Ambl.  66.  Bill  to  be  relieved 
against  a  promissory  note  given  upon  a  marriage  brukaigc  agreement ; 
on  motion  the  defendant  was  restrained  from  parting  with  or  hssigning 
the  note,  till  answer  or  further  order.— Sec  also  3  Bro.  C.  C.  477»— 
Prac.  Reg.  Ch-  233, 

V.  Blackwood,  3  Anstr.  851.  An  Injunction  was  granted  to 
prevent  the  negotiating  a  note  obtained  at  play,  upon  aftidavii  before 
service  of  the  subpG&na.-^See  also  Newman  v.  Franco,  2  Anstr.  519» 
Andrews  v.  Berry,  3  Anstr.  624.-^Newland  on  Contracts,  491*  2,3,  4. 

Burrows  v.  Jeroimo,  2  Eq.  Ca.  Abr.  525,  pi.  7*  Where  the  accept- 
ance of  a  bill  of  exchange  became  void,  by  the  law  of  a  foreign 
country,  and  was  vacated  by  a  competent  court  there,  a  perpetual 
injunction  was  granted  against  proceedings  here. 

Berkeley  v.  Brymer,  9  Ves.  jun.  355.    Affidavits  cannot  be  read  in 
support  of  an  injunction  to  restrain  the  negotiation  of  a  bill ;  and 
from  Iveson  v.  Harris, 7  Ves.  jun.  257*  it  appears  tbM  an  injunction  if 
not  binding  upon  a  person  not  party  in  the  cause. 
'  Id.  ibid,  and  see  other  cases  in  Newland  on  ContractS|  493|  4» 


tnuufer. 
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I.  fi^tf^Mb,  ftc  what  may  be  justly  due,  and  will  impose  on  him  s\xch 

'  €quita;ble  terms  as  the  justice  of  the  case  may  require  ^ 

II.  Who  may  'With  respcct  to  the  persons  who  may  transfer  a 

billy  or  note,  whoever  has  the  absolute  property  may 
assign  it  if  payable  to  order  ^  In  general  a  valid 
transfer  can  only  be  made  by  the  payee,  or  the  person 
who  is  iegally  interested  in  the  instrument  or  by  his 
agent,  and  consequently  an  indorsement  by  a  person 
of  the  same  name  is  inoperative,  (except  against  the 
•party  making  it,  and  the  subsequent  indorsers)  al- 
though the  person  entitled  to  transfer  the  instrument 
was  not  particularly  described  in  it  '•  And  we  have 
seen  that  an  indorsement  by  an  infant  payee  will  not 
pass  any  interest  in  the  bill  against  himself,  though 
the  acceptor  and  subsequent  indorsers  will  in  general 
f>e  liable  ^  The  same  rule  applies  to  the  right  of  trans- 
ferring a  bill  made  payable  to  bearer  or  to  wder,  and 


r-  M  »■  1 


»  Bynev.  Vivian,  5  Ves.  jun.  604. — Newland  on  Contracts,  49*,  5; 

Fitzroy  v.  Gyllim,  1 T.  R.  153.— -Hindlc  v.  O'Brien,  1  Taunt.  413.— 

Benfield  r.  Solomon,  9  Ves.  jun.  S4. 

^  Per  curiam,  in  Stone  v.  Rawlinsony  Barnes,  l65. — Willes,  560. 
S.  C. 

•  ^  Mead  v.  Young,  4T.R.  28.-~Gib80B  v.  Minet,  1  Hen.  Bla.  607. 
A  bill  payable  to  Henry  Davis,  or  order,  was  sent  by  the  post,  and 
got  into  the  hands  of  a  wrong  Henry  Davis,  who  indorsed  it  to  the 
plafntiflF ;  there  was  no  description  of  Heniy  Davis  on  the  bill,  in  ad- 
dition to  his  name,  nor  was  any  fraud  imputable  to  the  plaintiff. 
This  was  an  action  against  the  acceptor,  and  on  his  oBering  evi- 
dence to  shew  that  the  Henry  Davis  who  indorsed  the  bill  wa»  not  the 
person  in  whose  favour  it  was  drawn^  Lord  Kenyon  was  of  Opinion, 
that  the  evidence  was  inadmissible,  and  he  retained  that  opinion  after 
cause  shewn  against  an  application  for  a  new  trial,  but  Ashhurst,  Bul« 
.ler,  and  Grose,  Justices,  held,  that  unless  the  indorsement  was 
made  by  the  person  to  whom  the  bill  was  really  payable,  it  was  a 
Ibrgery,  and  could  confer  no  title,  and  that  therefore  it  was  competent 
for  the  defendant  to  shew,  that  the  person  who  indorsed  the  bill  was 
'Hot  the  person  in  wiiose  favour  it  was  made*  and  a  new  trial  was  ac- 
^cordingly  granted. 

♦  Ante,  26.— Taylor  v.  Croker,  4  Esp.  Ni.  Pri.  Ca.  1 87.  In  an  ac- 
tion against  the  acceptor  of  a  biU*  drawn  by  Eversfield  and  Jenes,  on 
-the  defendant,  and  payable  to  their  own  order,  and  indorsed  by  them 
ito  one  S.  and  by  liim  to  the  plaintiff;  it  appeared  that  both  the  draw^ 
•efsw^re  infants  at  the  time  of  drawing  the  bill,  but  Lord  EUenbo- 
rough  held,  that  though  that  might  have  been  a  good  defence,  had 
the  action  been  brought  against  Ibc  drawers  themselves,  it  was  no 
idefeace  in  the  present  action.  Verdict  for  the  plaintiff,  but  quaere  if 
•the  infant  afterwards  dissent  to  his  indorsement,  whether  such  de« 
fective  transfer  of  his  interest  in  the  bill  would  aot  defeat  the  plain** 


or  hills;  &C;  HS 

indorsed  in  blank,  if  the  person  to  whom  it  is  assigned  it.  nrho  m^ 
or  pledged,  knew  at  the  time  he  became  the  holder, 
that  the  person  making  the  transfer  had  no  right  to 
make  it'.  If,  however,  the  holder  had  nO  knowledge 
of  that  circumstance,  and  took  the  bill  bona  fide,  ei<« 
ther  absolutely  or  as  a  pledge,  such  transfer  will  be  as 
operative,  and  will  convey  the  same  rights,  as  if  it  had 
been  made  by  a  person  authorized  to  make  it;  for  it 
would  be  a  great  clog  on  the  negotiability  of  bills  and 
checks,  if  the  holder  were  bound  in  every  instance 
vhere  there  are  no  suspicious  circumstances,  to  in- 
quire into  the  right  of  the  person  making  the  transfer  *; 
Therefore  if  indorsed  bills  be  delivered  to  a  person  for 
a  particular  purpose,  and  he  negotiate  them  to  a  third 
person  who  does  not  know  the  tmst,  the  latter  will  be- 
come beneficially  entitled  to  the  bills,  however  fraudu- 
lent the  conduct  of  the  agent '  j  and  if  A.  deposit  bills 
■  ■■     ■  ■  ..---..>--    ^  •.  ■     , 

'Roberts  and  others  v.  Eden »  1  Bos.&  Pul.  398.  The  plaintiffs 
vere  assignees  of  the  indorsee  of  a  promissory  note,  made  by  the  de- 
fendant, payable  to  one  Hunt  or  order,  on  demand  for  money  borrowedt 
and  who  indorsed  it  over  to  the  bankrupt.  Hunt  and  the  defendant 
afiervrards  settled  accounts,  but  the  promissory  note  was  not  men- 
tioned, it  was  given  in  evidence  that  the  note  had  passed  several  . 
times  between  Hunt  and  the  bankrupt,  but  upon  one  occasion*  Hunt 
lold  him,  that  it  must  not  be  negotiated,  as  he  should  want  it  when 
be  settled  accounts  with  defendant.  The  jury  upon  the  trial*  found 
a  verdict  for  the  defendant,  and  upon  a  motion  for  a  new  trial,  the 
court  held,  that  the  verdict  was  right,  and  that  the  evidence  was  de» 
cisive  to  shew  that  the  note  was  not  negotiated  to  the  bankrupt*  but 
only  deposited  with  him  as  a  pledge,  and  that  it  must  remain  in 
bis  hands  subject  to  the  same  equity  as  if  it  were  in  the  hands  of  the 
origiaal  payee. 

^Grani  v.  Vaughan,  Burr.  151 6.  The  defendant  gave  a  cash  note 
upon  his  banker,  to  one  BickncU,  payable  to  Ship  Fortune,  or  bearer, 
fiicknell  lost  it,  and  the  plaintiff  afterwards  took  it  bonill  fide  in  the 
course  of  trade,  and  paid  a  valuable  consideration  for  it.  The 
haaker  (in  consequence  of  an  order  from  the  defendant)  refused  to  pay 
it,  upon  which  the  plaintiff  brought  this  action.  Lord  Mansfield  left 
it  to  the  jury  to  consider,  first,  whether  the  plaintiff  came  to  the  pos* 
session  of  tlie  bill  fairly  and  bona  fide  ;  and  secondly,  whether  such 
^nft  wa»  to  lact  and  practice  negotiable,  and  the  jury  found  for  the 
defeodaat;  but  upon  an  application  for  a  new  trial,  and  cause  shewn, 
tbe  coatt  were  of  opinion,  that  the  second  point  ought  not  to  have 
been  left  lo  tlie  >ury,  because  it  was  clear  that  such  drafts  were  ne^ 
{^tiabl%  Mid  if  tbe  jury  thought  the  plaintiff  took  the  note  fairlv  and 
bonafiie^  ot  whieh  there  appeared  to  be  no  doubt,  he  was  entitled  to 
fccovc^  A  new  triad  was  accordingly  granted^  in  which  the  plain* 
tiff  reeviweiL 

^  BolfM  mlfMet^  I  Bos.  &  Tut.  539.  Porb^5  And  Gregory,  traders 
^^  UiMbo^  -wtn  «|so  partners  in  the  house  of  CaldweU  and  Co.  ia 

t 
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II.  wu  maj       indorsed  in  blank  with  B.  his  banker,  to  be  received  when 

transfer. 

due,  and  the  latter  raise  money  upon  them  by  pledging 
them  with  C.  another  banker,  and  afterwards  become 
bankrupt,  A.  cannot  maintain  trover  against  C.  for 
the  bilk';  and  the  same  doctrine  extends  to  navy 

liveqpool;  Bolton  dealt  with  Caldwell  and  Co.  and  they  prevailed 
with  the  house  in  London  to  let  him  make  his  bills  payable  there  ; 
BpUon  kept  no  account  but  with  the  house  in  Liverpool,  and  they 
kept  the  account  with  the  house  in  London,  and  the  payments  on 
Bolton's  bills,  when  made,  were  carried  by  the  house  in  London  to 
their  account  with  the  house  in  Liverpool,  and  by  the  house  in  Liver* 
pool,  to  ^^ir  account  with  Bolton*  In  February  1793,  he  accepted 
bills  payable  at  the  house  in  London,  to  the  amount  ofi?19y702>  and 
to  enable  the  Liverpool  house  to  provide  for  their  payment,  he  in- 
dorsed to  them,  (amongst  other  bills)  a  bill  for  x4pOGO,  and  ano- 
ther for  £39^  ;  these  two  bills  they  remitted  generally  with  fnany 
other)  to  Forbes  and  Gregory,  to  whom  they  were  considerably  in- 
debted, but  before  the  latter  bill  arrived,  both  houses  became  bank- 
rupt. The  acceptances  were  payable  before  the  indorsed  bilU  ;  Bolton 
was  obliged  to  pay  all  his  own  acceptances,  and  the  assignees  of 
Forbes  and  Gregory  having  refused  to  deliver  up  these  bills,  he  brought 
trover  for  them.  A  special  verdict  was  found,  and  after  two  argu* 
ments,  the  court  were  unanimously  of  opinion^  that  the  assignees 
were  entitled  to  l^p  the  bills;  they  admitted,  that  as  Forbes  and  Gre- 
gory were  partners  in  the  Liverpool  house,  they  were  to  be  considered 
as  privy  to  the  fact  that  the  bills  had  been  indorsed  to  that  house,  to 
enable  it  to  provide  for  Bolton's  acceptances  ;  but  they  held,  that  the 
application  which  had  been  made  of  these  bills,  was  the  very  thing 
which  Bolton  intended,  and  that  therefore  the  privity  of  the  London 
house,  in  the  agreement  made  between  him  and  the  house  at  Liver* 
pool,  could  have  no  effect  on  the  transaction  which,  as  hetueen  the 
two  houses  had  undoubtedly  changed  the  frosty  in  the  bills,  that  for 
the  purposes  of  providing  for  Bolton's  acceptances*  the  house  at  U- 
verpool  was  entitled  to  deal  with  the  acceptances  as  it  thought  fit,  and 
tbey  had  therefore  a  right  to  remit  thera  to  Forbes  and  Gregory  ;  and 
as  they  were  indebted  to  Forbes  and  Gregory,  in  more  than  the 
amount,  the  assignees  of  Forbes  and  Gregory  were, entitled  to  keep 
them.  Judgment  for  the  defendants.  Ramsbottom  v.  Cater,  I  Stark* 
^28.  Sec  also  Payley  on  Prin.  and  Ag.  154,  5. 

*  Collins  V.  Martin,  1  Bos.  &  Pul.  648.-2  £sp.  520.  S.  C.  The 
plaintiffs  sent  bills  indorsed  in  blank  to  Messrs.  Nightingales,  to  re- 
ceive the  money  upon  them  ;  they  borrowed  money  of  the  defendants, 
and  pledged  these  hills  as  a  security ;  tbey  afterwards  became  bank- 
rupt, and  the  plaintiff  brought  trover  for  the  bills,  there  being  no  evi* 
dence  that  the  defendants  knew  under  what  circumstances  the  bills 
had  been  left  with  Messrs*  N.  or  how  the  plaintiffs  account  (he  being 
in  cash)  stood  with  them*  Eyre,  C.  J.  thought  the  action  would  not 
lie,  and  nonsuited  the  plaintiC  On  a  rule  nisi  to  set  aside  the  non* 
suit,  it  was  urg^(i|,  that  though  the  Messrs.  N*  might  have  negotiated 
the  bills,  they  cOuld  not  pledgje  thera ;  but  after  consideration  the 
court  was  unanimous,  that  they  had  the  power  of  binding  the  plaitw 
tiff  as  well  by  pledging  as  negotiating  the  bills,  of  which  they  wene  en* 
abled  to  bold  themselves  out  to  the  world  as  thembsolutc  owaen(« 

See  also  Bolton  v.  Puller,  1  Bos.  &  Pul.  546,  in  which  Eyre,  C.  J. 
said,  **it  is  clear,  that  if  indorsed  bills  are  deposited  with  a  banker, 
and  they  are  by  him  negotiated  to  a  thix^  person^  though  the  pur* 
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bills'  and  exchequer  bills*;  and  though  in  general  a  ii.  rno may 
factor  cannot  pledge  the  goods  of  his  principal ',  it  is 
otherwise  in  the  case  of  a  bill. 

The  fraudulent  misapplication  by  bankers,  brokers, 
and  other  agents,  in  pledging  and  misapplying  the  bills 
and  other  negotiable  securities  of  their  employers, 
not  being  cognizable  by  the  criminal  law*,  the  sta- 
tute 52  Geo.  3.  c,  63.  was  passed  to  prevent  such  em- 
bezzlement, by  which  it  is  enacted,  "  That  if  any  per* 
son,  with  whom  as  banker,  merchant,  broker,  at- 
torney, or  agent,  of  any  description  whatsoever,  with 
whom  ^ny  ordnance,  debenture,  exchequer,  navy, 
victualling,  or  transport  bill,  or  other  billy  warrant, 
^x  order  for  the  payment , of  money 9  state  lottery 
ticket,  or  certificate,  seaman's  ticket,  bank  receipt  for 
payment  of  any  loan,  India  bond,  or  other  bond,  or 
any  deed,  notej  or  other  security  for  money,  or  for 
any  share  or  interest  in  any  national  stock  or  fund,  of 
this  or  any  other  country,  or  in  the  stock  or  fund  of 
any  corporation,  company,  or  society,  Established  by 
act  of  parliament  or  royal  charter,  or  any  power  of  at- 

"  I  II.- ■  .      ,         ....^  ^  ,..i.     ■  I  I    I  .1     ■      wA 

pew  for  which  they  were  deposited  should  be  ever  so  cruelly  disapr 
pointed,  the  original  owner  can  have  no  claim  to  recover  them  in 
trover,  against  such  third  person.** 

Ex  parte  Pease  and  another,  in  the  matter  of  Boldcro  and  Co. 
1  Rose,  238.  in  which  the  Lord  Chancellor  states  the  law  to  the  same 
effect.    See  also  Payley  on  Prin.  and  Ag.  154, 5. 

'Goldsmyd  and  another  v.  Gaden  and  another,  in  Chan.  Idth  June^ 
179^,  cited  in  Collins  t;.  Martin,  1  Bos.  &  Pul.  649.  Tht^  plaintiffs, 
who  were  brokers,  advanced  money  on  three  navy  bills,  and  a  deposit 
of  scrip,  and  though  it  afterwards  appeared,  that  both  navy  bills  and 
^rip  were  left  by  the  defendant  in  the  hands  of  the  "party  depositing 
for  a  particular  purpose,  and  were  not  his  property,  but  the  pro^ 
pcrtyof  the  defendants;  yet,  on  a  bill  filed  in  equity,  it  was  referred 
to  the  Master,  to  take  an  account  of  what  was  due  to  the  plaintiffs, 
iivd  an  issue  at  law  was  refused  by*the  Chancellor,  who  thou;zht  the 
question  too  clear  to  be  disputed.  See  also  as  to  navy  bills,  Jones  9. 
Hyde,  l  Marsh.  157. 

*  Clayton's  Case,  1  Meriv.  SJQ,  to  585.  from  which  it  also  appear^, 
iW  if  one  of  several  partners,  bankers,  improperly  dispose  of  such 
bilU,  the  firm  will  be  liable  for  the  amount. 

^Newiome  v.  Thornton,  6  East.  21.  but  see  Roberts  o.  Eden, 
1  Bos.  k  Pul.  398.  This  is  now  clearly  settled  in  Martin  v.  Coles, 
1 M.  &  S.  140*  and  Solly  v,  Rathbone,  ZMMS.  298.  See  the  dis- 
tisctioat  in  Payley  on  Prin.  and  Ag.  154,  5. 

*VValsh'$  Case,  4  Taunt.  258.  284.  2  Leach,  1054.  S.  Q.  See  also. 
Ci»>tott'i  Case,  1  Meriv,  579- 
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uansS^"*^       tomey,  for  the  sale  or  transfer  of  any  such  stock  or 

fund,  or  any  share  or  interest  thereiuy  or  any  plate, 
jewels,  or  other  personal  effects  shall  have  been  depo- 
sitedy  or  shall  be  or  remain  for  safe  custody,  or  upon 
or  for  any  special  purpose,  without  any  authority, 
either  general,  special,  conditional,  or  discretionary, 
to  sell,  pledget  or  transfer  such  debenture,  &c.  shall 
sell,  negotiate,  transfer,  assign,  pledge,  embezzle,  se- 
crete, or  in  any  manner  apply  to  his  own  use  or  be- 
nefit, any  such  debenture,  8cc.  in  violation  of  good 
faith,  and  contrary  to  the  special  purpose  for  which 
the  things  hereinbefore  mentioned,  or  any  or  either 
of  them  shall  have  been  deposited,  or  shall  have  been 
or  remained  with,  or  in  the  hands  of  such  person,  with 
intent  to  de&aud  the  owner  of  any  such  instrument 
or  security,  or  the  person  depositing  the  same,  or 
the  owner  of  the  stock  oi;  fund,  share  or  interest  to 
which  such  security  or  power  of  attorney  shall  relate, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  pu- 
nished with  transportation  for  any  term  not  exceeding 
fourteen  years,  or  undergo  any  other  punishment,  as 
the  court  in  misdemeanors  in  general  have  discretion 
to  inflict  ■.*• 

Where  a  bill  or  note  has  been  made  payable  to,  or 
indorsed  to  a  Jeme  sole  who  afterwards  marries,  or 
where  it  is  made  during  the  coverture,  the  right  of 
transfer  vests  in  her  husband,  he  being  by  the  marriage 
entitled  to  all  her  personal  property  \    If  a  bill  or  note 

*  See  this  sUtate,  post,  Appendix*  5  Chitty  on  Crim.  Law,  922»  3. 
and  985, 6. 

*  Ante,  25,  6.  Conner  v.  Martin,  1  Stra.  5l6.— Sol.  Ca.  96.  S.  C. 
Baurlinson  v.  Stone,  3  Wils.  5.  —  Miles  v.  Williams,  10  Mod.  245. — 
Hatchctt  V.  Baddely,  2  Bla.  Rep.  1081.  —  Caudetl  v.  Shaw,  4  T.  R. 
361.— Lavie V.Phillips,  3  Burr.  1776. 

Conner  o.  Martin,  1  Stra.  5l6.  cited  3  Wils.  5.  A  bill  was  made 
payable  to  Susan  Conner  or  order,  while  she  was  sole.  She  married, 
and  during  her  coverture  indorsed  it  to  the  plaintiff,  and  upon  de- 
murrer and  argument,  the  court  of  Common  Pldaa  held,  that  the 
feme  covert  could  not  assign  the  note  because  by  the  marriage,  it  be- 
came the  sole  and  right  property  of  her  husband. 

Miles  r.  Williams,  10  Mod.  245.  Per  Parker,  C.  J.  If  a  note 
be  payable  to  a  feme  sole  or  order,  and  she  marries,  her  husband  is 
the  proper  person  to  indorse  itt 
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be  made  payable  to  a  feme  covert,  it  is  in  legal  opera-  n.  fvha  may 
tion  payable  to  the  husband,  and  an  effectual  indorse-  ^* 
ment  must  in  general  be  in  his  name*.  But  we  have 
seen,  that  if  the  husband  permit  his  wife  to  act  as  his 
agent,  or  to  carry  on  trade  as  a  feme  ^ole,  his  autho- 
rity to  indorse  may  be  presumed ;  and  if  a  promissory 
note  is  made  payable  to  a  married  woman,  and  she  in- 
dorse it  for  value  in  her  own  name,  and  the  maker 
aflterwards  promises  to  pay  it,  in  an  action  against  him 
by  the  indorsee  it  will  be  presumed  that  the  nominal 
payee  had  authority  from  her  husband  to  indorse  the 
note  in  that  form,  and  the  indorsement  will  be  consi- 
dered as  vesting  a  legal  title  to  the  note  in  the  plain-> 
tiff*. 

If  a  man  become  a  bankrupt,  all  his  property  m 
which  he  is  beneficially  interested,  is  vested  by  the  as- 
signment of  the  commissioners  in  the  assignees,  by  re- 
lation to  the  act  of  bankruptcy,  so  as  to  defeat  all  inter- 
mediate acts  done  by  him  to  dispose  of  his  property, 
and  consequently  the  right  of  transfer  of  a  bill  or  note, 
is  in  general  vested  in  them  from  the  time  of  the  act 
of  bankruptcy  * ;  and  the  defect  of  title  in  the  indor- 
see may  be  taken  advantage  of  under  the  plea  of  non- 
assumpsit^;  and  after  a  secret  act  of  bankruptcy  com- 
mitted by  one  of  two  co-partners,  he  cannot  by  an  in- 
doi-sement  in  the  name  of  the  firm,  transfer  negotiable 
securities  which  existed  before  the  act  of  bankruptcy, 
unless  nnder  the  circumstances  presently  mentioned  ^ ; 
and  it  has  been  doubted,  whether  the  solvent  partner 
can  in  such  case,  without  the  concurrence  of  the  assig- 
nees of  the  bankrupt,  indorse  the  bill  ^ ;  and  at  least  a 


■*— r 


'  Barlow  v.  Bishop,  1  East.  432.  —  S  Esp.  Rep.  266.  S.  C. — ^Ante^ 
25, 6.  n.  4. 

^Coatcs  V.  Davis,  1  Campb.  485. — Ante,  26,  n.  1. 

^  Pinkerton  v.  Marshall,  2  Hen.  Bla.  335.  —  Thomason  v,  Frere, 
10  East.  418. — ^Ramsbottom  v.  Lewis,  1  Campb.  279* — Ante,  46.  and 
Dotes. 

^  Pinkerton  r.  Adams,  2  Blsp.  Rep.  61 1.  admitted  in  Arden  v.  Watr 
Uns,  ^  £ast«  322. 

*  Ante,  46. — ^Thomason  v,  Frerc,  10  East.  418. 

*  Abel  V.  Sutton,  3  Esp,  107, 8. — Rarosbottom  v.  Levris,  1  Campb. 
299.-*Rarosbottom  p.  Cateri  1  Stark.  288.    From  AbeU.  SuUob,  it 


ti-amftir. 
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IT.  wn6  may       declaration  upon  such  an  indorsement  should  not  state 

that  the  bankrupt  joined  in  the  indorsement '.  But  it 
lias  been  adjudged,  that  if  a  trader  deliver  a  bill  for  a 
valuable  consideration  to  another,  previously  to  an 
act  of  bankruptcy,  and  forget  to  indorse,  lie  may  in- 
dorse it  after  his  bankruptcy  *;  and  if  he  and  his  assig- 
nees refuse,  they  may  be  compelled  to  do  so  by  peti- 
tion to  the  Chancellor,  who  will,  in  such  case,  order 
the  costs  of  the  petition  to  be  paid  out  of  the  estate  of 
the  bankrupt '.     And  as  in  general  property,  in  which 

should  seem,  that  after  the  act  of  baukraptcy  of  one  of  several  part- 
ners, and  the  commission  issued  against  him,  the  property  in  a  hill 
can  otily  be  transferred  by  the  respective  indorsements  of  th«  assi*;- 
nees,  and  the  solvent  partner.  Lord  Kenyon  there  says.  If  a  fair  bill 
existed  at  the  time  of  the  partnership,  but  is  not  put  into  circulation 
till  after  the  dissolution,  all  the  partners  roust  join  to  make  it  ncgoti* 
able ;  the  moment  the  partnership  ceases,  the  partners  are  tenants, 
in  common  of  the  partnership  property  undisposec!  of  from  that  period ; 
and  if  they  send  any  securities  which  belonged  to  the  partnership, 
into  the  world  after  such  dissolution,  all  must  join  in  doing  so.  See 
observations,  1  Campb.  2S1.  n.  (h). 

In  Ramsbottom  v.  Lewis,  1  Campb.  ^9*  the  declaration  stated, 
that  both  partners  drew  and  indorsed  the  bill,  although  one  of  the 
partners  was  then  a  bankrupt,  and  Lord  Ellenborough  held,  that  under 
such  declaration,  the  indorsee  could  not  recover,  i-lis  lordship  said 
the  declaration  states  that  both  parties  drew  and  indorsed  the  bill,  but 
upon  this  last  supposition  at  the  time  of  the  indorsement,  one  partner 
had  no  longer  any  interest  in  it,  and  was  incapable  of  exercising  any 
act  of  ownership  over  it ;  the  partnership  had  in  fact  then  ceased  to 
exist,  and  the  solvent  partner  was  to  be  considered  as  tenant  in  com-* 
jnon  of  the  bill  along  with  the  assignees  of  the  other.  However,  in 
g'eneralya  transfer  of  partnership  property  made  by  the  solvent  mem- 
ber of  a  firm,  after  an  act  of  bankruptcy  committed  by  his  partner,  can* 
not  be  invalidated,  12  Mod.  246. — Fox  v.  Hanbury,  Cowp.  448. — 
Smith  V.  Oriel,  1  East.  36^.— Smith  tf.  Stokes,  1  East.  364. — 1  Mont, 
im  Part*  1 54. 

'  Ramsbottom  V.  Lewis,  1  Campb.  279.  981.  note  supra. 
^  Smith  V.  Pickering,  Peake's  Ca.  50. — Anon.  1  Campb.  492. — Rol* 
leston  V.  Herbert,  3  T.  R.  411.  and  see  also  1  Rose,  14.  n<)te  (a). 

Smith  V.  Pickering,  Peake  Ca.  50.  Richardson  and  Hill  drew  a 
bill  upon  the  defendant,  payable  to  their  own  order,  which  thedefemd- 
ant  accepted ;  the  drawers  delivered  this  bill  to  the  plaintiffs  for  a 
valuable  consideration,  but  forgot  to  indorse  it ;  they  afterwards  be* 
came  bankrupts^  and  then  indorsed  it.  The  plaintiflls,  as  indorsees^ 
now  sued  the  defeiidant  as  acceptor ;  Lord  Kenyon  was  clearly  of  opi- 
nion that  the  indorsement  was  good,  and  the  plaintiffs  had  a  vonlict. 
Anon.  1  Campb.  492,  in  notes.  The  bill  was  delivered  to  the  in* 
dorsec,  with  the  intent  of  transferring  the  property  in  it  to  him  more 
than  two  months  before  the  commission,  but  the  indorsement  was  not 
in  effect  written  upon  it  till  within  two  montlis.  Lord  Ellenborough 
held,  that  the  writing  of  the  indorsement  had  reference  to  the  delivery 
of  the  bill,  and  that  the  case  was  clearly  within  the  statute. 

^  Ex  parte  Greening,  13  Vcs,  jun.  206.— Cullen,  IpO.  but  see  tj; 
parte  Hall,  )  Rose,  13,  U. 
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a  bankrupt  has  no  beneficial  interest,  does  not  pass  to  ii«  ^n^o  may 

his  assignees  under  the  assignment,  therefore  where  a 

bill  has  beenaccepted  by  another  for  his  accommodation, 

he  may,  after  an  act  of  bankruptcy,  indorse  it,  so  as 

to  convey  a  right  of  action  thereon  to  a  third  person, 

against  the  accommodation  acceptor*.     But  if  there 

were  an  exchange  of  acceptances  or  securities  between 

the  bankrupt  and  the  accommodation  acceptor,  then 

the  bill  would  be  considered  as  accepted  for  value,  and 

the  indorsement  after  the  act  of  bankruptcy  would  be 

invalid  *•     And  where  a  trader  having  securities  in  his 

banker's  hands  to  a  certain  amount,  after  a  secret  act 

of  bankruptcy,  drew  on  them  a  bill  for  a  larger  amount 

for  his  accommodation,   payable  to  his   own  order, 

which,  after  acceptance,  he  indorsed  to  the  plaintiff, 

(who  knew  of  his  partial  insolvency,  but  not  of  the 

act  of  bankruptcy)    and  a  commission  of  bankrupt 

having  been  afterwards  taken  out,  it  was  held  that  the 

plaintifF,  who  was  to  make  title  through  the  bank- 

mpt's   indorsement,   after    his   bankruptcy,    though 

he  were   entitled    to    sue    the  acceptors    upon  the 

bill,  yet  could  only  recover  on  it  the  amount  of  the 

sum  accepted  for  the  accommodation  of  the  banker 

nipt,  over  and  above  the  amount  of  the  bankrupt's 

effects  in  the  hands  of   the  acceptors  at   the  time 

'Arden  v.  Watkins,  3  East.  317 • — Wallace  v,  Hardacre,  1  Campb. 
46  aod  47.  and  Ramsbottom  v.  Cater,  1  Stark.  28S.  t 

Arden  v.  Watkins,  3  £ast.317.  On  the  5tb  October,  1801,  Lewis 
Jones  committed  an  act  of  bankruptcy,  on  which  a  commission  issued 
on31it  December,  1801.  On  the  4th  December,  1801,  he  drew  a 
bill  on  Watkins  for  £100,  payable  to  his  own  order,  and  indorsed  it 
to  the  plaintiff,  who  paid  him  full  value;  Watkins  owed  Jones  nothing, 
but  accepted  the  bill  to  enable  him  to  raise  money  upon  it,  and  Jones 
<i€posited  a  lease  with  him,  as  an  indemnity;  the  assignees  insisted 
upon  a  restoration  of  the  lease,  and  Watkins  refused  to  pay  the  bill ; 
action  on  the  bill  and  reference,  Th'*.  arbitrator  awarded  against 
Watkins,  but  stated  the  facts  specially  to  enable  him  to  take  the  opi- 
nion of  the  court.  After  a  rule  nisi,  to  set  aside  the  award,  cause 
■^hcwo,  and  time  taken  to  consider,  the  court  was  clear  that  the  de- 
fendant was  liable ;  that  as  Jones  had  no  effects  in  Watkins*s  hands,  no 
riebt  to  indorse  devolved  upon  the  assignees,  and  therefore  his  in« 
(^rsement  was  effect aal,  and  transferred  the  property  to  the  plaintiff. 
Rule  discharged. 

^  1  Campb.  179-  in  notes.— Buckler  t.  Buttivant,  3  East.  7^* 
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II.  wteiiiay       of  the  bankruptcy;  for  which  latter  amount  alone  diey 
traos  er.  were  liable  to  account ' . 

This  rule  of  law  invalidating  transfers  by  a  bank- 
rupt after  a  secret  act  of  bankruptcy,  having  been 
found  extremely  inconvenient  to  commerce,  it  was  en- 
acted by  the  19  Geo.  2.  c-  32,  ^*  That  no  peison  who 
ii  or  shall  be  really  and  boni  fide  a  creditor  of  any 
bankiiipt,  for  or  in  respect  of  goods  really  and  bond 
fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any 
bill  or  bills  of  exchange^  really  and  bonA  fide  drawn, 
negotiated,  or  accepted,  by  such  bankrupt,  in  the 
usual  or  ordinary  course  of  trade  and  dealing,  shall 
be  liable  to  refund  or  repay  to  the  assignee  or  as- 
signees of  such  bankrupts  estate,  any  money  which, 
before  the  suing  forth  of  such  commission,  was  really 
and  bonA  fide,  and  in  the  usual  and  ordinary  course  of 
trade  and  dealing,  received  by  such  person  of  any  such 
bankrupt,  before  such  time  as  the  person  receiving  the 
same  shall  know,  understand,  or  have  notice,  that  he  is 
become  a  bankrupt,  or  that  he  is  in  insolvent  circum? 
stances," 

'  Willis  V.  Freeman  and  another,  12  East.  656.  In  ai)  action  by  the 
indorsee,  of  the  drawer  of  a  bill  against  the  acceptor,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  upon  a 
case,  stating  that  Anderson,  the  drawer,  being  indebted  to  ihe  plaintiff 
in  more  than  ^2000,  and  being  insolvent,  proposed  to  pay  the  plaintiff 
a  composition  of  13^.  6d.  in  ihc  pound,  together  with  the  costs  of  an 
action  which  had  been  brought  by  the  plaintiff  against  him,  by  a  bill 
lipon  the  defendants.  This  proposal  being  acceded  to,  Anderson  ap- 
plied to  the  defendants  to  accept  a  bill  for  £lAO0  for  his  accommoda- 
tion. The  defendants  accepted  the  bill,  drawn  on  the  5th  of  July, 
and  payable  on  the  10th  Noven)ber,  I8O9,  having  in  their  bands  cf« 
fects  of  Anderson,  to  the  amount  of  ^888.  l6«.  %d,  Anderson  had 
committed  a  secret  act  of  bankruptcy  on  the  7th  of  March,  I8O9, 
UDon  which  a  commission  issued  on  the  25th  of  July.  The  court  of 
King's  Bench  held,  that  to  the  extent  of  £888.  l6f.  8</.  the  defendants 
h^d  a  right  to  resist  payment,  on  the  ground  of  their  being  answerable 
for  that  amount  to  the  assignees,  to  whom  these  funds  devolved  upon 
the  act  of  bankruptcy;  and  that  therefore  the  indorsement  by  Aiider- 
son  to  that  extent,  was  inoperative;  but  as  to  the  surplus (£51 1.  3;.  Sc/.) 
for  which  the  acceptance  was  accommodation,  the  case  of  Ardenv. 
Watkins  was  in  point,  to  shew  that  the  indorsement  was  valid.  And 
they  held  that  the  law  in  this  respect  had  not  been  altered  by  the 
4'^  Ceo.  S.  c.  1^1.  s.  8.  And  they  therefore  ordered  the  verdict  tq 
t>e  entered  for  this  reduced  sum  of  £571.  3«.  4(/. 
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It  does  not  appear  to  be  settled,  whether  promis*  n.fr»o«^ 

•  1  •         1  .  .         rr.1  1      transfer, 

sory  notes  are  within  this  statute'.  The  act  only 
protects  payments  of  two  descriptions  of  debts,  viz, 
for  goods  sold,  and  bills  of  exchange  ;  and  it  also 
requires  that  this  payment  shall  be  made  in  the  usual 

md  ordinary  course  of  trade.  *    With  respect  to  the 

* 

'  See  Harwood  v.  Lomfts*  1 1  East.  127* 

*  Piiikertpii  v.  Marshall,  2  Hen.  Bla.  234. — Southey  v.  Butleri  3 
Bos.  k  PuL  237. — Vernon  v.  Hall,  2  T.  R.  648.--ilarwood  v.  Loinas, 
II  East.  127.— Bagley  v.Scbolfield,  1  M.  &  8.  338. 

PinkertoQ  v.  Marshal,  2  Hen.  Bla.  334.  A.  having  recovered  a 
verdict  for  a  certain  sum  of  money  against  B,  B.  commits  an  act  of 
bankruptcy  ;  afterwards  A.  having  had  no  notice  of  the  bankruptcy, 
gives  time  to  B,  and  instead  of  entering  up  judgment  and  suing  o\\% 
eiecatton,  takes  a  bill  drawn  by  B.  on  C,  at  a  distant  period,  for  the 
aroottut  of  the  sum  recovered.  This  is  not  a  payment  protected  by 
the  Stat.  19  Geo.  2,  p.  32.  A.  therefore  is  liable  to  refund  the  monc^ 
received  on  the  bill  to  the  assignees  of  B. 

Southey  v.  Butler*  3  Bos.  &  Pul.  237.     A  trader,  subsequent  to  an  -i  ^v, 

act  of  bankruptcy,  being  arrested  and  detained  in  prison  at  the^uit  of  -^    ^ 

MTcral  creditors,  sent  for  all  his  creditors  but  one,  and  paid  their  debts 
in  fail ;  bqt  no  other  circumstance  occurred  from  which  it  could  be 
pres(|roed  that  they  knew  of  his  bankruptcy  or  insolvency.  Held  that 
sach  payments  were  not  protected  by  the  stat.  19  Geo.  2.  c.  32. 

Vernon  and  another  "v.  Hall,  2  T.  R.  648.  If  (be'paype  of  a  bil)  qf 
exchange,  received  ffoin  a  third  person  as  the  price  of  an  estate,  give 
time  to  the  drawee,  pi)  condition  that  he  sh^ll  allow  interest,  and 
afterwards  the  drawee  discharge  ttic  bill,  having  in  the  meantime 
committed  an  act  of  {bankruptcy,  this  is  not  such  a  payment  in  th^ 
ordioary  course  of  trade  as  is  protected  by  the  IQ  Geo.  2.  c.  32.  an4 
the  assignees  may  recover  the  money  from  the  payi^e. 

Harwood  and  an9lhera;.  Loroas,  11  East.  127*  Qdell  being  indebted 
to  tbc  defendant  in  4^ 400, gave  him,  in  August  1804,  ^i'  P^^^  ^9^  (h^^ 
sum,  payable  at  twelve  months,  with  interest  ha}f-year]y.  Paft  ooly  qf 
the  money  being  paid,  the  defendant,  in  180^,  arrested  Odell  for  the 
residue;  and  in  Hilary  term  1807,  obtained  judgment,  which  was 
affirmed  on  error  the  5th  of  February,  1808  ;  apd  the  next  day  (the 
6ih  of  February)  Odell  paid  the  aipount  of  the  damages,  interest, 
and  costu  Odell  had  committed  i^i  act  of  bankruptcy  on  the  27th 
of  January,  1808,  on  which  a  commission  issued,  dated  the  Ipth  of 
February,  1808.  In  an  action  by  his  assignees  to  recover  this  money, 
tbe  only  question  was,  whether  the  payment  by  the  bankrupt  were 
protected  by  tbc  19  Geo.  2.  c.  32.  The  court  inclined  to  think  that 
it  was  incumbent  on  the  party  receiving  the  money,  to  shew  that  the 
payment  was  protected  by  the  statute  :  but  it  being  admitted  that  tliu 
note  had  been  givea  for  the  balance  of  an  account  stated,  consisting* 
(inter  alia)  of  money  lent  to  the  bankrupt,  the  court,  without  ex« 
pressing  any  opinion  as  to  whether  the  statute  could 'l^e  construed  to 
extend  to  noted,  held  that  this  note  could  not  be  said  to  have  beec) 
given  in  tbe  ordinary  course  of  tradjB  ana  dealing.  Postea  to  the 
plaintiffs. 

Bayly  and  others*  assignees  of  Lpokraft,  bankrupts  against  Schofield 
and  another,  1  M.  Ic  S.  338.  It  was  helil  that  a  creditor  of  the  bank* 
ropt,  who  had  sued  out  a  writ  against  him,  and,  without  proceeding 
vpoa  it,  afterwards  received  from  him  a  bill  of  exchange  in  part  pay^ 
Qentof  bis  debt;  after  bcin^  apprised  that  there  bad  been  a  meeting  . 
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ILIlfV^  °**^        *^^™  "  paytnedt"  it  has  been  decided,  that  if  a  trader, 

after  he  has  committed  a  secret  act  of  bankruptcy, 
indorse  a  bill  of  exchange  to  a  creditor,  who  received 
the  money  due  upon  a  bill,  before  a  commission  issues 
against  the  trader,  such  payment  is  protected  by  this 
statute '.  And  if  a  bill  of  exchange  were  indorsed  by 
a  trader  after  a  secret  act  of  bankruptcy,  in  payment 
of  a  debt  for  goods  soldy  it  should  seem  that  such 
transfer  would  be  valid  with  reference  to  the  con* 
struction  on  the  stat.  1  Jac.  1.  c.  15.  s.  14,  although 
the  bill  be  not  paid  until  after  the  issuing  of  the  com* 
mission,  because  the  indorsement  of  a  bill  of  exchange 
is  deemed  a  payment  in  satisfaction,  provided  the  bill 
be  paid  when  due* ;  and  therefore  it  should  seem,  that 

of  his  creditors,  and  that  the  bankrupt's  affairs  at  that  time  were  only 
capable  of  paying  the  demands  of  his  creditors  b;  instalments,  al- 
though he  was  assured  by  the  bankrupt's  agent  that  they  would  conie>. 
round,  was  liable  to  refund  the  proceeds  of  such  bill  to  the  assignees 
of  the  bankrupt,  as  a  payment  not  in  the  usual  course  of  trade  and 
before  notice  of  his  insolvency ;  and  per  Lord  Ellenboroughy  **  the 
next  question  and  most  important  one  is,  whether  the  payment  by 
Luckraft  was  a  payment  bon&  fide,  and  in  the  usual  and  ordinary 
course  of  trade,  within  the  19  Geo.  2.  before  sucli  time  as  the  de- 
fendants had  notice  that  he  was  become  bankrupt,  or  was  in  insolvent 
circumstances.  It  may  be  admitted  that  they  did  not  know  that  he 
was  a  bankrupt ;  but  how  does  the  case  stand  with  respect  to  their 
knowledge  of  his  being  in  insolvent  circumstances.  By  insolvent 
circumstances,  is  meant  that  a  person  is  not  in  a  condition  to  pay  his 
debts  in  the  ordinary  course,  as  persons  carrying  on  trade  ttsmally  do. 
Looking  at  the  letter  of  the  11th  of  October,  which  inclosed  ihe  bill, 
it  emphatically  shews  him  to  have  been  in  insolvent  circumstances  ; 
it  speaks  of  his  being  unable  to  muster  a  sufficient  sum,  and  of  bis 
having  been  obliged  to  pay  eveiy  one  a  little  as  it  came  to  hand,  ceo 
that  peymcnt  then  be  said  to  be  in  the  ordinary  course  when  a  man 
confesses  he  is  obliged  to  pay  by  minute  portions  to  each  of  his  cre- 
ditors ;  it  is  more  like  a  distribution  under  a  deed  of  composition  than 
a  payment  by  a  trader  appearing  openly  at  his  counter.  I  should  say, 
this  was  not  the  mode  in  which  a  solvent  man  proceeds." 

See  the  cases  upon  this  part  of  the  provision  in  the  act,  1  Mont. 
313,  &c. 

■  Hawkins  nt,  Penfold,  2  Ves.  sen.  550.  Per  Lord  Chancellor, 
There  is  no  difference  between  an  actual  payment  of  monev  in  satis- 
faction of  a  debt  and  indorsing  bills  of  exchange,  provided  the  money 
was  received  oh  them  before  the  commission  of  bankruptcy  issued,  for 
I  should  take  that  only  as  a  medium  of  payment  and  no  more  ;  and 
otherwise  it  would  be  very  hard. — See  also  1  Mont.  311.  n.  h. 
,  *  VVilkins  v.  Casey,  7  T.  R.  71 1.  A  factor  was  indebted  to  his  prin- 
dpal  in  ;£  228.  18«.  the  principal  committed  an  act  of  bankruptcy, 
and  drew  on  his  factor  for  j£2S2.  18«.  the  factor  did  not  know  of  the 
act  of  bankruptcy,  and  accepted  the  bills ;  before  they  came  due  a  com- 
mission issued,  notwithstanding  which  the  factor  paid  them  ;  then  the 
^signees  sued  the  factor  for  £222. 18^t  and  on  a  case  rcafffed,  insisted 
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although  in  general  a  partner  who  has  committed  a  n.wh^wAy 
secret  act  of  bankruptcy,  cannot  indorse  a  bill  so  as  try 
affect  the  firm  %  yet  if  he  were  bon&  fide,  and  in  the 
ordinary  course  of  trade  to  indorse  the  bill  in  payment 
of  a  debt  for  goods  sold,  such  indorsement  would  be 
valid  under  this  statute. 

It  has  been  recently  decided,  that  the  term  insolvent 
drcumsiancesj  means  that  a  person  is  not  in  condition 
to  pay  his  debts,  in  the  ordinary  course,  as  persons 
carrying  on  trade  usually  do,  for  the  object  of  the 
statute  was  to  protect  those  persons  only  who  receive 
money  under  circumstances  not  calculated  tq  raise 
suspicion ;  but  if  any  such  circumstances  occur,  then 
they  receive  the  money  or  bills  at  their  peril,  and  are 
liable  to  refund ;  as  where  a  bankrupt,  before  his  trans* 
fer  of  bills,  proposed  to  pay  his  creditors  by  instal* 
ments*.  But  the  insolvency  mentioned  in  this  and 
the  Stat.  46  Geo.  3.  c.  135.  means  a  general  inability 
iathe  bankrupt  to  answer  his  engagements,  and  which 
is  not  to  be  inferred  merely  from  his  renewing  bills  of 
exchange  in  a  particular  instance '. 

that  though  the  Stat.  (1  Jac.  \,  c.  15.)^ould  protect  a  payment  before 
notice  of  bankruptcy,  it  would  not  a  mere  acceptance.  Sed  per 
Lord  Kenyon,  C.  J.  the  statute  ought  to  receive  a  liberal  construction  ; 
giving  goods  in  exchange  would  have  bet;n  a  payment,  though  not  in 
money,  and  so  is  giving  an  acceptance,  if  the  bill  be  paid  when  due. 
The  other  jvdges  concurred,  and  the  defendant  received  judgment. 

It  appears  ft'om  the  case  of  Bayly  v.  Schofield,  1  M.  &  S.  339. — 
and  antc,l54y  4,  n.  2.  that  as  the  bill  was  given  in  payment  for  goods 
sold,  the  party  might  have  retained  the-amoont,  although  the  transfer 
of  the  bill  was  made  to  him  after  the  act  of  bankruptcy,  if  such 
transfer  bad  been  made  in  the  ordinary  course  of  trade  and  dealing. 

*  Ante,  46,  7- — In  Thomasdn  v.  Frcere,  10  East.  418'. — and  in 
Willis  V.  Freeman*  12  East.  656.  the  bills  were  not  indorsed  (ov  goods 
iold^  and  in  the  last  case  Lord  Ellenborough  expressly  alluded  to  the 
exceptions  infrodoced  by  the  statatcs. 

*  Per  Lord  Ellenborough,  Le  Blanc,  J.  and  Bailey,  J.  in  Bayly  r. 
Schoficld,  1  M.  &  S.  3^0,  353,  354,     Sec  this  case  ante,  154<,  4,  n.  2. 

*  Anon.  I  Canipb.  492.  in  notes,  sittings  in  Trin.  Vac.  1808. 
Plaintiff  declared  as  indorsee  of  a  bill  of  exchange  drawn  by  J.  S. 
payable  to  his  own  order;  the  defence  was,  that  J.  S.  had  committed 
an  act  of  bankruptcy  before  the  indorsement ;  in  answer  to  this  the 
plaintiff  relied  tipon  Sir  Samuel  Romilly's  act,  46  Geo.  3,  c.  135. 
whereby  it  is  enacted,  '*  that  all  contracts  and  transactions  by  and 
with  any  bankrupt  bon4  fide,  made  or  entered  into  more  than  two 
calnriar  months  before  the  date  of  the  commission  shall,  notwithstand-  j 
ing  any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be 
goodtpnmded  the  person  so  dealing  with  such  bankrupt,  had  not  at 

the  time  notice  of  any  prior  act  of  bankruptcy  having  been  comroitti^d 
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n,wTh>iiiBy  The  46  Geo.  3.  c.  135.  s.   1.  contains  a  provision, 

giving  effect  to  all  payments  and  contracts  boni  fide 
entered  into  with  the  bankrupt^  more  than  two  calendar 
montlishtior^  the  date  of  the  commission,  though  made 
after  a  secret  act  of  bankruptcy,  provided  the  party 
had  not  notice  of  the  prior  act  of  bankruptcy,  or  that 
the  bankrupt  was  insolvent  or  had  stopped  pajonent. 
Under  this  statute  it  is  clear,  that  any  indorsement  or 

» 

transfer  of  a  bill  or  note,  made  after  a  secret  act  of 
bankruptcy,  upwards  of  two  months  before  the  date 
of  the  commission,  will  be  valid,  provided  the'party  in 
whose  favour  it  were  made  had  no  notice  of  such  act; 
pf  bankruptcy  or  general  insolvency. 

If  a  bill  be  indorsed  b^  a  bankrupt  to  a  particular 
creditor,  hy  w^y  of  fraudulent  preference,  even  be- 
fore an  act  of  bankruptcy,  it  will  be  invalid.  The 
Tule  upon  this  subject  is,  that  if  the  preference  is  not 
the  mere  voluntary  act  of  the  party,  but  only  conse- 
quential, as  it  is  called,  as  where  the  act  is  done  in  the 
ordinary  course  of  business,  and  upon  the  application 
of  the  creditor,  or  in  pursuance  of  some  prior  agree- 
ment, which  was  not  made  in  contemplation  of  banker 
ruptcy,  or  were  done  to  deliver  the  party  from  legal 
process,  or  from  the  threat  and  apprehension  of  lU 
or  even  from  the  pressure  or  importunity  of  the  credi- 
tor, then  it  will  not  be  void,  though  made  the  very 
moment  before  an  act  of  bankruptcy  committed.  And 
where  the  preference  is  consequential  merely,  the  cre- 
ditors' or  bankrupts'  own  knowledge  or  apprehension 
pf  his  insolvency,  is  immaterial,  that  being  frequently 
the  very  reason  of  the  creditor's  taking  such  measures 
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by  such  bankrupt,  or  that  he  was  insolvent,  or  had  stopped  payment." 
It  was  contended  on  the  part  of  the  defendant,  that  the  plaintiff,  at  the 
time  when  the  indorsement  was  made,  had  notice  that  J.  S.  was  in* 
solvent.  The  fact  was,  that  before  then  J.  S.  had  renewed  his  bills  with 
the  plaintiff,  and  that  the  bill  in  question  was  given  in  exchange  for 
others  which  J.  S.  could  not  satisfy  when  due.  But  Lord  EUcnborough 
held,  that  the  insolvency  mentioned  in  the  statute,  must  mean  a  gene* 
ral  inability  in  the  bankrupt  to  answer  his  engagements,  which  was 
not  to  be  inferred  from  his  renewing  bills  of  exchange  in  a  particular 
liutance ;  ai^d  t^  plaintiff  had  a  verdict.    See  ante,  153^  4}  in  note^ 
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against  tiic  bankrupt  as  are  precisely  the  gtbund  of  ^^^ "*3r 
justifying  the  act  done  by  the  bankrupt,  in  consequence 
of  it  '•  A  trader  cannot,  in  contemplation  of  bank«> 
niptcy,  indorse  a  bill  or  note  to  his  creditor,  of  his 
own  accord,  and  without  any  application.  But  it  i$ 
not  sufficient  to  avoid  the  transaction,  that  the  indorse^ 
ment  was  made  voluntarily,  and  that  an  act  of  bauk<^ 
ruptcy  ensues,  it  must  also  ^ppealr  that  he  had  the  act 
of  bankruptcy  in  contemplation  at  the  time  when  the 
indorsement  was  made.  Nor  has  it  ever  been  held, 
that  if  a  creditor  press  for  payment  of  his  debt,  and 
thereby  obtain  a  transfer  of  a  bill  or  note  to  him,  that 
the  intention  of  the  bankrupt  shall  be  called  in  aid  to 
set  it  aside.  If  it  were  transferred  through  the  ur- 
gency of  the  demand,  or  through  the  fear  of  prosecu^ 
tion,  whatever  may  have  been  in  the  contemplation  of 
tlie  bankrupt^  this  will  not  vitiate  the  proceeding.  Nor 
will  the  transaction,  if  bona  fide,  and  not  colourable, 
be  impeached  by  the  secrecy  adopted  in  the  transac*^ 
tion  by  the  trader,  to  save  his  own  credit  in  the  view 
of  the  world  \  And  where  a  trader,  in  contemplation  of 
bankruptcy,  and  without  solicitation,  put  three  checks 
into  the  hands  of  his  clerk,  to  be  delivered  to  a  cre- 
ditor at  the  counting-house  of  the  latter,  but  before 
they  were  delivered,  the  creditor  called  at  the  trader^s, 
and  demanded  payment  of  his  debt,  upon  which  the 
checks  were  delivered  to  him,  it  was  held  that  tlie  in- 
tention to  give  a  voluntary  preference  not  being  con^ 
tummated,  die  delivery  of  the  checks  was  valid  ^ 

So  where  a  creditor  obtained  a  preference  in  con- 
templation of  an  intended  deed  of  composition,  and 
which  preference  would  have  been  void  as  against  the 
creditors  under  that  deed,  yet  as  the  composition  went 
off,  it  was  decided,  that  the  creditor  might  hold  his 


'  See  the  rale  and  cases  upon  this  subject  in  Smith  v.  Payne,  6  T.  R. 
152— Hartohoni  r.  Slodder,  2 Bos.  &  FuU  5S9.'-'Crosby  v.  Crouch, 
II  East.  ^.— Cullen,  280,  1. 

^  Crosby  v.  Crouch,  1 1  East  256. 

'Bayley  v.  Ballard,  1  Campb.  41^« 
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II.  JVho  ma/       securities  against  the  assignees  under  a  commission  of 

bankrupt  subsequently  issued,  but  not  contemplated 
at  the  time  of  the  preference '. 

So  there  are  cases  in  which  a  trader  in  insolvent  cir- 
cumstances may  return  bills  of  exchange  to  the  party 
from  whom  he  has  received  them,  though  they  would 
otherwise  become  the  property  of  his  assignees ». 

^If  a  promissory  note  be  given  to  an  uncertificated 
bankrupt,  after  the  commission  issued^  and  the  as- 
signees require  the  maker  to  pay  them,  the  right  to 
the  note  is  thereby  vested  in  the  assignees,  and  an 
action  cannot  be  supported  by  the  bankrupt',  unless 
indeed  he  acquired  the  note  in  respect  of  a  contract 
made  in  his  favour  by  the  assignees  or  with  their  con- 
currence ♦. 

In  case  of  the  bankruptcy  of  a  banker,  bills  de- 
posited with  him  as  agent,  to  obtain  payment,  do  not 
pass  to  the  assignees,  unless  the  banker  has  discounted 
them,  or  advanced  money  upon  the  credit  of  them, 
in  which  case  the  assignees  acquire  the  entire  property 
in  them  if  discounted,  or  have  a  lien  on  them  pro 


»    *■  I  I  »     M  J  i  ■  I   '  '  ^ 


'  Wheelwright  v.  Jackson,  5  Taunt.  109. 633,  S.  C. 

*  Graff  and  others,  assignees,  &c.  v.  Greffulke,  1  Campli.89*  If  a 
tradcryOB  receiving  bills  of  exchange  from  one  of  his  creditors  abroad, 
to  whom  he  is  indebted  beyond  the  amount  of  them,  after  becoming  in- 
solvent, but  before  committing  an  act  of  bankruptcy  delivers  these  bills 
with  the  consent  of  his  other  creditors,  to  an  agent  of  the  person  who 
bad  remitted  them  for  the  use  of  the  latter,  if  he  should  be  ultimately 
entitled  to  them ;  this  is  a  legal  and  valid  transaction,  and  if  a  cbm- 
foission  of  bankrupt  afterwards  issue  against  the  trader,  his  assignees 
cannot  maintain  an  ^tion  against  the  trustee  to  recover  the  produce 
of  the  bills. 

Gladstone  t.  Hadwen,  1  M.  &  S.  517.  Where  S.  obtained  bills  of 
exchange  from  the  defendant  upon  a  fraudulent  representation,  that  a 
security  given  by  him  to  the  defendant  (which  was  void)  was  an  ample 
security,  and  on  the  next  day  having  resolved  to  slop  payment,  iof 
formed  the  defendant  that  he  had  repented  of  what  he  had  done,  and 
had  sent  express  to  stop  the  bills  and  would  return  them,  and  three 
days  afterwards  committed  an  act  of  bankruptcy,  after  which  he  re- 
turned to  the  defendant  all  the  bills  (except  one  which  had  been  dis« 
counted)  and  also  two  bank  notes,  part  of  the  proceeds  of  such  dis- 
count ;  and  the  defendant  delivered  back  the  security,  and  afterwards  a 
commission  of  bankruptcy  issued  against  S.  the  assignees,  under  which 
commission,  brought  trover  against  the  defendant  for  the  bills  and 
bank  notes.     Held  that  the  defendant  was  entitled  to  retain  them. 

'  Kitchen  v.  Bartsch,  7  East.  53.— Smith's  Hep.  58.  S.  C. 

♦  Coles  V.  Barrow,  4  Tannt.  754.— Holt  C.  N.  P.  174. 
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tanto  in  case  of  a  partial  advance  *.     But  the  effect  of  u.  rrfc^  may 
bankruptcy  upon  the  property  in  bills,  in  the  hands  of 
the  trader,  will  be  more  fully  considered  in  the  chapter 
relating  to  bankruptcy. 

On  the'  death  of  the  holder,  the  right  of  transfer  is 
vested  in  his  executor  or  administrator*.  If  the  exe- 
cutor or  administrator  indorse  the  bill  or  note,  without 
qualification,  he  would  be  personally  liable  in  case  the 
bill  should  be  dishonoured  *.  Executors  are  not  per- 
sonally liable  in  case  of  the  failure  of  a  banker,  in  whose 
hands  they  have  deposited  bills,  part  of  the  estate^. 

If  a  bill  has  been  made  or  transferred  to  several 
persons  not  in  partnerships  the  right  of  transfer  is  in 
all  collectively,  and  not  in  any  individually^ ;  but 
where  several  persons  are  in  partnership,  the  transfer 
may  be  made  by  the  indorsement  of  one  partner  only, 
in  which  case  the  transfer  is  considered  as  made  by 
all  the  persons  entitled  to  make  it  ^«  And  it  has  been 
lield,  that  though  such  persons  may  not  be  in  partner-* 
ship,  and  only  one  has  indorsed,  yet  that  if  the  drawee 
accepted  after  the  indorsement,  he  cannot  dispute  the 


*Per  Lord  Ellenborougb,  in  Giles  t?.  Perkins,  9 East.  14. — Carstairs 
t.  Bates,  3  Canipb.  301. ;  and  see  Parr  v.  Eliason^  1  East.  ^44.  and 
OSes  there  cited ;  and  see  1  Bos.  k  Pul.  83,  n,  a. ;  and  sec  1  ^lonc, 
354,  5,  &c. 

*  llawlinson  r.  Stone,  3  Wils.  !•— 2  Stra.  1 260.— Barnes,  164.  S.  C. 
A  note  was  payable  to  A.B.  or  order;  A.  B.  died  intestate,  and  his 
3Jministrator  indorsed  it  to  the  plaintiiT.  These  facts  appearing  upon 
the  declaration,  the  defendant  demurred,  and  contended  tliat  tbe  per- 
sonal representative  of  the  payee  had  no  power  to  indorse  a  note,  but 
the  Court  of  Common  Pleas,  after  three  arguments,  aud  the  Court  of 
King's  Bench,  upon  error  brought,  were  unanimously  of  opinion  that 
he  had,  and  each  court  said  it  was  every  day's  practice,  and  the  con-^ 
stant  usage  for  executors  and  administrators  to  indorse  bills  and  notes 
payable  to  the  order  of  their  testators  or  intestates. 

*King  p.  Thorn,  1 T.  R.  487.— Gibson  ».  Minct,  I  Hen.  Bla.  622.— 
Bayl.  62*  The  court  held,  that  upon  a  bill  payable  to  several  as  exe- 
cutors, they  might  sue  as  executors;  and  per  Biillcr,  J.  no  inconve- 
nience can  arise  from  their  indorsing  the  bill ;  for  if  they  indorse, 
they  are  liable  personally,  and  not  as  executors ;  for  their  indorsement 
would  not  give  an  action  against  the  effects  of  the  testator. 

*  Rowih  V.  Howell,  3  Ves.  jun.  565,  6. — Ante,  ^7* 

*  Bayl.  55. — Carvick  i'.  Vlckery,  Dougl.  653.  (n).  ante,  49.  and 
Jones  r.  Rad/ord,  1  Campb.  83.  and  .see  Williams  v.  Thomas,  6  Esp.' 
lUp.  18.— Ante,  46.— Sel.  Ni.  Pri,  4th  ed.  337. 

^  Ante,  3p,  40. 
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DU^  mar       regularity  of  the  latter  *♦     In  general  we  have  seen 

that  one  partner  may,  without  the  express  concurrence 
of  the  other  partners^  make  a  valid  transfer  of  a  bill, 
even  in  fraud  of  his  co-partners  *.  In  the  case  of  a 
bill  payable  to-^.  Jor  the  use  of  B.,  the  right  of  trans- 
fer is  only  in  A^  because  JB*  has  only  an  equitable  and 
not  a  legal  interest  \ 

m.  Tbe  Hme         Indorsements  of  bills  are  most  usually  made  after 

when  m  trmtter  '' 

awjbe  made,     acceptance,  and  before  payment;  but  though  the  term 

'*  transfer,"  like  the  term  *'  acceptance,"  supposes  a  pre- 
existing bill,  a  transfer  may  be  made  previously  to 
the  bill  being  completed.  Thus  it  has  been  adjudged, 
that  if  a  man  indorse  his  name  on  a  blank  stamped 
piece  of  paper,  such  an  indorsement  will  operate  as  a 
carte  blanchef  or  letter  of  credit,  for  an  indefinite 
sum,  consistent  with  the  stamp,  and  will  bind  thein-- 
dorser  for  any  sum  to  be  paid  at  any  time,  which  the 
person  to  whom  he  intrusts  the  instrument  chooses  to 
insert  in  it%  and  such  paper  shall  be  considered  a  bill 
by  relation  from  the  time  of  signing  and   indors- 


'Jones  and  another  v.  Radford,  1  Campb.  %S,  cited  in  notes.  In-^ 
dorsee  against  acceptor  of  a  biU  of  exchange,  payable  to  two  per- 
sons. The  bill  had  been  indorsed  by  one  in  the  name  of  both,  and 
tbe  defendant  had  accepted  it  viith  the  indorsement  upon  it.  The 
defenl[re  was,  that  the  pa^'ees  not  being  partners,  the  bill  ought  to  have 
been  indorsed  by  both.  Lord  Ellcnborough  held,  that  the  defendant 
having  accepted  the  bill  so  indorsed,  could  not  tiow  dispute  the  regu- 
larity of  the  indorsement.    Scd  vide  Smith  t.  Hunter,  1 T.  R.  654. 

*Swann  v.  Steele,  7  East.  210. — Ante,  40,  in  notes. — Ridley  v. 
Tavlor,  13  East.  175. — Ante,  44.  n.  3. 

^  Evans  r.  Cramlington,  Garth.  5. — 2  Vent.  30?. — Skin.  264. — 
Company  of  Felt-makers  v.  Davis,  1  Bos.  &  Pul.  101.  note  c. — Smith 
^.  Kendall,  6  T.  R.  124.— Selw.  Ni.  Pri.  4th  cd.  337.  A  bill  was  pay- 
able <*  to  Price  or  order,  for  the  use  of  Calvert."  Price  indorsed  it 
to  Evails,  aft^r  which  an  extent  issued  against  Calvert,  and  the  money 
doe  upon  it  was  seized  to  the  use  of  the  king.  These  facts  appearing 
tipon  the  pleadings,  two  points  were  made  upon  demurrer;  the  one 
ivhether  Calvert  had  such  an  interest  in  the  money  as  might  be  ex- 
tended, the  other  whether  Price  had  power  to  indorse  the  bill,  or 
whether  he  had  only  a  bare  authority  to  receive  the  money  for  the 
use  of  Calvert ;  and  the  Court  of  King's  Bench,  and  afterwards  the 
Exchequer  Chamber,  held  that  Calvert  had  not  such  an  interest  as 
could  be  extended,  and  that  Price  had  power  to  indorse  the  bill,  and 
Judgment  was  given  for  the  plaintiff. 

^Russel  i\  Langstaffy  Dougl.  514. — Newsome  v,  Thornton,  6  East. 
21,2.— CoUisv.Emett,  1  Hen.  Bla.  313.  3l6.  319.--Ante,  32.  in 
notes. 
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ino:'.  So  when  in  an  action  broufi:ht  by  the  indorsee  of  a  "i-  Timtt 
post-dated  bill^  drawn  by  the  defendant  and  indorsed  by 
the  payee  before  the  day  on  which  it  bore  date,  and  thd 
payee  died  before  such  date,  the  defendant  contended  • 

that  the  bill  did  not  acquire  the  character  of  a  nego^^ 
tiable  bill,  within  the  custom  of  merchants^  till  the 
time  it  bore  date,  and  that  the  payee  who  indorsed  itj 
having  died  before  that  time,  such  indorsement  con- 
veyed no  title  to  the  plaintiff,  and  tliat  the  defendant, 
as  drawer,  was  not  liable ;  upon  a  special  case  re- 
served, the  Court  of  King's  Bench  were  of  opinion, 
that  such  indorsement  before  the  date  of  the  bill,  was 
legal  and  valid,  and  that  notwithstanding  such  death  of 
the  indorser,  the  plaintiff  was  entitled  to  recovers 
But  there  is  an  express  provision  in  17  Geo.  3.  c.  30* 
s.  1.  that  bills  and  notes  for  the  payment  of  a  less  sum 
than  five  pounds,  shall  not  be  indorsed  before  the  date 
thereof '. 

Although  if  a  bill  of  exchange,  payable  at  a  certain 
time  after  date,  be  presented  for  acceptance  and  re- 
fused, and  the  holder  thereof  neglect  to  give  due 
notice  of  such  dishonour  to  the  drawer  or  indorsers, 
they  are  discharged  from  liability  to  such  holder,  yet, 
if  before  the  specified  time  of  payment  he  indorse  the 

'  Per  cariam,  in  Snaith  v,  Mingay,  1  M.  &  S.  87.^-Cruchley  v» 
Ciarcncc,  2  M«  &  S.  90. — 1  Marsb.  2^.  and  Usher  v,  Dauncey  and 
others,  4CanQpb.  9^.     See  these  cases  in  notes,  ante  70,  and  138. 

^Pasmore  v.  North,  13  East.  517*  'I'he  defendant,  on  the  4th  of 
May,  1810,  drew  a  bill  fur  j£'200,  on  Brook  and  Co.  dated  the  11th  of* 
May,  iglO,  payable  to  Toity  or  order,  65  days  after  date.  On  the 
^th  of  May,  Totty  indorsed  this  bill  to  the  plaintiff  for  a  valuable 
Consideration,  and  on  the  same  day  died.  After  the  4th,  and  before 
tbe  IlthofMay,  the  defendant  received  effects  of  Totty's  to  tho 
amount  of  about  ;Sl30,  to  answer  this  bill.  On  the  I2lh  of  May,  the 
(iefendani  advised  the  drawees  of  the  bill  having  been  drawn,  and  of 
Totty's  death,  and  desired  them  not  to  accept  or  pay  the  bill.  Ac- 
ceptance and  payment  were  accordingly  refused  :  and  this  action  waa 
brooght  against  the  drawer.  A  verdict  wqs  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  of  King's  Bench  on  a  case  rcscrvetl. 
The  court,  alti?r  adverting  to  the  17  Geo.  3.  c.  30.  as  to  bills  for  k*b9 
than  £5,  and  to  the  48  Geo.  3.  c.  149.  »s  to  post-dating  drafts 
upon  bankers,  licld  clearly  that  the  plaintiff  was  entitled  to  recover 
lor  the  whole  amount  of  the  bill,  and   he  bad  judgment  accordingly* 

'  ^  obscrratioBS  9n  this  statute,  in  Fasmore  v.  North,  13  East.  517« 

H 
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t^sP"^*^        bill  to  a  party,  ignorant  of  the  laches,  for  valuable  con-* 

sideration,  such  indorsee  will  not  be  thereby  aiFected^ 
and  may  enforce  payment  from  the  drawer  or  prior  in- 
dorser '.  But  if  such  indorsee,  at  the  time  he  received 
the  billf  knew  of,  the  dishonour^  or  took  the  bill  after 
it  was  due,  he  will  be  affected  by  such  laches  and  will 
not  be  entitled  to  recover  *.     So  where  the  holder  of 


■  O'Kccfe  V.  Dunn,  1  Marsh.  filS.— 6  Taunt.  305,  S.C.  per  Gibbs, 
C.  J.  Heath  and  Dallas,  Js.  disscnticnte  Chambre,  J.  The  payee  of 
a  bill  of  exchange  presented  it  for  acceptance  which  was  refused,  but 
no  notice  of  such  dishonour  was  given  to  the  drawer,  and  the  payee 
afterwards  indon»ed  over  the  bill,  without  notice  to  the  indorsee  of 
such  refusal  to  accept,  and  the  latter  again  presented  the  bill  for  ac- 
ceptance, which  was  again  refused.  Held,  that  the  indorsee  might  re- 
cover on  the  bill  against  the  drawer,  notwithstanding  the  laches  of 
the  payee,  by  three,  against  Chambre,  J. — Per  Gibbs,  C,  J.  lie  who 
takes  a  bill  after  it  has  arrived  at  maturity,  takes  it  subject  to  all  the 
-  defences  which  could  have  been  made  by  any  previous  holder,  for  the 
bill  being  unpaid  its  date  is  notice  to  him  sufficient  to  put  him  on 
inquiry,  but  if  he  takes  the  bill  before  it  is  due,  he  takes  it  not  subject 
to  the  same  infirmity  of  title,  because  he  then  takes  it  without  notice 
of  any  suspicious  circumstances  that  may  break  in  upon  his  remedy 
against  any  former  holder.  This  is  the  general  law,  but  there  may 
be  circumstances  that  may  make  it  otherwise.  A  holder  is  not  bound 
to  present  a  bill  for  acceptance,  there  is  nothing  therefore  on  the  face 
of  an  unaccepted  bill  to  awaken  a  suspicion  that  it  has  been  pre* 
sented  for  acceptance  and  refused.  But  it  is  said,  the  general  law  is, 
that  where  notice  is  requisite,  if  notice  be  not  given  the  drawer,  and  all 
persons  claiming  to  be  entitled  to  have  notice  of  the  dishonour,  arc 
discharged.  I  think  t^at  is  a  begging  of  the  question  ;  if  a  holder 
comes  to  the  question  that  the  drawer  will  not  accept,  or  will  not 
pay  the  bill  when  it  becomes  due,  and  omits  to  give  notice,  he  sball 
never  sue  the  drawer,  because  his  neglect  prevents  the  drawer  from 
using  diligence  in  withdrawing  from  the  drawee  the  eflects  which  wore 
destined  to  satisfy  the  bill,  fiut  I  am  of  opinion,  that  if  the  bill  is 
passed  for  a  valuable  consideration,  without  notice  of  that  defect  of 
title,  he  who  so  innocently  takes  the  bill  is  not  guilty  of  any  breach 
of  duty  towards  the  drawer,  and  is  therefore  not  affected  by  the 
omission;  Roscoe  r.  Hardy,  12  East.  434,  is  mainly  distinguishable 
from  the  present  case,  in  respect  that  the  bill  there  continued  up  to 
the  time  of  its  maturity  in  the  hands  of  a  holder  who  had  neglected 
to  give  that  notice  at  the  time  when  the  bill  was  first  refused  accept- 
ance; and  the  holder,  1  agree,  had  thereby,  as  to  his  own  claim*  dis« 
charged  the  drawer,  lam  of  opinion- that  the  circumstance  of  the 
bill  continuing  in  tlicsame  hand,  materially  differs  that  case  from  the 
present.  I  therefore  think  that  the  present  plaintiff  not  having  had 
notice  that  the  bill  had  bven  presented  for  acceptance  and  dibhonour- 
ed.  before  she  took  it,  is  entitled  to  recover. 

*  Crossley  r.  Ham,  13  East.  4.98.  The  defendant,  for  the  accommo- 
dation of  Clark,  indorsed  two  biilb  drawn  by  Claik,  in  America,  upon 
Dickenson  and  Co.  in  London,  for  .€450  cach^  in  favour  of  the  de* 
fendant,  dated  10th  of  February,  1801,  and  payable  60  days  after 
fight;  these  bills  weic  paid  over  by  Clark  to  Parry,  in  February  1 804. 
I'he  defendants  Parry  and  Clark,   then,  and  until  after  the  14th  of 
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a  bill,  before  it  was  due,  having  tendered  it  for  accept-  in.  timot 
amce,  which  was  refused,  kept  it  till  due,  when  it  was 
presented  for  payment  and  refused,  and  then  returned  to 
an  indorser,  who  not  knowing  of  the  laches  paid  it ;  it 
was  held  that  his  ignorance  of  such  laches  when  he 
paid  the  bill  did  not  entitle  him  to  recover,  either 
against  the  drawer  or  prior  indorsers,  who  had  thus 
been  discharged  by  the  laches  of  the  holder  ^ 

There  is  no  legal  objection  to  the  validity  of  a 
transfer  of  a  bill  made  after  the  time  appointed  for  the 
payment  of  it  *.     In  this  case  it  is  said,  that  the  in^ 


April,  1808,  resided  in  America.   On  the  1st  of  March  Parry  indorsed 
and  remitted    the  bills  to  his  agents  in  London,  with  directions  to 
make  a  payment  to  the  plaintiff',  to  whom  he  then  and  still  was  in« 
debted.    On  the  26tli  April,  the  bills  were  presented  for  acceptance^ 
disltoDouredy  and  protested  for  non-acceptance,  and  notice  thereof  was 
given  to  the  defendant.    The  plaintiff  having  been  advised  of  the  re* 
fflittance  by  a  letter  from  Parry,  dated  on  the  12ih  of  April,  applied 
to  Parry's  agents  for  ^450;  and  on  the  6th  of  June  they  delivered 
one  of  the    bills  to  the  plaintiff,  apprising  him  of'  its  dishonour^  and 
that  therefore  he  took  the  bill,  subject  to  all  its  infirmities.    I'he  bill 
became  due  on  the  28th  of  June,  and  payment  being  refused,  this  ac- 
tion was  brought.     The  defendant,  however,  produced  at  the  trial  an 
instrument  signed  by  Parry,  dated   14th  April,  1804,  by  which  he 
agreed  that  the  defendant,  on  paying  one  of  the  bills  in  Loudon,  should 
be  exonerated  from  paying  the  other ;  and  the  defendant  proved  his 
baviug,  on  the  2d  of  July,  paid  one  of  the  bills,  which  then  remained 
in  the  hands  of  Parry's  agents,  who  delivered  it  upon  payment.     This 
agreement  was  until  the  2d  of  July  unknown  to  the  plaintiff  and 
Parry's  agents.     A  verdict  was  found  for  the  plaintiff,  and  a  case  re« 
served  for  the  opinion  of  the  court.     The  court  (Le  Blanc,  J.  ab<* 
sea(e)  held,  that  the  plaintiff  having  taken  this  bill  after  its  di*ihonour, 
iiad  taken  it  with  all  its  infirmities,  and  subject  therefore  to  the  agretv^ 
ment  between  Parry  and  the  defendant.    Postea  to  the  defendant.  See 
observations  on  this  in  the  last  note. 

*  Roscoe  V.  Hardy,  12  East.  434. — 2  Campb.  460.  S.  C.  Accept^ 
anceof  a  bill  was  refused;  of  this,  however,  the  holders  gave  no  notice, 
bat  when  the  bill  became  due,  again  presented  it  for  payment,  and 
that  being  refused  they  called  upon  the  plaintiff,  an  indorser,  for  pay* 
iDeot,and  he  being  ignorant  of  their  laches  paid  it.  He  now  sued  the 
defendant  as  his  indorser,  who  set  up  the  laches  of  the  said  holders  as 
a  defence,  and  the  plaintiff  was  nonsuited.  On  motion  to  set  aside 
this  nonsuit,  it  was  urged  that  the  plaintiff  ought  not  to  be  prejudiced 
by  the  laches  of  subsequent  holders,  of  which  he  was  ignorant,  with<* 
out  the  means  of  information.  But  the  court  held  that  his  ignorance* 
which  had  prevented  his  availing  himself  of  thin  laches  as  a  defence, 
cuuld  not  alter  or  revive  the  liability  of  the  defendant,  who  had  been 
discharged  by  the  same  laches.  See  the  observations  on  this  case  by 
Gibbs,C  J.  in  O'Kcci?  V.  Dunn,  I  Marsh.  622.  and  6  Taunt.  305. 
Aotp,  162,  n.  1. 

*  Matford  v.  Walcot,  I  Lord  Raym.  575.  —  Dehers  v.  Harriot, 
I  Show.  163. — Ooehmi^.  Steiling,  7  T.  R.  430.— Dchi;rs  v.  Harriot,  I 
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* 

ni.  Tiiiw  of       ddrsemcBt  is  equivalent  to  the  act  of  drawing  a  bill 

payable  at  sight*.  But  bills  under  five  pounds  cannot 
be  indorsed  after  they  are  due  *•  And  there  is  a  material 
distinction  between  a  transfer  made  before  a  bill  is 
due,  and  one  made  after  that  time ;  in  the  first  case^ 
the  transfer  carries  no  suspicion  on  the  face  of  it,  and 
the  assignee  receives  it  on  its  own  intrinsic  credit,  nor 
is  he  bound  to  inquire  into  any  circumstances  existing 
between  the  assignor  and  any  of  the  previous  paities 
to  the  bill,  as  he  will  not  be  affected  by  them  '•  But 
•when  a  transfer  of  a  bill  is  made  after  it  is  due^  whe- 
ther by  indorsement  or  mere  delivery,  it  is  settled  ♦, 
that  at  least  it  is  to  be  left  to  the  jury  upon  the  slightest 
circumstance,  to  presume  that  the  indorsee  was  ac' 
quainted  with  the  fraud,  or  had  notice  of  the  circura- 

Show.  l€3.  A  bin  was  indorsed  to  the  plaintifT  after  it  was  due,  and 
lie  had  judgment  without  any  objection  on  this  ground. 

Mutford  r.  Walcot,  1  Ld.  Raym.  575.     Holt,  C.  J.  said,  he  remem- 
bered a  case  where  a  bill  was  negotiated  after  the  day  of  payment,  and 
he  had  all  the  eminent  merchants  in  London  with  him  at  his  cham- 
bers, and  they  all  held  it  to  be  very  common  and  usual,  and  a  rery 
.good  pnictice. 

*  Deherav.  Harriot,  1  Show.  ifi^. 

*  17  Geo.  3.  c.  30.  s,  1. — Bayl.  62. 

^  Per  Ruller,  J.  in  Brown  v.  Davis,  3  T.  R.  82.— Per  Gibbt,  C.  J. 
in  0*Kcefc  v,  Dunn,  1  Marsh.  621,  2.---6Taunt.  305,  ante,  \6%  note  1. 

*  Brown  r.  Davis,  3  T.  R.  80. — Roberts  r.  Eden,  1  Bos.  in  Pnl. 
399. — ^Tiuson  V.  FranciSy  1  CamplK  Ni.  Pri.  19- — Brown  v.  Davis,  3 
T.  R.  8a  Davis  drew  a  note  payable  to  Sandall  or  order ;.  Sandall 
indorsed  it  to  Taddy,  and  he  had  it  presented  and  noted  for  non-pay- 
ment. Davis  then  paid  the  money  to  Sandall,  and  he  took  up  the 
note  from  Taddy,  but  instead  of  returning  the  note  to  Davis,  in* 
dorsed  it  to  Brown.  Brown  thereufon  sued  Davis,  and  on  Davi^  s 
offering  to  prove  these  facts,  Lord  Kenyon  thought  tliey  would  not 
amount  to  a  defence,  unless  it  could  be  proved  that  Brown  knew  them 
when  he  took  the  note,  and  he  rejected  the  evidence;  but  upon  a 
rule  nisi  for  a  new  trial,  and  cause  shewn,  Lord  Kenyon  said,  he 
thought  there  ought  X^  be  further  inquiry,  it  did  not  strike  htm  at  the 
trial  that  the  note  had  been  noted  belbre  Brown  took  it,  and  that  that 
circumstance  ought  to  have  awakened  Brown's  suspicion.  Ashhurst 
and  BuUiT,  Js.  thought  that  the  party  taking  a  note  after  it  was  duet 
was  to  be  considered  as  taking  it  on  the  credit  of  the  person  from  whom 
he  received  it,  and  that  whatever  would  be  a  defence  against  the  giver, 
would  be  a  defence  against  the  receiver  \  upon  which  Lord  Kenyon 
said,  he  agreed  with  that,  if  the  note  appeared  on  the  face  of  it  t<» 
have  been  dishonoured,  or  if  knowledge  could  be  brought  home  to 
the  indorsee,  that  it  bad  been  so,  bat  otherwise  he  was  ikh  prepared 
to  go  that  length.  Grose,  .7.  said,  if  collusion  could  be  proved  be* 
tween  the  defendant  and  Sandall,- the  defcndtint  would  not  be  en* 
titled  to  ifisist  on  the  objection,  but  tb  the  case  then  stood  he  thought 
there  ought  to  be  a  new  trial.    Rute  absolute. 
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stances  which  would  have  affected  the  validity  of  the  iii.  Tinu  of 
ill,  bad  it  been  in  the  hands  of  the  person  who  was 


holder  tliereof,  at  the  time  it  became  due ;  and  though 
the  indorsee  may  have  been  ignorant  of  the  fraud,  yet 
any  objection  which  might  have  been  taken  against 
the  bill  when  in  the  hands  of  the  indorser,  may  be 
taken  against  him,  if  the  bill  or  note  when  he  took  it, 
appeared  upon  the  face  of  it  to  have  been  dishonour- 
ed ' ;  and  though  Lord  Kenyon,  C.  J.  in  this  case,  ap- 
pears to  have  been  of  opinion,  that  the  mere  circum- 
stance of  a  bill  being  over  due,  is  not  sufficient  to  affcvt 
the  indorsee;  and  though  in  Columbies  t.  Slim*,  the 
Court  of  K.  B.  held,  that  an  indorsement,  after  action 
brought  on  a  note  over  due,  would  nevertheless  give 
the  indorsee  a  right  of  action,  unless  he  had  uQtice  of 
the  action ;  yet  Buller,  J.  and  Ashhurst,  J.  were  of 
opinion,  in  the  first  mentioned  case,  that  when  a  note 
is  over  due,  its  being  out  of  the  common  course  of  deal- 
ing, is  alone  such  a  suspicious  circumstance,  as  makes 
it  incumbent  on  the  party  receiving  it,  to  satisfy  him- 
self that  it  is  a  good  one,  and  that  if  he  omit  to  do  so, 
he  takes  it  on  the  credit  of  the  indorser,  and  must 
btand  in  the  situation  of  the  person  who  was  holder  at 
the  time  it  was  due ;  and  the  latter  opinion  appears 
now  to  prevail '.     This  rule  equally  applies  to  the  case 


'  Id.  ibid. 

*Trin.  12  Geo.  3.  18  Vol.  MST.  paper  books,  page  62. 

"  Banks  r.  Cohvcll,  cited  3^.  R.  81.— lirowii  r.  lurner,  7  T.  R. 
630. — Tinsou  r.  Francis,  1  Cumpb.  19. — Boelim  v.  Sterling,  7  T.  R. 
427.— Good  r.  Coe,  cited  7T.  H.  427,  429.  Bayl.  63. 

Iknks  V.  ColweUy  cited  3T.  R.  81.  indorsee  of  a  note  payable  on  de- 
rj)(2n(/ against  the  inakcr^  The  notes  were  given  fur  smuggled  goo<ls,  part 
of  it  was  paid,  and  it  was  not  indorsed  to  the  pluintili  till  a  year  and 
a  half  after  it  was  given,  no  pnvity  was  brought  home  to  the  plaintift*, 
tut  Uolier,  J.  was  clearly  of  opinion  he  ought  to  be  nonsuited,  and  " 
said  it  had  been  repeatedly  ruled  at  Guild halU  that  if  a  bill  or 
note  was  indorsed  over  after  it  was  due,  the  indorsee  took  it  on  the 
credit  of  the  indorser,  and  stood  in  his  situation,  bed  vide  Morris  tP« 
Lee,  BayU  233»n.  b. 

Brown  'v.  Turner^  7  T.  U.  630.    Pritchard  paid  some   stock-job-    - 
ling  differences  for  the  defendant,  and  drew  on  him  for  the  amount; 
defendant  Accepted  the  bill,  and  after   it  became  due,  Pritchard  nt« 
horsed  k  to   the  plaintiff,  for  a  prior  debt.     A  question  was  made, 
vlcther  th«   illegality  of  the  original  transaction  vitiated   the  bill ; 
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III.  Ttme  of        of  a  banker's  check  transferred  long  after  it  was  first 

issued '. 

A  party,  however,  to  whom  an  over  due  bill  has 
been  indorsed,  is  clothed  with  all  the  advantages  of 
the  party  from  whom  he  received  it,  and  therefore  it 
has  been  decided,  that  in  an  action  by  the  second  in- 
dorsee against  the  acceptor  of  a  bill  of  exchange,  if 
the  person  who  indorsed  it  to  the  plaintiff,  could  him- 
self have  maintained  an  action  upon  it,  the  defendant 
cannot  give   in  evidence,  that   it  was  accepted  for  a 


f '■'  '■  r 


the  plaintiif  having  taken  it  after  it  became  due,  and  consequently 
not  being  entitled  to  recover  on  it,  if  Pritchard  could  not.  Lord 
Kenyon  being  of  opinion,  that  Pritchard  could  not  have  recovered  on 
the  bill,  directed  a  verdict  for  the  defendant,  and  the  court  being  of 
opinion,  that  the  direction  was  right,  refused  a  rule  nisi  for  a  new 
trial. 

Tinson  <v.  Francis,  1  Canipb.  19*  Indorsee  against  the  maker  of 
a  promissory  note ;  the  defendant  proved  that  it  was  given  for  the  ac- 
commodation of  one  T.  the  payee,  and  dishonoured,  and  that  the  plain* 
tiif  had  received  it  from  a  Mr.  Stevens,  to  whom  it  was  given  to  be 
returned  to  the  defendant ;  plaintiff  offered  to  prove  that  he  had  given 
a  valuable  consideration  for  the  note.  Lord  Ellenborough  said,  after 
a  bill  or  note  is  due,  it  comes  disgraced  to  the  indorsee,  and  it  is  his 
duty  to  make  enquiries  concerning  it,  if  he  takes  it,  though  he  give 
a  full  consideration  for  it,  he  takes  it  on  the  credit  of  the  indorser, 
4nd  subject  to  all  the  equities  with  which   it  may  be  incumbered. 

Boehm  nf.  Sterling,  7  T.  R.  423.  Muilman  lent  the  defendant  his 
acceptance  for  .£2444.  14^.  at  three  months,  and  the  defendant  gave 
Muilman  a  check  upon  his  banker  for  the  amount,  dated  17th  Feb* 
ruary,  1796,  the  year  was,  perhaps,  intended  for  1797-  On  the  20th 
of  January,  Muilrnan  gave  this  check  to  the  plaintiff  in  payment  of  an 
old  debt;  Muilman  died  before  his  acceptance  became  due,  and  the 
defendant  was  obliged  to  take  it  up.  In  an  action  upon  the  check,  the 
defendant  ,ur;:ed,  that  Muilmai)  could  not  have  sued  him  upon  this 
check,  and  that  therefore  the  plaintiff  could  not,  because  he  took  it, 
$0  many  months  after  it  was  dated.  Lord  Kenyon  left  it  to  the  jury, 
xvhether  the  plaintiff*  took  it  bona  fide,  and  without  knowing  the  cir- 
cumstances under  which  Muilman  held  it;  they  found  for  the  plain- 
tiff, and  on  a  rule  nisi  for  a  new  trial,  and  cause  shewn,  Lord  Kenyon 
admitted,  that  it  was  to  be  considered  as  a  rule,  that  the  person  who 
takes  a  bill  after  it  is  due,  is  subject  to  the  same  equity  as  the  party 
from  whom  he  took  it,  though  the  bill  did  not  appear  upon  the  face 
of  it  to  have  lyeen  dishonoured,  and  he  thought  there  was  no  distinc- 
lion  in  this  respect,  between  checks  upon  bankfsrs  and  bills  of  ex- 
change ;  but  ^s  the  defendant  had  not  issued  this  pheck  until  nine 
months  atter  it  was  dated,  he  thought  it  was  not  coinpctent  to  him 
to  objfct  to  the  time  when  the  plaintiff  took  it.  The  other  judges 
agreed,  that  the  rule  mentioned  by  Lord  Kenyon  was  to  be  considered 
as  settled,  but  for  the  reasons  given  by  Lord  Kenyon,  that  it  did  not 
bear  up^m  this  case.     Rule  discharged. 

'  Boehm  v.  Sterling,  7  T.  R.  423.  see  the  last  note. — Banks  v.  Col- 
well,  autCy  165. — Sed  vide  Morris  «.  Lee,  Bayl.  233, 
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debt  contracted  in  smuggling,  although  it  was  indorsed  ni.  TwuvT 
to  the  plaintiff  after  it  had  become  due*.  And  it  is 
reported  to  have  been  decided,  that  it  is  not  of  itself  a 
defence  to  an  action  by  the  indorsee  of  a  bill,  that  it 
WHS  accepted  for  the  accommodation  of  the  drawer, 
without  consideration,  and  that  he  indorsed  it  to  the 
plaintiff  after  it  was  due,  unless  it  be  also  shewn,  that 
the  plaintiff  gave  no  value  for  the  bill  *. 

A  party  to  a  bill  or  check,  who  has  himself  trans- 
ferred it  to  another  after  it  was  due  or  long  after  the 
date  of  the  check,  will  not  be  at  liberty  to  object  on 
the  ground  of  fraud  to  the  payment  of  it,  when  in  the 
hands  of  a  third  person,  who  must  necessarily  have 
also  received  it  after  it  was  due;  for  it  is  obvious  pay- 
ment could  not  have  been  demanded  when  the  bill 
was  due,  as  it  was  not  then  issued ;  and  the  difficulty 
Avas  occasioned  by  the  party  himself,  who  so  gave  to 
it  an  improper  circulation ^  Where  it  has  been  impro- 
perly indorsed  after  due,  a  party  interested  in  having 
itdeUvered  up,  may  file  a  bill  in  equity,  or  sometimes 


*  Chalmers  'v.  Lanion,  1  Campb.  383.  To  an  action  by  the  in- 
doriifes  against  the  acceptor  of  a  bill,  one  ground  of  defence  was, 
that  the  bill  had  been  accepted  for  a  debt  contracted  in  a  sniugo;1ing 
transaction,  and  that  thoun^h  it  had  been  indorsed  for  value,  l)eforG 
it  became  due,  to  a  bon4  fide  holder;  yet  that  it  had  been  indorsed  by 
Him  to  the  plaintiffs,  after  it  was  due,  and  it  was  contended,  that 
Having  been  so  indorsed  to  the  plaintiffs,  it  was  competent  to  the  de* 
fenslant  to  set  up  the  illegality  of  the  consideration  as  a  defence,  in 
like  manner  as  if  the  action  had  been  brought  by  the  payee;  but  Lord 
Ellcoborough  held,  that  if  the  plaintiff's  indorser  mi^ht  have  main- 
tiiiaed  an  action  upon  the  bill,  the  circumstance  of  the  indorsement 
to  tbem  baving  been  made  after  the  bill  hud  become  due,  was  insuf- 
ficient to  let  in  the  proposed  defence;  and  the  court  of  King's  Bench 
concurred  in  opinion  with  his  lordship. 

*  Charles  v.  Marsden»  I  Taunt.  ^24.  Indorsee  of  a  drawer  of  a 
bill  against  the  acceptor.  The  defendant  pleaded  that  he  had  ac- 
cepted the  biJl  for  the  accommodation  oi  the  drawer,  and  without  any 
consideration ;  and  thai  it  was  indorsed  to  the  plaintiff  after  it  was 
due,  and  that  plaintiff  knew  the  circumstance.  On  special  demurrer 
to  the  replication,  fhe  argument  turned  on  the  validity  of  the  plea; 
the  court  held,  that  as  there  vk as  no  averment  ot  fraud  in  the  plea; 
nor  that  the  plaintiff  had  not  given  a  Vdluable  consideration  fur  the 
bill,  the  plea  was  bad  and  gave  judgment  for  the  pla^uiff.  Scd  vide 
Tmsonv.  Francis,  l  Campb.  19.  ante,  p.  166. 

^  Boehm  v.  bterlingj  7  T.  R.  423.  ante,  p.  i66,  n.  1. 
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ni.  Tim$  of       support  an  action  of  trover,  though  in  truth  the  bill 

IS  or  no  vahie  '• 

If  out  of  the  usual  course  of  business,  a  bill  or  note 
be  paid  before  it  is  due,  by  any  other  party  than  the 
acceptor  or  the  maker,  and  be  re-issued  before  it  is  at 
maturity,  even  in  fraud  of  some  of  the  parties,  yet  an 
innocent  indorsee  may  recover  upon  it*.  And  a  bill  of 
exchange  is  negotiable,  ad  infinitum,  until  it  has  been 
paid  by  the  acceptor,  and  therefore  if  the  drawer  pay 
it  after  it  is  due,  he  may  indorse  it  to  a  fresh  party, 
who  may  sue  the  acceptor  thereon  *,  but  when  a  bill 
has  been  once  paid  by  the  acceptor,  it  is  functus  officio 
at  common  law,  and  by  the  expres$  legislative  provi- 
sion in  the  stamp  laws,  no  longer  re-issuable  ^ ;  and  a 
bill  or  note  cannot  be  negotiated  after  it  has  been  once 
paid,  if  such  negotiation  would  make  any  of  the  parties 
liable,  who  would  otherwise  be  discharged*.  The 
stamp  laws  contain  an  exception  in  favour  of  promis* 
sory  notes  payable  to  bearer  on  demand  of  a  sum  not 
exceeding  ^100,  which,  if  duly  stamped  for  that  pur- 
pose, may  be  re-issucd  after  payment  by  the  maker ^. 

A  person  not  originally  party  to  a  bill,  by  paying 
it  for  the.  honour  of  the  parties  to  it,  acquires  a  right 
of  action  against  all  those  parties  7.    And  after  a  pay- 

"Goggcrly  t>.  Cuthbert,  2  New  Rep.  170. — Ante,  143. 

*  Burbridge  v.  Manners,  3  Campb.  194. 

'  Per  Lord  Ellenborough,  in  Callow  v.  Lawrence^  3  M.&  S.  97. — 
Gomeserra  r.  Berkeley,  1  Wils.  46". 

♦Id.  ibid.  Ilolroyd  v.  Whitehead,  1  Marsh.JSO.  and  55  Geo. 3. 
C.  184.8.  19. 

'  Becki/,  Robley,  cited  1  H.  Bla.  89.  (n).  Brown  drew  a  bill  upon 
Robley,  which  J^oblcy  accepted,  payable  to  Hodgson  or  order;  Rob- 
ley  did  not  pay  it  when  it  was  presented,  upon  which  Brown  took  it 
up;  Brown  afterwards  indorsed  it  to  Beck,  and  Beck  brought  an  ac- 
tion upon  it  against  Robley,  but  the  jury  thought,  that  when  Brown 
took  up  the  bill,  its  negotiability  ceased«  and  found  for  the  defend- 
■j  ant;  and  on  a  rule  nisi,  for  a  new  trial,  the  court  thought  the  jury 

right*  and  Lord  Mansfield  said,  ^'  when  a  draft  i^  given,  payable  Co 
A.  or  order,  the  purpose  is,  that  it  shall  be  paid  to  A.  or  order,  and 
Vfhen  it  comes  back  unpaid,  and  is  taken  up  by  the  drawer,  it  ceases 
to  be  a  bill;  if  it  were  negotiable  here,  Hodgson  would  be  liable,  for 
which  there  is  no  colour."  See  observations. on  this  case,  Callow  <u* 
X^wrence,  3  M.  h  S.  97»  8.  and  Bayl.66. 

*55  Geo.  3.  c.  184.  s.  14.,  &c. 

f  Mertens  v»  Winnington,  1  £sp.  Rep«  112.  et  post* 
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roentof  a  part,  a  bill  may  be  indorsed  over  for  the  re*  ni.  Tim^oi 
sidue*.  If  the  holder  of  a  bill  be  indebted  to  a  prior 
party,  and  be  doubtful  as  to  his  solvency,  it  is  not  ad- 
visable to  transfer  the  bill,  because,  if  he  holds  it,  he 
may  treat  it  as  a  mutual  credit,  and  set  off  the  amount 
against  his  own  debt;  but  if  he  transfer  it,  and  after 
the  act  of  bankruptcy  is  obhged  to  take  it  up,  he  can 
only  prove  under  the  commission,  and  receive  a  divi- 
dend, and  must  pay  the  whole  of  his  own  debt  \ 

If  a  party,  whether  before  or  after  a  bill  or  note  be 
due,  become  the  indorsee  or  holder  by  delivery,  with 
notice  that  the  party  from  whom  he  receives  it  had  no 
right  to  make  the  transfer,  he  will  acquire  no  better 
right  than  such  party,  and  a  person  who  discounts  a 
bill  for  the  full  value,  after  he  knows  that  it  has  been 
lost  by  the  owner,  will  not  only  be  precluded  from  re- 
covering thereon,  but  will  be  liable  to  an  action  of  tro- 
ver, even  without  any  previous  demand ';  nor  can  a 
person  who  receives  a  bill  with  notice  that  an  action 
has  been  commenced  thereon,  and  still  depending,  sus- 
tain another  action  against  the  same  party  ♦. 

Witli  respect  to  the  modes  by  which  transfers  of  a  iv.  Modetot 
bill  or  note  may  be  made,  they  depend  on  the  terms  of  ^"****''' 
the  instrument,  as  whether  it  be  payable  to  the  bearer, 
or  to  the  order  of  the  drawer  or  payee ;  in  the  former 
case  it  is  transferrable  by  delivery,  and  in  the  latter 


'  Hawkins  v,  Carcly,  Lord  Raym.  360. — Carth.  466. — 1  Sa1k.65. 
S.  C. — Hawkins  v.  Gardner,  12  Mod.  213. — ^Johnson  t?.  Kennion, 
2Wils.262. 

*Ex  parte  Hale,  3  Vcs.  jun.  304.  —  3  T.  R.  509.— 6  T.  R.  57.  — 
I  Mont,  543. — See  post,  Rankruplcy, 

^  Lovell  V.  Martin,  4  Taunt.  799- 

*  Marsh  and  another  v.  Newell,  1  Taunt.  109.  This  was  a  rule 
niu,  to  cancel  the  bail  bond  given  herein  under  the  following  circum- 
stances :  Plaintiff  had  arrested  defendant  on  a  promissory  note  pay* 
able  to  plaintiff,  or  bearer ;  plaintiff  afterwards  paid  the  note  to  one 
Frost,  who  likewise  arrested  the  defendant  upon  the  same  instrument. 
The  court  held,  that  as  the  transfer  of  the  note  to  Frost  was  accora« 
panied  with  a  notice  of  the  action  which  was  pending,  Frost  could 
iiot,  after  such  notice,  Ce  permitted  to  bring  a  second  action  against 
tbe  defendant. 
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rTj^orfwdf       {)y  indorsement,  which  may  be  made  either  in  blanks 

In  full,  conditional,  or  restrictive'. 

When  a  bill  or  note  is  by  the  terms  of  it  payable  to 
a  certain  person  or  bearer^  it  is  transferrable  by  mere 
delivery »;  and  where  a  bill  is  payable  to  the  order  of 
ft  fictitious  person,  it  will  operate  against  all  parties 
aware  of  the  circumstance,  as  a  bill  payable  to  bearer, 
and  will  be  transferrable  by  delivery  ^ 

A  bill  payable  to  the  order  of  a  certain  person,  or  to 
that  person  or  order,  or  assigns,  or  to  the  drawer  s 
order,  is  transferrable  iu  the  first  instance  only  by 
indorsement  ♦. 

No  particular  form  of  words  is  essential  to  an  in- 
dorsementy  the  mere  signature  of  the  party  making  it 
is  itt  general  sufficient  ^  An  indorsement  which  men-* 
tions  the  name  of  the  person  in  whose  favour  it  is 
made,  is  called  an  indorsement  in  full,  and  an  indorse*- 
mcnt  which  does  not,  is  called  an  indorsement  in 
blank.  After  an  indorsement  in  full,  tl>e  indorsee  can 
Only  transfer  his  interest  in  the  bill  or  note  by  indorse- 
ment in  writing,  but  after  an  indorsement  in  blanks  he 
I  may  transfer  by  delivery  only,  and  so  long  as  the  in- 

dorsement continues  in  blanks  it  makes  the  bill  or  note 


'  Per  Eyre,  C.J,  in  Gibson  r.  Minct,  1  Hon.  Bla.  605.  "  Bills  of  ex- 
change being  of  sereral  kinds,  the  title  to  sue  upon  any  one  bill  uf 
exchange  in  particular,  will  depend  upon  what  kind  of  bill  it  is,  and 
whether  the  holder  claims  title  to  it  as  the  original  payee,  or  as  deriving 
from  the  original  payee  or  from  the  drawer  ;  in  the  case  of  a  bill  drawn 
payable  to  the  drawer's  own  order,  who  is  in  the  nature  of  an  original 
payee,  the  title  of  an  original  payee  is  immediate  and  apparent  on  the 
face  of  the  bill.  The  derivative  title  is  a  title  by  assignment,  a  title 
which  the  common  law  does  not  acknowledge,  but  which  exists  unty 
by  the  custom  of  merchants,  as  it  is  by  force  of  the  custom  of  roer* 
chants,  that  a  billot'  exchange  is  assignable  at  all,  of  necessity;  the 
custom  must  direct  how  it  shall  be  assigned,  and  in  re&pect  of  bills 
payable  to  order,  the  custom  has  directed  that  the  assignment  should 
4>e  made  by  a  writing  on  the  bill  called  an  indorsement,  appointing 
the  contents  of  that  bill  to  be  paid  to  some  third  person,  and  in  re- 
spect of  bills  drawn  payable  to  bearer  that  the  assignment  should  be 
constituted  by  delivery  only." 

*  See  last  note. 

^  Gibson  v.  Minct,  1  Hen.  BU.  600.  ante,  83»  4. 

*  Supra,  n.  1. 

« Hill  P.  Lewis,  Holt,  1 17.— Pinkneyr.  Hall,  Ld.Raynu  17^. 


Ct  BILLS,  &C.  171 

payable  to  bearer  * :  and  if  the  first  indorsement  on  a  iv.  iiMcinf 
bill  or  note  be  made  in  blank,  it  will,  as  against  the 
payee,  drawer,  or  acceptor,  be  assignable  afterwards 
by  mere  delivery,  notwithstanding  subsequent  indorse- 
ments in  full  having  been  made  thereon  *. 

When  a  bill  or  note  is  payable  to  tlie  order  of  the 
drawer,  or  of  a  third  person  as  payee  therein  na.med, 
the  name  of  such  drawer  or  payee  must  appear  in  the 
first  indorsement,  whether  such  indorsement  be  in« 
tended  to  convey  to  the  indorsee  the  absolute  property 
in  the  bill  or  note,  or  merely  to  enable  him  to  receive 
payment  thereof,  as  agent  of  such  indorser ' ;  and  al- 
though such  indorsement  is  usually  made  by  the 
drawer  or  payee  writing  on  the  back  of  the  bill,  yet 
it  may  be  made  by  writing  on  the  face  of  it,  for  the 
writing  on  the  face  of  a  note  is  of  the  same  effect  as 
an  indorsement,  and  is  always  accepted  and  taken  as 
such  by  the  courts  of  law  \ 


^^mmm 


'  Peacock  r.  Rhodes,  Doug1.6ll.  633.  A  bill  was  drawn  by  the 
defendant,  payable  to  Ingham  or  order,  Ingham  indorsed  it  in  blank, 
after  which  it  was  stolen  ;  the  plaintiff  took  it  bona  fide,  and  paid  a 
valuable  consideration  for  it,  and  acceptance  and  payment  being  re- 
fused, gave  notice  to  the  defendant,  and  brought  this  action.  A  case 
was  reserved  for  the  opinion  of  the  court,  and  it  was  contended,  that 
this  bill  was  not  to  be  considered  as  payable  to  the  bearer,  and  the 
plaintiff  had  no  better  right  upon  it  than  the  person  of  whom  he  took 
it;  bat  the  court  said,  there  was  no  difference  between  a  note  in- 
dorsed in  blank,  and  one  payable  to  bearer,  and  the  plaintiff  had 
judgment.  Francis  v.  Mott,  at  N.  P.  before  Lord  Mansfield,  cited 
Dougl.  6l2.  was  a  similar  case,  and  the  attorney-general,  who  wa3 
for  the  defendant,  after  attempting  unsuccessfully  to  shew  that  the 
plaintiff  knew  the  bill  was  obtained  unfairly,  gave  up  the  cause. 

^Smith  V.  Clarke,  Feake  225.  A  bill  was  indorsed  in  blank  by  the 
payee,  and  after  some  other  indorsements  was  specially  indorsed  in 
full  to  Jackson,  or  order;  Jackson  sent  it  to  Mu)r  and  Atkinson,  but 
did  not  indorse  it,  and  Muir  and  Atkinson  discounted  it  with  the 
plaintiffs.  The  plaintiffs  struck  out  all  the  indorsements  except  the 
£rst,  which  continued  in  blank.  This  was  an  Action  against  the  ac- 
ceptor, and  it  was  objected  that  the  plaintiffs  could  not  recover  with* 
out  an  indorsement  by  Jackson,  but  Lord  Kenyon  held  otherwise, 
snd  the  plaintiff  recovered.  The  plaintiffs  afterwards  proved  that 
Jackson  desired  Muir  and  Atkinson  to  discount  this  bill,  but  Lord 
Keoyon  thought  the  plaintiffs'  case  made  out  without  this  evi- 
dence. 

'  Barlow  t.  Bishop,  1  East.  432.-3  Esp.  266.  S.  C. 

*  Per  cor.  Yarborough  or.  Bank  of  England,  t6  East.  12. 
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iv.jKMbt«f  An  indorsement  made  upon  a  bill  or  note  thus,  '^  I 

give  this  note  to  A."  may  be  proved  as*  testamentary^ 
and  is  sufficient  to  transfer  the  property  therein  by 
the  party  making  it';  but  the  mere  circumstance  of 
the  payee  putting  a  number  or  any  private  mark  on  a 
bill  or  note  will  not  be  equivalent  to  an  indorsement  \ 
So  where  a  party  promised  to  indorse  a  bill,  and  upon 
the  faith  of  such  promise  a  stranger  wrote  an  indorse- 
ment in  the  name  of  the  party,  it  was  considered  that 
such  indorsement  was  invalid  K 

We  have  already  seen  that  a  bill  of  exchange  may 
be  drawn  by  an  agent,  so  also  it  may  be  indorsed  by  a 
person  acting  in  that  capacity ;  in  which  case  he  must 
expressly  indorse  as  agent,  as,  "  E.  F.  per  proc.  A.  B.'* 
or  he  may  write  the  name  of  his  principal,  otherwise 
the  indorsement  would  be  inoperative  ♦. 

In  the  negotiation  of  bills  it  frequently  happens 
that  parties  who  are  employed  merely  as  agents  are 
obliged  to  indorse  them  for  the  purpose  of  trans- 
mitting them  to  their  principals,  and  if  such  indorse- 
ment be  written  unconditionally,  the  agent  (though 
he  have  no  interest  whatever  in  the  transaction  *)  will 
be  liable  to  pay  the  amount  of  the  bill ;  and  therefore 
to  exempt  themselves  from  responsibility  it  is  neces- 
sary in  such  case  to  specify  in  the  indorsement,  that  he 
makes  it  without  intending  to  incur  personal  responsi- 
bility for  the  payment,  which  may  be  effected  by 
lidding^  the  words  *  safis  recours''  which  operates  as 
a  special  indorsement,  and  is  a  notice  to  subsequent 
parties  taking  the  bill  that  such  persons  are  acting 
only  as  agents  *.  ^ 


'  Per  Lord  Chancellor,  io  Chatworih  v.  Leach,  4  Ves.  jun.  565. 

*  Fenn  v.  Harrison,  3T.  R.  757. — Ex  parte  Sbuttleworth,  3  Vci. 
jun.  368. 

'  Moxou  and  another  <v.  Pulling  and  another,  4  Campb.  51. 

♦  Barlow  v.  Bishop,  I  East.  432.-3  Esp.  266.  S.  C.  Ante,  36. 

*  Le  Feuvrc  v.  Lloyd,  5  Taunt.  749.  Ante,  Z6^  7-  n.  4. 

•  Goupy  V.  Harden,  7  Taunt.  159, 162, 3.    Ante,  36,  7,  d.  4»  sot 
forms,  post,  180.  m  U 
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In  the  case  of  bilU  under  five  pounclsi  the  indorse-  iv.iifo^f«of 
ment  must  be  attested  by  a  subscribing  witness,  and 
must  mention  the  name  and  place  of  abode  of  the  in-^ 
dorsee,  and  bear  date  at  or  before  the  making  thereof; 
in  short,  it  must  be  made  in  the  form  prescribed  in 
the  schedule  to  the  statute  17  Geo.  3.  c*  30.  s.  1,  which 
regulates  these  indorsements '.  Where  the  residence 
of  the  indorser  of  a  bill  is  not  well  known  in  the  com- 
mercial world,  it  would  be  advisable  for  him  in  all 
cases  to  mention  in  hia  indorsement  the  name  of  the 
place  where  he  resides  *• 

An  indorsement  in  blank  is  by  far  the  most  common,  in  Uaak. 
and  is  made  by  the  mere  writing  of  the  indorser*s  name 
on  the  back  of  the  bill,  without  any  mention  of  the 
name  of  the  person  in  whose  favour  the  indorsement 
is  made,  and  is  sufficient  to  transfer  the  right  of  action 
to  any  bonk  fide  holder,  and  so  long  as  it  continues  in 
blank  makes  the  bill  or  note  payable  to  bearer  ^ ;  but 
the  holder  may  write  over  it  what  he  pleases,  and  a 
blank  indorsement  on  a  bill  of  exchange,  conveys  a 
joint  right  of  action  to  as  many  as  agree  in  suing  ou 
the  bill,  though  such  persons  be  not  in  partnerships*. 

It  has  been  said,  that  such  an  indorsement  does  not 
transfer  the  property  and  interest  in  the  bill  to  the 
indorsee,  without  some  further  act  ^ ;  but  that  it  gives 
him,  as  well  as  any  other  person  to  whom  it  is  after- 
wards transferred,  the  power  of  constituting  himself 
assignee  of  the  beneficial  interest  in  the  bill,  by  filling 
it  up  payable  to  liimself,  (as  by  writing  over  the  in* 

dorser^s  name  **  pay  the  contents,")  which '  he  may  do 

™^ — • ■ — — — -.     -_       -      -  -■  ■ — ^.  ■■  ■ .     ■  ■^- 

'  See  provision  in  France,  Pothier  Traitc  du  Central  de  Change, 
part  I.  chap.  3.  num.  130.  and  see  Pardessus,  1  torn.  364  to  379* 

*  Bui.  Ni.  Pri.  276- 

'  Bayl.  46.— Peacock  v.  Rhodes,  Dougl.  633.  ante,  17^.— New* 
some  V.  Thornton,  6  East.  21,  ^. 

♦  Per  Lord  EUenborough,  in  Ord  v.  Portal,  3  Campb.  240. 

'  Clark  V.  Pigot,  1  Salk.  126.— 12  Mod.  192.  S.  C— Lambert  ». 
Pack,  1  Saik.  128. — Lucas  t>.  Haynes,  id.  130. — Lamberts.  Oakes. 
12  Mod.  244.— Lord  Raym.  443.  S.  C— Vin.  Ab.  tit.  Bills  of  Ex' 
chaDie,  H.  6.— Bui.  Ni.  Pri.  275. 
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iv.jiMMof       at  the  time  of  trial':  it  is  now  however  considered, 

that  a  blank  indorsement  is  sufficient  of  }tself  to  trans- 
fer the  right  of  action  to  any  bonft  fide  holder.  A 
blank  indorsement  may  be  converted  into  a  special 
one,  by  the  holder's  inserting  above  it  the  words  **  pay 
the  contents  to  A.  B."  but  such  holder  by  writing  those 
words,  and  transferring  the  bill  to  the  paity  named  in 
tlie  indorsement,  without  writing  his  own  name  as  an 
mdorser,  will  not  be  liable  on  the  bill\  If  the  indorsee 
fill  up  the  blank  indorsement,  and  make  it  payable  to 
himself,  it  is  said  the  action  cannot  be  brought  in  the 
name  of  the  indorser,  which  otherwise  it  may  be  *. 


'  Theed  v.  Lovell,  2  Stra.  1103.— Lambert  v.  Oakcs,  12  Mod.  244. 
Lord  Raym.  445.  S.  C. — Lambert  <z^.  Pack.  1  Salk.  127. — Lucas  4r. 
Hayncs,  id.  130. — Dchers  v.  Harriot,  1  Show.  l63. — Moore  v.  Man- 
ning;, Comyns,  311. — Lucas  V.  Marsh,  Barnes,  453. — ^Vin.  Ab.  tit. 
Bills  of  Exchange,  H.  8.— Bui.  Ni.  Pri.  275.  8. 

*  Vincent  and  others  v.  Horlock  and  others,  1  Campb.  442.  Ac- 
tion against  defendants  as  indorscrs  of  a  bill  of  exchange ;  the  decla- 
xation  stated  the  bill  to  have  been  drawn  by  Jacks,  payable  to  bis 
own  order,  indorsed  by  him  to  defendants*  and  by  them  to  plaintiffs. 
The  fact  was,  that  Jacks,  the  drawer  and  payee  of  the  bill,  indorsed  it 
in  blank  to  Horlock  and  Co.,  and  that  Caleb  Jones,  one  of  the  partners 
in  that  house,  wrote  over  Jacks's  signature  "  pay  the  contents  to  Vin- 
cent and  Co."  without  signing  his  own  name  or  that  of  his  firm.  Lord 
Ellenborough.  1  am  clearly  of  opinion  that  this  is  not  an  indorsement 
by  the  defendants*  for  such  a  purpose,  the  name  of  the  party  must 
appear  written,  with  intent  to  indorse.  Wc  see  these  words,  "  pay  th« 
contents  to  such  a  one,"  written  over  a  blank  indorsement  every  day, 
without  any  thought  of  contracting  an  obligation,  and  no  obligation 
is  thereby  contracted.  When  a  bill  is  indorsed  by  the  payee  in  blank 
a  power  is  given  to  the  indorsee  of  specially  appointing  the  payment  to 
be  made  to  a  particular  individual ;  and  what  he  does  in  the  exercise 
of  this  power  is  only  expressio  eorum  qux  tacite  insunt.  This  is  a 
sufficient  indorsement  to  the  plaintiffs,  but  not  by  the  defendants. 
Plaintiff  nonsuited. — See  also  Ex  parte  Isbestcr,  1  Rose,  20.  S.  P. 

^  A  full  or  special  indorsement  contains  in  itself  a  transfer  of  the 
interest  in  the  bill  to  the  person  named  in  such  indorsement,  Poth. 
Traite  du  Contrat  du  Change,  part  1,  chap.  2,  s.  23,  4.  But  a  bare 
indorsement,  without  other  words  purporting  an  assignment,  does  not 
work  an  alteration  of  the  property.  Per  cur.  Lucas  v.  Haynes,  Salk  130. 

Clark  V.  Pigot,  12  Mod.  193.  1  Salk.  126.  S.  C.  Clark  having  a 
bill  of  exchange  payable  to  him  or  order,  put  his  name  upon  it,  leaving 
a  vacant  space  above,  and  sent  it  to  J.  S.  his  friend,  >\ho  got  it  ac* 
cepted ;  but  the  money  not  being  paid,  Clark  brought  assumpsit 
against  the  acceptor.  And  it  was  objected  that  (he  action  should 
have  been  brought  by  J.  S.  But  per  Holt,  C.  J.,  J.  S.  bad  it  in  Ku 
power  to  act  either  as  servant  or  as&ignee.  If  he  had  filled  up  the 
blank  space,  making  the  bill  payable  to  him,  as  he  might  have  done 
if  he  would,  that  would  have  witnessed  his  election  lo  have  received 
it  as  indorsee.  The  property  of  the  bill  would  have  been  transferred 
to  him,  andht  only  could  have  maintained  this  action  ngaimt  the  ac* 
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A  blank  indorsement  makes  a  bill  transferfablc  by  iv.  «/«d*?«r 
the  indorsee  and  every  subsequent  holder  by  mere 
delivery  ■ ;  and  when  the  first  indorsement  has  been  in 
blank,  the  bill  or  note,  as  against  the  payee,  the  drawer, 
and  acceptor,  is  afterwards  assignable  by  meixj  deh' verj-, 
Botwithstanding  it  may  have  upon  it  subsequent  in- 
doreements  in  full,  because  a  holder,  by  delivery,  may 
declare  and  recover  as  the  indorsee  of  the  payee,  and 
strike  out  all  the  subsequent  indorsements,  whether 
special  or  nut*. 


ceptor;  but  since  he  has  not  filled  up  the  blank  space,  his  intention 
is  presumed  to  act  as  servant  only  to  Clark,  whose  name  was  put  there ; 
litat  on  payment  thereof  a  receipt  for  the  money  might  be  written 
over  his  name^  and  therefore  tlie  action  is  maintainable  by  Clark. 

From  the  foregoing  case  it  appears  that  a  blank  indorsement  ts  an 
equivocal  act,  and  that  it  is  in  the  power  of  the  party  to  whom  the 
bill  is  delivered,  to  make  what  use  he  pleases  of  such  an  indorse* 
tnent.  He  may  either  use  it  as  an  acquittance  to  discharge  the  bill, 
or  as  an  assigument  to  charge  the  indorser.  Solar.  N*  P*  4th  edit* 
331.2. 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed  in 
iliis  manner  **  pay  the  money  to  my  use,"  in  order  to  prevent  their 
being  filled  up  with  such  an  indorsement  as  passes  the  interest.  Per 
Lord  Hardwicke,  Ch.  in  Snee«».  Prcscott,  1  Ark.  249. 

"  A  bill,  though  once  negotiable,  is  certainly  capable  of  being  re- 
strained. 1  remember  this  being  determined  on  argument.  A  blank 
iiidorsement  makes  the  bill  payable  to  bearer ;  but  by  a  special  in- 
dorscxnent  the  holder  may  stop  the  negotiability."  Per  Lord  Mans* 
field,  C.  J.  Archer  v.  Bank  of  England.  Dougl.  659. 

*  Peacock  o.  Rhodes,  Dougl.  611,  633.  Bayl.  48,9*  A  bill  was 
drawn  by  the  defendant  payable  to  Ingram  or  order ;  Ingram  indorsed 
it  in  blank,  after  which  it  was  stolen  ;  the  plaintiff  took  it  bona  fide, 
and  paid  a  valuable  consideration  for  it,  and  acceptance  and  pay* 
nient  being  refused,  gave  notice  to  the  defendant  and  brought  this 
action.  A  case  was  reserved  for  the  opinion  of  the  court,  and  it  was 
contended,  that  this  bill  was  not  to  be  considered  as  payable  to  bearer, 
snd  that  the  plaintiff  had  no  better  right  upon  it  than  the  person  of 
vhom  be  took  it ;  but  the  court  said,  that  there  was  no  di/fercnce 
between  a  note  indorsed  in  blank  and  one  payable  to  bearer,  and  tbv 
plaintiff  had  judgment. 

^  Smith  r.  Clarke,  Peake  Rep.  225.  1  Esp.  Rep.  180.  S.  C— Anony- 
mous, 12  Mod.  3i5.  S.  P.  A  bill  was  indorsed  in  blank  by  the  payee, 
and  after  some  other  indorsements  was  indorsed  to  Jackson  or  ord^^r. 
Jackson  sent  it  to  Muir  and  Atkinson,  but  did  nut  indorse  it,  and 
Moir  and  Atkinson  discounted  it  \\ith  the  plaintiff's;  the  plaintiif 
struck  out  all  the  indorsements  except  the  first,  which  continued  in 
Uank.  This  was  an  action  against  the  acceptor,  and  it  was  objected 
that  the  plaintifls  could  not  recover,  without  an  indorsement  by  Jack*- 
*^n,  but  Lord  Kenyon  held  otherwise,  and  the  plaintiffs  recovered, 
"^hc  plaintiffs  afterwards  proved  that  Jackson  desired  Muir  and  At- 
kinson to  discount  this  bill,  but  Lord  Kenyon  thought  the  plaintiffs' 
<^aie  made  out  without  this  evidence. 

Chaters  V.Bell,  4  Esp.  Rep.  120.  The  declaration  stated  that  a 
Wl  was  drawn  payable  to  Curry,  by  him  indorsed  to  defendant,  and 
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IV.  Modef  of  Such  bciD  o^  the  effect  of  a  first  indorsement  in  blatik. 

it  has  been  observed,  that  it  is  advisable  for  the  in- 
dorsee in  some  cases  to  fill  it  up  so  as  to  make  it  an. 
indorsement  in  full,  in  order  to  avoid  the  risk  which 
he  may  run,  in  case  the  bill  be  lost,  of  its  getting  into 
the  hands  of  a  bon&  fide  holder  ^  When  bills,  &c. 
are  deposited  in  a  banker's  hands,  and  entered  short  in 
his  books,  or  are  in  his  possession,  in  case  he  becomes 
bankrupt,  his  assignees  will  not  be  entitled  thereto, 
though  such  deposit  enables  the  banker  to  pass  the 
interest  to  a  third  person  taking  it  bona  fide  for  a 
valuable  consideration*. 

spcdid  or  In  fuiL       An  indorsement  mfull^  or  special  indorsement,  is  so 

called,  because  the  indorser  not  only  writes  his  name 
or  that  of  his  firm,  but  expresses  therein  in  whose  favour 
the  indorsement  is  made,  as,  '^  pay  the  contents  to  Mr. 
A.  B.  or  order.**  This  indorsement  contains  in  itself  a 
transfer  of  the  interest  in  the  bill  to  the  person  named 
in  the  indorsement ',  and  makes  the  bill  transferrable 
in  the  first  instance  by  the  indorsement  of  ^.  B.  only*; 
though  afterwards,  if  A.  B.  make  a  blank  indorsement, 
it  is  transferrable  by  delivery  as  well  as  by  indorsement. 
As  the  negotiability  of  a  bill,  originally  transferrable, 
can  only  be  restrained  by  express  restrictive  words,  the 
words  ^*  or  order"*  need  not  be  inserted  in  a  full  indorse- 
ment, to  give  the  bill  a  subsequent  negotiable  quality  ^ 

by  the  defendant  to  the  plaintiff.  There  v/cre  in  fact  several  inter- 
mediate indorsements  between  Curry  and  the  defendant,  which  were 
omitted  in  the  declaration,  and  it  was  contended  that  the  plaintiff 
should  have  either  declared  as  the  immediate  indorsee  of  the  pa^'ee,  or 
have  stated  all  the  indorsements.  But  Lord  Ellenborough  over-ruled 
the  objection. — See  also  Way  nam  v.  Bend,  and  Critchlow  v.  Parry, 
1  Campb.  175. 

*  Beawes,  pi.  178.  , 

*  Zinck  V.  Walker,  2  Bla.  Rep.  1156.— Bolton  v.  Puller,  1  Bos.  Se 
Pul.  547. — Haille  r.  Smith,  id.  566. — Collins  v.  Martin,  id.  648. — 
Giles  V.  Perkins,  9  East.  12. — Carstairsf.  Bates,  3  Campb.  301.  * 

3  Poth.  pi.  22,  23,  24. 

*  Pots  r.  Reed,  6  Esp.  Rep.  57.  Pobt,  178f  n.  2. — Mead  v.  Young, 
4  T.R,  28,  and  see  cases  in  next  note. 

*  Moore  v.  Manning,  Com.  Rep,  311. — 1  Selw.  332.  4th  cd.  n.  46. 
A  note  was  drawn  by  the  defendant,  payable  to  Statham  or  order, 
Statham  indorsed  it  to  Withcrhead,  but  did  not  add  '*  of  to  hit 
order,"  Witherhead  indorsed  it  to  the  plaintiff.  The  defendant  co«- 
tended  that  there  were  no  express  words  to  authorise  Witherhead  to 
assign  it,  he  had  no  such  power ;  but  the  whole  court  resolved,  thai 
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The  J)ayee  or  indorsee  having  the  absolute  property  iv.  Mode  of 
in  the  bill,  and  the  right  of  disposing  thereof,  has  the 
power  of  limiting  the  payment  to  whom  he  pleases  * ; 
and  consequently  he  may  imke  3,  restrictive  indorse- 
ment; thus  he  may  stop  the  currency  of  the  bill,  by 
giving  a  bare  authority  to  receive  the  money,  as  by  an 
indorsement  requesting  the  drawee  to  **  pay  to  J.  for 
my  use,"  "or  to  /.  S.  only,"  or  **the  within  must  be 
credited  to  -//•  JB."  which  modes  prevent  a  blank  in- 
dorsement from  being  filled  up  by  tlie  indorsee,  so  as 
to  convey  any  interest  in   the  bill   to  himself*,  and 

&s  the  bill  was  at  first  assignable  by  Statham,  as  being  .payable  to 
bim  or  order,  and  all  Statham's  interest  was  transferred  to  Wiibcr- 
bcad,  and  the  right  of  assigning  it  \vas  transferred  also,  and  th« 
plaintiff  had  judgment. 

Acheson  v.  Fountain,  1  Stra.  557 >  Select  Cases,  126.  S.  C.  Upon  a 
case  made  at  nisi  prius,  coram  Pratt,  C.  J.  it  appeared  that  the  plain* 
tiff  bad  declared  on  an  indorsement  made  by  A.  whereby  he  appointed 
tbe  payment  to  be  to  B.  or  order,  and  upon  producing  the  bill  in  evi- 
dence, it  appeared  to  be  payable  to  A.  or  order,  but  tbe  indorsement 
was  in  these  words,  "  Pay  the  contents  to  B,"  and  therefore  it  was  ob- 
jected that  the  indorsement  not  being  to  order,  did  not  agree  with  the 
plaintiff's  declaration  ;  but,  upon  consideration,  the  whole  court  were 
of  opinion  that  it  was  well  enough^  that  being  the  legal  import  of  the 
iadorsement,  and  that  the  plaintiff  might,  upon  this,  have  indorsed  it 
over  to  another,  who  would  be  the  proper  order  of  the  first  indorser. 

Kdie  r.  East  India  Company,  2  Burr.  12 16.  and  1  Bla.  Rep.  2.95. 
S.  C.  \Yhere  a  foreign  bill  of  exchange  was  drawn  by  A.  on  B.  pay- 
able to  C.  .or  order,  and  accepted  by  B-«  and  C.  indorsed  it  to  D.  with- 
out adding  the  words,  "  or  order,"  and  D.  afterwards  indorsed  it  to 
£.  who  brought  an  action  against  B.  the  acceptor,  for  non-payment* 
evidence  having  been  adduced  at  the  trial,  of  the  usage  of  merchants 
HJth  respect  to  indorsements  of  bills  payable  to  order,  where  the  words, 
"  or  order,"  were  omitted  in  the  indorsement,  which  evidence  was  con- 
tradictory, some  merchants  declaring,  that  the  omission  did  not  mukc 
anv  difference, others  that  it  restrained  the  negotiability  of  the  bill, 
aiuJ  made  it  payable  to  the  indorsee  only,  the  jury  found  a  verdict  for 
the  defendant.  On  a  motion  for  a  new  trial,  on  tbe  ground  that 
evidence  of  the  usage  ought  not  to  have  been  allowed,  that  the  cus- 
tom of  merchants  was  part  of  the  law  of  England,  and  tliat  the  law  of 
r.Qgland  was  fully  settled  on  this  point,  the  court  were  unaniiuous 
tikzi  a  new  trial  ought  to  be  granted,  and  Lord  Mansfield,  C.  J.  said,  ho 
Has  cl(;ar»  the  evidence  ought  not  to  have  been  admitted,  for  the  law 
^as  fully  settled  in  the  cases  of  More  v.  Manning,  and  Acheron  r. 
Faantaioy  (ante,  17^)-  The  other  judges  concuned,  and  Uennison«  J. 
said,  thut  there  was  not  any  instance  of  a  restrictive  limitaUon» 
HncTc  a  bill  was  originally  made  payable  to  A.  or  order ;  that  he  had' 
never  heard  of  an  indorsement  to  A.  only,  and  that  in  general  tbe  in- 
corscmeiit  followed  the  nature  of  the  thing  indorsed. 

'  Edie  V.  East  India  Company,  Burr.  1218,  Bayl.  49»  supra. 

*Per  Wilroot,  J.  iu  Edie  v.  East  India  Company,  Burr.  1227.  Bla. 
Hep*  29{f.  S,  C.  and  per  Lord  Hardwicke,  iu  Suee  v.  Prescott,  1  Atk« 

N 
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w.Modeoi       from  making  a  transfer  of  the  bill,  &C. ;  and,  when 

made  for  the  use  of  the  indorseri  is  revocable  in  its 
nature  hke  a  power  of  attorney  '•  But  an  indorsement 
of  a  bill  of  exchange  in  these  words,"  Pay  the  contents 
on  the  bill  to  J.  JS.,  being  part  of  the  consideration 
in  a  certain  deed  of  assignment  executed  by  the  said 
A.  B.  to  the  indorsers  and  others,"  is  not  a  limited  in- 
dorsement *• 


249«  Bills  and  notes  are  frequently  indorsed  in  this  manner,  ^*  pray 
pay  the  money  to  my  use,"^  in  order  to  prevent  their  being  filled  up 
mih  such  an  indorsement  as  passes  the  interest ;  and  see  Poth.  pi.  8df 
so- 
Archer  V,  Bank  of  England,  Dougl.  615,  637'  A  bill  was  drawn 
by  the  plaintifis  upon  Claus  Heide  and  Co.  payable  to  Jens  Maestue 
or  order.  M»stue  indorsed  it  to  this  effect,  *'  the  within  must  he  ere" 
dited  to  captain  M.  L.  Dahl,  value  in  account ^  Christiana^  17 th  Jan.  1 77 Sf 
Jens  Mastucy"  and  sent  it  to  Claus  llcide  and  Co.  who  credited  Dahl 
for  the  amount,  and  gave  notice  to  Dahl  and  the  plaintifls,  that  they 
had  done  so ;  an  indorsement  by  Dahl  was  afterwards  forged  upon  the 
bill,  and  the  bank  discounted  it.  Claus  Heide  and  Co.  having  be- 
come insolvent,  Fulgberg  paid  it,  for  the  honour  of  the  plaintiffs,  and 
upon  the  ground  that  the  indorsement  had  restrained  the  negotiability 
of  the  bill,  they  brought  an  action  for  money  had  and  received 
against  the  bank  ;  Lord  Mansfield  directed  a  nonsuit,  but'  upon  a  rale 
to  shew  cause  why  there  should  not  be  a  new  trial,  and  cause  shewn, 
Lord  Mansfield,  Willes,  and  Ashhurst,  Justices,  thought  the  in- 
dorsement restrictive,  and  that  Dahl  himself  could  not  have  indorsed 
it,  and  that  the  plaintifis  were  entitled  to  recover,  but  Buller,  J.  thought 
otherwise,  upon  which  Lord  Mansfield  said,  the  whole  turned  on  the 
question,  whether  the  bill  continued  negotiable?  and  if  they  altered 
their  opinion,  they  would  mention  the  case  again ;  but  it  never  was 
inentioned  afterwards,  and  upon  a  new  trial,  Lord  Mansfield  directed 
the  jury  to  find  for  the  plaintiffs,  which  they  did. 

'  Poth.  pi.  l68. — Mar.  72.  ace. — Beawes,  pi.  219.  contra. — ^Post, 
158. 

*  Potts  «j.  Reed,  6  Esp.  Rep.  57.  Per  Lord  Ellcnborough,  this  is 
not  a  restrictive  indorsement,  and  as  to  the  other  words,  they  i«re 
surplusage,  and  could  not  affect  the  subsequent  negotiability  of  the 
bill.  If  the  bill  was  payable  out  of  a  particular  fund,  it  would  affile t 
the  negotiability  of  the  bill,  but  what  was  here  mentioned,  was  not 
the  fund  out  of  which  the  bill  was  to  be  paid,  but  the  consideration 
for  which  the  bill  was  given,  which  the  holder  had  nothing  to  do 
with.  Mr.  Gamon,  the  defendant,  was  here  personally  liable,  though 
the  liability  might  have  been  created  by  the  fund  mentioned  in  the 
indorsement,  as  arising  from  the  fund  so  deliglhated  by  tha  indorse- 
ment ;  and  whenever  a  party  is  personally  liable,  a  bill  it  negotiable* 
It  is,  however,  necessary  to  prove  Pugh's  Ihdorsementt  as  his  name  is 
inentioned  in  the  indorsement^  but  thotfgh  so  made  payable  to  him 
byname,  there  is  nothing  to  restrain  its  future  negotiability;  in  the 
case  cited>  the  bill  was  to  be  credited  to  Dahi's  account,  no  such  re- 
striction or  direction  w»s  hei«.  See  abo  Haussoulier  v.  Hartsink, 
7T.R.733,S.P, 
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It  was  once  thought,  that  although  the  indorser  iv.  Modi  of 
might  make  a  restrictive  indorsement,  when  he  in- 
tended only  to  give  a  bare  authority  to  his  agent  to  re- 
ceive payment,  yet  that  he  could  not  when  the  in- 
dorsement was  intended  to  transfer  the  interest  in  the 
bill  to  the  indorsee,  by  any  act  preclude  him  from  as- 
signing it  over  to  another  person,  because,  as  it  was 
said,  the  assignee  purchases  it  for  a  valuable  consider- 
ation, and  therefore  takes  it  with  all  its  privileges, 
qualities,  and  advantages,  the  chief  of  which  is  its  ne- 
gotiability ".  It  has,  however,  long  been  settled  on 
the  above  principle,  that  any  indorser  may  restrain 
the  negotiability  of  a  bill,  by  using  express  words  to 
that  effect,  as  by  indorsing  it,  "  payable  to  J.  S.  only  ;'* 
or  by  indorsing  it,  **  the  within  must  be  credited  to 
**  J.  5*.***  or  by  any  other  words  clearly  demonstrating 
his  intention  to  make  a  restrictive  and  limited  indorse- 
ment; but  a  mere  omission  in  the  indorsement,  as  leav- 
ing out  the  words  "  or  order,"  will  not  in  any  case  pre- 
vent a  bill  being  negotiable  ad  infinitum '. 

It  is  competent  also  to  an  indorser,  to  make  only  a 
coiiditional  transfer  of  the  bill,  and  therefore  if  the 
payee  of  a  bill,  annexes  a  condition  to  his  indorse- 
ment before  acceptance,  the  drawee,  who  afterwards 
accepts  it,  is  bound  by  that  condition,  and  if  the  terms 
of  it  be  not  performed,  the  property  in  the  bill  re- 
verts to  the  payee,  and  he  may  recover  the  sum  pay- 
able in  an  action  against  the  acceptor  ♦. 

*Edie<p.  East  India  Company,  Burr.  1226. 

*  Archer  v.  Bank  of  England,  Dougk  6^7.  ante,  17S.  in  note. 
'See  ante,  17&  note  5. 

*  Robertson  v.  Kensington  and  otbcrs«  4  Taunt.  30.  Payee  a^ain^t 
tHe  acceptors  of  a  bill  of  exchange;  when  the  bill  was  presented  for 
acceptance  it  had  the  following  indorsement  upon  it,  *'  Edinburgh^ 
'*  19tb  November,  1 808,  pay  tlie  within  sum  to  Messrs.  Clark  and  Koss, 

"  or  order,  upon  mt^  name  appearing  in  tkc  Gazetic  as  ensig/t  in  antf  re-  - 
'' pmtni  oj  tke  liMt^  between  the  \st  and  &Ath,  ifv>Min  txvo  month 
'\trom  this  date  ;  P.  Robertson. '*  The  bill  had  several  »ub«*quenl 
i  iodorbftneiits,  and  when  due,  was  paid  by  the  acxeptors  to  the  bolder; 
^^e  p)aiiitifi''>  name  had  never  a»j>earfd  in  ihe  Ciazi»tte  as  ensijin  in 
^y  regimeut  ol  the  line  ;  the  plaintiA'  had  a  veidicty  subject  to  a  ca^»e 
'tetr^cd  for  the  opinion  of  the  couil.  The  ca-e  was  after wardh  Hr- 
gucd,  and  for  iUc  ^laiuiiff  it  v^as  conteudcd^  that  it  was  competent 
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IV.  3h(je  of  A  payee  or  indorsee  of  a  bill,  may  also  make  a  qua^ 

lifted  indorsement,  so  as  to  transfer  the  interest  in  the 
bill  to  the  indorsee,  and  enable  him  to  sue  thereon, 
without  rendering  the  indorser  personally  responsible 
for  the  payment  of  the  bill ;  and  this  is  the  proper 
mode  of  indorsing  a  bill,  where  an  agent  indorses  alwll 
on  behalf  of  his  principal,  and  it  is  not  intended  that 
he  shall  be  personally  liable '. 

Although  an  indorsement  may  be  made  in  blank,  in 
full,  or  restrictive,  yet  it  cannot,  after  acceptance,  be 
made  for  less  than  the  full  sum  appearing  to  be  due 
upon  the  bill,  &c.  transferred  *,  because  a  personal  con- 
tract cannot  be  apportioned,  and  it  would  be  making 
the  acceptor  liable  to  two  actions,  when  by  the  con- 
tract raised  by  his  acceptance,  he  intended  to  subject 
himself  only  to  one;  but  when  a  bill  has  been  indorsed^ 
before  acceptance,  for  part  of  the  sum  for  which  it  is 
drawn,  it  has  been  said  that  the  acceptor  may,  by  his 
acceptance  after  this  indorsement,  become  liable  to  two 


for  him,  by  this  special  indorsement,  to  make  only  a  conditional 
transfer  of  the  absolute  interest  in  the  bill,  and  the  defendants,  by 
subseqaently  accepting  the  bill,  became  parties  to  that  conditional 
transfer ;  that  as  the  condition  was  not  performed,  the  transfer  was 
defeated,  and  they  became  liable,  at  the  expiration  of  two  months,  to 
pay  the  plaintiff,  to  whom  the  property  reverted,  the  contents  of  the 
bill,  of  which  none  of  the  indorsers  could  enforce  payment  again&l 
the  acceptors,  because  they  had  all  received  the  bill,  subject  to  the 
condition,  and  were  bound  thereby.  The  court  gave  judgment  for 
the  plaintiff. 

'  Goupy  and  another  v.  Harden  and  others,  7  Taunt.  l60,  1.  Evi- 
dence was  given,  that  when  agents  indorse  foreign  bills,  for  the  mere 
purpose  of  transmitting  tbem  without  intending  to  incur  responsibility 
for  the  payment,  it  is  their  practice  to  add  to  the  indorsement  the 
vrovd^y  ^*  sant  recours.*'  Dallas,  J.  observed,  the  defendants  might 
have  specially  indorsed  this  bill,  sans  recours,  if  they  had  thought  fit 
so  to  do,  but  they  have  not  done  it»  and  therefore  they  are  personally 
liable ;  see  also  ante,  36, 7*  n.  4. 

The  mode  of  making  a  qualified  indorsement,  may  be  thiu :  ^'  I 
hereby  indorse,  assign,  and  transfer,  my  right  and  interest  in  this  bill 
to  C.  D.  or  order,  but  with  this  express  condition,  that  I  shall  not 
be  liable  to  the  said  C.  D.  or  any  holder^  for  the  acceptance  or  pay- 
ment of  such  bill,  A«B."  or  the  form  may  be,  as  adopted  in  France, 
by  the  indorser  writing  his  name,  and  subscribing^  "  without  re- 
course to  me,"    See  ante,  172,  n,  6. 

.^  Hawkins  v.  Cardy,  Ld.  Raym.  d60.— Cartlu  466.-^12  Mod.  213. 
1  Salk.  65.  S.  C. 
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actions ' ;  ^uicl  when  the  drawer  of  a  bill  has  paid  part,  iv.  Mode  of 
it  may  be  indorsed  over  for  the  residue  *. 

Upon  a  transfer,  whether  by  indorsement  or  bare 
delivery,  the  bill  should  be  delivered  to  the  assignee ; 
and  in  all  cases  of  a  transfer  of  a  bill  drawn  in  sets, 
each  part  should  be  delivered  to  the  person  in  whose 
favour  the  transfer  is  made,  otherwise,  the  same  in- 
conveniencies  may  follow,  which  we  have  seen  may 
arise  upon  a  neglect  to  deliver  each  of  them  to  the 
payee*.  A  delivery,  however,  is  not  essential  to  vest 
the  legal  right  in  the  payee  or  indorsee,  and  it  need 
not  be  alledged  in  pleading;  and  if,  after  acceptance, 
the  acceptor  should  improperly  detain  the  bill  in  his 
bands,  the  drawer  might  nevertheless  sue  him  oh  it, 
and  give  him  notice  to  produce  the  bill,  and  in  default 
of  prixluction  give  parol  evidence  of  its  contents*.  It 
n  not  necessary  for  the  holder  to  give  any  notice  to 
the  acceptor  of  the  indorsements,  nor  need  such  notice 
be  averred  in  pleading  ^ 


'  Beawesy  pi.  286.    Sed  qvcert  supra j  last  note. 

*  Johnson  r.  Kennion,  2  Wils.  ^6*2. — Hawkins  r.  Cardy,  1  Salk. 
6j.— Ld.  Uaym.  360.— Carih.  466.— 12  Mod.  213.  S.  C— Callow  v. 
Lawrence,  3  M.  &  S.  95. 

Hawkins  v.  Cardy,  Ld.  Raym.  360.— Carth.  466.— 12  Mod.  213. 
$a)k.  65*  /  In  an  action  upon  a  bill  drawn  by  the  defendant  for 
<€46. 19«.  payable  to  Blackman  or  order,  the  declaration  stated  that 
Blackraan  indorsed  ;£43.  4s.  of  it  to  the  plaintiflf;  the  defendant 
pleaded  an  insufficient  plea,  upon  which  the  plaintiff  demurred,  but 
the  whole  court  held  the  declaration  bad,  because  the  bill  could  not 
be  indorsed  for  less  than  all  the  money  d^c  thereon,  and  the  plaintiff 
discontinued  his  action;  and  per  Gould^  J.  in  Johnson  f.  Kennion, 
2  Wils.  262.  where  the  drawer  of  a  bill  has  paid  part,  you  may  in- 
dorse it  over  for  the  residue,  otherwise  not,  because  it  would  subject 
him  to  a  variety  of  actions. 

Mntc,  81,  122.— Bayl.68. 

*  Churchill  »•  Gardner,  7  T.  R.  596.— Smith  ©.  M'Clure,  5  East. 
476.-2  Smith's  Rep.  443.  S.  C. 

Churchill  v.  Gardner,  7  T.  R.  596.  In  an  action  by  the  payee  of  a 
1)111,  against  the  acceptor,  the  declaration  stated,  that  the  drawer 
made  his  certain  bill  of  exehange,  but  there  was  no  allegation  that  he 
tielivered  it  to  the  plaintiff,  and  the  defendant  demurred  specially  for 
that  cause;  but  the  court  was  clearly  of  opinion,  that  there  was  no 
fouDdation  for  the  objection ;  the  delivery  of  the  bill  to  the  plaintiff 
being  sufficiently  implied  in  the  allegation,  that  the  drawer"  made  '* 
the  bill. 

'  Reynolds  v.  Davis,  1  Bos.  &  Pul.  625. 
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V.  The  ^tei  of       The  nature  of  a  transfer  of  a  bill,  uOte»  or  check, 
the  Tifihi  which     the  right  which  it  vests  in  the  assignee,  apd  theobliga- 

it  vests  in  the  as-     .  •  i  •   i    •    •  i  i  •         •>..  '-^ 

8icrnce ;  and  the    tion  which  it  loiposes  on  the  person  making  it,  may,  m 
u  imposes'^n  the  »  great  measure,  be  collected  from  what  has  been  prc^ 

person  inakiae  it ;      •         i  •  j 

knd  h^  that  5b.    viously  said. 

rfSto^eT^  ^        With  respect  to  the  right  of  such  assignee,  whether 

by  indorsement  or  delivery,  he  has  such  an  interest  in 
the  bill  or  note  that  he  may  effect  a  policy  of  insurance 
to  secure  the  due  payment ' ;  and  though  he  has  no  di- 
rect legal  or  equitable  lien  upon  property  deposited  by 
the  drawer  with  the  acceptor  to  cover  the  liability  of  the 
latter,  in  respect  of  his  acceptance^  yet,  on  the  bank- 
ruptcy of  the  drawer  and  acceptor,  the  arrangement 
of  the  property  between  the  two  estates,  may  indirectly 
render  such  an  equity  available  *.  If  the  holder  is  a 
debtor  to  either  of  the  parties  to  a  bill,  who  he  expects 
will  become  a  bankrupt,  it  is  most  advisable  for  him 
not  to  negotiate  such  bill,  because  if  he  be  the  holder 
at  the  time  of  the  bankruptcy,  he  may  set  off  the 
amount  of  the  bill  against  the  claim  of  the  assignees 
.  upon  him  for  the  amount  of  his  debt,  whereas,  if  he 
be  not  the  holder  at  the  time  of  the  act  of  bankruptcy, 
he  cannot  set  off  the  amount,  but  must  pay  the  whole 
of  his  own  debt  to  the  assignees,  and  when  the  bill 
has  been  returned  to  him,  can  only  prove  and  receive 
a  dividend  upon  the  same  ^.  We  have  already  seen, 
that  a  person  who  receives  a  bill,  with  notice  that  it  is 
to  be  negotiated  only  upon  certain  terms,  holds  the 
bill  subject  to  such  terms,  and  therefore  where  A-»  ^ 
creditor  of  B,,  having  deeds  in  his  possession  as  a  se- 
curity for  the  debt,  received  a  bill  indorsed  by  B*  for 
the  purpose  of  getting  it  discounted,  but  neglects  to  do 
so,  he  cannot  appropriate  the  bill  to  his  own  use,  and 
maintain  an  action  upon  it  against  the  acceptor^;  but 
if  a  bill  be  transmitted  to  an  holder,  in  order  that  he 


»  Taskcr  «.  Scott,  6  Taunt.  234. 

*  Ex  parte  Waring,  2  Rose,  182. 

*  Past  tit.  bankruptcy. 

*  Dclaney  v.  Mitchell,  1  Stark.  439. 
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may  get  the  same  discounted  and  take  up  another  bill  v.j^Mfoftnni* 

which  is  falling  due^  and  to  which  he  was  a  party,  if 

he  do  not  succeed  in  getting  such  bill  discounted,  but 

pays  the  other,  he  may  retain  the  transmitted  bill  and 

sue  the  parties  thereto,  in  order  to  reimburse  himself 

the  amount  of  the  bill  which  he  took  up*. 

With  respect  to  the  limbility  of  the  party  transfer- 
ring a  billy  it  is  said  that  a  transfer  by  indorsement, 
b  equivalent  in  its  effect  to  the  drawing  of  a  bill, 
the  indorser  being  in  almost  every  respect  considered 
as  a  new  drawer  on  the  original  drawee*;  on  which 
principle  it  is  said  to  have  been  decided,  that  a  pro- 
missory note  indorsed  may  be  declared  on  as  a  bill  of 
exchange '  j  and  if  the  drawee  refuse  to  accept,  the 
indorser  is  immediately  liable  to  be  sued  ^  A  transfer 
by  indorsement,  vests  in  the  indorsee  a  right  of  action 
against  all  the  precedent  parties  whose  names  are  on 
the  bill ;  and  after  the  bill  has  been  duly  indorsed  by 
tlie  payee  in  blank,  it  is  transferrable  by  mere  delivery, 

'  Wftlsh  V.  Tyler,  sittings  at  Guildhall,  in  K.  B.  coram  Lord  £1- 
knborough,  after  Michaelmas  Term,  1817-  Declaration  on  a  bill  of 
fxchaoge,  dated  ISth  Murch^  1B17>  for  jC50,  payable  three  months 
after  daie»  drawn  by  John  Shaw  on  ihe  defendant  Tyler,  and  indorsed 
by  him  to  the  plaintiff.  The  defence  was,  that  Shaw  the  drawer,  sent 
the  bill  to  the  plaintiff  to  be  discounted,  and  with  a  request  to  send 
up  the  amount  to  Shaw,  in  order  that  he  might  take  up  a  bill  for 
«C77-  10#.  then  falling  due,  and  that  the  plaintiff  did  not  send  up 
the  money;  and  afterwards  the  bill  iov  £J7,  \0s,  having  been  re* 
tamed  to  and  paid  by  him,  he  proved  the  amount  under  Shaw's  com- 
mission. Per  Lord  Bllenborough,  This  affords  no  defence.  If  the 
produce  of  the  bill  was  to  have  been  applied  for  another  purpose,  then 
the  plaintiff  had  no  right  to  retain  the  bill  or  sustain  this  action  ;  but 
t-^e  plaintiff  being  unable  to  discount  the  bill,  and  having  been  com- 
pelled to  pay  that  to  which  he  was  a  party,  he  had  a  right  to  protect 
Himself  by  applying  the  bill  in  question  to  cover  his  own  advance. 
Mr.  Scarlett  for  the  pluntiff. 

*Smallwood  x>.  Vernon,  1  Stra. 479— Hill  «•  Lewis,  1  Salk.  13$. 
H'ilHams  V.  Field,  3  Salk.  68.— Claxton  v.  Syvift,  2  Show.  441.— S.C. 
iJ.  495.  501. — Heylyn  v,  Adamson,  2  Burr.  ^4. — Anonymous,  Holt, 
llo.— Claxton  v.  Swift,  Skin.  255.— Anonymous,  id.  343. — Hill  ». 
Lewis,  id.  41 1.— Luke  v,  Hayes,  1  Atk.  «82.— Haly  v.  Lane,  2  Atk. 
1S2.— Gibson  «r.  Minet,  1  Hen.  Bla.  587. — Houle  t?.  Baxter,  3  East. 
1S2.— BallinSilU  a/.  Glo^tcr,  id.  482. 

'BrowD  V.  narraden,  4  T.  R.  149.  cites  Buller  v.  Cripps,  6  Mod. 
29. 30. 

^Balliogalls  v.  Glostcr,  3  Bast.  481. — ^Starey  v.  Barnes,  7  East* 
4.38. 
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V.  Effect  of  itBLi' znd  the  holder  may  sue  all  parties  to  the  bill;  but 

unless  the  payee,  or  the  drawer,  when  the  bill  was 
payable  to  his  order,  has  first  indorsed  it,  a  party  who 
becomes  possessed  of  it,  can  only  sue  the  person  from 
whom  he  obtained  it*.  As  the  act  of  indorsing  is  si- 
milar to  that  of  drawing,  the  obligation  which  it  im-- 
poses  on  the  indorser  to  the  indorsee,  and  the  mode 
in  which  that  obligation  may  be  extinguished,  by  the 
holder's  laches  or  otherwise,  is  in  all  cases  exactly  simi-^ 
lar  to  that  which  a  drawer  of  a  bill  is  under  to  the 
payee  • ;  for,  as  observed  by  Lord  EUenborough,  C.  J., 
when  it  is  laid  down,  that  an  indorser  stands  in  all 
respects  in  the  same  situation  as  a  drawer,  all  the 
consequences  follow  which  are  attached  to  the  situa- 
tion of  the  latter '.  The  uidorser,  however,  is  not 
under  any  liability  in  any  instance  to  the  acceptor, 
unless  indeed  in  the  case  of  an  acceptance  for  his 
honour  \  An  indorsement  also  imposes  the  same  obli- 
gation on  the  person  making  it,  although  the  bill  con* 
tain  no  words  rendering  it  assignable '.  •  And  we  have 
seen,  that  if  an  agent  indorse  in  his  own  name  without 
qualifying  his  indorsement,  he  will  be  personally  liable 
even  to  his  principal  ^ 

A  transfer  by  delivery^  without  any  indorsement, 
when  made  on  account  of  a  pre-existing  debt,  or  for 
a  valuable  consideration  passing  to  the  assignor  at  the 

*  Anonymous,  Ld.  Raym.  738* — Miller  v.  Race,  Burr.  452.— Grant 
•  V.  Vaughan,  id.  I5l6. — Peacock  v.  Rhodes,  Dou;;!.  0'33, 

*Ibid. — Lambert  V.  Oakes,  Holt,  117- — Ante,  136,  7,  8. 

^  Ballingallsi;.  Gloster,  3  East.  483. — Starey  v.  Burncs,  7  East.  435. 

♦Poth,  pi.  Ill,  112. 

*  Hill  V.  Lewis,  1  Salk.  132. — Edie  v.  East  India  Company,  Burr. 
1226. — Lambert  v.  Oakes,  Holt,  1 17. — Cooke's  Bank.  Law,  173. 

Hill  v.  Lewis,  1  Salk.  132.  Moor  drew  one  note  payable  to  the 
defendant  or  his  order,  and  another  payable  to  him  generally,  without 
any  words  to  make  it  assignable;  the  defendant  indorsed  them  to 
Zouch,  and  Zouch  to  the  plaintiff;  the  first  objection  was,  that  the 
plaintid'  had  been  guilty  of  laches,  but  the  jury  thought  he  had  not, 
and  it  was  then  urged  that  the  second  note  was  not  assignable.  And 
Holt,  C.J.  agreed,  th.nt  the  indorsement  of  this  note  did  not  make  him 
that  drew  it  chargeable  to  the  indorsee,  for  the  words  •*  or  to  his 
grder,*'  give  authority  to  assign  it  by  indorsement,  but  the  indorse* 
ment  of  a  note  which  has  not  these  words,  is  good  so  as  to  make  the 
indorser  chargeable  to  the  indorsee. 

^  Aute,  36. 
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time  of  the  assignment,  as  where  goods  are  sold  to  v.jgr«i«fifijQi- 
him ',  imposes  an  obligation  on  the  person  making  it  '  ' 
to  the  person  in  whose  favour  it  is  made,  similar  to 
that  of  a  transfer  by  indorsement  * ;  a  distinction  was 
indeed  once  taken  between  the  transfer  of  a  bill  or 
check  for  a  precedent  debt,  and  for  a  debt  arising  at 
the  time  of  the  transfer,  and  it  was  held  that  if  A. 
bought  goods  of  B.  and  at  the  same  time  gave  him  a 
draft  on  a  banker,  which  JS.  took  without  any  objec- 
tion, it  would  amount  to  payment  by  yf .,  and  B.  could 
not  resort  to  him  in  the  event  of  the  failure  of  the 
banker  ^  But  it  is  now  settled,  that  in  such  case, 
unless  it  was  expressly  agreed  at  the  time  of  the 
transfer,  that  the  assignee  should  take  the  instrument 
assigned,  as  payment,  and  run  the  risk  of  its  beinor 
paid,  he  may,  in  case  of  default  of  payment  by  the 
drawee,  maintain  an  action  against  the  assignor,  on 
the  consideration  of  the  transfer*.  And,  where  a 
debtor  in  payment  of  goods  gives  an  order  to  pay  the 
bearer  the  amount  in  bills  on  London,  and  the  party 
takes  bills  for  the  amount,  he  will  not,  unless 
guilty  of  laches,  discharge  the  original  debtor  ^     And 

*Chvensoni;.  Morse,  7  T.  R.  64. — Ward  v,  Evans,  Ld.  Raym.  928. 
Lambert  o^.  Cakes,  12  Mod.  244. — Anonymous,  id.  408. — Puckford 
t>.  Maxwel!,  6T.R.  52. 

*Ward  i;.  Evans.  Ld.  Raym.  9^8. — Anonymous,  12  Mod.  408.--r- 
Ward  c.  Sir  Peter  £vans,  id.  521. — Moor  c.  Warren,  and  llolme  v. 
Barry,  1  Stra.  415.— Turner  r.  Mead,  id.  41 6. — nmb,  contra. — Ano- 
nymous, 12  Mod.  517- 

^  Clerk  V.  Mundall,  12  Mod.  203.— 1  Salk.  124.— 3  Salk.  68.  S.C. 
Anonymous,  id.  408. — Anouymuus,  id.  517« — Anonymous,  Holt, 
298,9.  et  post. — Vin.  Ab.  tit.  Payment,  A. — Cooke's  Bank.  Law,  173. 

*Owenson  v,  Morse,  7  T.  R.  65^  66. — Popley  v.  Ashley,  Holr, 
122.  ante,  125  to  130. 

^  Ex  parte  Dixon,  cited  in  6T.  R.  142,  3,  and  ante,  128,  9,  &e. 
£x  parte  Blackburne,  10  Ves.  204. — 1  Mont.  142.  149,  150.  acc.-^ 
Vernon  v.  Rovcrie,  2  Show.  296. — Bolton  p.  Reichard,  1  Esp.  Rep. 
106.  contra. 

Owensot)  t.  Morse^  7  T.  R.  64.  The  plaintiff  bought  some  plate 
of  the  defendant,  and  gave  him  some  country  bank-notes  in  payment; 
the  notes  were  dishonoured,  on  which  the  defendant  refused  to  de« 
liver  the  plate.  The  plaintiff  i>rought  trover  and  insisted  that  the 
notes  were  payment,  but  on  a  case  reserved,  the  court  held  that  they 
vcre  no  payment  unless  the  defendant  had  agreed  to  take  them  at 
payment,  and  run  the  risk  of  their  being  paid*  Nonsuit  ent^frcd.. 
^  also  Tapk^  v.  Martens,  8  T.  R.  451. 
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y.B feci  Kit thoA'  where  a  person  gets  a  bank  note,  navy  bill|  or  othfcf 

bill  or  note  discounted,  without  indorsing  it,  and  it 
turns  out  to  be  forged,  he  is  liable  to  refund  the  mo* 
ney  to  the  party  from  whom  he  received  it  '•     And 

Ex  parte  Blackburne,  10  Yes.  jun.  204.  Goods  sold,  to  be  paid  for 
by  bills  at  three  months.  The  drawers  and  acceptors  becoming  bank- 
rupts before  the  bills  were  due,  the  vendors  having  received  dividends 
under  their  commissions,  entitled  to  prove  under  a  commission  against 
the  vendees  who  had  not  indorsed  the  bills,  the  deficiency  as  a  debt: 
fill  that  shall  be  ascertained  a  claim  and  dividend  reserved  for  the 
whole.  The  Lord  Chancellor  said,  I  take  it  to  be  now  clearly  settled, 
that  if  there  is  an  antecedent  debt,  ILnd  a  bill  is  takM  Ivithout  taking 
an  indorsement,  which  bill  turns  out  to  be  bad,  the  demand  for  the 
antecedent  debt  may  be  resorted  to.  It  has  been  held,  that  if  there 
Is  no  antecedent  debt,  and  A.  carries  a  bill  to  B.  to  be  discountedj 
and  B.  does  not  take  A.'s  name  upon  the  bill,  if  it  is  dishonoured 
there  is  no  demand,  for  there  was  no  relation  between  the  parties 
except  that  transaction,  and  the  circumstance  of  not  taking  the  name 
upon  the  bill,  is  evidence  of  a  purchase  of  the  bill.  In  a  sale  of 
goods  the  law  implies  a  contract  that  thoie  goods  shall  be  pM  for.  tt 
is  competent  to  the  party  to  agre^  that  the  payment  shall  be  by  a  pu> 
ticular  bill.  In  this  instance  it  would  be  extremely  difficult  to  per- 
suade a  jury,  under  the  direction  of  a  judge,  to  say  an  agreement  to 
pay  by  bills,  was  satisfied  by  giving  bills,  whether  good  or  bad.  The 
bills  were  only  a  mode  of  paying  the  debt  of  ;£3000.  If  they  are  not 
f>aid,  the  original  debt,  arising  out  of  the  contrtct  Ibr  gotHk  iold 
and  delivered,  remains.  It  is  clear,  the  creditor  still  holding  the  bills, 
cannot  resort  to  that  original  contract.  In  general  cases,  where  the 
bill  is  not  paid,  it  there  is  no  bankruptcy^  the  creditor  must  come 
immediately  upon  the  bill  dishonoured,  sayings  he  cannot  procure  pay* 
nient,  and  desiring  to  have  paytnfent;  and  then  he  might  maintain  an 
action  for  goods  sold  and  delivered.  There  may  be  cases  in  which  he  may 
•hate  received  part  of  the  money  without  involving  the  difficulty  from 
giving  time  as  to  the  rest  of  it ;  as,  if  part  was  paid  before  it  was  dae; 
in  that  case,  if  no  time  was  given  for  payment  of  the  residue,  an 
acfitih  for  goods  sold  and  delivered  would  he  for  the  residue. 

'  Jones  and  another  t'.  Ryde  and  another,  1  Marsh.  157, 9- — 5  Tauat. 
488.  S.  C.  Assumpsit  for  £lOOO  for  money  had  and  received ;  at  the 
trial  the  plaintiffs  had  a  verdict,  subject  to  the  opinion  of  the  court, 
on  the  following  case :  The  defendants,  bill  brokers,  were  possessed  of 
a  navy  bill,  purporting  to  be  for  ^1884.  l6t,  lOif.  which  the  plda* 
tiffs,  also  bill  brokers,  discounted  for  them  at  their  request.  The  plain- 
tiffs afterwards  discounted  it  with  Mr.  Williams,  who  presented  it  for 
payment.  The  date  and  siini  in  the  bill  had  been  altered  since  it  was 
issued,  and  before  it  came  to  the  hands  of  the  defendants,  the  bill  being 
originally  issued  for  £884*  l5*.  lOd*  only.  Williams  received 
1^844.  l6s.  lOd,  from  the  tfansport-oiffice,  and  the  plaintiffs  repaid 
him  the  £1000,  and  brought  the  present  action.  The  court,  after 
argument,  held,  that  the  plaintiffs  were  entitled  to  recover,  and  al- 
though the  defendants  could  not  be  sued  as  indorsers  (the  instrument 
being  tranferrable  by  delivery)  they  were  not  released  fmn  the  responsi- 
bility they  incurred  by  passing  an  iostruntent  which  purported  to  be  of 
greater  value  than  it  really  was.  And  per  Grbbs,  C.  J.  The  ground  of 
resisting  this  claim  is,  that  it  was  a  negotiable  security,  without  ic« 
dorsement;  and  thtft  when  th^  holder  of  a  negotiable  security  passes 
It  away  without  indorsing  it,  he  means  not  to  be  responsible  u^n  it* 
This  doctrine  was  fully  discussed  in  the  case  of  Fenn  v,  Ilarrisoni 
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though  a  pirty  do  not  indorse  m  bill  or  note,  yet  lie  v.^weoftrnw* 
may  by  a  collateral  guarantee  or  undertaking,  become 
personally  liable  '• 

But,  as  on  a  transfer  by  delivery,  the  assignor'B 
name  is  not  on  the  instrument,  there  is  no  privity  of 
cotitract  between  him  and  any  assignee,  becoming 
sudi  after  the  assignmrat  by  himself,  and  consequently 
no  person  but  his  immediate  assignee  can  maintain  an 
action  against  him,  and  that  only  on  the  original  con- 
sideration, and  not  on  the  bill  itself*-    And  if  only 
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ST.  R.  757»  and  the  proposition  is  true,  but  only  to  A  certain  ex- 
teat.  If  a  man  pass  an  instrument  of  this  kind  without  indorsing  it, 
he  cannot  be  sued  as  indorser,  but  he  is  not  released  from  the  respon- 
libilitjr  which  he  incurs,  bj  passing  an  instrument  which  purports  to 
be  of  greater  value  than  it  really  is.  This  question  must  often  ba^a 
occurred  in  the  case  of  bank  notts  :  I  believe  it  is  not  disputed,  but 
that  if  a  man  take  a  forged  note,  hels  rntiiled  to  recover  the  amount 
of  it  from  the  person  of  whom  he  received  it ;  and  I  cannot  distin- 
guish this  from  the  cav  of  a  promissory  note ;  for  thoagh  one  should 
not  be  answerable  on  the  note  as  party  to  it,  one  should  be  liable  for 
the  money  which  had  been  paid  on  the  supposition  of  its  being  worth 
so  much.  Mr.  Justice  Chambre.  There  can  be  no  doubt  in  this  case; 
the  general  principle  is  perfectly  clear,  that  where  money  has  beau 
paid  without  a  consideration,  it  is  to  be  recovered  back.  It  would 
he  very  mischievous  if  the  doctrine  contended  for  by  the  deft^ndants 
could  be  supported,  as  it  would  very  materially  affect  the  credit  of 
these  instruments.  The  person  who  takes  them,  gives  credit  to  tha 
person  who  passes  them  to  him  for  the  amount,  and  if  thoy  fail,  the 
money  must  be  refunded.  In  this  case,  the  plaintiffs,  or  at  least 
Williams,  who  stood  in  their  place,  have  done  nothing  but  what  was 
for  the  advantage  of  the  defendants. 

*  Morris  v,  Stacey,  Holt,  C.  N.  P.  153.  A.  an  agent  for  some  ma« 
nafacturers,  sells  to  B.  who  likewise  acted  as  an  agent,  a  quantity  of 
shoes,  and  receives  certain  bills  of  exchange  in  payment.  B.  being 
pressed  to  indorse  them,  refuses,  but  writes  a  Icltrr  to  A.  in  which  he 
incloses  the  bills,  and  adds,  **that  should  they  not  be  honoured  when 
due,  he (B.)  would  see  them  paid."  Held  that  this  was  a  sufficient 
igreement  within  the  4th  section  of  the  statute  against  frauds  to  bind 
B.  to  pay  for  the  goods  in  default  of  his  principal. 

*  Ward  r.  Evans,  Lord  Raym.  928. — In  the  matter  of  Barringtoii^ 
2Sch.  &  Uf.  112. 

In  the  matter  of  Barrington  and  Burton,  bankrupts,  2  Sch.  ft  L^f. 
Rep.  112.  B.  hands  over  a  negotiable  note  for  valuable  const* 
deration  to  G.  not  indorsing  it,  but  giving  a  written  acknowledge* 
mcnt  on  a  separate  paper,  to  be  accountable  for  the  note  to  G.— G» 
indorses  the  note,  which,  together  with  the  written  acknowledgment, 
comes  into  the  hands  of  M.  for  valuable  cons rdera tin n,  and  B.  and 
the  several  parties  to  the  note,  become  bankrapts  ;  M.  cannot  prove 
the  note  against  the  estate  of  B.  the  written  acknowledgment  not 
hHng  assignable :  but  is  entitled  to  have  the  amount  made  an  item  iit 
the  account  between  B.  and  G.  and  to  stand  in  the  place  of  the  latter* 
'The  Lord  Chancellor.  This  undertaking,  though  for  valuable  con- 
^deration,  was  not  assignable  with  the  note,  nor  can  it  give  the  holder 
of  the  note,  to  whom  it  was  transferred,  a  right  to  prove  under  it 
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V.  Efmiofuu^  one  of  several  partners  indorse  his  name  on  a  biU,  and 

get  it  discounted  with  a  banker,  the  latter  cannot  sue 
the  firm,  though  the  proceeds  of  the  bill  were  carried 
to  the  partnership  account'. 

When  a  transfer  by  delivery  without  indorsement, 
is  made  merely  by  way  of  sale  of  the  bill,  as  some- 
times occurs  ^ ;  or  by  way  of  discount  and  not  as  a 
security  for  money  lent ',  or  where  the  assignee  ex- 
pressly agrees  to  take  it  in  paymentr  s^nd  to  ma  all 
risks  ^ ;  he  has  in  general  ik>  right  of  action  whatever 

against  the  estate  of  Barrington  and  Burton ;  the  note  does  not  makt 
them  debtors.  They  are  indeed  chargeable  on  the  ground  of  their 
undertaking  in  account  with  Gray  and  Son  ;  but  you  can  make  your- 
selves creditors  to  t]>e  bankrupt's  estate,  only  by  your  equitable 
right  to  stand  m  the  place  of  Gray  and  Son.  To  this  end  an  account 
must  first  of  all  be  taken,  to  see  whether  the  bankrupt's  estate  is 
debtor  to  Gray  and  Son ;  and  the'  roost  proper  course  would  have 
been  to  petition  that  the  assignees  of  Gray  and  Sou  might  prove  for 
your  benefit  on  the  estate  of  Barrington  and  Burton ;  if  there  shall 
appear  to  be  a  sufficient  balance  due  by  them  to  Gray  and  Son,  you 
will  be  entitled  to  be  paid  £300  out  of  that  balance.  But  this  un- 
dertaking does  not  make  you  creditors  on  the  estate  of  Burton  and 
Barrington.  It  only  gives  you  a  right  to  have  it  made  an  item  in  the 
account  between  them  and  Gray  and  Son. 

'  £mly  V.  Lye,  1 5  East.  7- 

*  Fenn  v.  Harrison,  3  T.  R.  757.— -Fydell  v.  Clark,  1  Esp.  Rep.  447. 
Bank  v,  Newman,  i  Ld.  Raym.  442. — 12  Mod.  241.  and  Comyns,  57. 
•      S.  C.—l  Mont.  142, 149,  150.— Ex  parte  Shuttkworth,  3  Ves.  jun. 
3()8.— Cullen,  100,  1. 

^  Fenn  v,  Harrison,  3  T.  R.  759. — Ex  parte  Shuttleworth,  3  Ves. 
jun.  368. — Fydell  v.  Clarke  and  another,  1  Esp.  Rep.  447. 

In  Fenn  t>.  Harrison,  3  T.  R.  759.  Lord  Kenyon  said,  it  is  ex- 
tremely clear,  that  if  the  holder  of  a  bill  send  il  to  market  without 
indorsing  his  name  upon  it,  neither  morality,  nor  the  laws  of  this 
country,  will  compel  him  to  refund  the  money  for  which  he  sold  it, 
if  he  did  not  know  at  the  time  that  it  was  not  a  good  bill.  If  he 
knew  the  bill  to  be  bad,  it  would  be  like  sending  out  a  counter  into 
circulation  to  impose  upon  the  world,  instead  of  the  current  coin. 
In  this  case^  if  the  defendant  had  known  the  bill  to  be  bad,  there  is 
IK>  doubt  that  they  would  have  been  obliged  to  refund  the  money. 

Ex  parte  Shuttleworth,  3  Ves.  jun.  368.  Newton  gave  the  bank- 
rupt before  his  bankruptcy  cash  for  a  bill,  but  refused  to  allow  the 
bankrupt  to  indorse  i^  thinking  the  bill  better  without  his  name.  lie 
now  proved  the  amount  under  the  commission,  and  on  a  petition  to 
have  the  debt  expunged,  the  Chancellor  granted  the  petition,  obser\-ing 
that  this  was  a  sale  of  the  bill. 

Fydell  v.  Clark  and  another,  1  Esp.  447.  Where  bankers,  in  dis- 
counting a  bill,  give  their  customers  bills  or  notes  without  indorsing 
them,  which  turn  out  to  be  bad,  the  bankers  are  not  liable. — S.  P. 
Bank  of  England  v.  Newman,  1  Lord  Raym.  442. — Emly  v.  Lye,  15 
East.  7. 12. 
*Owenson  v,  Morse,  7T.  R.  65^  6.  ante,  185. — Cooke's  Bank.  Law, 
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against  the  assignor,  in  case  the  bill  turns  out  to  be  v.  Effect  aT tun*. 

of  no  value.    But  there  can  be  no  doubt,  that  if  a  man 

assign  a  bill  for  any  sufficient  ^consideration,  knowing 

it  to  be  of  no  value,  and  the  assignee  be  not  aware  of 

the  fact,  the  former  would,  in  all  cases,  be  compellable 

to  repay  the  money  he  had  received '. 

The  obligation  of  the  assignor,  thought  it  is  in  ge- 
neral irrevocable,  may,  as  has  been  already  observed, 
be  discharged  or  released  by  the  act  of  the  holder,  in 
the  same  manner  as  the  obligation  of  the  drawer  * ;  it 
may  also  be  discharged  by  payment  of  the  bill  by  any 
prior  party  ' ;  but  the  merely  taking  another  party  in 
execution,  will  only  discharge  that  person,  and  will 
not  operate  in  favour  of  any  other  \ 

If  a  party  indorse  a  bill  for  the  accommodation  of  indcmnitj  cf  in. 
the  drawer,  which  is.  also  accepted  by  a  third  person 
for  the  like  accommodation,  such  indorser  may,  after 
lie  has  been  compelled  to  p^y  the  bill,  support  an  ac- 
tion thereon  against  the  acceptor,  or  may  prove  under 
his  commission,  in  case  of  his  bankruptcy.     And  such 

120.— Ex  pane  Shut  tie  worth,  3  Yes.  jun.  36S. — Ex  parte  Llack- 

bume,  10  Vcs.  jun.206.— 15  East.  13.— 1  Mont.  142.  145,  150.  > 

Emly  V.  Lye,  15  East.  13.  Per  Bayley,  J.  if  a  persou  buy  goods 
of  another,  who  agrees  to  receive  a  certiuti  bill  in  payment,  the 
buyer's  name  not  being  on  it,  and  that  bill  be  afterwards  dishonoured^ 
the  person  who  took  it  cannot  recover  the  price  of  his  goods  from 
the  bayer,  for  the  bill  is  considered  as  a  satisfaction.  It  has  been  so 
held,  and  I  can  see  no  difference  where  money,  instead  of  goods,  is 
given  fyr  the  bill ;  and  per  Kenyon,  C.  J.  in  Owenson  v.  Morse,  7  T* 
R.  66. — See  the  cases  ante,  127  to  130.  in  notes. 

'  Anonymous,  12  Mod.  5 1 7- — Fenn  v,  Harrison,  3  T.  R.  759- — ^^Pop- 
ley  r.  Ashley,  Holt,  121.— Bayl.  167,  8. 

^Synderbottom  v.  Smith,  Stra.  649. — Gee  r.  Brown^  id.  79^'-^ 
ante,  136. 

MluUv.Fitficld,  iWils.  46. 

^Hayling<9.  Mullhall,  2Bla.  Rep.  1235. — ^Macdonald  v.  Boving- 
ton,  4  T.  R.  825.— Clax ton  v.  Swift,  2  Show.  48 1 .  et  post. 

'  Hoole  V.  Baxter,  3  East.  177.     The  defendant,  a  retail  silver* 
smith,  produced  goods  of  Capper,  a  working  silver-smith,  and  to  enable 
him  to  obtain  the  silver  for  the  order,  accepted  a  bill,  drawn  on  him 
by  Capper ;  and  to  increase  the  credit  of  the  bill  Capper  prevailed 
on  the  plaintiff  to  lend  his  indorsement.     Capper  then  passed  the  bill , 
to  one  Abud,  who  supplied  the  silver  of  which  the  goods  were  made,^ 
and  ddiverad  to  the  defendant.    Before  the  bill  became  dud  the 
defendant  became  a  bankrupt,  and  obtained  his  certificate^     t^laintiff^ 
took  op  ibe  bill  and  brought  this  action,  and  upon  the  trial  the  pUintiff 
had  a  mdkt  subject  to  t^e. opinion  oi  the  court ;  and  the  court  heU 
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V.  Effect  oftnjuf  an  accominodation  indorser,  in  case  there  be  reasonable 
'    '  ground  to  apprehend  the  insolvency  of  his  principal, 

has  an  equitable  right  to  withhold  the  payment  of  any 
money  which  he  may  owe  to  him,  until  he  has  been 
indemnified  against  any  liability  on  account  of  his  in- 
dorsement, though  such  liability  would  be  no  defence 
at  law  to  an  action  by  the  principal ". 

VI.  conae-  '  If  the  holder  of  a  foreign  or  inland  bill  of  exchange, 
of  rbui,^&cf  and  chcck,  or  notc,  transferrable  by  mere  delivery^  (which 
hoider^fihouid  *  wc  havc  sccn  may  be  when  the  bill  was  originally 
^ereuponpur.     payable  to  bearer,  or  when  the  first  indoi-sement  has 

been  in  blank*,)  lose  or  be  robbed  of  it  while  in  his  pos- 
session, and  it  get  into  the  hands  of  a  person  who  was 
not  aware  of  the  loss,  for  a  sufficient  consideration  \ 
previously  to  its  being  due\  such  person,  notwithstand- 
ing he  derived  his  interest  in  the  instrument,  from  the 
person  who  found  or  stole  it^  may  maintain  an  action 
against  the  acceptor,  or  other  parties  ^ ;   the  original 

that  the  bankruptcy  of  the  defendant  was  a  bar  to  ibe  action,  becanse 
the  plaintiff  might  have  proved  under  the  commission.  In  Brown  and 
others  v.  Massey«  15  East.  220.  it  appears  to  have  been  questioned, 
f^hether  an  accommodation  indorser  could  sue  an  accommodation 
acceptor,  if,  at  the  time  he  so  indorsed,  he  knew  that  the  acceptor  had 
received  no  value. 

■^  Wilkins  p.  Casey,  7T.  R.  711.  as  observed  upon  by  Lord  Ellen- 
borough,  Ch.  J.  in  Willis  v.  Freeman,  12  East.  659. — Ex  parte  Met- 
calf,  11  Yes.  jun,  407* — Madden  v.  Keropster,  1  Caropb.  12. 

*  Ante,  173. 

^Solomons  r.  The  Bank  of  England,  13  East.  135. — Paterson  r. 
Hardacre,  4  Taunt.  114. 

*  Good  V,  Coe,  cited  in  Boehm  v.  Sterling,  7  T.  R.  427- — Et  ante, 
l6s.  as  to  time  uf  transfer. 

^  Sir  John  Lawson  v.  Weston,  4  Esp.  Rep.  56. — Anonymous,  Lord 
Raym.  738. — Anonymous,  1  Salk.  126. — Anonymous,  3  Salk.  71* — 
Exors,  Devallar  V.  Herring,  9  Mod.  47. — Miller  v.  Race,  Burr.  452.-- 
Grant  r.  Vaughan,  Burr.  I5l6. — Peacock  r.  Rhodes,  Dougl.  633. — 
Hinton's  case,  2  Show.  235. 

Anonymous,  Lord  Raym.  738.  Salk.  126.  3  Salk.  71*'^B.  losta 
bank  bill  payable  to  A.  or  bearer;  C.  found  it,  and  assigned  it  for  a 
valuable  consideration  to  D,  who  got  a  new  bill  for  it  from  the  bank. 
Trover  was  then  brought  against  D.  for  the  first  bill ;  but  by  Holt,  C.  J. 
*^  the  action  will  not  lie  against  Anirr  because  he  took  it  for  a  valuable 
consideration,  though  it  would  against  C.  as  he  had  no  title;  but  pay- 
ment toC.  would  have  indemnified  the  bank," 

Miller  V.  Race,  1  Burr.  452  A  bank  note,  payable  to  William  Tin- 
Qey  or  bearer,  was  stolen  out  of  the  mail,  in  the  night  of  the  1 1  th  of  De- 
cember, 1756,  and  on  the  12th  came  to  the  bands  of  tbfe  platntNf  for  a 
full  and  ral(qiiE9le  consideration,  in  the  usual  course  of  hb  bustnessi  and 
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holder,  who  lost  it,  will  consequently  forfeit  all  right  of  yi.  ortheiMf  of 
action ;  for  it  may  be  Imd  down  as  a  general  principle,  ' 
that  whenever  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  who  has  enabled  such 
ddrd  person  to  occasion  the  loss,  must  sustain  it  \  And 
if  a  person  who  has  not  given  a  consideration  for  a 
lost  or  stolen  bill  transferrable  by  mere  delivery,  pre- 
sent it  to  the  drawee  at  the  time  it  is  due,  and  he  pay 
it  before  he  has  notice  of  the  loss  or  robbery,  such 
drawee  will  not  in  general  be  liable  to  pay  it  over  again 
to  the  real  owner  \ 

But  where  it  is  proved  on  the  trial  that  the  bill  or  note 
has  been  lost  by  the  real  proprietor,  and  reasonable  no» 
tice  has  been  given  to  the  plaintiff  to  prove  the  time  and 
circumstances  under  which  he  received  it,  and  the  con- 
sideration which  he  gave  for  it,  it  will  be  incumbent 
OB  him  to  prove  that  he  came  to  the  possession  of  the 
instmment,  boni  fide,  and  for  a  sufficient  considera- 
tion '.    And  where  a  banker  paid  a  check  the  day  be* 
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vitbout  any  kaowledge  that  it  had  been  taken  out  of  the  mail ;  ha 
afterwards  presented  it  to  the  bank  for  payment,  and  the  defendant, 
being  one  of  the  clerks,  stopped  it,  upon  which  an  action  of  trover 
was  brought;  and  upon  a  case  resfirvfid  upon  the  point,  wbaih«r 
the  plaintiff  had  a  sufficient  property  in  the  note  to  entitle  him  to 
recover,  the  court  was  clear  in  opinion  that  he  had,  and  that  the  ac- 
tion via%  veil  brought.  (Vide  Lawsoa  and  others  v,  Weston  au4 
i^tbers,  4  Esp.  56.) 

Grant  V.  Vanghan,  3  Burr.  I5l6.  Vaughan  gave  Bicknell  a  draft 
iipon  his  banker,  payable  to  Ship  Fortune  or  bearer;  Bicknell  lo&t 
it,  and  the  plaintiff  afterwards  took  it,  bona  fide,  in  the  course  of  trade* 
Aod  paid  a  valuable  consideration  for  it.  The  banker  refused  to  pay 
iif  upon  which  the  plaintiff  brought  this  action  against  Vaughan ; 
Lord  Mansfield  left  it  to  the  jury  to  consider,  first,  whether  the  plain* 
tiff  came  to  th«  possession  of  the  bill  fairly,  and  bon&  fide  ;  and,  sc* 
condly,  whether  such  draft  was,  in  fact  and  practice,  negotiable,  and 
the  jary  found  for  the  defendant :  but  upon  an  application  for  a  new 
trial,  and  cause  shewn  against  it,  the  court  was  clear  that  the  second 
point  ought  not  to  have  been  left  to  the  jury,  because  it  was  clear  that 
such  driJka  were  negotiable,  and  if  the  jury  thought  the  plaintiff 
took  the  note  fairly,  and  bonft  fide,  of  which  there  appeared  to  be  no 
doubt,  he  was  entitled  to  recover.  A  new  trial  was  accordingly 
granted,  iti  which  the  plaintiff  recovered  the  money.  Peacock  v, 
ithodes,  Dough  611,633. 

'  Per  Ashhurst,  J.  in  Lickbarrow  t^.  Mason,  2  T.  R.  70. 

*  Post— Poth.  pi.  l68,  169. 

'  Fatenon  v,  Hardacrc,  4  Taunt  114.  Where  a  bill  has  been  lost 
or  fraudalenCly  or  feloniously  obtained  from  the  defendant,  the  hold- 
^  who  stKf  must  prove  that  he  came  to  the  bill  upon  good  considcra^ 
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VI.  Of  tbeJMs'of  fore  it  bore  date,  which  had  been  lost  by  thp  payee,  it 
^  was  held  that  he  was  liable  to  repay  the  amount  to  the 

loser^  it  being  proved  to  be  contrary  to  the  usual  coarse 
of  business  to  pay  drafts  before  the  day  on  which  they 
are  dated  \  So  where  a  banker  after  notice  discounted 
a  bill  drawn  on  a  customer,  and  by  the  acceptance  made 
payable  at  his  bank  after  it  had  been  lost  by  the  holder, 
and  afterwards  debited  his  customer  with  the  amount 
of  the  bill,  wrote  a  discharge  on  it,  and  delivered  it  up 
to  the  customer  as  the  banker's  voucherof  his  account, 
it  was  held  that  the  banker  was  thereby  guilty  of  a  con- 
version, for  which  the  loser  might  sue  him  in  trover*. 
When  a  bill  is  assignable  only  by  indorsement j  as  no 
interest  in  it  can  be  conveyed  otherwise  than  by  that 
\  act,  any  person  getting  possession  of  it  by  a  forged 

indorsement  will  not  acquire  any  interest  in  it,  although 
he  Avas  not  aware  of  the  forgery ;  and  consequently  the 
original  holder  in  such  case  may,  when  he  has  regain- 
ed possession  of  the  bill,  recover  against  the  acceptor 
and  drawer  although  the  acceptor  may  have  paid  the 
bill ;  and  if  the  person  attempting  to  derive  an  interest 
under  such  indorsement^  sue  the  acceptor,  he  will  be 
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tion.  But  the  defendant  will  not  be  permitted  to  object  to  the  want 
of  such  proof  unless  he  has  given  the  plaintiff  reasonable  previous  no* 
tice^  that  he  may  come  to  trial  prepared  to  prove  his  consideration. 

Solomons  v.  Bank  of  England,  13  EasL  135. — 1  Rose,  99.  S.  C.  The 
holder  of  a  bank  note  is  primd  facie  entitled  to  prompt  payment  of  it, 
and  cannot  be  affected  by  the  previous  fraud  of  any  former  holder  in 
obtaining  it,  unless  evidence  be  *given  tu  bring  it  home  to  his  privity. 
But  where  a  bank  note  for  £500,  had  been^  fraudulently  obtained  by 
some  person  unknown,  and  on  its  being  presented  for  paynicut  some- 
,timQ  afterwards  by  an  agent  of  a  foreign  principal,  information  was 
given  of  the  fraud,  and  the  principal  was  desired  to  inform  the  bank 
how  he  came  by  it ;  but  the  only  account  he  would  give  of  it  was, 
that  he  had  received  it  in  payment  of  goods  from  a  man  dressed  in  such 
a  way,  of  whom  he  knew  nothing  ;  and  it  was  further  proved,  that 
bank  notes  of  so  large  a  value  were  not  usually  circulated  in  that 
foreign  country ;  this  was  held  to  be  sufficient  evidence  to  be  left  to  a 
jury,  of  a  principal's  privity  to  the  original  fraud,  in  an  action  of  trover 
brought  by  his  agent,  to  recover  it  from  the  bank,  who  had  detained  it 
under  the  original  owner,  to  whom  it  properly  belonged.  And  the 
question  was  not  altered  by  the  agent,  who  received  it  on  account,  hav- 
ing, after  notice,  made  payment  for  his  principal,  which  turned  the 
balance  in  favour.of  such  ageqt.  . 

'  Da  Silva  v.  Fuller,  Sittings  at  London,  East,  J776,  Sd,  Ca,23ar 
MSS.-^Post,  as  to  whom  payment  may  be  piad«» 

» I-o?dl  r.  Martin,  4  Taunt,  799' 
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admitted  to  prove  that  the  indorsement  was  not  made  vt,  OttixUmof 

kill*  Ace 

by  the  person  entitled  tx)  make  it».  It  is  settled,  that 
no  action  can  be  supported  against  the  post-master-^ 
general,  for  the  loss  of  bills  or  bank  notes  stolen  out 
of  letters  put  into  the  post-office*,  but  a  deputy  post- 

■  ■  ■■       ■    ■  m  <fc    ■  ■  ■         ■      M  ■^^^.■■^»     »      ■■  ■■■     ■    ■■    ■        ■    ■■,  i,.,.^ 

» Smith  V,  Chester,  1  T.  R.  654.— Cheap  r.  Hanley,  cited  in  Allen 
r,  Dundas,  3  T.  H.  1/27.— Mead  v.  Young,  4  T.  R.  28.  Ante,  144,  n,  ?• 
(jIWii  r.  Miflct-,-1  ll«n.  fi4a.€07«         —  ..  ^      -    .  -^ 

Cheap  and  another  v.  Harley  and  DrummMnd,  cited  3  T.  R.  IQT* 
Id  this  case,  tried  before  BuUer,  J.  it  appeared  chat  the  defendantii« 
who  had  a  hou&e  in  America  as  well  as  in  London,  drew  two  bills  of 
eKbange  there,  the  fir!&t  and  second  of  the  same  tenor  and  date*  on  their 
hou&e  here,  payable  to  the  plaintiif'9;  one  of  them  being  lost,  came  into 
(he hands  of  a  third  person,  who  forged  an  indorsement  of  the  payees, 
ao'l  nceived  the  amount  of  it  from  the  defendants  here,  and  afterward:* 
the  real  payees  brought  their  action  upon  the  other  bill  and  recovered. 

Aaron  Smith  and  another,  assignees  of  Bagnall  and  Hand  r. 
Shepperd,  London,  post.  Hi  1.  Term,  l6  Geo.  3.  The  defendant  was 
indebted  to  Bagnall  and  Hand,  the  bankrupts,  in  thirty  pounds,  for 
goodb  sold  and  delii'ered  October,  1774-  Comberstall,  the  bankrupts' 
servant,  brought  a  bill  of  parcels  in  same  hand-writing  that  uU  their 
ibrmcr  bills  had  been,  and  fraudulently  said  his  master  was  in  want  of 
cash,  and  desired  he  would  accept  a  bill  of  exchange,  which  C.  imme-> 
(iiately  drew,  signed  with  his  own  name,  payable  to  Bagnall  and  Hand« 
or  order,  and  gave  a  receipt  on  the  bill  of  parcels.  The  defendant  ac« 
cppted  the  billy  and  C.  afterwards  carried  it  away.  The  bill  wa*» 
brought  to  the  defendant  by  Spencer,  who  had  it  payment  for  goods. 
The  names  of  Ba^^nall  and  Hand  were  indorsed  on  the  bill,  and  defend-* 
dam  paid  it ;  but  that  indorsement  was  a  forgery,  it  was  the  bankrupts' 
practice  to  deliver  in  their  bills  at  Christmas ;  but  at  Christmas, 
after  this  transaction,  no  bill  was  delivered  to  defendant.  No  evidence 
appeared  in  whose  hand-writing  the  indorsement  was,  but  it  did  noC  . 
app<>ar  to  be  like  the  bankrupts'  or  CoraberstaU's.  Lord  Mansfield 
said,  *'  Each  party  is  innocent :  the  question  is,  on  whom  the  loss 
ma&t  fall  ?  it  should  be  on  him  who  is  most  in  fault,  It  is  admitted 
that  Comberstall  used  to  receive  money,  hut  not  draw  bills.  Here  is 
a  hill  that  does  not  trust  Comberstall  at  all,  fur  it  is  to  pay  to  the  order 
of  the  bankrupts;  in  this  case,  if  he  had  been  used  to  draw  bills,  that 
vould  not  vary  the  case,  because  it  is  not  pretended  that  the  indorse;^ 
mint  was  by  Comberstall ;  then  he  that  takes  a  forged  bill  must  abide 
by  the  consequence ;  for  the  man  whose  name  is  forged  knows  no- 
thing of  it  If  a  bill  payable  to  bearer  be  lost,  and  found  by  another 
penon  io  the  street,  who  carries  it  to  a  banker  who  drew  it,  and  he 
payS|  it  is  a  good  payment,  for  it  is  the  owner's  fault  that  he  lost  it. 
In  this  case,  the  name  of  Bagnall  and  Hand  is  forged  ;  it  could  not  bj 
paid  without  their  hand,  and  defendant  has  been  negligent  in  inquiiie^  . 
V'helbcrk  was  their  hand  or  not.  The  ground  ^hich  defendant  tc 
lies  nnUf  that  the  bill  was  not  delivered  at  Christmas,  as  usual;  but 
that  hjpf  no  weight,  because  it  had  been  delivered  before  in  Octo* 

bc'r.''««yerdict   for  plain tifi*,    MSS.  of  Mr.  Serjeant  fioud,   in  SeK 
Ca.^l9. 

*  Lioer. Cotton,  I  Salk.  17. — Whitfield  v.  Lord  LcDespcncer,  Cowp. 
754.— Lioe  V»  Cotton^  l  Salk.  IJ*  Case  against  the  pt^st^^m aster  ge« 
nrral  to  wrbver  some  exchequer  bills  taken  out  of  a  letter  delivered 
<it  the|iMl-«IBcef  i&  London.    Turtoni  Gould,  and  Powys,  justice. 
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VI.  Of  theitfi^of  master  may  be  sued  for  neglect  in  delivering  letters  vx 
*  due  time '. 

Hence  it  is  obvious  that  the  holder  of  a  bit),  parti« 
cularly  when  transferrabie  by  mere  delivery,  should, 
in  case  of  loss,  immediately  give  notice  thereof  to  the 
acceptor,  and  all  the  antecedent  parties  * :  and  when 
the  bill  is  transferrabie  by  mere  delivery,  should  also 

(Holt,  C.  J.  diss.)  held  that  the  action  would  Dot  lie.  See  also  Whitfield  v. 
Lord  Le  Despencer«  Cowp.  754,  in  which  it  was  held*  that  case  docs  not 
lie  against  the  post-master  general,  for  a  hank  note  stolen  hy  one  of  the 
sorters  out  of  a  letter  delivered  into  the  post-office;  and  Lord  Mansfield 
said,  **  As  to  an  action  on  the  case  lying  against  the  party  really  offend- 
ing, there  can  jfe  no  doubt  of  it ;  f(»r  whoever  does  an  act  by  which  ano* 
ther  person  receives  an  injury,  is  liable  in  an  action  for  the  injury  sus- 
tained. If  the  man  who  receives  a  penny  to  carry  the  letters  to  the  post- 
officcy  loses  any  of  them,  he  is  answerable ;  so  is  the  sorter  in  the  busi- 
ness of  his  department.  So  is  the  post-master  for  any  default  of  his 
own.  Here*  no  personal  neglect  is  imputed  to  the  defendants,  nor  is 
the  action  brought  on  that  ground  ;  but  for  a  constructive  negligence 
only,  by  the  act  of  their  servants.  In  order  to  succeed  therefore  it  roust 
be  shewn,  that  it  is  a  loss  to  be  supported  by  the  post-master,  which  it 
certainly  is  not.  As  to  the  argument  that  has  been  drawn  from  the 
•alary  which  the  defendants  enjoy,  in  a  matter  of  revenue  and  police, 
under  the  authority  of  an  act  oT  parliament,  the  salary  annexed  to 
the  office,  is  for  no  other  consideration  than  the  trouble  of  executing  it. 
The  case  of  the  post-master,  thcmfore,  is  in  no  circumstance  whatever, 
similar  to  that  of  a  common-carrier ;  but  he  is  like  all  other  public 
officers,  such  as  the  lord's  commissioners  of  the  treasury,  the  commis- 
sioners of  the  customs  and  excise,  the  auditors  of  the  exchequer,  &c. 
who  were  never  thought  liable  for  any  negligence  or  misconduct  of 
the  inferior  officers  in  their  several  departments. 

Thus  then  the  question  stood  in  the  year  lff99*  In  that  year  a 
solemn  judgment  was  given,  that  an  action  on  the  case  would  not  lie 
•gainst  the  post-master  general,  for  a  loss  in  the  office  by  the  negli- 
gence or  fault  of  his  servant.  The  nation  understood  it  to  be  a  judg* 
ment :  and  therefore  it  makes  no  difference,  if  what  has  been  thrown 
out  were  true,  and  the  writ  of  error  was  stopped  in  the  way  that  has 
been  mentioned.  For  the  bar  have  taken  notice  of  It  as  a  judgment ; 
the  parliament  and  the  people  have  taken  notice  of  it ;  every  roan  who 
has  sent  a  letter  since  has  taken  notice  of  it ;  many  acts  of  parliament 
for  the  regulation  and  improvement  of  the  post  office,  and  other 
purposes  relative  to  it,  have  passed  since,  which  by  their  silence  have 
recognized  it.  The  mail  has  been  robbed  a  hundred  times  since,  and 
no  action  whatever  has  been  brought.  What  have  merchants  done 
since  and  continue  to  do  at  this  day,  as  a  caution  and  security  against 
a  loss?  They  cut  their  bills  and  notes  into  two  or  three  paru,  and 
send  them  at  different  times:  one,  by  this  day's  po&t,  the  other,  by  the 
next.  This  shews  the  sense  of  mankind  as  to  their  remedy.  If  there 
could  have  been,  any  doubt  therefore  before  the  determination  of  Lane 
9.  Cotton,  the  solemn  judgment  in  that  case  having  stood  uncon- 
troverted  ever  since,  puts  the  matter  beyond  dispute.  Therefore,  we 
are  all  clearly  of  opinion  the  action  will  not  li«.  Per  ctir.  Judgment 
for  the  defendants. 

■  Rowning  i;.  Goodchild,  S  Wih.  443,— 2  Bis.  Rep,  506,— 5  Burr. 

•  Poth.  pi,  132. 
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pve  public  notice  of  the  loss,  in  order  to  prevent  itiy  Vt.  Of  the  ion  or 

person  from  taking  it* ;   and  which  indeed  will  rtbt  be 

available  unless  it  be  brought  home  to  the  knowledge 

of  the  party  taking  it  \     It  is  incumbent  also  on  the 

party  who  has  thus  lost  the  bill,  even  though  it  lias 

been  destroyed,  to  make  application  at  the  time  it  is 

due,  for  payment,  and  to  give  notice  to  all  the  parties 

of  the  refusal  of  the  drawee  to  pay  the  same,  for  other* 

wise  he  will  lose  his  remedy  against  the  drawee  and 

indorsers  *. 

It  is  said  by  Marius^  that  the  holder  of  a  bill  which 
has  been  lost,  should,  in  th6  presence  of  a  notary 
and  two  witnessesi,  acquaint  the  acceptor  with  the 
loss,  and  signify  to  him  that  at  his  peril  he  pay  it  to 
none  but  himself  or  his  order ;  and  the  same  writer 
says,  that  no  person  should  refuse  to  pay  a  bill  which 
he  has  accepted,  to  the  loser,  on  the  ground  of  its* 
having  been  lost,  if  he  have  sufficient  security  and  in^ 
demnification  offered  to  him ;  and  that  if  he  do,  he 
will  be  liable  to  make  good  all  loss,  re-exchange/  and 
charges  ^. 

Me  have  already  seen,  that  tlie  fraudulent  mi8dppli« 
cation  by  agents  of  bills  and  notes  entrusted  to  tlieir 
care,  is  punishable  by  a  recent  statute  ^,  Other  statutes 
have  provided,  that  to  steal  or  take  by  robbdry  any 
bills,  bwik  notes,  or  promissory  notes,  shall  be  felony  ^ 

In  France,  as  long  ago  as  the  beginning  of  the  last 
century,  the  drawer  of  a  bill  was  compellable  to  give* 
the  holder  of  it  another  of  the  same  tenor,  in  case  be 
lost  die  origfoal  bill;  but  in  this  country  no  sud^* 
general  rule  obtains  in  the  case  of  inland  bills.     There 

'  Beawes,  pi.  179- 

^  Sir  John  Lowson  v.  Weston,  4  £sp.  Rep.  56» — ^Ante,  35,  47,  $• 

'  ThEckmy  v.  Blackctt,  3  Campb.  lfi4. 

*  Page  77- 

'Mar.  10. — ^Beawes,  pi.  1S2,  185.— Terccse  or,  Gerayi  Pinch^f 
Ren.  30l^~Vin.  Ab.  liu  Billss  R. 

*  Ante,  147. 

'See  Stat.  9  Oeo.  !2.  c.  25.  8.  3.-9  Geo.  9.  c.  IS.  and  lee  the 
ca»es  and  precedents  relative  to  this  ofTence,  d  ChiUj'a  Qtim.  Law« 
S28, 92$f  9B7  to  970.— 3  M,  &  S.  539.-2  Leach,  1 103. 

O  S 
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VT.  Of  the  Ion  of  IS,  hdwever,  a  proviso  in  the  stat.  9  &  10  W#  3.  c.  17^ 
'   ^'  s.  3.  by  which  it  is  enacted,  "  That  in  case  any  such 

^^  inland  bill  shall  happen  to  be  lost  or  miscarried 
"  within  the  time  before  limited  for  the  payment  of 
^f  the  samey  then  the  drawer  of  the  said  bill  is  and 
^'  shall  be  obliged  to  give  another  bill  of  the  same 
"  tenor  with  that  first  given  j  the  person  to  whom 
"  they  are  delivered,  giving  security,  if  demanded,  to 
**  the  drawer,  to  indemnify  him  against  all  persons 
^*  whatsoever,  in  case  the  said  bills  so  alleged  to  be 
^'  lost  or  miscarried  shall  be  found  again '."  It  should 
Beem^  that  from  the  word  "  such^"*  the  statute  does  not 
extend  to  all  bills  of  exchange,  but  only  to  the  parti- 
cular bills  therein  mentioned ;  namely,  such  as  are  ex- 
pressed to  be  for  value  received,  and  payable  after 
date*;  but  it  has  been  observed,  that  the  equity  of  the 
statute  would  cbmprehend  indorsements  also,  and  that 
the  3  and  4  Ann.  c.  9*  which  gives  the  like  remedies 
upon  notes,  as  were  then  in  use  on  inland  bills,  would 
extend  the  statute  of  William  to  notes '. 

It  is  perfectly  clear,  that  in  case  of  the  loss  of  a  bill, 
&c.  whether  before  or  after  It  was  due,  or  when  ilj  is 
payable  on  demand,  and  might  by  possibility  be  in  the 
hands  of  a  bon4  fide  holder,  a  Court  of  Equity  his 
jurisdiction  to  enforce  payment  of  the  amount  upon  a 
sufficient  indemnity  being  given,  but  not  if  it  were  not 
negotiable  « ;  and  if  such  indemnity  has  been  tendered, 
the  defendant  will  in  general  have  to  pay  the  costs 
ui  equit}%    In  a  late  case,  proof  was  allowed  under  a 


>»        ■        — ai— — — —     I    !■■    I      »■ 


'  It  18  not  unusual  to  declare,  specially  in  assumpsit,  for  uot  giving 
a  fresh  bill ;  sed  qusero  as  to  the  remedy  at  law,  post,  197 9  S. 

*  Sed  quart  see  Walrasley  r.  Child*  1  Ves.  sen.  346,  7. — Leftly  r. 
Mills,  4  T.  R.  170.— 2  Campb.  215. 

3  Bayl.  52.— Powell  v.  Monnier,  1  Atk.  6l3.— Kyd,  152.— Walms- 
ley  V.  Child,  1  Ves.  sen.  346, 7.  where  these  acts  are  observed  upon, 
2  Campb.  215.  in  notes. 
1  ♦  Walmsley  v.  Child,  1  Ves.  sen.  338,  344. — ^Toulmiu  v.  Price, 
5  Ves.  jun.  238. — Tercese  v.  Geray,  Finch's  Rep.  301.  Vin.  Ab.  Bills, 
R. — Ex  parte  Grecnway,  6  Ves.  jun.  812. — Mossopr.  Eadon,  16  Ves. 
Jan.  430.  As  to  the  tnode  of  proceeding  in  equity,  l  Vts.  341. — 
5  Ves.  jun.  338.-6  Ves.  jun.  818. 
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commission  of  bankrupt  in  respect  of  a  bill  alleged  vl  of  the  laimf 
to  be  lost ;  but  the  most  extensive  indemnity  was  re* 
quired  to  be  given,  and  to  be  settled  by  the  commis-- 
sionersy  though  the  loss  took  plaee  after  the  bill  had 
been  protested'. 

Wlien  the  defendant  himself  wrongfully  withholds 
the  bill  or  note,  it  is  clear  he  may  be  sued  at  law  *. 

fiut  in  general  no  action  bt  law  can  be  supported 
against  a  party  to  a  bill  of  exchange,  note,  or  check, 
indorsed  in  blank,  so  as  to  be  transferrable  to  a  bonft 
fide  holder,  and  lost  before  or  on  the  day  it  is  due^ 
although  a  bond  of  indemnity  has  been  tendered  to 
tbe  defendant ' ;  and  if  the  bill  be  transferrable  by  de^- 

■  Ex  parte  Greenway,  6  Ves.  jun.  812. 

*  Smith  V,  M'Clure,  5  East.  477. — Pierson  v.  Hutchinson,  2  Cainpb. 
212.— Infra,  note  3.— 6Esp.  126.  S,  C. 

^  Pierson  v.  Hutchinson,  2  Campb.  211. — 6  Esp.  Rep.  126.  S.  C— 
IWll  r.  Roach,  6  Esp.  Rep.  76.—  Bay!.  169.— Selwyn  Ni.  Pri.  4th 
edit.  328. 

Pierson  v.  Hutchinson,  2  Campb.  211. — 6  Esp.  Rep.  126.  S.  C. — 
This  was  an  action  by  the  indorsee  against   the  acceptor  of  a  bill   of 
exchange    The  attorney-general,  in  openi.ng  the  plaintiff's  case,  stated 
that  he  should  not  be  able  to  produce  the  bilU  as  it  bad  been  lost; 
but  he  should  prove,  that  before  the  action  was  brought,  the   defend- 
Skni  had  been  regularly  called  upon  for  payment,  and  had  been  offered 
an  unexceptionable  indemnity.     According  to  the  usagp  of  merchants, 
he  was  thereupon  bound  to  honour  his  acceptance  in  tbe  same  man- 
ner as  if  the  bill  had  still  remained  in  the  plaintiff's   hands,  and  had 
been  actually  presented  to  him   in  the  usual  form.     It   is   laid  down 
byMarius,  (p.  19- fol'^d.)  that  when   an  accepted    bill  is   lost,  the 
party  to  whom  it  is  payable  should  notify  this  to  the  acceptor ;  *'  and 
*'  when  the  bill  falls  due,  and   the  time  is  come  for  him  to  go  for  the 
^  money,  the  party  which  had  accepted  the  bill  i^  not  freed  from  pre- 
^  sent  payment  of  the  money,  because  the  bill  is  lost ;  for  though  the 
"  accepted  bill  be  lost,  yet  he  that  accepted  it  is  not :  Neither  must 
*'  the  acceptor  think  this  to  be  a  sufficient  answer   for   him   to  say, 
"  shew  me  m^  accepted  bill  and  I  tiill  pay  you^  and   such  like  flams,  ' 
"  merely  to  make  use  of  the  money  a  lii^e  longer  time.     He  may,  in 
**  case  of  obstinacy,  be  sued  at  law  for  the  money,  without  the  ac- 
**  ccpted  bills  and  be  forced  to  the  payment  thereof  with  costs  and  da- 
"  mages ;  and  therefore  merely  by  reasop  of  the  loss  of  the  accepted 
'*  bill,  he  can  have  no  just  cause  or  plea  to  detain  the  money  beyond 
^  tbe  just  time  from  the  right  party  who  should  receive   the  same." 
Marios  then  goes  oii  to  say,  that  for  this  purpose  the  party  entitled  to 
payment,  has  only  to  give  bond   or  other  reasonable  writing  to  the 
content  and  good  liking  of  the  party  that  did  accept  the  bill,  and  such 
as  ia  reason  he  cannot  refuse,  engaging  to  save  him  harmless  from  the 
accepted  bill  which  is  lost,  and  to  discharge  him  from  the  sum  there- 
in mentioned,  against  the  drawer  and  all  bthers  in  due  form. — ^I'here- 
fore,  jf  it  should  appear  in  the  present  case,  that  x\\(t  indemnity  of- 
fered was  such  as  in  reason  the  defendant  could  not  refuse,  the  pn> 
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Ti.  Ofis»k98of  livery,  it  should  seem,  that  even  if  it  were  lost  after  it 

hecame  due,  and  after  action  brought,  the  same   rule 
]U'evails ' ;  nor  is  the  defendant  liable  to  be  sued  on  the 

Auction  of  the  bill  ^vould  be  dispensed  with,  and  the  acceptance  being 
proved  by  secondary  evidence,  the  plaintiff  would  be  entitU'd   to   a 
■vei^dict^    Lord  Ellen  boroxigh. — If  the  bill  were  proved  to  be  destroyed, 
I  should  feel  no  difficulty  in  receiving  evidence  of  its  contents,  and  di- 
recting the  jury  toDnd  for  the  plaintiff.     Even  on  a  trial  for  forgery, 
ike  destruction  of  the  instninient  charged  by  the  iiulictment  to  be 
forged,    is   no   bar  to  the  proceedings.     I  remember   a   case    before 
Mr.  Justice  Duller,  where  the  prisoner  had  destroyed  a  bank  note  he 
«vas  accused  of  having  forged,  by  swallowing  it.     lie  was  acquitted 
on  the  merits:  but   the  learned  judge  who  presided    held,    that    he 
inight  have  been  convicted  without  the  production  of  the  bank   note, 
aud  this  doctrine  was  approved  of  by  the  whole  profession      Here, 
bowever,  the  instrument  is  not  destroyed.     It  is   lost  after  being  in- 
-dorsed  by  the  payee.     It  may  now  be  in  the  hands  of  a  booi.ide  io* 
.dorsce  for  value,  who  might  maintain  an  action  upon  it   against   the 
defendant.     This  brings  it  to  the  indemnity.     But  whether  an  indem- 
nity be  suflTicient  or  insufficient,  is  a  question  of  which  a  court  of  law 
cannot  judge.     There  are  dicta  to  be  sure,  that  i^pon  the  olfer  of   an 
indemnity  the  indorsee  of  a  lost  bill  may  recover  at  law ;  but  these  are 
so  contrary  to  the  principles  on  which  our  judicial  system  rests,  that 
I  cannot  venture  to  proceed  upon  them.     Sinct*  the  plaintiff  can    nei- 
ther produce  the  bill  nor  prove  that  it  is  destroyed,  he  must  report  to 
a  court  of  equity  for  relief*    The   attorney-general  said,  they  could 
shew  that  the  bill  had  been  discounted  for  the  defendant's  accommo- 
dation, and  that  the  ro one)  had  come  into  his  hands;  but   Lord  El- 
lenborough  observed,  that  would  not  alter  the  case;  for  if  the  plain- 
tiff were  allowed  to  recover  on  the  money  counts,  the  defendant  might 
still  be  compelled  to  pay  the  same  sum  a  second  time  to  a  bon^  fide 
holder  of  the  bill.     Plaintiff  nonsuited. 

Mayor  and  others  v,  Johnson  and  another,  3  Campb.  324.  A  tra- 
Tcller  received  a  country  bank  note  payable  to  bearer^  in  a  provincial 
town,  which  he  cut  in  two,  and  sent  the  halves  on  different  days  by 
the  post,  addressed  to  his  employers  in  London,  one  of  these  was 
stolen  from  the  mail  coach,  and  they  received  the  other.  It  was  breld, 
that  under  these  circumstajipes  they  could  not  maintain  an  action 
against  the  makers^of  the  note»  on  producing  that  half  of  it  which 
reached  them  safely.  Lord  EDenborou^'h  said,  I  am  of  opinion,  that 
this  action  cannot  be  maintained.  It  is  usual  and  proper  to  pay  upon 
ao  indemnity,  but  payment  can  be  enforced  at  law,  oaly  by  the  pro- 
duction of  an  entire  note,  or  by  proof  that  the  instrument  or  the  part 
of  it  which  is  wanting  has  peeu  actually  destroyed  ;  the  half  of  this 
note,  taken  from  the  Leeds  mail,  may  l^ave  i;np)ediately  got  into  the 
hands  of  a  bon4  fide  holder  for  value,  and  he  would  have  as  good  a 
right  of  suit  upon  that,  as  the  plaintiffs  upon  the  other  half  which 
reached  them  ;  but  the  maker  of  a  promissory  note  cannot  be  liable 
iu  respect  of  it  to  two  parties  at  the  same  time.     PlaintiHis  nonsuited.. 

N.  B.  This  case  is  distinguishable  from  that  of  Mossop  v.  Cadon, 
16  Ves.  jun.  430.  post,  201,  because,  in  that  case,  the  notes  were  not 
payable  to  order  or  negotiable,  whereas,  in  the  above  case,  they  were 
payable  to  bearer.  * 

■  Poole  V.  Smiife,  1  Holt's  C.  N.  P.  144.  In  an  action  by  the  in- 
dorsee of  a  bill  oif  exchange,  against  tiie  acceptor;  it  appeared  that 
after  action  brought,  and  notice  of  trial,^  the  bill,  which  was  in- 
jdorscd  in  blank,  tad  been  lost,  and  it  was  held,  that  although  the 
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considei^tion  of  tliebilP;  and  even  '^n  express  pro-  vl  of^e^of 
Diise  without  any  new  consideration  cannot  b^  enforced       ' 
at  law*;  though  if  there  he  a  i^ew  consideration  for  the 

bill  had  been  drawn  more  than  tix  years,  the  plaintiff  was  not  er^titlcd 
to  recover,  without  producing  it  at  the  trial;  and  perGibbs,  C.  J^ 
upon  the  gvpond  of  the  non-production  of  the  bi^l*  I  think  I  am  called 
upon  to  nonsuit  the  plaintiff;  the  rule  is  an  ixtremeiy  salutary  one, 
and  ought  not  to  be  relaxed.  See  also  Powell  <v.  Roach  and  others, 
6  £sp.  Rep.  76.  S.  P. 

Bat  in  Brown  and  others  t^.  Messiter,  3^M.  &S.  I?8l9  the  court 
referred  it  to  the  master  to  see  what  was  due  for  principal  and  interest 
upoo  a  bill  of  cxchaoge,  upon  the  production  of  a  copy  of  the  bill  ve- 
ri5cd  by  affidavit  of  the  plaintiffs' attorney,  the  original  having  been 
stolen  out  of  his  pocket,  and  no  tidings  of  it  gained, 

'Bevan  v.  Hill,  2  Campb.  381.  A  check  given  for  stock  sold,  was 
lost  by  the  vendor  in  going  home  from  the  stock  exchange ;  the  pur« 
chaser  was  immediately  informed  of  this  fact,  but  refused  to  pay  with- 
out an  indemnity;  four  months  after,  the  bankers,  on  whom  the  check 
was  drawn,  stopped  payment,  with  sufficient  money  to  answer  it  of 
the  drawer's  in  their  hands ;  held,  that  under  these  circumstances,  an 
action  would  not  He  for  the  price  of  the  stock.  Lord  Ellen  borough 
said,  it  is  certainly  possible,  that  this  check  may  have  got  into  'the 
hands  of  a  person  who  might  maintain  an  action  upon  it.  The  very 
day  it  was  lost  it  might  have  been  passed  for  value  to  a  bona  fide 
bolder  without  notice ;  I  therefore  think  the  defendant  was  entitled  to 
an  indemnity  ;  he  could  not,  without  this,  have  safely  withdrawn  the 
money  from  Walpole  and  Co.  before  their  bankruptcy  ;  he  then  ceased 
to  be  liable  upon  the  check,  but  the  money  was  gone ;  besides,  the 
bankruptcy  Of  Walpole  and  Co.  may  not  be  sustainable,  and  the  de* 
fendant  is  not  to  be  exposed  to  the  risk  of  the  commission  being  super* 
leded.    Plaintiff  nonsuited. 

Dangerfield  v,  Wilby,  4  Esp.  Rep.  15.9.  Where  a  promissory  note^ 
has  been  given  for  money  due  by  the  defendant  to  the  plaintiff,  who 
declares  on  it,  together  with  the  money  counts,  he  must  prove  the 
note  lost  or  destroyed  before  he  can  have  recourse  to  the  money  counts 
if  it  appears  that  the  money  so  claimed  was  that  for  which  the  note 
was  given.  Lord  Ellenborough  said,  he  was  of  opinion,  the  plaintiff 
was  not  entitled  to  go  into  the  consideration  of  the  note,  for,  as  the 
note,  for  anything  that  appeared  in  evidence,  was  iu  existence,  it 
night  be  still  in  circulation,  and  the  defendant  be  liable  to  be  called 
tipon  to  pay  it,  so  that  he  might  be  subjected  twice  to  the  payment  of 
the  same  demand  ;  it  was  therefore  incumbent  on  him  to  shew  it  to 
be  lost,  so  that  the  defendant  should  not  be  again  subjected  to  the 
payment  of  it.  As  to  any  demand  therefore,  on  account  of  the  m^te, 
be  thought  the  plaintiff  not  entitled  to  recover.  1'he  plaintiff  was 
nonsuited  ;  and  sec  Pierson  *v.  Hutchinson,  ante,  197,  t^*  3. 

*  Davis  V.  Dodd,  4  Taunt.  602.  The  plaintiff  declared  upon  a 
bill  of  exchange  for  ^€96.  £)'.  drawn  by  Allen,  to  his  own  order,  and 
accepted  by  the  defendant,  and  indorsed  by  Allen  to  the  plaintiff. 
There  were  also  the  usual  money  counts.  Upon  the  trial,  at  Maid- 
ttone,  Summer  Assizes,  181 2,  befort'  Lord  Ellenborough,  C.  .1.  it 
was  proved  that  the  witness  had  lost  the  bill  out  of  his  pocket,  whcre* 
uponwben  the  bill  became  due,  he  applied  to  the  defendant,  stating 
the  circumstance  and  requesting  him  to  pay  the  bill,  which,  until  the 
time  of  action,  had  never  been  presented  for  payment  by  any  other  per- 
son ;  and  defmdaut  repeatedly  and  esprcssljf  promUed  to  pay  it.    Lord 
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VI,  Of  the  io$s9f  promise,  as  the  executing  of  a  bond  of  indemnity  to 

bills,  6:c.  :,,/?,  ,  t  1    i_  . 

the  derendant,  he  may  be  sued  thereon  - 

If,  however,  it  can  be  proved  that  the  bill  has  been 
' destroy edy  the  party  who  was  the  holder  may  recover 
at  law  * ;  so  if  the  bill  v/as  i^ot  negotiable  \  or  has  not 
been  indorsed,  or  if  it  was  only  specially  indorsed^ 
the  party  who  lost  it  may  proceed  by  aptioa  ou  such 
bill,  and  secondary  evidence  of  th?  contents  may  be 
ajlmitted*. 

In  Walmsley  v.  Child ',  it  seems  to  have  been  con- 
sidered, that  a  party  who  had  lost  a  bill   payable  ou 

£l]cQborough  was  of  Opinion,  that  as  the  plaintiff  had  not  presented 
the  bill  for  payment  to  the  defendant,  and  as  the  bill  was  not  prp- 
duced  at  the  trials  the  plaintiff  could  not  recover  in  this  action,  and 
directed  a  nonsuit.  Best,  serjcant,  now  moved  to  scta^ide  the  nonsuit, 
and  have  a  new  trial ;  he  contended  that  the  ex  presto  promise  to  pay 
the  bill  was  upheld  by  the  consideration  of  the  moral  obligation  to 
M'hich  the  defendant  was  subject  to  pay  the  sum  due  on  his  accept- 
ance. The  couri  denied  that  there  was  any  moral  obligation  on  the 
defendant  to  pay  this  sum  to  the  plaintiff,  who,  by  his  negiigenco,  had 
exposed  the  defendant  to  the  danger  of  bting  compelled  to  pay  the  bill 
when  produced  in  the  hands  of  another  holder.  It  was  quite  clear 
.  that  the  plaintiff  could  not  recover  in  this  action«  if  he  could  recover 
.  at  all  upon  this  promise,  which  they  Q)uch  doubted  ;  it  must  be  in  an 
,  action  upon  the  special  undertaking;  the  party  might  have  proceeded 
to  enforce  the  giving  of  a  new  bill  under  tlue  statute,  and  that  scem<;d 
to  be  his  only  course.  The  promise  contained  in  the  bill  is  the  equi- 
valent given  for  the  consideration  paid  for  the  bill,  and  no  new  con- 
bideration  had  been  subsequently  paid  %o  :>ustain  this  new  prorai&e, 
which  was  therefore  nudum  pactum^  and  could  not  be  enforced. 
Rule  refused, 

'  Williams  v»  Clements,  1  Taunt.  523.  Special  assumpsit,  alleging 
that  the  defendant  was  indebted  on  a  bill  of  exchange,  and  that  plain- 
tiff having  lost  the  same,  had,  at  the  request  of  the  dcfendanty  given 
him  a  bond  acknowledging  payment  and  conditioned  ]to  indemnify  him 
against  the  bill,  in  consideration  whereof,  defendant  undertook  to  pay 
the  money  on  request.  On  motion  in  arrest  of  judgment  it  was  held, 
that  such  count,  sta.ting  $uch  new  consideration  of  executing  the 
]i)ond  was  suf^cient. 

*  Pierson  v.  Hutchinson,  2  Catppb.  J?  12. — 6  £sp*I^p.  126.  S.  C, — 
Ante,  197.  notes.— Bayl.  169. 

^  Mossop  V,  Eadoiiy  16  Ves.  Jan.  430.  post,  2PK 
^Long.r.  Bailie,  2  Caropb.  2X4,  in  UQtc. — Mossop  r.  E/oidon,  16  Ves. 
jun.  430.  434.  pos^,  201.— Bayl.  uS^—^elw.  Ni.  Pri.  4lh  edit.  328. 

Long  V.  Bailie,  Guildhall,  ]3t,b  December,  I8P5»  coram  Lord  Lllen- 
borough,  2  Campb.  214.  This  was  an  action  against  the  acceptor  <.>f 
a  bill  of  .exchange,  payable  io  tjic  ordjerof  the  .drawer,  and  by  him 
.  «;7eci0%  indorsed  to  the  plaintiff.  It  was  proved  that  a  person  look 
the  bill  to  have  it  pompareil  with  thje  .afBdayit  to  hold  to  bail ;  that  a 
jcopy  wf^s  then  taken,  and  the  bill  was  afterwards  stolen  from  su^h 
pcrsoti.  The  correctness  of  this  copy  and  the  spepi,al  ;udpjrscipcn^ 
tvas  proved,  and  the  plaintiff  hid  a  verdict. 
«  ^y^lmslcj^  'p.  Child,  I  y^s,  9C9. 541,  ^c. 
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\lcmaucl  mis:ht  proceed  at  law :  and  in  Hart  r.  King*,  yi.  Of tbp  u$$  af 
vhere  a  bill  of  exchange  was  protested,  and  after- 
wards lost,  the  plaintiff  recovered,  but  it  does  not  ap- 
pear in  what  character  the  plaintiff  sued,  and  it  is 
probable  tliat  the  bill  had  never  been  indorsed.  In  ex 
parte  Greenway%  Lord  Chancellor  Eldon  said,  '^that 
''  when  he  was  Chief  Justice  he  tried  an  action  in  the 
'*  Common  Pleas,  upon  a  bill  alleged  to  be  lost,  which 
"  had  been  previously  indorsed  by  the  payee,  an  iu- 
''  demnity  was  offei^  by  bond,  but  that  he  nonsuited 
"  the  plaintiff;  that  the  counsel  objected  strongly 
'^  upon  tlie  offer  of  indemnity,  and  it  came  before  the 
"  court  on  a  motion  for  a  new  trial,  and  there  was  a 
^^  long  discussion  on  the  nature  of  these  indemnities 
^  in  a  court  of  law;  that  the  court  had  not  come  to 
"  a  decision  upon  it  when  he  left  them,  and  he  did 
^*  not  know  the  result.  But  that  he  never  could  un» 
"  derstand  by  what  authority  courts  of  law  compelled 
**  parties  to  take  the  indemnity '." 

But  in  the  case  of  Mossop  v.  Eadon  ^,  where  a  bill 
was  filed  in  equity  for  payment  of  a  promissory  note 
which  had  been  cut  in  two  parts,  one  of  which  was 
produced  and  the  other  alleged  to  be  lost,  and  offering 
an  indemnity  the  bill  was  dismissed  on  two  grounds; 
the  first,  that  only  half  the  bill  was  lost,  and  secondly, 
tliat  it  was  not  payable  to  order,  and  consequently  an 
action  at  law  was  sustainable;  and  it  being  urged  that 
the  jurisdiction  of  tlie  court  of  equity  is  not  destroyed 
hy  the  courts  of  law  assuming  a  jurisdiction  in  such 
teases,  the  Master  of  the  Rolls  said,  *^  It  is  very  clear 
that  an  action  would  liave  laid  upon  the  note  had  the 
loss  been  proved.     The  single  question  is,  whether  the 

"'  I  I    ■        » ■  ■  I  ->       I    ■  I  p  ■  I,      111         I    n  ^li       pw*       ■  I   ■   ■     1^ 

'  Hart  V.King,  13  Mod.  SIO.— Holt,  IIB.  S. C— Dehcrs  r,  Harriot, 
1  Shov.  163, 

Ex  parte  G.rccnway,  6  Ves.  jun.  812, 

Sec  also  Toulmin  v.  Price,  ^  Ves,  jun.  238^^Bromley  v.  Holland^ 
7Vcs.i9,20.  249. 

*  16  Ves.  Jan.  430,  Note,  in  that  case  the  bill  of  exchange  was  not 
f  ayaMe  to  order,  and  consequently  not  negotiable,  which  makes  thi^ 
case  distingiuslutbte  Crom  that  pC  Mayor  v,  Johnson,  3  Campb.  325*  • 
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yi.  Of  the  tom^r  indemnity  you  ofibr  is  not  a  ground  for  comirtg  hat  ? 

The  court  of  law  could  not  take  notice  of  it  and  give 
a  conditional  judgment ;  but  equity  gives  that  relief 
at  the  same  time  that  it  orders  payment  of  the  money. 
The  other  half  of  the  note  may  be  in  your  possession ; 
therefore  it  is  fit  that  you  should  indemnify  them 
against  the  possibility,  that  the  two  parts  may  be 
brought  together  and  passed  into  another  hand.**  Upon 
a  further  heiiring  the  counsel  for  the  plaintiff  insisted, 
(bat  the  mere  loss  of  the  instrument  gives  the  court  of 
equity  jurisdiction,  and  that  it  does  not  depend  on  the 
right  to  require  an  indemnity,  observing  that  there 
was  no  distinction  whether  a  note  was  negotiable  or 
not  But  the  Master  of  the  Rolls  said,  **  This  argu- 
ment is  in  direct  contradiction  to  that  of  Lord  Hard* 
wickcj  who,  in  the  case  of  Walmsley  v.  Giildf  assumes 
that  this  court  has  no  jurisdiction,  except  for  the  pur- 
pose of  ordering  an  indemnity  where  indemnity  is  ne- 
cessary. I  am  unwilling  to  turn  the  plaintiff  round, 
thinking  the  merits  are  with  him ;  but  at  the  same 
time  I  am  afraid  of  breaking  in  upon  the  rules  esta* 
blished  as  to  the  jurisdiction  of  the  courts,  that,  where 
a  party  can  recover  at  law,  he  ought  not  to  come  into 
equity," 

When  a  bill,  &c.  has  been  lost  before  it  mas  due^ 
unless  the  party  proceed  under  the  statute  8  &  9  W.  3. 
c.  17.  s.  3«  it  may  be  proper  that  he^  should  be  confined 
to  a  Court  of  Equity  for  relief;  for  as  a  transfer  before 
a  bill  is  due,  though  made  by  a  person  not  entitled 
thereto,  may  give  a  bon&  fide  holder  a  right  of  action 
•thereon ;  it  is  but  just  that  the  parties  called  upon  to 
pay  should  be  previously  sufficiently  indempified,  and 
the  sufficiency  of  an  indemnity  can  be  more  correctly 
ascertained  in  a  Court  of  Equity  than  %t  Law ' ;  but 
where  a  bill  has  been  lost  after  it  became  due,  and 
that  fact  be  clearly  proved,  there  seems  to  be  no  reason 
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*  Ex  parte  Grcenway,  6Ves.  jan.  SIS. — Pienoa  v.  Hatcfaioson, 
2  Campb.  2)2.-^  Esp,  Rep.  126.  S«  C.  ante,  193.  u.  3. 
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why  the  party  who  lost  it  should  not  be'penmitted  to^s^.'6f^imoe 

proceed  at  kiw,  and  indeed  without  offering  an  indem-       '  "^ 

nity,  inasmuch  as  the  law  itself  would  in  such  caae 

indemnify  all  the  parties  to  the  bill  fv<aa  any  liability 

to  a  person  who  became  holder  of  it  after  it  was  due ; 

for,  as  we  have  already  soen',  a  person  talcing  a  hill 

by  transfer  after  it  becomes  due,  holds  it  su)]^ect  to 

all  the  objections  which  aifected  it  in  the  hands  of  the 

party  who  first  becanie  wrongfully  possesf&ed  of  it,  or 

who  tortiously  transferred  it,  consequently  he  oouUl 

not  sustain  an  action  thereon  against  any  of  the  parties 

to  the  bill ;  and  there  is  an  additional  reason  why  tliis 

should  obtain  as  to  the  drawer  and  indorsers  of  a  bill, 

and  the  indorsers  of  a  note,  namely,  that  they  must 

have  been  discharged  from  liability  to  any  subsequent 

holder,  by  the  want  of  notice  from  such  holder  of  the 

default  in  payment  by  the  drawee*. 

It  is  said^  that  if  one  part  of  ^foreign  bill  of  ex- 
change, drawn  in  sets,  be  lost  by  the  draxvee^  or  be  by 
his  mistake  given  to  a  wrong  person,  or  if  by  any 
other  means  the  holder  cannot  have  a  return  of  the 
bill,  either  accepted  or  not  accepted,  the  drawee  must 
give  to  the  holder  or  to  his  order  a  promissory  note 
for  payment  of  the  amount  of  the  bill  on  the  day  it 
becomes  due,  on  delivery  of  the  second  part  if  it  arrive 
in  time,  or  if  not,  upon  the  note,  and  if  the  acceptor 
refuse  to  give  the  note,  the  holder  must  immediately 
protest  for  non-acceptance,  and  when  due,  nmst  de- 
mand the  mone)%  though  he  have  neither  note  nor 
bill,  and  if  payment  be  refused,  a  protest  must  be  re- 
gularly made  for  non-payment.  In  all  cases  if  a  bill 
of  exchange  be  lost,  and  a  new  bill  cannot  be  had  of 
the  drawer,  a  protest  may  be  made  on  a  coj)y  *. 

Where  a  creditor  directs  his  debtor  to  remit  him, 
by  post,  the  money  due  to  him  bj'  a  bill  of  exchange, 

*  SeeTinsoD  v,  Francis,  1  Campb.  ig.  aptc,  l66. 
^  Post,  as  to  notice  of  noD-paymcnt. 
^  Bcaw«,f!.  US.— Mar.  121.— Bui.  Nj.  Pri.  271* 
^  Deliers  V»  Harriot,  i  Show.  \Q^.  posf. 
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w^Ht^^^  ca8h,  note,  &c.  or  where  it  is  the  usual  way  of  paying 

such  debt,  if  the  bill  be  lost  the  debtor  will  be  dis- 
charged ';  but  where  the  defendant,  in  discharge  of  a 
debt  which  he  owed  to  the  plaintiff,  delivered  a  letter, 
containing  the  bills  which  were  lost,  to  a  bellman  in 
the  street,  it  was  decided  that  he  was  not  discharged 
from  liability  to  pay  the  debt,  because  it  was  incum* 
bent  on  him  to  have  delivered  the  letter  at  the  General 
Post-office,  or  at  least  at  a  receiving-house  appointed 
by  that  office  *. 

■  Warwick  v.  Noakes>  Peake;  67. 

*  Hawkins  v.  Rutt,  Peake,  186;  and  see  Parker  v.  Gordon,  7  East^ 
385. 
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CHAPTER  v.* 


Of  ?E£SENTM£NT  OF  A  BILL  FOR  ACCEPTANCE-— AC'* 
CEPTANCE—NOK-ACCEPTAKCE— CONDUCT  WHICH 
THE  HOLDER  SHOULD  THEREUPON  PURSUE;  AND 
OF   ACCEPTANCE   SUPRA   PROTEST. 

UN  delivery  of  a  bill  of  exchange  to  the  payee,  or 
any  other  person  who  becomes  holder  by  transfer,  it 
is  in  some  cases  necessary,  and  in  all  advisable,  to  pre* 
sent  it  for  acceptance.  On  such  presentment,  the 
drawee  either  complies  with  the  drawer's  request  by 
accepting  the  bill,  or  refuses  to  do  so :  in  which  latter 
case  it  is  in  general  incumbent  on  the  holder  to  give 
notice  to  the  various  other  persons  who  became  parties 
to  the  bill  antecedently  to  himself;  after  which  any 
person  not  originally  a  party,  may  accept  it  supra  pro- 
test  for  the  honour  of  the  drawer  or  indorsers ;  and 
in  some  cases  the  holder  may  protest  a  bill  for  better 
security.  In  treating  of  each  of  these  matters  in 
their  natural  order,  it  will  be  necessary,  to  consider,. 
First g  when  a  presentment  for  acceptance  is  necessary, 
tnd  at  what  time,  and  in  what  manner  it  must  be 
made :  Secondly,  by  whom,  at  what  time,  and  in  what 
manner,  an  acceptance  may  be  made,  and  the  obliga- 
tion it  imposes  on  the  acceptor :  Thirdly^  the  conduct 
which  the  holder  must  pursue,  in  case  of  a  refusal  to 
accept :  Fourthly ,  the  protest  for  better  security,  and 
Lastly^  of  acceptances  supra  protest. 


*  As  checks,  promissory  notes,  and  bills,  when  payaUe  on  demand, 
ve  never  presented  for  acceptance,  or  accepted,  the  observations  in 
this  chapter  in  regard  to  presentment  for  acceptance,  will  in  general 
^  ioappUcable  lo  those  iostruments. 
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««ct.  1.— Of  pro      When  a  bill  is  drawn  payable  within  a  specified  time 

weniment  for  ZC'  .,..  .  ,  /»i  'ji 

ccptanccj  and      after  Sight,  it  IS  nccessarv,  in  order  to  fix  the  penod 
•ar^.  when  it  is  to  be  paid,  to  present  it  to  the  drawee  for 

acceptance ' ;  but  in  other  cases  it  is  not  incumbent 
on  the  holder  to  present  the  bill  before  it  is  due  * ;  and 
in  Bristol,  it  is  said,  that  the  practice  is  not  to  present 
for  acceptance  or  to  accept'.  It  is  however  certainly 
nK>st  advisable  in  all  cases  to  endeavour  to  get  the  bill 
accepted*,  as  by  that  means  the  holder  obtains  the 
additional  security  of  the  drawee,  and  the  bill  conse- 
quently becomes  more  negotiable ' :  and  if  the  drawee 
refuse  to  accept,  the  drawer  and  indorser  may  imme* 
di^tely  be  saed  ^.  Aifid  it  id  said,  that  it  i^  incumbent 
6ti  the  bearer  of  a  bill,  when  he  is  but  the  taiere  agent 
of  the  person  entitled  to  it,  and  on  the  payet,  when 
he  is  directed  by  tlie  draw6r  to  do  so,  to  present  it  for 
acteptatice  as  soon  as  possible,  because  it  is  only  by 
acceptance  that  the  person  on  whom  the  bill  is  drawn 
Ijecomes  debtor,  and  responsible  to  the  holder ;  and  if 

'  Per  Eyre,  C.  J.  in  Muilman  v.  D'Eguino,  2  Hen.  Bla.  565.  but  if 
a  bill  be  on  an  insufficient  stamp,  no  ppesentment  seems  necessary^ 
ante,  75. 

*  Per  Gibbs,  C.  J.  in  O'Keefe  v.  Dunn,  1  Marsh.  6l 6, 68 1. —6 Taunt. 
S05.  S.  C.  and  ante,  l62,  n.  1.— Bayl.  lOO.—l  Selw.  4.th  ed.  310,  1. 
Goodall  V.  Dolley,  1 T.  R.  7ia.-^Blesard  v.  Hitst.  Burr.  2670.  Per 
Lord  Ellcnborougl),  in  Orr  v.  Maginnis,  7  East.  362*-*acc.  Man  46. 
Com.  Dig.  tit.  Merchant,  F.  6,  ianb.  contra. 

The  7th  Section  of  the  dd  and  4th  Anne,  c.  ^.  enacts,  that  if  the 
holder  do  not  take  his  due  course  to  obtain  payment  by  endeavouring 
to  get  the  bill  accepted  add  paid,  and  make  his  protest  for-tion-accept^ 
ance  or  non-payment,  the  taking  the  bill  shall  be  considered  a  pay* 
ihent;  but  the  statute  does  not  appear  to  require  a  presentment  for 
acceptance  when  it  would  be  unnecessary  at  common  law. 

MoUoy,  B.  2.  C.  10.  sec.  16.  If  a  bill  is  drawn  upon  a  raerc^nt 
in  Lohdon^  payable  to  J.  S.  dt  double  usance,  J.  S.  is  not  bound,  in 
strictness  of  law,  to  procure  an  acceptance,  but  only  to  tender  tha 
bill  when  the  money  is  due. 

Bbaw^s,  pi.  ^66,  p.  453.  There  is  no  obligation  to  procure  ac- 
ceptance of  a  bill  payable  at  a  day  certain  as  the  tinie  goes  on,  whe- 
ther accepted  or  not ;  but  it  is  otherwise  with  bills  payablc.at  so  many 
days  sight.     See  also  Warius,  12,  J 3. 

^Johnson  v.  Collins,  1  East.  99. 

♦Mar.  48.— Poth.  pi.  143. 

•Maf.  4th  ed.  12.— Beawes,  pi.  266.— Claxtoh  'o.  Swift,  2  Show. 
4(16.— Selw.  Ni.  Pri.  4th  ed.  311. 

•Bullingalls  v.  Gloster,  3  East.  181.— Allan  v.  Mbrson,  4  Campb. 

115j|K>»t.  .     *  ' 
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theaflfairs  of  the  drawer  should  be  deranged,  an  agent  itf.wiicnfwe- 

««iim€n*  for  ac- 

who  has  neglected  to  present  the  bill  for  acceptance,  ccpuDce  »  n<y 

might  be  answerable  in  damages  and  interest  to  the 

person  who  employed  him  '•     If  a  person  be  holder  of 

a  bill  which  is  not  addressed  to  any  particular  indivi* 

dual,  but  is  accompanied  with  a  letter  of  advice,  men-- 

tioDiDg  the  person  on  whom  the  bill  is  drawn,  it  is 

said  that  the  bill  should  be  presented  to  the  person 

mentioned  in  the  letter  of  advice,  who  may  thei^pon 

accept  the  bill,  and  that  if  he  refuse  to  do  so,  it  may 

be  protested  for  non-acceptance  *• 

In  cases  where  it  would  otherwise  be  necessary  to 
present  a  bill  for  acceptance,  the  holder  may,  as  will 
be  seen  hereafter,  excuse  his  neglect  to  do  so^  by 
proving  that  the  drawer  or  other  person  insisting  on 
the  want  of  it  as  a  defence,  had  no  effects  in  the  hands 
of  the  drawee,  or  liad  given  no  consideration  for  th6 
bill  K 

With  redpect  to  the  time  when  bills  payable  after  2diy,Atwhat 
sight  should  be  presented  for  acceptance,  it  has  been  IS^ff u^^d"* 
observed  that  the  only  rule  which  can  be  applied  to  all  ^«' w^^ptancc. 
cases  of  bills  of  exchange,  whether  foreign  or  inland, 
and  whether  ^payable  at  sight,  or'at  so  many  days  after 
sight,  or  in  any  other  manner,  is»  that  due  diligence 
mnst  be  used  ^ ;  and,  as  the  drawer  may  sustain  a  loss 
by  the  holder's  keeping  it  any  great  length  of  time, 
it  is  advisable  in  all  cases  to  present  it  as  soon  a^ 
possible  '. 

In  the  case  of  a  foreign  bill  payable  after  sight, 
it  has  been  decided,  that  it  is  no  laches  to  put  it  into, 
circulation  before  acceptance,  and  to  keep  it  in  circu- 
lation without  acceptance,  as  long  as  the  convenience 
of  the  successive  holders  requires ;  and  it  has  even  been 
laid  down,  that  if  a  bill  drawn  at  three  days  sight 


•Aaiw 


'  Poth.  pi.  128— Mar.  45. 

*  Mar.  142,  3. 

'  De  Berdt  v.  Atkinson,  2  Hen.  Bla.  SSS.el  post. 
^  Per  Duller,  J.  in  Muilmaa  v.   D'Eguino,  2  Heo.  BUu  569'--. 
See  also  Sclw.  N.  P.  4th  «d.  31Q,— BayU  100,  I,  2. 

*  Poth.  pi.  143. 


208  or   TttE   PkESENtMfiNT   Off   A    BILL 

f diy,  At wiiiit      were  kept  out  in  that  way  for  a  year,  this  would  not' 
•hoftid  be  made     DC  laches;  and  ira  bill  is  payable  in  India  sixty  days 

Ibr  acceptance*       /%.,..  .111 

after  sight,  it  is  not  necessarily  laches  to  omit  present- 
ing it  for  acceptance  for  twenty-six  da3's  after  its 
arrival.  But  if,  instead  of  putting  it  into  circulatiou 
the  holder  were  to  lock  it  up  for  any  length  of  time, 
this  would  be  deemed  laches '. 

'  Muilman  v.  D'Eguino,  2  Hen.  Bla.  565,  In  debt  on  bond,  con* 
ditioned  to  pay  certain  bills  drawn  on  India  at  sixty  days  after  sight, 
in  case  they  should  be  returned  protested,  defendant  pleaded  that  they 
vrere  not  presented  for  acceptance  within  a  rcajtonable  time  aftor  the 
drawing.  It  appeared  that  they  were  drawn  the  5th  of  March,  1793; 
that  they  were  indorsed  on  that  day  by  defendant  to  plainiifis,  who 
procured  them  for  a  house  at  Paris  ;  that  plaintiffs  sent  immodinte  ad- 
vice to  the  house  at  Paris,  and,  on  receiving  their  directions,  on  the 
90th  of  April  sent  them  to  India>  where  they  arrived  i>n  the  Sd  of 
October.  On  the  5th  of  October  the  holder  wrote  to  the  drawee,  wh* 
was  froiB  home,  desiring  him  to  accept  the  bills,  and  on  the  ]7th 
of  October  he  sent  an  answer  of  refusal ;  some  of  the  bills  were  there- 
upon protested  the  29th  of  October,  and  the  rest  the  18th  of  Novem- 
ber. Eyre,  C.J.  left  the  case  to  the  jury,  but  told  them  that  he 
thought  the  bills  had  been  sent  to  India  in  time,  as  they  were  put  up 
here  for  negotiation,  and  were  therefore  liable  to  be  delayed,  and  that 
they  were  presented  in  India  in  time  after  their  arrival.  The  jury 
Ibund  for  the  plaiatiflT,  and  on  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial  and  cause  shewn*  the  court  was  satisfied  icith  the 
Terdicty  and  plaintiff  had  j^dgment.  Kyre,  C.  J.  said  "  it  is  not  luy- 
cessary  to  lay  down  any  new  rule  as  to  bills  of  exchange,  payable  at 
tight,  or  within  a  given  time  afterwards;  if  it  were,  I  should  feel 
great  anxiety  not  to  clog  the  negotiation  of  bills  circumstanced  like 
these*  It  would  be  a  very  serious  and  difficult  thing  to  say,  that  a 
person  buying  a  foreign  bill,  in  the  way  these  were  bought,  should  bo 
obligjcd  to  transmit  it  by  the  first  opportunity  to  the  place  of  its 
destination*  There  would  also  be  a  great  difiiculty  in  saying  at  what 
time  such  a  bill  should  be  presented  for  acceptance ;  the  courts  have 
heeti  very  cautious  in  fixing  any  time  for  presenting  for  acceptance 
an  inland  bill,  payable  at  a  certain  period  after  sight,  and  it  seems 
to  me  more  necessary  to  be  cautious  with  respect  to  a  foreign  bill 
payable  in  that  manner.  I  think,  indeed,  the  holder  is  bound  to  pre- 
sent the  bill  in  a  reasonable  time,  in  order  that  the  period  may  com- 
mence from  which  the  payment  is  to  take  place,  but  the  question 
-what  is  reasonable  time,  must  depend  on  the  particular  circumstances 
of  the  case  ;  and  if  must  always  be  for  the  jury  to  determive^  whether 
any  laches  are  imputable  to  the  plaintiff. — Per  BuUer,  J.  the  only 
rule  I  know  of,  which  can  be  applied  to  the  case  of  bills  of  f  xchanoe, 
is,  that  due  diligence  must  be  used.  Due  diligence  is  the  only  tiling 
to  be  looked  at,  whether  the  bill  be  foreign  or  inland;  and  whether 
it  be  payable  at  sight,  or  at  so  many  days  after,  or  any  other  nianocr. 
But  I  think  a  rule  may  be  thus  far  laid  down  as  to  laches  with  re- 
gard to  bills  payable  at  sight  or  a  certain  time  after  si^ht,  namely, 
that  they  ought  to  be  put  in  circulation;  and  if  a  bill  drawn  at 
three  days  sight  were  kept  out  in  that  way  for  a  year,  I  cannot  say 
that  there  would  be  laches;  but  if,  instead  of  putting  it  in  circulation, 
the  holder  were  to  lock  it  up  for  any  length  of  tiraei  I  should  say  that  he- 
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The  holder  of  an  inland  bill  payable  after  sight  is  cdiy,  At  what 
not  bound  instantly  to  transmit  the  bill  for  acceptance,  should  be  made 

.  for  acceptance. 

would  be  guilty  of  laches,  but  further  than  this  no  rule  can  be  laid 
down.  Per  Heath,  J.  no  rule  can  be  laid  down  as  to  the  time  for 
pirsenting  bills  payable  at  sights  or  at  a  given  time  afterwards.  In 
the  French  ordinances  of  l673,  in  Postlethwaite  and  Marius,  it  is 
said,  that  a  bill  payable  at  sight  or  at  will  is  the  same  thing. — See 
also  Bayl.  100»  1.2. 

Goupy  and  another  v.  Harden  and  others,  7  Taunt.  159. — 2  Marsh. 
454.— 1  Holt,  C.  N.  P.  342.  S.  C,  Indorsee  of  two  bills  of  cxcliangc 
drawn  in  London,  12th  of  May,  1815,  upon  Gould  and  Co.  of  Li*»bon, 
at  thirty  days  after  sight,  payable  to  defendants,  and  by  them  in- 
dorsed in  London,  and  transmitted  by  them  to  the  plaintiffs  in  Paris,  and 
afterwards  indorsed  by  the  plaintifis  to  llicci  and  Sons,  who  further 
negotiated  them.  It  was  proved  that  the  drawees  paid  their  bills  to 
the  30th  Jane,  1815,  but  the  bills  were  not  presented  to  them  for  ^c« 
ceptance  until  the  22d  August  in  the  same  year,  when  they  were 
refused,  and  protested  for  non-acceptance.  In  this  action  a;;aiust  the 
defendants  as  such  indorsers,  it  was  objected  that  there  had  been 
laches  in  not  presenting  the  bills  for  acceptance ;  thsit  the  bills  were 
payable  at  thirty  days  sight.  If  they  had  been  sent  to  Gonld  and  Co. 
with  due  diligence,  and  he  had  refused  to  accept  upon  notice  of  the 
dishonour  to  the  defendants,  they  might  have  recotetcd  against  the 
bouse  of  De  Franca  and  Co.  the  drawers,  who  continued  solvent  more 
than  two  months  from  the  date  of  the  bills,  but  instead  of  transmitting 
the  bills  in  the  ordinary  way  to  Lisbon,  they  are  sent  in  general  cir- 
culation, and  the  defendants  hear  nothing  of  the  transaction  till 
five  months  after  the  indorsement.  PerGibbs,  C.  J.  on  the  trial, 
**  The  distinction  is  between  bills  payable  at  a  certain  number  of  days 
after  date,  and  bills  payable  at  a  certain  number  of  days  after  sight, 
in  the  former,  the  holder  is  bound  to  use  all  due  diligence,  and  to 
present  such  bill  at  its  maturity ;  but  in  the  latter  case,  he  has  a  right 
to  put  the  bill  into  circulation  before  he  presents  it,  and  then  of 
course  it  is  uncertain  when  it  will  be  presented  to  the  -drawee.  It  is 
to  the  prejudice  of  the  holder  if  he  delays  to  do  it,  and  he  loses  his 
money  and  his  interest."  There  are  dicta  that  it  ought  to  be  done  in 
a  reasonable  time."     Verdict  for  the  plaintiffs* 

Goopy  V.  Harden,  7  Taunt.  l62.  Same  case  on  a  motion  by  defen- 
dant to  set  aside  the  verdict.  Per  Gibbs,  C.  J.  "  If  these  bills  had 
been  locked  up  and  not  sent  into  circulation,  the  case  would  have  been 
widely  different.  I  know  dicta  may  be  found,  that  a  bill  payable  at 
sight,  must  be  presented  within  a  reasonable  time;  but  this  very 
question  occurred  in  this  court  in  the  case  of  Muilman  V'  D'Cguino, 
'iHcn.  Bla.  565.  Bills  were  sent  out  to  India,  and  one  question  was 
^^hether  they  were  presented  for  acceptance  within  a  reasonable  time 
in  India,  and  it  was  held  that  they  were ;  but  the  main  question  was, 
whether  they  were  delayed  too  long  in  Europe  before  they  were  sent 
out."  Upon  the  last  point.  Eyre,  C.  J.  says,  **  There  would  be  great  dif- 
ficulty in  saying  at  what  time  such  a  bill  should  be  presented  for  ac- 
ceptance. The  courts  have  been  very  cautious  in  fixing  any  time  fc  r 
an  inland  bill  payable  at  a  certain  period  after  sight,  to  be  presented 
for  acceptance ;  and  it  seems  to  me  more  necessary  to  be  cautious 
wiih  respect  to  a  foreign  bill  payable  in  that  manner.  I  do  not  see  how 
the  courts  can  lay  down  any  precise  rule  on  the  subject.*'  Heath,  J. 
says,  *^  No  rule  can  be  laid  down  as  to  the  time  for  presenting  bills 
payable  at  sight  or  a  given  time  after."  The  jury  have  found  that  these 
bilit  were  presented  in  a  reasonable  time«  but  the  law  prescribes  only 
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he  may  put  it  into  circulation,  and  if  he  do  not  circii> 
late  it,  he  may  take  a  reasonable  time  to  present  it  for 
acceptance,  and  a  delay  to  present  until  the  fourth 
day  a  bill  on  London,  given  within  twenty-miles 
thereof,  is  not  unreasonable  '• 


that  they  must  be  presented  at  some  time.  BuUer,  J.  is  still  stronger, 
and  lays  down  the  rule  only  that  the  bill  must  be  put  into  circula* 
tion.  In  the  present  instance  these  bills  were  put  into  circulation, 
and  they  passed  through  Paris  and  Genoa.  He  proceeds  to  say,  if 
they  arc  circulated  the  parties  are  known  to  the  world,  and  their 
credit  is  looked  to ;  and  if  a  bill,  drawn  at  three  days  sight,  were  kept 
out  in  that  way  for  a  year,  I  cannot  say  that  there  would  be  laches/' 
But,  if  instead  of  putting  it  into  circulation  the  holder  were  to  lock 
it  up  for  any  length  of  time,  I  should  say  that  he  was  guilty  of  laches, 
I  am  therefore  clearly  of  opinion  that  the  paities  were  not  guilty  of 
laches,  in  putting  this  bill  into  circulation  before  it  was  presented  for 
acceptance." 

'  Fry  V.  Hill,  7  Taunt.  3fi7.  This  was  an  action  for  goods  sold 
and  delivered,  and  upon  the  trial  before  Parke,  J.  at  the  sittings  after 
Michaelmas  term*  18179  it  appeared  that  the  defendant  having  occa- 
sion to  pay  the  plaintiff  ^134.  IBs.  for  goods,  early  on  Friday  the  pth 
of  the  month,  the  defendants  bankers  on  his  account  as  to  ^134.  ISs. 
(parcel)  and  receiving  from  the  plaintiff  the  difference  in  cash,  de- 
livered at  Windsor  to  the  plaintiff's  servant,  a  bill^  to  which  the  de- 
fendant was  no  party,  drawn  by  themselves  upon  their  corresponding 
banker  in  Iiondon,  at  one  month  after  sight,  for  jS140.  The  bill  was 
presented  for  acceptance  on  the  13th  of  the  same  month,  and  the 
country  bankers  having  failed  on  that  same  day»  acceptance  was 
refused.  Shepherd,  Solicitor-General,  contended,  that  as  well  by 
this  course  of  dealing  which  the  plaintiff  himself  had  elected,  as  by  his 
laches  in  presenting  the  bill,  he  had  made  the  bill  his  own»  and  was 
paid  for  the  goods.  The  jury,  however,  under  the  direction  of  Parke,  J. 
who  relied  on  Goupy  v*  Harden,  ante,  209,  found  a  verdict  for  the 
plaintiff.  The  Solicitor  General  now  moved  to  set  it  aside,  and  enter 
a  nonsuit,  renewing  the  same  objections.  He  insisted  that  it  was  the 
duty  of  the  plaintiff,  receiving  a  bill  payable  at  a  certain  time  after 
sight,  to  present  it  for  acceptance,  as  soon  as  he  conveniently  conld : 
If  the  plaintiff  had  forwarded  this  bill  for  acceptance  on  the  Friday, 
Saturday,  Sunday,  or  Monday,  he  would  thereby  have  enabled  the 
defendant  to  withdraw  his  funds  from  his  bankers  hands.  The  ne- 
cessity is  more  urgent  to  present  for  acceptance  a  bill  payable  after 
sight,  than  a  bill  payable  after  date,  because,  by  deferring  it,  the  bolder 
protracts  the  period  of  that  payment,  whereby  the  drawer  proposes 
to  withdraw  his  effects  from  the  hands  of  the  drawee.  Secondly,  it 
was  for  the  plaintiff's  own  convenience  of  remittance,  that,  instead  of 
taking  a  check  for  the  sum  which  the  defendant  proposed  to  pay,  he 
bad  commuted  it  for  a  bill,  and  this  was  strongly  evinced  by  his  taking 
a  bill  not  for  £\.S^»  18«.  but  for  £  1 40.  paying  the  difference,  aini  there- 
in blending  his  own  property  with  this  payment,  whereby  he  bad  ren- 
dered the  bill  completely  his  own,  and  was  paid  for  his  goods. 

Gibbs»  C.  J.  The  defendant's  argument  on  the  first  point,  would  go 
to  the  extent,  that  the  holder  of  a  bill  payable  after  sight  is  bound  to 
transmit  it  for  acceptance,  without  putting  it  into  circulation  at  all* 
But  even  if  it  were  a  case  in  which  it  was  required  to  give  instant 
notice,  it  has  been  repeatedly  determined  that  the  holder  of  a  bill  is 
not  bound  to  send  it  on  the  same  day  that  he  receives  it  i  and  there 
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It  has  been  said^  that  the  question  what  is  a  reason-  «diy,  Atwhat 

I ,      .  •    .  .  .  ...  time  preteittment 

able  time,  must  depend  on  the  particular  circumstances  »itouid  ix?  made 
of  the  case;  and  that  it  must  always  be  for  the  Jury  ^^^^  ^ 
to  determine,  whether  any  laches  are  imputable  to  the 
plaintiff' ;  and  this  rule  appears  to  have  been  adopted 
in  the  more  recent  cases  applicable  to  this  subject  •, 
but  from  other  cases  it  should  seem  that  reasonable 
time  is  to  be  taken  as  a  question  of  law  dependent 
upon  the  facts  *.  It  was  said  by  Lord  Mansfield  *,  that 
what  is  reasonable  time  for  giving  notice  of  the  dis- 
honour of  a  bill,  is  partly  a  question  of  fact  and  parti}* 
of  law;  it  may  depend  in  some  measure  on  facts,  such 
as  the  distance  at  which  the  parties  live,  the  course  of 
the  post,  &c. ;  but  that  whenever  a  rule  can  be  laid 
down  with  respect  to  this  reasonable  time,  it  should 
be  decided  by  the  court,  and  adhered  to  for  the  sake 
of  certainty  ^     Presentment   should  •  in  all   cases   be 

"^^iMi*"  ■    ■  II  II  II  

was  DO  post  to  London  on  tbe  Saturday,  tie  might  have  scut  it  on  the 
Suoday.  Bat  I  do  not  go  upon  that  ground.  The  holder  must  pre- 
sent a  bill  payable  afier  sight  in  a  reasonable  time  ;  but  it  is  in  the 
power  of  the  holder  to  postpone  the  day  of  payment  by  postponing 
the  day  of  the  presentment  for  acceptance,  and  he  certainly  may  put 
the  bill  into  circulation  if  he  will.  In  the  recent  case  of  Goupyt^. 
Harden,  the  bills  were  put  into  circulation  ;  here  it  docs  not  appear 
what  was  done  with  the  bill  in  the  interval.  The  question  on  these 
bills  drawn  at  sight  certainly  is  left  very  loose  by  the  cases.  The  re- 
sult of  the  cases  undoubtedly  is,  that  which  J  have  stated,  and  Eyre, 
C.J.  says,  in  Muilman  o.  D*£guino,  (2  Hen.  Bla.  56a)  that  it  is,  under 
ail  circumstances,  a  question  for  the  jury  to  determine  whether  such 
a  bill  was  presented  in  reasonable  time.  BuUcr,  J.  in  the  same  case, 
rather  narrows  that  doctrine,  and  though  he  agrees,  that  if  it  were  in 
circulation  a  twelvemonth,  there  would  not  be  laches ;  yet  he  says, 
that  if,  instead  of  putting  it  into  circulation,  the  holder  were  to  luck 
it  ap  for  any  length  of  time,  he  would  be  guilty  of  laches.  Is  this, 
therefore,  a  case,  in  which  the  plaintiff  can  be  said  to  luck  up  this 
bill  for  any  length  of  time.  If  we  were  to  grant  a  new  trial,  the  re- 
sult would  come  at  the  last  to  this :  it  would  be  a  question  for  the 
jvrjf,  xzhttker  there  has  been  a  defoult  to  present  a  bill  within  a  reason- 
ahU  time.  That  question  has  already  been  left  to  the  jury,  and  they 
have  found  that  the  bill  was  presented  in  a  reasonable  time.  We 
think,  as  the  matter  stands,  it  is  perfectly  right. — Rule  refused. 

"Per  Eyre,  C.J.  in  Muilman  r.  D'Eguino,  2  Hen.  Bla.   569, — 
Boehm  V.  Sterling,  7  T.  R.  423. 

*  Mailman  v.  D*£guino,  2  Hen.  Bla.  565.  ante  208  n.  1.  and  Fry  9. 
Rill,  7  Taunt.  397.  ante  210.  n.  1. 

^  Darbishire  v,  Parker,  6  East.  12,  13. — Bayl.  100. 

*  In  Tiodal  *u.  Brown,  1  T.  R.  167. 

'  Appl^pa  V.  Sweetapple,  Bsiyl.  65.  n.  c.  et  post.     S«e  also  Dar- 
bishire r.  Parker,  6  East,  12, 13. — Parker  r.  Gordon,  7  Ea»t.  385. 
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made  during  the  usual  hours  of  business ' ;  but  a  neglect 
to  make  a  presentment  at  a  proper  time  may  be  excused 
by  illness,  or  by  the  circumstance  of  war  having  been 
declared,  or  by  other  reasonable  cause  or  accident  not 
attributable  to  misconduct  of  the  holder  *. 

The  presentment  should  be  to  the  drawee  himself, 
or  to  his  authorised  agent,  for  otherwise  the  drawer  or 
indorsers  will  not  be  chargeable '.  It  has  been  said 
that  ea;  ingorCj  the  drawee  ought  to  accept  the  bill 
immediately  on^  presentment,  or  refuse  to  do  so,  and 
he  is  not  allowed  three  days  for  deliberation  by  the 
custom  of  merchants*;  as,  howevei',  it  is  but  reason- 
able that  the  drawee  should  have  an  opportunity,  be- 
fore he  determines  whether  he  will  accept  or  not,  of 
seeing  whether  he  has  effects  of  the  drawer  in  his 
hands,  the  payee  or  liolder  usually  may  leave  the  bill 
with  him  twenty-four  hours,  or  until  the  next  day  after 
the  presentment,  unless  in  the  interim  he  accept  or 
declare   a  determination  not   to   accept  * ;    but  it  is 


■  Mar.  112. — Parker  r.  Gordon,  7  East.  385- 

^  Vid.  post,  as  to  what  will  excuse  the  want  of  giving  notice  of  non- 
acceptance,  or  not  presenting,  for  payment ;  and  ecc  Patience  r. 
Townly,  2  Smith's  Rep.  223,  4. 

^  Check  'V,  Roper,  5  £sp.  Rep.  175.  Declaration  against  drawer  of 
a  bill  for  default  of  acceptance.  To  prove  the  fact  of  the  bill  having 
been  presented  to  Hammond  for  acceptance,  the  plaintiff  proved  that 
the  bill  was  sent  by  the  witness,  who  was  called^  who  carried  it  to 
the  house  which  was  described  to  him  as  Hammond's  house ;  he  offer- 
rd  it  to  some  person  in  a  tan-yard,  who  refused  to  accept  it;  but  he 
did  not  know  Hammond's  person,  nor  could  he  swear  that  the  person 
to  whom  he  offered  the  bill  was  he,  or  represented  himself  to  be  so. 
Lord  Ellcnborough  said,  that  the  allegation  respecting  the  bill  was  a 
material  one,  as  the  drawer  could  only  become  liable  on  the  ac- 
ceptor's default,  which  default  must  be  proved.  That  the  evidence 
here  offered  proved  no  demand  on  Hammond,  and  was  therefore  in- 
sufficient, so  that  the  plaintiff  could  not  recover  on  the  bill.  Some  evi- 
dence must  be  given  of  an  application  to  the  party  first  liable. 

^  Com.  Dig.  tit.  Merchant,  F.  6. — Marius,  15,  l6.  and  see  Ham- 
burgh Ordinance. 

'  Ingram  v.  Forstcr,  2  Smith's  Rep.  243, 4. — Bellasis  v.  Hester, 
1  Lord  Raym.  281. — Mar.  62. — Beawes,  pi,  17. — Mai.  b.  3,  c.5.  s.  1. 
Com.  Dig.  Merchant,  F.  6. — MoUoy,  b.  2.  c.  10.  pi.  ]6. 

£ella^iis  <v.  Hester,  Lord  Raym.  281 .  Per  Treby,  C.  J.  The  party 
may  have  the  whole  day  to  view  the  bili>  and  that  is  allowed  him  by 
(be  law. 

Marius,  15.  No  three  days  for  acceptance — twenty-four  hours  for 
acceptance*  But  if  the  party  to  whom  the  bill  of  exchange  is  direct- 
ed be  a  merchant  well  kaown  uuto  youj  and  when  the  ttll  is  pre^ 
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said  that  this  must  not  be  done  if  the  post  go  out  in  saiy,  Mode  or 

*  ^  presenting  for  ac* 

the  interim  *.  ceptauc©. 

If  the  drawee  of  a  bill  cannot  be  found  at  the  place 
where  the  bill  states  him  to  reside,  and  it  appear  that 
he  never  lived  there,  or  has  absconded,  the  bill  is  to 
be  considered  as  dishonoured  * :  but  if  he  have  onl  v  re- 
moved,  it  is  incumbent  on  the  holder  to  endeavour  to 
find  out  to  what  place  he  has  removed,  and  to  make 
the  presentment  there ' ;   and  he  should  in  all  cases 

sentcd  to  him  ^o  accept  he  shall  desire  time  to  consider  on  it,  and  so 
shall  intreat  you  to  leave  the  bill  of  exchange  with  hiro»  and  to  come 
to  him  the  next  day,  (provided  the  post  do  not  go  awiiy  in  the  interim) 
and  that  then  he  will  give  you  answer  whether  he  will  accept  or 
not>  herein  he  doth  demand  nothing  of  you  but  what  is  usually  allowed 
between  merchants  known  one  to  another;  for*  according  to  custom 
of  merchants,  the  party  on  whom  the  bill  is  drawn,  may  have  four 
and  twenty  hours  time  to  consider  whether  he  will  accept  the  bill  or 
nut;  but  that  time  being  expired,  you  may,  in  civility,  demand  of  the 
party  on  whom  your  bill  is  drawn,  the  bill  of  exchange  you  left 
with  bim  to  be  accepted,  if  so  he  pleased,  if  he  then  say  that  he  hath 
not  as  yet  accepted  it,  and  that  he  would  desire  you  to  call  for  it 
some  other  time,  or  the  like ;  the  four  and  twenty  hours  being  expired, 
it  is  at  your  choice  to  stay  any  longer  or  not,  and  you  may  then  de- 
sire a  notary  to  go  to  the  dwelling-house  of  the  party  that  hath  the 
bill  and  demand  the  bill  of  exchange  of  him»  accepted  or  not  accept-  ^ 

etl,  and  in  default  of  present  delivery  thereof,  you  may  cause  protest 
to  be  made  in  due  form.  But  though  this  may  be  lawfully  done,  yet, 
notwithstanding,  amongst  merchants  which  do  know  one  another,  they 
Ho  not  usually  proceed  so  strictly  for  acceptance,  but  do  leave  their 
bills  with  the  parties  to  whom  they  arc  directed  to  be  accepted,  some- 
limes  two  or  three  days,  if  it  be  not  to  their  prejudice,  as  namely,  if 
the  post  do  not  depart  in  the  interim ;  but  if  the  post  is  to  depart  with- 
in two  or  three  days,  then  it  is  a  very  reasonable  thing,  and  which 
men,  that  know  the  custom  of  merchants,  will  not  omit  to  demand 
their  bills,  accepted  or  not  accepted,  so  that  they  may  give  advice 
thereof,  by  the  first  post  after  the  receipt  of  their  letters,  unto  their 
friend,  who  sent  them  the  bill  or  who  delivered  the  value  thereof: 
for  it  is  to  be  noted  by  the  way." 

In  Ingram  v.  Forster,  2  Smith's  Rep.  242.  Upon  the  qucsTion  whe- 
ther more  than  twenty-four  hours  may  be  allowed  to  the  drawee  to 
determine  whether  he  will  accept,  the  court  appear  to  have  consi- 
dered that  if  more  than  that  time  be  given,  the  holder  ought  to  inform 
the  indorsers  thereof. 

•  Mar.  62. — Com.  Dig.  tit.  Merchant,  F.  6. 

*  Anonymous,  Lord  Raym.  743. 

'  Collins  «v.  Butler,  Stra.  1087*  The  maker  of  a  note  shut  up  his 
house  before  the  note  became  due,  and  in  an  acticm  against  the  in- 
<lorsrr,  one  question  was,  whether  the  plnintitf  had  shewn  suflficient  in 
proving  that  the  house  was  shut  up  ?  and  Lee,  C.  J.  thought  not ;  but 
that  he  should  have  given  in  evidence  that  he  had  enquired  after  the 
drawer,  or  attempted  to  find  him  out.  See  also  Bateman  v.  Joseph^ 
12  East.  433,  in  which  Lord  Ellenborough  left  it  to  the  jury,  whe* 
ther  the  plaintiff  had  used  due  diligence  to  find  the  party's  residence, 
that  being  a  question  of  fact. 
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3diy,  Modi  of      make  every  possible  enquiry  after  the  drawee,  and  if 
cep^tance?  ^"^  *^  it  be  in  his  power,  present  the  bill  to  him ;  though  it 

will  be  unnecessary  to  attempt  to  make  such  a  pre- 
sentment, if  the  drawee  has  left  the  kingdom,  in  which 
case  it  will  be  sufficient  to  present  the  bill  at  his  house  '^ 
unless  he  have  a  known  agent  when  it  should  be  pre- 
sented to  him  *.  If  on  presentment,  it  appear  that  the 
drawee  is  dead,  the  holder  should  enquire  after  his 
personal  representative,  and  if  he  live  within  a  reason- 
able distance,  should  present  the  bill  to  him '.  When 
a  bill  is  left  for  acceptance,  and  the  drawee,  after  its 
remaining  in  his  possession  twenty-four  hours,  requires 
time  to  consider  of  it,  and  the  holder  grants  him  that 
time,  it  is  at  least  advisable,  if  not  necessary,  to  give 
immediate  notice  to  the  indorsers  and  drawer,  of  the 
particular  circumstances  \ 


'  Cromwell  v.  Hynson,  2  Esp.  Rep.  211.  Indorsee  against  the  in« 
dorser  of  a  foreign  bill.  When  the  indorsement  was  made,  UynsoD 
(a  roaster  of  a  ship)  was  in  Jamaica,  where  the  bHl  was  drawn,  hot 
his  residence  was  at  Stepney,  The  bill  was  presented  for  acceptance, 
dishonoured,  and  protested,  and  then  sent  to  Hynson's  house  for  pay- 
ment, with  notice  of  non-acceptance.  Hynson  was  not  then  in  Eng- 
land, but  the  bill  was  shewn  to  his  wife,  and  tbc  circumstances 
stated  to  her.  It  was  urged,  1st.  that  notice  should  have  been  sent 
to  Jamaica.  2dly.  that  the  demand  was  not  sufficient.  But  Lord 
Kenyon  over-ruled  all  the  objections,  and  the  plaintiff  had  a  verdict. 

The  King  *v.  The  Inhabitants  of  Merton,  4  M.  &  S.  4S.  affords  in- 
formation upon  this  subject.  In  order  to  establish  a  settlement  by 
apprenticeship,  it  was  proved,  that  the  indenture  was  only  of  one  part, 
and  that  upon  application  to  the  pauper,  who  was  then  ill  and  soon 
afterwards  died,  to  know  what  had  become  of  it,  he  declared,  that 
when  the  indenture  was  given  to  him  he  burnt  it;  and  it  was  also 
proved,  that  enquiry  was  made  of  the  executrix  of  the  master,  who 
said  she  knew  nothing  about  it;  and  it  was  held  that  this  proof  was 
sufficient  to  lei  in  proof  of  parol  evidence  of  the  contents  of  the  in- 
denture. Lord  Cllenborough,  C.  J.  The  making  search  and  using 
due  diligence  are  terms  applicable  to  some  known  or  probable  place 
or  person,  in  respect  of  which  the  diligence  may  be  used*  See  also 
Carth.  509. 

*  td«  ibid.     Philips  v.  Astling  and  another,  2  Taunt  206. 

'  MoUoy,  b.  2.  o.  10.  s.34.— Polh.  pi,  146. 

♦Ingram  v.  Forster,  2 Smith's  Rep,  243,4.  ante,  21 3v — MoUoy, 
J^g.  c«  10.  pi.  1^. 


OF  ACCEPTANCE   OF    BILLS   OF   EXCHANGE.    .  215 

Acceptance  may  be  defined  to  be  the  act  by  which  Sect.  2.  of  ae- 
the  drawee  evinces  his  consent  and  intention  to  com-  by  iS^m  it*may* ' 
ply  with,  and  to  be  bound  by,  the  request  contained 
in  a  bill  of  exchange  directed  to  him,  or,  in  other  words, 
^  is  an  engagement  to  pay  the  bill  when  due '.  This 
engagement  is  made  by  the  drawee  of  the  bill,  or  by 
some  other  person,  supra  protest,  to  the  drawer  or 
some  of  the  other  parties,  either  before  the  bill  is 
drawn,  or  afterwards,  and  it  may  be  verbal  or  in 
writing ;  and  is  either  absolute,  partial,  or  conditional, 
and  when  made  after  the  drawing  of  the  bill,  is  accord- 
ing to  or  varying  from  its  tenor.  We  will  consider 
these  points  in  theii  natural  order. 

When  the  holder  of  a  foreign  or  inland  bill  presents  ist,  By  trAom  t© 
it  for  acceptance,  he  is  entitled  to  insist  on  such  an 
acceptance  by  the  drawee  as  will  'subject  him  at  all 
events  to  the  payment  of  the  bill  according  to  the 
tenor  of  it*;  and  consequently  such  drawee  must 
have  capacity  to  contract,  and  to  bind  himself  to  pay 
the  amount  of  the  bill,  or  it  may  be  treated  as  dis- 
honoured. An  acceptance  may,  as  has  been  already 
observed  in  a  preceding  chapter*,  be  made  by  an 
agent;  but  in  such  case,  it  will  be  incumbent  on  the 
agent,  if  required,  to  produce  his  authority  to  the 
holder,  as,  if  he  do  not,  the  holder  may  consider  the 
bill  as  dishonoured,  and  act  accordingly  *.  And  it 
may  perhaps  be  doubtful,  whether  the  holder  is  in  any 
case  bound  to  acquiesce  in  an  acceptance  by  agent,  as 
it  multiplies  the  proof  which  he  will  be  obliged  to 
adduce,  in  case  he  should  be  compelled  to  bring  au 
action  on  the  bill '. 

There  cannot  be  a  series  of  acceptors  or  two  distinct 
acceptors  of  the  same  bill ;  it  must  be  accepted  by 
the  drawee,  or,  failing  him,  by  some  one  for  the  ho 

'  Per  Lawrence,  J.  in  Clarke  v.  Cock,  4  East.  72. 

*  Mar.  2d  edit.  22. 
'Ante, 30  to  39. 

*  BeaweSy  pi.  87.  • 

'  Coore  V.  Callaway,  1  Esp.  Rep.  Il6. — Richards  v.  Barton,  id.  2S9* 
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UuBy wfnmio     Hout  of  tlic  clrawcr,  &c. ;  and  therefore,  if  a  bill  of 

exchange  be  accepted  by  the  drawee,  another  person 
wlio,  for  the  purpose  of  guaranteeing  his  credit,  like- 
wise accepts  the  bill  in  the  usual  form,  is  not  liable  as 
an  acceptor ' ;  and  unless  the  consideration  of  his  en- 
gagement be  expressed  on  the  face  of  the  instrument, 
it  is  questionable  whether  he  would  be  liable  in  any 
form  of  action  *. 

The  act  of  one  partner,  as  has  been  before  shewn ', 
being  considered  as  the  act  of  both,  acceptance  by 
one  for  himself  and  partner,  or  in  the  name  of  tlic 
firm,  v/ill  in  gencml  be  a  compliance  with  the  request 
of  the  drawer ;  but  if  the  bill  be  drawn  on  two,  not 
being  partners,  and  it  be  only  accepted  by  one,  it 
should  be  protested  ^  The  competency  of  the  con- 
tracting parties  in  general  having  been  -already  stated', 
it  will  be  unnecessary  here  to  make  any  observations 
relative  to  the  capacity  of  the  acceptor :  it  may,  how- 
ever, be  observed,  that  if  the  holder  find  that  the 
drawee  is  an  infant,  feme  covert^  or  otherwise  inca- 
pable of  contracting,  he  may  treat  the  bill  as  dis- 
honoured. 


'Jackson  r.  Hudson,  2  Caropb.  447*  This  was  an  action  on  a  bill 
drawn  by  the  plaintitf  on  I.  Irving,  and  accepted  by  him,  and  under  bis 
acceptance,  ihe  defendant  wrote**  accepted,  Jos.  Hudson,"  payable  at, 
^c.  The  defendant  was  sued  as  acceptor.  The  plaintiff*  offered  lo 
prove  that  he  had  had  dealings  with  Irving,  and  had  refused  to  trust 
him  further,  unless  the  defendant  would  become  his  surety;  and  the 
defendant,  in  order  to  guarantee  Irving's  credit,  wrote  this  acceptance 
on  the  bill.  Lord  Ellcnborough  said,  that  this  was  neither  an  accept- 
ance by  the  drawee  or  by  any  person  for  the  honour  of  the  drawer  ; 
that  the  defendant's  undertaking  was  collateral,  and  ought  to  have 
been  declared  on  as  such.  See  also  Clark  <v.  Blackstock,  1  Holt, 
C.  N.  P.  474.  and  ante,  135,  n.  1.  See  observations  on  this  point, 
Manning's  Index,  63. 

*ld.  Ibid.  Wain  t».  Wallers,  5  East.  10. — ^Manning's  Index,  63. — 
Sed  vide  £x  parte  Gardom,  15Ves.  286. — Morris  v.  Stacey,  Holt, 
C.  N.  P.  153. 

'Ante,  39  to  52. 

»  Dupays  r.  Shepherd,  Holt,  297.— Bull.  Ni.  Pri,  279  In  the  case  of 
two  joint  traders,  an  acceptance  by  one  will  bind  the  other,  but  if 
ten  merchants  employ  one  factor,  and  he  draw  a  bill  upon  them  all, 
and  one  accept  it,  this  shall  only  bind  him  and  not  the  rest.  Vide 
also  Marius,  2d  edit.  I6. — Beawes,  pi.  228. — MoUoyi  b.2.  c.  iO, 
9.  18 — Bay  1.74. 

^  Ante,  p.  18  to  26, 
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A  bill,  on  presentment  for  acceptance,  must  be  ac-  adiy,  Atmiiat 

,  ,  .  /•         1  •      time  It  mnyUe 

cepted  by  the  drawee  within  twenty-four  hours,  or  m  made, 
default  thereof,  it  is  liable  to  be»  and  indeed,  should 
be  treated  as  dishonoured  '•  This  space  of  time  we 
have  seen  *  is  allowed  the  drawee  to  give  him  an  op- 
portunity of  examining  into  the  accounts  between 
himself  and  the  drawer  j  if,  however,  the  drawee  re- 
fuse to  .accept  within  the  twenty-four  hours,  it  is  not 
incumbent  on  the  holder  to  wait  till  the  expiration  of 
them,  but  he  may  instantly  consider  the  bill  as  dis- 
honoured ^ 

The  very  term  acceptance  seems  to  suppose  a  pre- 
existing bill,  and  it  appears  to  be  now  questionable,  ^  . 
whether  in  any  case  an  acceptance  can  be  made  before 
the  bill  is  draxon^  and  at  most  the  engagement  can 
only  be  available  in  favor  of  a  party  who  has,  on  the 
faith  of  it,  ^ven  credit  on  the  bill*;  for,  though  in 
Pillans  V.  Van  Microp  ^,  it  was  held,  that  a  promise  by 
the  defendant,  "  to  accept  such  bills  as  the  plaintiff 
*'  should,  in  about  a  month's  time,  draw  upon  the  de- 
^  fendant,  upon  the  credit  of  a  third  person,"  (for 
whose  accommodation  the  plaintiff  had  already  ac- 


'  Ante,  212, 13,  in  notes. — Ingram  v.  Forster,  2  Smith's  Rep.  243,  4* 

*  Ante,  212,  13. 

Mnte,  212. 

♦Johnson  v.  Collings,  1  East.  105. — Milne r.  Prest,  4Campb.  393, 
1  Holt, C.N.  P.  181.— Bayl.  79^  80. 

'  Pillans  <v.  Van  Mierop,  Burr.  l663.  See  this  case  observed  upon 
in  Pierson  v,  Dunlop,  Cowp.  57 ^^> — Johnson  v.  Collings,  1  East.  105, 
Clarke  v.  Cock,  4  East.  70. 

Pillans  and  another  v.  Van  Mierop,  Burr.  l663.  White  drew  on 
the  plaintiffs  at  Rotterdam  for  ;£800,  and  proposed  to  give  them 
credit  upon  the  defendant's  house  in  London ;  the  plaintiffs  paid 
White's  bill,  and  wrote  to  the  defendants  to  know,  ^'whether  they 
would  accept  such  bills  as  they  (the  plaintiffs)  should  draw  in  about 
a  month  upon  ihcm  for  .£800,  on  White's  credit/'  The  defendants 
answered  that  they  would  ;  but  White  having  failed  before  the  month 
elapsed,  the  defendants  wrote  to  the  plaintiffs  not  to  draw.  The 
plaintiffs  did,  however,  draw,  and  on  the  defendants'  refusal  to  pay  the 
bills,  brought  this  action.  The  jury  found  a  verdict  for  the  defen- 
dants; bnt,  upon  an  application  for  a  new  trial,  as  upon  a  verdict 
against  evidence,  and  two  arguments  upon  it,  the  court  was  unani- 
iQOtts  that  the  defendants'  letter  was  a  virtual  acceptance  of  such 
hills  as  the  plaintiffs  should  draw,  to  the  amount  of  i?800 ;  and  th^ 
^Ic  was  made  absolute.    See  also  Mason  v.  Hunt,  Dougl.  297* 


u 


u 
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^'^*^b!f      ccptcd  bills,)  amounted  to  an  acceptance j   yet  Lord 
*»«*«•  Mansfield  afterwards,  in  the  case  of  Pierson  v.  Dun- 

lop  ',  qualified  the  doctrine  laid  down  in  the  above 
case,  and  observed,  that  "  a  promise  to  accept  such  a 
"  bill,  did  not  amount  to  an  acceptance,  unless  accom- 
panied with  circumstances  which  might  induce  a 
third  person  to  take  the  bill  by  indorsement;**  and 
Lord  Kenyon,  C.  J.  in  Johnson  v.  Collings*,  observed, 
that  **  he  thought,  that  the  admitting  a  promise  to  ac^ 
"  ceptf  before  the  existence  of  the  billy  to  operate  as  an 
*^  actual  acceptance  of  it  afterwards^  even  zcith  the 
qualification  last  mentionedy  was  carrying  the  doc- 
trine of  implied  acceptances  to  the  utmost  verge 
of  the  law ;  and  he  doubted, .  whether  it  did  not 
even  go  beyo?id  the  proper  boundary.''  And  in  the 
last  case  it  was  established,  that  a  mere  promise,  by  a 
debtor  to  his  creditor,  that  if  he  would  draw  a  bill 
upon  him  for  the  amount  of  his  demand,  he  should 
then  have  the  money,  and  would  pay  it,  does  not 
amount  in  law  to  an  acceptance  of  the  bill  when 
drawn,  and  that  an  indorsee  for  a  valuable  considera- 
tion, between  whom  and  the  drawee  no  communication 
passed  at  the  time  of  his  taking  the  bill,  can  neither 

• 

recover  upon  a  count  in  the  declaration  upon  the  bill 
as  accepted,  nor  on  the  general  count  for  money  had 


'  Pierson  v.  Dunlop,  Cowp.  573. — Johnson  v.  Collings,  1  East.  I0& 
n.  a.  S.  P. — Clarke  v.  Cock,  4  East.  70. 

*  Johnson  v.  Collings,  1  East.  98.  Collings  owed  Ruff  £23.  105.  6d. 
Raff  applied  for  payment,  and  Collings  said,  that  if  he  would  draw  for 
it  at  two  months  be  would  pay  it.  Ruff  drew  accordingly,  and  in- 
dorsed the  bill  to  the  plaintiff,  but  did  not  mention  to  him  Collings's 
promise.  The  plaintiff  now  sued  Collings,  on  the  ground  that  his 
promise  to  Ruff  was  virtually  an  acceptance.  But  Le  Blanc,  J« 
thought,  that  as  it  was  not  made  to  a  third  person,  nor  with  circum- 
stances which  might  induce  a  third  person  to  take  the  bill,  it  was  uo 
acceptance,  and  nonsuited  the  plaintiff.  On  a  rule  nisi  for  a  new 
trial,  and  cause  shewn,  the  whole  court  thought  it  no  acceptance; 
and  Lord  Kenyon  thought,  that  the  admitting  a  promise  to  accept, 
made  before  the  existence  of  the  bill,  to  operate  as  an  actual  accept- 
ance of  it  afterwards,  even  though  a  third  person  was  thereby  in* 
duced  to  take  the  bill,  was  carrying  the  doctrine  of  implied  accept- 
ances to  the  utmost  verge  of  the  law,  und  he  doubted,  whether  U  did 
not  go  beyond  the  proper  boundary.    Rule  discharged. 
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and  received '.  In  a  more  recent  case  at  nisi  prius  it  2<iiy.  At  what 
was  decided  by  Gibbs,  C.  J.  that  a  promise  to  accept  made, 
a  bill  of  exchange,  in  a  letter  written  before  the  bill  is 
drawn,  can  only  be  taken  advantage  of  as  an  accept- 
ance by  a  person  to  whom  the  letter  was  communi- 
cated, and  who  took  the  bill  upon  the  credit  of  it*. 
Therefore,  where  a  person  has,  for  a  sufficient  conside- 
ration, engaged  in  writing,  or  in  some  cases  even  ver- 
bally, to  accept  a  bill,  thereafter  to  be  drawn,  such 
promise  will  not  be  negotiable ;  and  the  action  for  the 
breach  thereof  must  be  brought  in  the  name  of  the 
person  to  whom  the  promise  was  made,  and  the  de- 
claration should  be  special,  founded  on  the  agreement. 
Although  it  has  never  been  expressly  decided,  that 
the  mere  writing  a  name  at  the  bottom  of  a  blank 
piece  of  paper  will  have  the  operation  of  an  accept- 
ance, yet  it  may  be  inferred  that  it  will  have  the  same 
effect;  it  having  been  decided'  that  an  indorsement 
written  on  a  blank  stamp,  will  afterwards  bind  the 
indorser  for  any  sum  and  time  of  payment  which  the 
stamp  will  admit,  and  which  the  person  to  whom  he 
intrusts  it  chooses  to  insert ;  and  that  a  person  sign- 
ing his  name  to  a  blank  paper,  and  delivering  it  to 
another  person,  for  the  purpose  of  drawing  a  bill  in 
such  manner  as  he  should  choose,  was  bound  by  such 
signature  as  a  drawer  *. 


'  Johnson  v.  Collings,  1  East.  pS. — Clarke  'o.  Cock,  4  East.  70. — 
Wynne  v.  Raikes,  5  East.  514.  S.  P. 

*  Milne  v.  Prest,  4  Campb.  393.— 1  Holt,  C.  N.P.  181.  It  was 
insisted  that  the  following  letter,  written  by  the  defendant  before  the 
bill  was  dra^n,  amounted  to  an  acceptance : — "  We  acquit  you  of 
baying  wheat  instead  of  oats;  wc  will  however  accept  the  bills  for 
the  wheat  when  we  receive  notice  of  its  being  shipped."  The  case  of 
Johnson  v.  Collings  was  cited,  for  the  defendant,  to  shew  that  a  pro- 
mise to  accept  a  bill  not  in  existence,  was  not  binding.  Per  Gibbs, 
C.  J.  You  arc  within  that  case,  unless  they  show  that  the  letter  was 
communicated  to  the  plaintiff,  and  that  he  received  the  bill  with  a 
knowledge.  A  promise  to  accept  not  communicated  to  the  person 
^ho  takes  the  bill,  does  not  amount  to  an  acceptance ;  but  if  the  per- 
son be  thereby  induced  to  take  a  bill,  he  gains  a  right,  equivalent  to 
an  actual  acceptance,  against  the  party  who  has  given  the  promise  to 
accept. 

'  Russel  V.  Langstaffy  Dougl.  514. — Powell  v.  Duff,  3  Campb«  IS^. 
Mle,  166. 
^  CoUia  V.  Emmctty  1  Hen.  Bla.  313.  antC|  150. 


time  it  may  be 
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ydif.  Atwiiai  An  acceptance  beins:  an  absolute  undertaking  t9 

Hmt  It  mav  b«  I  O  C7 

pay,  may  be  made  even  after  the  time  appointed  by 
the  bill  for  payment  \  and  even  after  a  prior  refusal 
to  accept  *,  so  as  to  bind  the  acceptor,  though  it  would 
discharge  the  drawer  and  indorsers,  unless  due  notice 
of  the  prior  non-acceptance,  or  of  non-payment  at 
the  time  the  bill  became  due,  were  given';  and  in 
such  case,  the  acceptor  would  be  liable  to  pay  the 
bill  on  demand*;  though  in  pleading  his  liability 
may  be  stated  to  have  been  to  pay  according  to  the 
tenor  and  effect  of  the  bill  ^.  It  has  been  observed  ^, 
that  the  drawee,  although  he  have  effects  of  the 
drawer's,  ought  not  to  accept  bills,  after  he  is  aware 
of  the  failure  of  the  drawer,  because  after  that  event, 
one  creditor  of  the  drawer  ought  not  to  be  paid  in 
preference  to  another.  But,  payments  made  to  a 
bankrupt  without  knowledge  of  his  being  so,  are  pro- 
tected by  the  1st  Jac.  1.  c.  15.  s.  14,;  and  as  an  ac- 
ceptance of  a  bill  for  a  precedent  debt,  has  always 
been  deemed  a  payment  in  satisfaction,  provided  the 
bill  be  honoured  when  due,  there  is  no  doubt,  and 


■  Per  Lord  EUenborough^  C.  J.  in  Wynne  r.  Raikes,  5  East.  521. — 
Jackson  w.  Pigot,  Ld.  Rayra.  364. — Salk.  127- — Carth.  450. — 12  Mod. 
212.  In  an  action  against  the  acceptor  of  a  bill,  the  declaration 
stated,  that  it  was  dated  25th  March,  1696,  payable  one  inomh  after 
date,  and  that  in  April,  I697,  it  was  shewn  to  the  defendant*  and  he 
promised  to  pay  it  according  to  its  tenor  and  effect.  After  verdict  for 
the  plaintiff  it  was  moved  in  arrest  of  judgment,  that  the  promise 
was  void,  because,  as  the  day  of  payment  was  past  at  the  time  of  ac- 
ceptance, it  was  impossible  to  pay  the  bill  according  to  its  tenor  and 
effect ;  'but  it  was  answered  for  the  plaintiff  that  it  amounted  to  a 
promise  to  pay  generally,  and  the  court  being  of  that  opinion  gave 
judgment  for  the  plaintiff.  Mitford  ».  Walcot,  Ld.  Raym.  574. — 
Salk.  129.— 12  Mod.  410.— Gregory  v.  Walcup,  Com.  Rep.  75,  to 
the  same  effect. — Bcawes,  pi.  224. — Bayl.  76. — ^Sclw.  N,  P.  4th  edit. 
312.  n.  21. 

^  Wynne  <if.  Raikes,  5  East.  514.  The  defendants  having  pre- 
viously refused  to  accept,  afterwards  wrote  to  the  drawers  a  letter,  sta- 
ting "  our  prospect  of  security  is  so  much  improved,  that  we  shall 
accept  or  certainly  pay  all  the  bills  which  have  hitherto  appeared/' 
was  held  to  amount  to  an  acceptance.     See  post. 

^  Mitford  V.  Walcot,  12  Mod.  410. 

^  See  cases  in  note  1. 

'  Id.  ibid. 

•Poth.  pi.  95,  et  vide  Pinkerton  p.  Marshall,  2  Hen.  Bla.  334.' and 
cases  there  cited. 


v» 
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indeed  it  has  been  so  decided,  that  if  a  person  not  2d!y,AtwUt 
having  notice  of  the  bankruptcy  of  the  drawer,  accept  made, 
a  bill  drawn  on  him  after  sucli  bankruptcy,  he  will  be 
justified  in  paying  his  acceptance,  although  he  has 
afterwards  heard  of  the  bankruptcy  ' ;  but  where  a 
trader,  after  a  secret  act  of  bankruptcy,  consigned 
goods  to  a  factor  who  agreed  to  advance  money  thereon, 
and  accordingly  accepted  and  paid  bills  drawn  on  him 
by  the  trader,  and  a  commission  afterwards  issued 
against  such  trader  on  such  prior  act  of  bankruptcy, 
after  which  the  factor  sold  the  goods  and  received  the 
money,  it  was  held  that  he  was  answ^erable  to  the  as- 
signees for  the  value  of  the  goods*.  If  a  person  draw 
a  bill  of  exchange  on  another,  and  deliver  it  to  the 
payee  for  a  sufficient  consideration,  and  the  drawer 
then  die,  this  being  an  appropriation  of  a  particular 
fund  for  the  benefit  of  the  payee,  it  seems  that  the 
death  would  be  no  revocation  of  the  request  to  accept^ 
and  that  the  drawee  may  accept  and  pay  K 
An  acceptance  maybe  considered  with  reference,  sdiy, Fom «ii<i 

*  It,.  /T'  T      effect  of  the  ^f^ 

1st,  to  its  J orm,  and  2dly,  to  its  extent  or  ejfect.     In  ftrent  accept. 

..r.y»  .^.  ,,  ._  i.  ,.  anccs  whether  im 

pomt  of  jorm,  it  is  verbal,  or  written,  and  m  extent  or  writing  or  verbd, 
cjecty   it  IS  either  absolute,   conditional,   partial^  or  duionai,  partial 
varying  from  the  tenor  of  the  bill     The  holder  may  ®'^^*^'"«' 
in  all  cases,  insist  on  an  absolute  acceptance,  in  writ- 
ing, on  the  face  of  the  bill,  according  to  the  terms  of 
the  bill,  and  in  default  thereof,  may  consider  the  bill 
as  dishonoured  \ 

And,  therefore,  in  a  late  case^  in  an  action  on  a  bill, 
jigainst  the  drawer  of  a  bill  drawn  on  Lisbon  "  payable 
in  effective  and  not  in  val  reals^*'  and  the  drawee  had 
offered  to  accept  it,  payable  in  val  dcnaros,  another 

r ..        !■   ■  ■         I       ..  ^ 

'  Wilkios  V,  Casey,  7  T.  R.  711. — Ante,  154.  n.  2.  and  see  obseiva- 
tions  in  Copland  r.  Stein,  8  T.  R.  208. 

'Copland  o.  Stein,  8T.  R.  208.  This  is  altered  as  to  transactions 
upwards  of  two  months  before  the  date  of  the  commission,  see 
46  Geo.  3.  c,  135. — 49  Geo.  3.  c.  121.  see  also  ante,  152  to  156. 

*Tatc  r.  Hilbert,  2Ve9.  jun.  115,  6.-^- Hammonds  v,  Barclay, 
2  East.  227.  235,  6.  post,  Payment. 

*  Polh.  pi.  47.-3  and  4  Anne,  c.  p.  s.  5. — Parker r.  Gordon,  7  East* 
a87.-^ammon  v.  Schmoll,  5  Taunt.  344. — 1  Marsh.  80.  S.  C. 

^  fioehm  V.  Carcias,  l  Campb.  425. 
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9diy,  Form  and     soft  of  cutrencv,  it  was  held  that  the  holder  might 
««cef.  have  refused  such  acceptance,  and  protested  the  bill  as 

dishonoured ;  and  Lord  Eilenborough  said,  **  The  plain^ 
tiff  had  a  right  to  refuse  this  acceptance.  The  drawee 
of  a  bill  has  no  right  to  vary  the  acceptance  from  the 
terms  of  the  bill,  unless  they  be  unambiguously  and 
unequivocally  the  same.  Therefore,  without  consider- 
ing whether  a  payment  in  *  denaros"  might  have  satis- 
fied the  term  *  eff^ectivCj  an  acceptance  in  *  dtnaroi 
was  not  a  sufficient  acceptance  of  a  bill,  drawn  payable 
in  *  effective.^  The  drawee  ought  to  have  accepted  ge- 
nerally, and  an  action  being  brought  against  them  on  the 
general  acceptance,  the  question  would  properly  have 
risen  as  to  the  meaning  of  the  term.'*  So  in  Parker  r. 
Gordon ',  Mr.  Justice  Lawrence  said,  "  The  holder  of 
a  bill  may  refuse  to  take  a  special  acceptance  payable 
at  a  banker's,  but  if  he  choose  to  take  it,  he  must  com- 
ply  with  the  terms  of  it,  and  present  it  there  in  the 
usual  banking  hours,  or  he  will  discharge  the  drawer 
and  indorsers/'  If,  however,  he  be  satisfied  with  any 
of  these  acceptances,  each  will  be  obligatory  on  the 
acceptor,  and  if  due  notice  thereof  be  given  to  the 
other  parties  to  the  bill,  they  will  also  be  liable.  Pre- 
mising, as  a  general  rule,  that  what  amounts  to  an 
acceptance  is  a  question  of  law,  and  not  of  fact  %  the 
nature  of  these  several  acceptances  will  be  considered 
in  their  proper  order. 
ttt,  Fwtwu  It  is  clearly  established,  that  a  valid  acceptance  may 

be  in  writings  on  the  bill  iiself^  or  on  another  paper^ 
as  by  a  letter  undertaking  to  accept  bills  already 
drawn  %  or  it  may  be  verbal  ^.    In  Johnson  v.  Col- 

■■III  I   I    ■    I.  ■  I      ■  I    I    ■!    .  .11  I  —JfcM^M  I     !■        ■  M 

"7  East,  385. 

^Sproat  V.  Matthews,  1  T.  R.  182.  185. 

3  Clarke  t?.  Cock,  4£ast.  71.— ^x  parte  Dyer,  6  Vcs.  9. — Holt, 
C.  N.  P.  83, 4.^Selw.  Ni.  Pri.  ^th  ed.  311.  In  Grutchley  0.  Mann, 
1  Marsh.  2£|.  it  seems  to  have  been  doabted,  whether  an  engagement 
on  another  paper  to  accept  a  foreign  bill  must,  not  be  stamped,  but 
this,  it  should  seem,  cannot  be  necessary* 

♦  Clarke  v.  Cock,  4  East.  67.— Ex  parte  Dyer,  6  Ves.  jun..9. — Lum- 
Icy  V.  Palmer,  Rep.  Temp.  Hardw.  74. — Sua.  -1000.  S.  C— Clavey 
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lioffs',  Lord  Kenyon,  C.  J.  observed,  *Hhat  it  is  much  ^i^yj^f***^ 

o     '  •/       '  '  effect  of  accept* 

to  be  lamented,  that  any  thing  has  been  deemed  to  be  »»«<»• 
an  acceptance  of  a  bill  of  exchange,  besides  an  express 
acceptance  in  writing;  but  he  admitted,  that  the  cases 
had  gone  beyond  that  line,  and  had  determined  that 
there  might  be  a  parol  acceptance."  And  in  Clarke 
against  Cock  *,  Lord  EUenborough,  C.  J-  observed, 
**That  if  the  law  hi  tliis  respect  were  to  be  framed  de 
novo,  it  might  perhaps  be  desirable  to  have  nothing 
else  taken  as  an  acceptance,  than  an  acceptance  in 
writing  on  the  bill  itself,  that  every  one  to  whom  it 
passed,  might  see  on  the  face  of  the  instrument  itself, 
whether  or  not  it  were  accepted ;  but  that  it  is  now 
much  too  late  to  recur  back  to  that,  after  the  various 
decisions  in  the  times  of  Lord  Hardwicke  and  Lord 
Mansfield ;"  and  he  also  observed »,  "  That  it  might 
be  for  the  convenience  of  mercantile  affairs,  that  a 
bill  might  be  accepted  by  a  collateral  writing,  witliout 
the  bill  itself  coming  to  the  actual  touch  of  the  ac- 


and  Dolbin^  Rep.  Temp.  Hardw.  278.— Dupays  t?.  Shepherd,  Holt, 
W.—Mar.  65.— See  3  &  4  Anne,  c.  g.  s.  5,— Bayl.  70.  n.e. 

Cox  V.  Coleman,  M.  6  Geo.  2.  cited  arguendo,  Ann.  75.  A  foreign 
bill  drawn  on  defendant  was  protested  for  non-acceptance,  and  re- 
lumed, and  afterwards  defendant  told  the  plaintiff,  "  if  the  bill  come* 
bfK:k  I  will  pay  it"  and  this  was  held  a  good  acceptance. 

Lumley  v.  Palmer,  Str.  1000,  Ann.  74*  In  ^^  action  asainst  tho 
defendant  as  acceptor  of  a  bill,  the  acceptance  appeared  to  be  parol 
only;  which  Ix>rd  Hardwicke,  C.  J.  ruled  to  be  sufficient,  that  being 
good  at  common  law,  and  the  stat.  3  and  4  Anne,  c.  9.  sec.  5  and  8. 
which  requires  an  acceptance  to  be  in  writing,  in  order  to  charoe  the 
drawer  with  damages  and  costs,  having  a  proviso  that  it  shall  not 
extend  to  discharge  any  remedy  that  any  person  may  have  against  the 
acceptor.  But  Eyre,  C.  J.  of  the  Common  Pleas,  having  ruled  it 
otherwise  in  Rex  v.  Maggott,  7  Geo.  2.  an  application  was  made  for 
»  oew  trial,  and  the  court,  to  settle  the  point,  ordei-ed  it  to  be  argued ; 
upon  the  argument  the  court  held  Lord  Hardwicke's  direction  right, 
and  Eyre,  C.  J.  waived  his  opinion  and  agreed  with  the  court  of  King's 
Bench,  and  this  determination  is  referred  to  and  approved  of  in  Julian 
V.  Scholbrooke,  2  Wils.  9.— Powel  v.  Mounier,  1  Atk.  6l2.  and  in  PiU 
lanst.  Van  Microp,  Burr.  1662.  Lord  Mansfield  says,  a  verbal  accept- 
ance is  binding,  and  in  Sproat  v.  Matthews,  1 T.  R.  182.  it  was  taken 
for  granted  by  the  court  and  bar,  that  a  parol  acceptance  was  good. 

Soeals6Stra.  8I7. 
'Johnson  v.  Collings,  1  East.  103. 
*  Clarke  v.  Cock,  4  East.  6?- 
Md.ibid.  4EasU7LS.C\ 
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e^^ci  tiT^  *°^    ceptor,  which  would  sometimes  create  great  delay." 
aaces.  And  therefore  in  Clarke  and  others  v.  Cock  %  where  A. 

in  consideration  of  having  commissioned  B.  to  receive 
certain  African  bills  payable  to  him,  drew  a  bill  upon 
B.  for  the  amount,  payable  to  his  own  order,  and  B. 
acknowledged,  by  letter,  the  receipt  of  the  list  of  the 
African  bills,  and  that  A,  had  drawn  for  the  amount, 
and  assured  him  that  it  would  meet  with  due  honour 
from  him  ;  this  was  holden  an  acceptance  of  the  bill 
by  B. ;  and  the  purport  of  such  letter,  having  been 
communicated  by  A.  to  third  persons,  who,  on  the 
credit  of  it,  advanced  money  on  the  bill  to  A.,  and  who 
indorsed  it  to  them,  it  was  also  holden,  that  B.  was 
liable^  as  acceptor,  to  an  action  by  such  indorsees,  al- 
though  after  the  indorsement,  in  consequence  of  the 
African  bills  having  been  attached  in  B/s  hands,  who 
was  ignorant  of  his  letter  having  been  shewn,  A.  wrote 
to  B.,  advising  him  not  to  accept  the  bill  when  ten- 
dered to  him,  which,  as  between  A.  and  B.,  would  have 
been  a  discharge  of  B/s  acceptance,  if  the  bill  had  still 
remained  in  A.'s  hands.  And  in  Wynne  and  another 
V.  Raikes  and  others  ^  it  was  holden,  that  a  letter  from 
the  drawees  of  a  bill  in  England,  to  the  drawer  in 
America,  stating,  that  "  their  prospect  of  security 
being  so  much  improved,  they  should  accept  or  cer- 
tainly pay  the  bill,"  is  an  acceptance  in  law,  although 
the  drawees  had  before  refused  to  accept  the  bill,  when 
presented  for  acceptance  by  the  holder  who  resided  in 
England,  and  again,  after  the  writing  such  letter,  re- 
fused payment  of  it  when  presented  for  payment,  and 
although  such  letter,  written  before,  was  not  received 
by  the  drawer  in  America  until  after  the  bill  became 
due. 

It  is  necessary,  however,  to  observe,  that  an  inland 
bill  cannot  be  protested  for  non-payment,  unless  it  has 
been  accepted  in  writing '.     If  a  party  to  a  bill,  on 

■  Id.  ibid.  4  East.  57. 

*  Wynoe  v.  Raikes,  5  East.  514, 

'5&  10WiD.3.c.  17.  s.  1, 
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being  asked  if  it  be  his  own  hand-writingi  ans^v^er  that'  Kity.  Form  and 
it  is,  and  will  be  duly  paid,  Or  if  he  has  paid  several  ancct. 
other  bills  accepted  in  die  same  hand-writing^  he  cannot 
afterwards  set  up,  as  a  defence,  forgery  of  his  name ; 
for  he  has  accredited  the  bill,  and  induced  another  to 
t&kei^'. 

As  already  obso-ved,  an  acceptance,  in  regard  to  f^iy.  Eaumw 
extent  or  effect^  may  be  either  absolute,  conditional, 
or  parttalj  or  varying  from  the  tenor  of  the  biil.     In 
regard  to  tiiese,  many  of  the  points  in  the  pages>  im- 
mediately preceding,  are  applicable. 

An  absolute  acceptance  is  an  engagement  to  pay  the  Abfkoi* 
bill  according  to  its  tenor.  At  present,  the  usual  mode 
of  making  snch  an  acceptance  is  either  by  writing  oh 
the  bill  the  word  "  accepted^''  and  subscribing  the 
drawee's  name  ;  or  by  writing  the  word  •*  accepted^*^ 
only;  or  it  may  be  by  merely  writing  the  wnme, 
either  at  the  bottom,  or  across  the  bill.  Where  a 
bill  payable  after  sight  is  accepted,  it  is  usual  and 
proper  also  to  write  the  day  on  which  the  accept- 
ance is  made  ^  And  if  on  production  of  such  a  bill 
an  acceptance  appears  to  have  been  written  by  the 
defendant,  under  a  date  which  is  not  in  his  hand^ 
writing,  the  date  is  evidence  of  the  time  of  accept^ 
ance,  bedoiise  it  is  the  usual  course  of  busii^ess  in  sudii 
cases  for  a  clerk  to  write  the  date,  and  for  the  party 
to  write  his  acceptance  under  the  date  K  On  a  written 
ftcceptante  by  any  other  person   than  the  drawee,  it 

'  Leacb  v«  Buchanan,  4  £sp.  Rep.  226. — Barber  v.  GIngoll,  3  Esp. 
Rq>.£o.  ante,  34,  n.  3. — ^Jonui  v.  Ryde,  1  Manh.  139,  1^»  ^Q^^ 
Pncc  f.  Ncttl»  there  cited* 

Leach  V.  Bachanan,  4  Esp.  Rep.  226. — Tndorser  against  the  aC- 
ccpiitr  ^  a  bill  of  exchange ;  tfae  only  evidence  as  to  the  acceptance 
vas^  that  tbedefeiidairthad  acknowkc^^cd  to  witness  that  this  «ccej^« 
ance  washis  hand-writing,  and  that  it  would  be  duly  paid.  The  de« 
fmdaiil  oSered  to  prove  that  the  acceptance  had  been  forged  by  thb 
drawer,  but  Lord  Ellenborough  held,  that  unletis  the  evidence  grven  by 
the  plaintiff  was  wholly  discredited,  it  coald  not  entitle  i\^  defeYidajit 
to  a  verdict ;  and  as  he  so  accredited  the  bill,  and  induced  a  p^i%o1i  Xq 
take  it,  he  shosM  liaiMliim  liahie  for  the  pftyin«m;  and  thiB  iviainiUr 
barf  A^Mvicti 

^  Beawfi,  pL  266* 

'  GiMop  V.  Jaeo«s  «  Campk  827.^*4  St«ri!,€$.  SvC« 
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3<»y.  Form  and    should  sccm  essential  that  his  name  should  appear  *. 

ancei.  By  the  practice  of  the  London  bankers,  if  one  banker 

who  holds  a  cheque  drawn  on  another  banker,  presents 
it  after  four  o'clock,  it  is  not  then  paid,  but  a  mark  is 
put  on  it  to  shew  that  the  drawer  has  effects,  and  that 
it  will  be  paid,  and  this  marking  amounts  to  an  accept- 
ance, payable  next  day  at  tlie  clearing  house  *.   When 
an  acceptance  is  made  by  one  partner  only,  on  the 
partnership  account,  he  should  regularly  subscribe  the 
name  of  the  firm,  or  express  that  he  accepts  for  him- 
self arid  partner  '.;  but  any  mode  which  indicates  an 
intention  to  be  bound  by  the  terms  of  the  request  in 
the  bill,  will  bind  the  firm  \     And  when  by  an  agent 
for  his  principal,  he  must  subscribe  the  name  of  such 
principal,  or  specify  that  he  does  it  as  agent,  as  other- 
wise it  may,  if  he  be  named  or  described  in  the  direc- 
tion of  the  bill,  make  him  personally  responsible  *.     It 
has  been  adjudged,  that  if  a  bill  be  made  payfible  in  a 
city  or  large  town  generally,  it  must,  by  the  accept- 
ance, be  made  payable  at  some  particular  house  or 
place  there,  and  if  not,  that  the  holder  may  protest 
it,  which  seems  reasonable,  as  otherwise  it  would  be 
.  difficult  in  many  cases  for  the  holder  to  find  out  the 
.  residence  of  the  drawee  ^.     Much  discussion  has  of 
late  taken  place  upon  the  effect  of  an  acceptance  pay- 
able at  a  particular  place,  and  which  we  will  consider 
,  when  we  examine  the  presentment  for  payment 

In  general,  however,  as  no  formal  act  is  required  to 
•  constitute  a  simple  contmct,  and  any  mode  which  de- 
monstrates an  intention  to  become  bound  by  it,  will 
have  an  obligatory  force  on  the  contracting  party; 
any  act  of  the  drawee  which  evinces  a  consent  to 
comply  with  the  request  of  the  drawer,  will  constitute 

«  Bayl.  78. 

*  Robsou  V.  Bennett^  2  Taunt.  388. 
,     'AntCySi. 
\     ♦Ante,  51,3.r-Masoua;.  Rumsey,  1  Campb,  384^  . 

'  Poth,  pi.   118. — ^Thomas  v.  Bishop,  2  Stra.  955.-^Macbeatfa  t. 
Ilaldiraand,  1  T.  R.  172. — et  ante,  36. 

•Gregory  v.  Walcup,  Comyns,  75,— Mutford  r.  Walcot,   Lord 
Rayin.  574, 
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an  acceptance.     Thus  the  word  "  accepted,"  "  seen  *  '*,  sdiy.  Fom  and 

"presented*",  the  day  of  the  month ',  or  a  direction  mncei.      *^ 

to  a  third  person  to  pay  the  bill  \  written  thereon,  or 

on  any  other  paper,  relating  to  the  transaction  *,  will 

amount  to  an  acceptance;  nor,  indeed,  as  we  have 

just  seen,  is  it  necessary  the  acceptance  should  be  In 

writing  *. 

An  acceptance  may  also  be  implied  as  well  as  ex- 
pressed ;  and  it  is  said  that  it  may  be  inferred  from 
the  drawee's  keeping  the  bill  a  great  length  of  time, 
or  by  any  other  act,  which  gives  credit  to  the  bill,  and 
induces  the  holder  not  to  protest  it ;  or  is  intended  as 
a  surprise  upon  him,  and  to  induce  him  to  consider 
the  bill  as  accepted  ^ 

>  Potb.  pi.  45, 

*  Anon.  Comb.  401.  Per  Holt,  C.  J.  If  the  drawee  underwrites  a 
bill  **  presented  such  a  day,  or  only  the  day  of  the  month,"  'tis  such 
an  acknowledgement  of  the  bill  as  amounts  to  an  acceptance,  and 
this  was  declared  by  the  jury  to  be  the  common  practice;  and  sea 
Yin.  Ab.  tit.  Bills  of  Kxchange,  L.  4. — ^BayL  77* 

'  id.  ibid. 

♦  Moor  V.  \Vhitb>',  Bull,  Ni.  Pri.  270.  A  bill,  drawn  by  Newtoa 
00  ihe  defendant  was  presented  for  acceptance ;  the  defendant  wrote 
upon  it,  **  Mr.  Jackson,  please  to  pay  this  note,  and  charge  it  to 
Mr.  Newton's  account — R.  Whitby."  It  was  insisted  that  this  was 
&o  acceptance,  but  only  a  direction  to  Jackson  to  pay  it  out  of  a 
particular  fund,  and  if  there  were  no  such  fund  the  money  was  not  to 
be  paid. — Per  cur.  This  is  a  direction  to  Jackson  to  pay  the  money^ 
aod  it  signifies  not  to  what  account  it  is  to  be  placed,  when  paid  ; 
that  is  a  transaction  between  them  only,  and  this  is  clearly  a  suffici-* 
eot  accepUnce.     Bayl.  77$  S. — Selw.  N.  P.  4th  edit.  314. 

'  Wilkinson  r.  Lutwidge,  Stra.  64S.  Drawer  against  the  acceptor 
of  a  bill  of  exchange.  The  question  was  as  to  the  validity  of  the 
acceptance.  The  bill  was  drawn  in  New  England,  and  remitted  to 
the  plaintiff's  correspondent  in  London,  together  with  another  bill 
^rawn  upon  the  same  account,  both  which  were  sent  to  the  defendant 
for  bis  acceptance,  who,  in  his  letter  acknowledging  the  receipt  of 
them,  wrote  thus,  **  the  two  bills  of  exchange  which  you  sent  me, 
1  will  pay  them  in  case  the  owners  of  the  Queen  Anne  do  not,  and 
they  living  in  Dublin,  must  first  apply  to  them.  I  hope  to  have  their 
ziiswer  in  a  week  or  ten  days.  I  do  not  expect  they  will  pay  them, 
but  I  judge  it  proper  to  take  their  answer  before  I  do,  which  I 
request  you  will  acquaint  Mr.  Wilkinson  with,  and  that  he  may  rest 
satisfied  with  the  payment.**  The  defendant  insisted  that  this  was  on^y 
a  conditional  acceptance,  to  pay  in  case  the  owners  of  the  Queen  Anne 
(lid  not.  Hut  Raymond,  C.  J.  held  the  acceptance  an  absolute  one^ 
bee  also  Pillans  r.  Van  Mierop,  3  Burr.  l66S, 

^  Ante,  223»  n.  4. 

'  Clavey  v.  Dulbin,  R.  T,  Ilardw.  278.  post,  232,  n.  4.— Peach  v. 
Kayt  eottf  S32t  P«  5.<^H«ryey  v.  Martin,  i  Campb.  425.— Feruandea 

a  S 
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Mly.  Fmik  an4     «'•  Glyna,  I  Catxif .  48S. — MaBeo  v^  Barf,  Je«ftic  v.  Ward^  B«jfL SI, 2. 

efrd  of  accepts      t^oth.  (^1.  46. 

«"cei.  Harvey  t?.  Martin,  1  Campb.  4fi5.— Bayl.  SI .  n.  2.     la  ato  attloh 

by  the  payee  and  holder  of  a  biif  against  the  defendant  «s  acceptor, 
it  appeared,  that  the  bill  was  drawn  in  Guernsey,  where  the  drawer 
ai\d  ihe  plaiiitiif  resided,  on  the  defendant,  who  lived  in  Comwall, 
dated  13th  of  March^  1805,  at  three  months ;  that  within  a  fortnight 
after  it  was  drawn,  the  plaintiff  setit  it  to  the  defendant,  desiring  him 
10  accept  it,  and  remit  to  S.  Dobree,  the  plaintiff 's  correspondent  in 
London.  On  13th  April,  1805,  the  plaintiff,  finding  that  the  bill  hud' 
tiot  been  sent  to  S.  Dobrce,  wrote  to  the  defendant,  requesting  hira  to 
accept  and  send  it,  Elating,  that  Chough  he  considered  the  keeping  of 
the  bill  as  tantamount  to  an  acceptance,  yet  that  it  was  not  the  same 
to  him,  as  S.  Dobree  would  not  give  him  credit  for  it  until  be  received 
it  accepted.  The  defendant,  however,  did  nol  accept  the  bill,  or 
remit  it,  or  give  any  notice  of  his  refusal  so  to  do.  On  1st  of  June 
Ae  defendant  signed  a  letter,  admitting  that  he  had  kept  tiie  bill, 
though  tol4  by  tfa^  plaintiff  that  he  considered  his  doing  so  as  tanta* 
mount  to  an  acceptance,  as  he  intended  to  have  paid  it,  but  having  no 
effects  of  the  drawer^,  t^fased  to  pay ;  and  dti  4th  of  Jaly,  when  the 
bill  was  protested  for  non-payment,  he  said  b&  had  neglected  to  write 
an  acceptance  upon  it,  thinking  it  of  no  consequence  as  he  meant 
to  pay  ft.  Lord  IHlenhorougli  referred  to  a  MS.  case  of  Trimmer 
V.  Oddie,  in  which  Lord  Kenyon  expressed  an  opinion,  that  a  mers 
keeping  of  a  t>ill  was  ah  acceptaiKe,  and  said  he  inclined  to  entertain 
the  sam^  opfaidn,  btit  shdald  leave  that  quesdon  to  the  jury,  on  the 
custom.  Oibbs,  however,  f&r  fife  defendant,  admitting  that  he  could 
not  answer  the  case,  a  verdict  wlu  found  for  the  plaintiff.  And 
on  an  application  te  Lord  £llenbor»tigh  t6  ceitHy  for  ^  special 
^  jury,  his  lordship  refused,  saying,  that  this  was  a  clear  case,  but  that 
if  it  bad  vi6t  beeti  attended  mth  such  strong  adniisisions  on  the  part 
of  the  defen<lant,  bat  bad  been  ^  mere  case  of  a  bill  kept  by  the 
(irawer,  he  sihotild  have  thought  it  a  fit  cas^  for  a  special  jury  to  de* 
dde  whether  such  detentioin  of  the  bill  amounted  td  an  acceptance. 
See  Scaccia  de  Commerciis  ^t  Cambib,  f6lidd83.  num.  385*  who, 
in  enumerating  the  different  acceptances,  mentions,  that  which  is 
made  tacite  pdr  recepii6neMi  et  detetotionem  litcnvrtim.  See  also 
Poth.  Contrat  de  Change,  ^art  1,  ehap.  -dd.  page,  99,  who  ob* 
serves,  that  the  ordonnance  ha^^hg  directed  that  an  acceptance 
should  be  in  writing,  had  rendered  inadmissible  the  acceptation  tacite 
resulting  fruhi  the  dtawee*s  having  received  and  retained  the  bill. 

Mason  v.  Barff,  Guildhall,  A. D.  1817.  The  declaration  contained 
a  special  count  for  not  accepting,  and  two  ^counts  against  defendant 
as  acceptor  of  two  bills.  The  plaintiffs  (having  received  the  bills 
from  the 'drawer,  and  discounted  them  on  the  previous  represeiitation 
of  the  defendants,  that  they  the  defendants  would  accept  iUi  bills 
^rawn  on  them,  as  soon  as  plaintifi  trere  informed  by  the  draaer  that 
he  had  sent  off  goods  jmrchased  by  htm  on  account  if  the  defendants  J 
sent  the  bills  on  24th  February  to  defendants  for  acceptuice ;  they 
rccdvcd  them  on  the  27t1i  February,  but  retnmed  no  answer,  and  kept 
the  bill  till  the  7th  March,  and  then  sent  word  thai  they  could  not 
accept  till  the  invoices  were  sent  by  the  drawer.  And  the  jnry, 
under  the  direction  of  Lord  Ellenborough,  held  the  defendant  liable 
as  ai^eptor ;  and  bis  lordship  said,  the  law  is  settled,  that  thekee|nng 
by- the  drawee,  of  a  bill  of  exchange,  an  unreasonable  length  of  time, 
may  amount  to  an  acceptance,  (what  is  a  reasonable  time  depends  on 
the  narticular  circumstances  of  the  case)..  His  keeping  the  bill  suv 
pends  the  holder's  proceedings.  He  afterwards  said,  that  he  thought, 
thongh  the  nkr^  keeping  might  not  be  a  vtrtoal  •  acceptance  fia  Ae 
strict  legal  sense  of  the  tenn,  yet  itWM  ftU  undertaking  to  accept. 
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Thus  vrbere  in  an  action  *  oi^  a  biH  of  exchange  it  saiy.  j^mivd 
appeared  that  the  plaintiff  had  transmitted  the  bill  by  Sm?  *^*^ 
post  to  the  ^fendanty  the  drawee  desiring  him  to  ao 
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ivhich  made  him  equally  liable  under  the  special  count*    He  directed 
a  general  verdkt.    ScarteK  an4  Reader  for  plaintiff. 

Jeooe  V.  Ward,  Guildhall,  24th.  Feb.  1818.  TlusHias  an  action  09 
a  bill  of  exchange  drawn  by  Godfrey  upon  the  defendant,  for  the  sum 
of  £lM,  payabla  at  sight*  dated  the  28th  of  Mayt  1817.  One 
count  alledged  an  acceptance  by  the  defendant,  another  alledg^d  tba^ 
the  plaintiff  sent  the  bill  to  the  defendant  for  acceptance,  and  that 
tbe  defmdaiU  vndcvtook  to  return  it  either  accepted  or  not  accepted  ; 
but  that  be  did  not  rc^tura  it  at  all. 

Godfrey,  when  a  minor,  had  been  supplied  by  the  plaintiff  with 
flhoea*  for  aa  adventure  to  the  East  ladies,  and  on  his  return  to 
England  in  1917*  being  entitled  to  a  legacy  of  £200^  uncl^r  ^  will, 
of  which  the  defendant  was  a  co-executor,  drew  the  bill  in  question 
as  a  s^urity  for  the  amount.  The  plaintiff  delivered  the  bjlk  to  Mi« 
defendant  for  his  acceptance;  and  it  appeared  that  the  defendant,  in 
July  1817»  wrote  to  the  plaintiff  to  inform  him,  that  upon  the  appli* 
€ati(m  of  Godfrey  and  his  mother,  he  hai)  paid  him  his  Icgaey ;  aiid 
that  not  conceiving  that  the  bill  would  be  of  any  use,  he  had  destroy- 
ed tt. 

Upoa  this  evidence.  Lord  Ellenhorough  was  of  opinion,  that  th^ 
plaintiff  was  entitled  to  recover,  since  the  destruction  of  the  bill  was 
taatamottoi  to  an  acceptance ;  and  he  referred  to  a  note  of  bis  own, 
of  a  case  before  Lord  Kenyon,  where  his  lordship  held,  that  tbe  not 
returning  a  bill  sent  for  acceptance,  was  equivalent  to  an  acceptance. 

Guruey,  ia  support  of  the  plaintiff's  case,  referred  to  the  easos  of 
Bentinek  v.  Dot rien,  &c. 

Topping  contended,  that  the  cases  cited  did  not  entitle  the  plaintiff 
to  rsGQver,  and  thai  they  were  distrngutshablc  from  the  present^  since 
in  those  there  was  a  previous  course  of  dealing  between  the  parties* 
vhi^h  rendered  the  detention  equivalent  to  an  acceptance ;  but  that 
here,  on  the  contri^ry,  the  defendant  had  always  declined  to  accept, 
tod  had  never  given  the  plaintiff  any  reason  to  believe  that  he  woul<I 
accept  the  bilk  He  further  insisted  on  the  fact,  that  at  the  time 
when  the  bill  bore  date,  the  drawee  was  an  infant. 

Lord  Ellenhorough,  upon  the  fact  of  infancy,  was  willing  to  rcBcrve 
the  point,  but  be  said,  that  there  were  many  cases  to  shew,  that  ac« 
cording  tQ  the  custom  of  merchants,  if  a  party  declined  to  accept  a 
bill  be  ought  to  return  it,  and  that  he  made  himself  liable  by  deiain-i 
ing  it;  that  in  the  case  which  he  had  already  alluded  to,  he  ha4 
conceived  that  the  proper  mode  of  declaring  against  a  party  wha 
detained,  a  bill  was  to  alledge  the  special  circumstances ;  but  that 
Lord  Kenyon  thought  otherwise. — ^That  even  the  alteration  of  a  bill 
bad  been  held  to  render  the  party  liable ;  here  he  had  gone  further, 
aod  had  absolutely  destroyed  the  bill.  It  was  possible  that  the 
infancy  of  the  drawee  might  make  a  difference,  in  pnier  to  prova 
the  in&ncy  of  the  drawee  a|  the  time  of  drawing  the  bill,  tbe  delcn« 
daot  proved  a  certificate  of  baptism,  copied  from  the  hooks  of  the 
East  india  Company,  from  which  it  uppearcd*  thet  Godfrey*  the 
drawer,  bad  been  baptised  at  Madras,  on  the  3d  of  July,  1796^  AtK^ 
tt>  other  evidence  was  given  to  prove  the  minority. 

Lord  EHeoborongh  then  left  it  to  the  iury  to  say,  whether  the  drawer 
was  ef  UQfi  or  not  when  he  drew  the  bill.  The  jury  found  that  he 
was  oC  egm  and  then^  under  the  direction  of  his  lordshipj  they  foun4 
a  veriici  foe  tbe  plaintiff. 

*  Itufey  V.  Martin,  1  Campb.  425.  ante,  p.  228.  in  note?. 
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sdiy,  Form  and     ccpt  it,  and  hand  it  over  to  plaintiflTs  agent  in  London, 
anew.  which  was  the  usual  mode  of  dealing  between  the  par- 

ties J  and  the  plaintiff  hearing  nothing  of  his  bill  from 
his  agent,  wrote  to  the  defendant,  remonstrating  with 
him  on  account  of  his  delay ;  and  the  defendant  answer- 
ed he  had  retained  the  bill  because  he  once  thought 
of  accepting  it,  but  now  declined  doing  so.  In  this 
case  Lord  EUenbbrough  said,  **  This  is  clearly  an  ac- 
,  ceptance.  If  the  bill  is  left  for  the  express  purpose 
of  being  accepted,  and  is  retained  by  the  drawee,  this 
retention  is  as  much  an  acceptance,  as  if  he  had  written 
his  name  on  the  face  of  it.'*  So  where  the  drawee 
kept  the  bill  some  time,  and  then  destroyed  it,  this 
conduct  was  held  to  render  him  liable  as  acceptor  "• 
But  by  the  usage  of  trade  in  London,  a  check  may  be 
retained  by  a  banker,  on  whom  it  was  drawn,  till  five 
o'clock  in  the  afternoon  of  the  day  on  which  it  is  pre- 
sented for  payment,  and  then  returned,  though  it  lias 
been  previously  cancelled  by  mistake  *. 

A  verbal  or  written  promise  to  accept,  at  a  future 
period,  a  bill  already  drawn,  or  that  a  bill  then  drawn, 
fihall  meet  due  honour  >,  or  shall  be  accepted,  or  cer- 
tainly paid  when  due  ^  amounts  to  an  absolute  accept- 
ance ;  and  a  promise  of  the  same  nature,  as  for  in- 
stance, "  leave  the  bill  and  I  will  accept  it  *,"  and  it  be 

*  Jeune  i;.  Ward,  ante,  229. 

*  Fernandez  v,  Glynn,  1  Campb.  42$,  in  notes  ;  plaintiff  paid  into 
the  house  of  Verc  and  Co.  a  check  on  the  defendant's  house.  Verc's 
clerk  took  it  to  the  clearing  house  to  be  paid,  and  put  it  into  the  de- 
fendant's drawer.  Vere's  clerk  received  it  back  before  five,  cancelled, 
with  a  memorandum  written  under  it,  *^  canctUed  by  mistakt  *'  The 
course  was  proved  to  be  for  the  clerks  to  take  the  checks  from  the 
drawers,  and  send  them  to  the  respective  bankers,  and  those  which 
they  will  not  pay  are  returned  before  five  o'clock.  Lord  EUenborough 
held,  that  notwithstanding  the  cancelling;,  the  defendant  had  till  five 
o'clock  to  return  the  bill ;  and  having  so  returned  it,  it  amounted 
to  a  refusal  to  pay.     See  also  Turner  v.  Mead,  1  Stra.  4l6. 

^  Clark  nf.  Cock,  4  East.  69,  70. 

*  Wynne  v.  Raikes,  5  East*  514. — Ex  parte  Dyer,  6  Ves.  jun.  p. 
ante,  220,  n.  2. 

»  BuL  Ni.  Fri,  270.— Molloy,  b.  2.  c.  10.  s.  20.— Mar.  I7.— Bay!. 
81. — -ccc,  Pierson  v.  Dunlop,  Cowp.  bJS*  Stmb,  contra,  and  qwtre 
if  this  answer  would  amount  to  an  acceptance,  if  given  within  the 
iwenty-four  hours  which  the  drawee  usually  has  to  accept  the  hill. 

Bui.  tsi.  Pri.  270.     A  small  matter  amounts  to  an  acceptance,  as 
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proved  that  the  bill  was  sent  or  left  accordingly  %  will  sdiy,  Form  and 

1  1  1     t       1  ^  •      ^**''*  *^^  accept- 

also  amount  to  a  complete  and  absolute  acceptance,  m  ances. 
the  hands  of  a  bon^  fide  holder,  although  the  drawee 
had  no  consideration  for  the  promise  *.  So  a  letter  pro- 
mising that  a  bill  already  draAvn  shall  be  paid,  will 
operate  as  an  acceptance,  although  the  letter  be  not 
received  until  after  the  bill  has  become  due,  and  al- 
though no  person  has  been  induced  by  such  promise 
to  take  the  bilP.  So  a  verbal  promise  to  accept, 
though  the  party  expressly  defer  a  written  accept- 
ance, yet  where  he  says,  "  leave  the  bill  and  I  will 
accept  it,"  is  a  complete  acceptance  ♦,  and  a  verbal 
promise  to  accept  a  returned  bill  when  it  shall  come 
hack,  is  binding  if  it  be  returned  *.  But  as  we  have  al- 
ready seen^,  a  promise  to  accept  a  non-existing  bill  is 
not  an  acceptance,  although  the  party  may  be  sued 
specially  for  the  breach  of  his  engagement  7. 

A  promise  to  accept  in  future,  made  on  an  executory 
consideration  will  not  bind,  while  the  consideration 

saying,  "  leave  the  bill  with  me  and  I  will  accept  it*"  for  it  is  giving 
a  credit  to  the  bill  and  hindering  the  protest. 

Lord  Ellenborough,  in  Clark  v.  Cock,  4  East.  6St  said,  "  It  has 
Won  laid  down  in  so  many  cases,  that  a  promise  that  a  bill  ichai  due 
shall  meet  due  honors  amounts  to  an  acceptance,  and  that  without 
sending  it  for  a  formal  acceptance  in  writing,  that  it  would  be  wasting 
words  to  refer  to  books  on  the  subject." 

Lord  Ellen  borough,  in  delivering  judgment  in  Wynne  v.  Raikes, 
5  East.  521.  said  "  A  promise  to  pay  an  existing  bill  is  an  acceptance. 
A  promise  to  pay  it  is  also  an  acceptance.  A  promise  therefore  to  do 
the  one  or  the  other,  t.  c.  to  accept  or  certainly  pay,  cannot  be  le^is 
than  an  acceptance." 

'  Anderson  v.  Hick,  3  Caropb.  179-  A  bill  drawn  upon  the  dc« 
fondants  was  returned  unaccepted,  but  one  of  the  defendants  after- 
wards told  the  plaintiff,  *^  if  he  would  send  it  (the  bill)  to  the 
counting  house- ^gain,  he  would  give  directions  for  its  being  ac^ 
cepted."  The  plaintiff  contended  that  this  promise  amounied  to  an 
acceptance ;  but  could  not  prove  that  the  bill  was  sent  buck  to  the 
defendant's  counting-house.  Lord  Ellenborough  said — This  was  only  a 
conditional  promise  to  accept,  and  could  not  operate  as  an  acceptf- 
ance  till  the  bill  was  sent  back  to  the  counting  house;  plaintiff  non« 
suited.    Sec  also  Cox  t>.  Coleman,  cited  Rep.  Temp.  Ilardw.  74. 

*  Pillans  r.  Van  Mierop,  Burr.  1669. 

^  Wynne  r.  Raikes,  J  East.  514.  ante,  220. 

♦  Molloy,  b.  2.  c.  10.  sec.  20. 

^  Cox  V.  Coleman,  antC4  224>  and  Anderson  V,  Hicky  3  Campb«  179- 
supra,  note  I. 
*Aiite.  217.8,  9. 
^  Smitli  V,  Brown,  2  Marsh.  41. 
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My,  Farmnd    femaiiis  Mccutorv^  unless  it  ioftiieiLce  some  Mnnui  tQ 
•nco.  t^e  or  to  retain  the  biU ' ;  and  in  all  casesi  if  tbe  pro* 

mise  to  accept  in  future  be  obtained  from  the  4rawe^ 
by  any  fraud  w  misrepresentation,  it  will  not  bind  hini, 
unless  it  be  in  the  hands  of  a  bon4  fide  holder  \ 

To  constitute  an  acceptance  theve  must  be  some 
circumstance  from  whence  it  may  be  inferred  that  the 
drawee  imagined  be  had  induced  the  holder  to  consider 
the  bill  as  accepted ',  and  the  whole  of  tlie  circum* 
stances  must  be  taken  together,  abd  there  must  be 
evidence  of  a  contract  to  charge  a  party  as  acceptor  \ 
Therefore  an  express  refusal  to  accept,  as,  '^  I  will  not 
accept  the  bill ' ;''   or  an  answer  given  by  tbe  drawee 

'  Ba^l.  78y  9*  cites  Pillans  v.  Van  Mierop,  3  Burr.  1669.  and  see 
Clarke  v.  Cock,  4  East.  70.— Wynne  v.  Raikes,  5  Ea«t.  521. — Holt. 
C.  N.  P.  183.-~In4>illans  v.  Van  IVl ierop.  Burr.  l666^  Lord  MaA&< 
field  says,  it  was  argued  at  the  trial  that  this  imported  to  be  a  credit 
given  to  Pillans  and  Rose,  in  prospect  of  a  futiwe  credit  to  be  given 
by  them  to  White,  and  that  this  credit  might  well  be  CQantexnuinded 
before  the  advancement  of  any  monoVy  and  this  is  so. 

^  Pillans  9.  Van  Mierop,  Earr.  1669. 

'  Ante,  227,  Bentinck  r.  Dorrien,  6  East.  201. 

♦Per  Lord  Hardwicke«  in  Clavcy  v.  Doibin, Rep.  Temp.  Tlardtv.  278. 
Action  upon  an  inland  bill  of  exchange  .against  the  acceptor,  and  the 
evidence  of  an  acceptance  was  this;  the  bill  having  been  presented 
for  acceptance,  and  refused  by  the  drawee,  because  he  had  no  effects, 
was  returned  into  the  country,  and  a  little  while  afterwards,  the  bill 
being  hazardous,  plaintiff's  agent  met  the  drawee  and  asked  him  if 
he  could  not  help  to  secure  him  his  debt,  and  he  said  he  would  if  he 
could,  for  he  hud  now  some  effects  in  his  hands ;  whereupon  the  agent 
immediately  wrote  for  tbe  bill,  and  presented  it  to  the  drawee,  who 
bid  him  leave  the  bill  and  he  would  examine  into  it,  and  it  was  left 
U'ith  him  eight  or  ten  days,  and  then  the  agent  called  again,,  and  the 
drawee  offered  to  let  him  sell  some  of  the  effects  and  pay  himself, 
which  the  agent  refused,  and  thereupon  this  action  is  brought ;  and  per 
Lord  Hardwickc,  indeed,  it  has  been  adjudged,  that  a  parol  acceptance 
will  be  good,  and  possibly  leaving  the  bill  ten  days  with  the  drawee 
might  of  itself  be  such  a  consent  as  to  amount  to  an  acceptance.  But 
this  is  not  so,  for  you  must  take  the  whole  together,  and  there  roust 
be  evidence  of  a  contract  to  charge  the  acceptor,  whereas  it  is  other* 
wise  upon  this  evidence. 

*  Peach  V,  Kay.  Bayl.  78.  flcc— Lumley  u.  Palmer,  Rep.  Temp. 
Hardw.  75.  in  notes,  (where  a  written  refusal  is  said  to  amount  to  an 
acceptance)  contra. 

In  Lumley  v.  Palmer,  Rep.  Temp.  Hardw.  75.  there  is  this  note: 
^  Underwriling  or  indorsing  a  bill  thus,  /  will  not  accept  this  bUl^  is 
held  by  the  custom  of  merchants  to  be  a  good  acceptance,''  but  in 
Bayley  on  Bills,  78^  it  is  stated  that  Lord  Mansfield,  in  Peach  r. 
Kay,  sittings  after  Trinity  Term,  1781,  said  •*  It  was  held  by  all  the 
judges,  that  an  express  refusal  to  accept,  written  on  the  bill,  where 
ihe  dra^rce  apprised  the  party  who  took  it  awayi  what  he  had  wrilt<^. 
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when  the  bill  k  called  for,  "  there  is  vQur  biH,  it  is  aU  «*r^  ffm  ana 
ngnt  ;  ''  cannot  be  construed  mta  ap  acceptance,  ua*  an<^- 
less  intended  to  deceive  the  holder,  and  to  induce  biw 
to  consider  it  as  an  acceptance  \  And  where  tbe 
drawee  after  a  refusal  to  accept,  on  the  ground  that 
he  had  no  effects^  prcxnised  to  attempt  to  procure 
payment  for  the  holder*  because  he  had  just  received 
some  effects;  oa  which  the  bill  was  presented  to  bini| 
and  he  desired  the  holder  to  leave  it,  and  said»  that 
he  would  examine  into,  it;  whereupon  the  bill  was 
left  with  him  eight  or  ten  days,  and  was  then  called 
for^  on  which  the  drawee  offered  to  let  the  holder  sell 
some  of  the  effects,^  and  pay  himself;  this  conduct 
was  holden  not  to  amount  to  an  acceptance  ^  So  it 
has  been  determined,  that  if  the  drawee  of  a  bill  say 
he  cannot  accept  it  without  further  direction  from 
L  S.,  and  /•  S»  afterwards  desire  him  to  accept  and 
draw  upon  A.  B.  for  the  aiAount,  Ae  mere  drawing 
a  bill  upon  A.  B.  will  not  amount  to  an  absolute  ac* 
ceptancc,  nojr  can  become  such  before  tlie  bill  cm  A.  B. 
is  accepted  \  And  where  the  drawee  of  a  bill,  on  pre- 
sentment for  payment,  said,  •'this  bill  wilt  be  paid,  but 
we  cannot  allow  you  for  a  duplicate  protest/*  and  the 
holder  refused  to  receive  payment  without  the  charges 
of  such  protest)  this  was  held  not  to  amount  to  an  ac«^ 
ceptance  K    And  in  all  cases  when  the  undertaking 

was  no  acceptance ;  but  if  tbe  draw€<;  had  intended  it  as  a  »urpris« 
upon  the  party,  and  to  aake  him  consider  it  as  an  acceptance,  tbey 
seemed  to  think  it  might  have  hoes  otherwise." 

'  Powell  V.  Jonety  1  Csp^  Rep,  17* 

*  Id. ibid. 

'  Clavcy  V.  Dolbin,  Rep.  Temp.  Hardw.  278.  ante,  232,  n.  4«  but 
ICG  Harvey  p.  Maftin»  1  Campb.  425,6.  antc^  228,  in  notes. 

^  Smith  o.  Nitsen,  1  T.  R.  269. 

'  Anderson  and  others  o«  Heath  ami  others,  4  M.  h  S,  303, 
^Vhere  the  holders  of  a  foreij^n  bill  of  exchange,  payable  sixty  days 
affa?r  sight,  preseoted  it  to  tho  draweea  for  acceptance,  which  being 
refused,  they  protested  it  for  non-acceptance,  and  afterwards,  on  the 
<^y  it  became  dae,  presented  it  to  the  drawees  for  payment,  making 
ft  chargis  for  the  expences  of  protesting  it ;  to  whicb  the  drawees  said, 
*'Uuft  bill  will  be  paid,  but  we  cannot  allow  you  for  a  duplicate 
protest."  And  the  holders  refused  to  receive  payment,  without  the 
charges;  and  afterwards  the  drawees  revoked  their  offer  to  pay;  held« 
that  they  might  well  do  sO;  for  tbis  did  not  omonnt  to  an  acppptance 
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is  doubtful,  the  drawee  will  be  at  liberty  to  rebut  the 
presumption  in  favor  of  an  acceptance;  as,  where  a 
bill  was  sent  by  post  to  the  drawee  for  acceptance, 
and  he  entered  it  in  his  bill-book,  wrote  upon  it  the 
number  of  the  entry,  and  kept  it  ten  days,  and  on 
the  tenth  day  minuted  the  day  of  the  month  on  it, 
and  returned  it,  saying  he  could  not  accept,  it  was 
adjudged  that  these  circumstances  did  not  constitute 
an  acceptance,  it  being  proved  that  it  was  the  drawee's 
practice  to  enter  all  his  bills,  whether  he  meant  to 
accept  them  or  not '. 

If  the  drawee  of  a  bill  be  desirous  not  entirely  to 
dishonour  it,  he  may  make  such  an  acceptance  as  will 
subject  him  to  the  payment  of  the  money  only  on  a 
contingency,  in  which  case  the  acceptance  is  called 


of  the  bill  by  the  drawees.  Lord  Ellenborough  said,  that  in  this 
case  the  defendants  had,  as  it* were,  cominvnccd  the  work  of  dis* 
charging  the  bill,  and  were  upon  the  very  brink  of  paying  it,  when 
the  subject  of  the  charge  for  the  duplicate  protest  was  started,  which 
caused  them  to  hold  their  hand.  But  at  this  time  neither  of  the 
parties  were  treating  about  accepting  the  bill,  nor  was  it  ever  men- 
tioned or  contemplated  by  them ;  all  that  was  thought  of  was  the 
payment  of  the  bill.  If  therefore  this  could  enure  as  an  acceptance, 
it  would  enure  against  the  plain  intent  of  the  parties.  It  is  undoubt- 
edly true  that  if  a  merchant,  upon  being  applied  to  for  his  accept- 
ance, uses  words  which  import  a  promise  to  'pay  the  bill,  this 
will  amount  to  an  acceptance;  but  it  is  not  so  where  the  words  are 
used  upon  a  different  occasion,  and  with  a  different  intent.  Now 
in  this  case  all  that  was  ever  contemplated  was  payment,  and  as  to 
that  the  defendant  says,  if  you  will  take  the  amount  of  the  bill  it 
shall  be  paid,  but  if  you  choose  to  insist  on  having  the  seventeen 
shillings,  I  will  not  pay  it.  Not  one  word  passes  about  acceptance; 
and  the  party  unfortunately  elected  to  stHnd  upon  his  claim  to  the 
seventeen  shillings,  but  for  which  he  would  have  been  paid.  And 
Le  Blanc,  Justice,  added,  that  to  hold  this  an  acceptance,  would  be 
to  hold  it  something  never  intended  by  the  parties. — ^And  per  curiam, 
judgment  of  nonsuit. 

'  Powel  ir.  Monnier,  1  Atk.  6ll.  A  bill  was  sent  by  the  post  to  the 
drawee  for  acceptance ;  he  entered  it  in  his  bill  book  (which  was  his 
practice  with  all  bills  he  received,  whether  he  intended  to  accept 
them  or  not)  wrote  upon  it  the  number  of  the  entry,  and  kept  it 
ten  day« ;  on  the  tenth  he  wrote  upon  it  the  day  of  the  month,  and 
returned  it,  saying  he  could  not  accept  it.  And  per  Ld.  Hardwicke, 
*Mt  has  been  said  to  be  the  custom  of  merchants,  that  if  a  man 
underwrites  any  thing,  be  it  what  it  may*  it  amounts  to  an  accept- 
ance ;  but  if  there  wore  nothing  more  than  this  in  the  case,  I  should 
think  it  of  little  avail  to  charge  the  defendant ;"  but  he  decided  that 
a  letter,  the  drawer  had  written;  amounted  to  an  acceptance. 
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conditionals      This  is  permitted^  though  we  have  3%.  Fommd 

effect  of  accept-i 

seeo  that  the  bill  cannot  be  drazvn  payable  on  a  con*  ances. 
tingency  \  The  holder  is  not  bound  to  receive  such 
an  acceptance,  but  if  he  do  receive  it,  he  must  .observe 
its  tenns  '.  He  should  give  immediate  notice  to  the 
other  parties  to  the  bill,  of  the  nature  of  tlie  accept- 
ance offered  ♦ ;  by  which  means  they  will  not  be  dis- 
charged from  liability  to  pay  the  bill,  in  case  it  should 
be  returned. 

Any  act  which  evinces  an  intention  not  to  be 
bound,  unless  upon  a  certain  event,  is  a  conditional 
acceptance.  Thus  an  acceptance  by  the  drawee  of  a 
bill,  to  pay,  "  as  remitted  for ' ; "  or  "  on  account  of 
the  ship  Thetis,  when  in  cash,  for  the  said  vessel's 
cargo  * ; "  or  a  promise  to  accept  a  returned  bill,  *^when 
it  shall  come  back  ^ "  or  to  accept  '*  as  soon  as  he 
should  sell  such  goods  • ; "  or  an  answer  "  that  the 

'  Bayl.  83,4,5.— Selw.  N  P.  4th  edit.  3l6, 7.— Milne  v.  Prcst,  Holt, 
C.N.  P.  1S2. — 4Campb.  $9^ — Anderson  v.  Hick,  3  Campb.  179. 
Laogston  v,  Comey,  4  Cainpb.  176.— ;>Gamraon  v.  Schmull,  6  Taunt* 
5U.— Swan  v  Coxj  1  Marsh.  176- 

^Colehan  a;.  Cooke,  Willcs,  398.  n.  d.  ante,  55  to  64. 

^  Her  barley,  J.  in  St  bags  v.  Abitbol»  4  M.  &  S.  466.  and  in  Boehm 
'?.  Garcias,  1  Campb.  425.  Per  Lord  Elienborougb.  The  plaintiff 
bad  a  right  to  refuse  this  acceptance.  The  drawee  of  a  bill  has  no 
figiit  to  vary  the  acceptance  from  the  terms  of  the  bill,  unless  they 
be  Doambiguously  and  unequivocally  the  same. 

Gammon  v,  S)chmoll,  4  Taunt.  363.  Per  curiam.  .A  man  is  not 
lioand  to  receive  a  limited  and  qualified  acceptance ;  he  may  refuse  it 
and  resort  to  the  drawer;  but  if  he  docs  receive  it,  he  roust  conform  to 
ibe  terms  of  it. — See  also  Parker  r.  Gordon,  7  iiast.  387-  S.  P. 

*  Per  Bayley,  J.  in  Scbags  v.  Abitbol,  4  M.  &  S.  46*6. 

'  Banbury  v,  Lissctt,  Stra.  1212.  The  drawee  accepted  a  bill  '*/or 
Imet  and  G  alley  ^  of  Leghorn ,  to  pay  as  remitted  for  thence  at  Usance  ;" 
and  it  was  objected  in  au  action  against  him,  thai  there  was  no 
evidence  to  shew  he  had  a  remittance,  and  that  his  acceptance, 
was  conditional  only.  Lee,  C.J.  declared  he  so  understood  it;  but 
he  lift  it  to  the  jury,  and  they  found  for  the  defendant  upon  another 
point,  and  gave  no  opinion  upon  this. 

*  Juliao  V.  Shobrooke,  2  Wils.  9-  The  defendant  accepted  a  bill  to 
pay,  -ahcH  i»  caskt/or  the  cargo  of'  the  ship  Thetis;  and  on  being  sued, 
moved  in  arrest  of  judgment,  that  a  conditional  acceptance  was  not 
good,  but  the  court  held  otherwise,  and  over-ruled  the  objection. 

^  Cox  "v.  Coleman,  cited  in  Lumley  v.  Palmer,  Rep.  T.  Ilardw,  74« 
ante,  231,  n.  1.  *  '  . 

*  Smith  V.  Abbott,  Stra.  1152. — Anonymous,  12  Mod.  477* 

^mith  V.  Abbott,  Stra.  1152.  The  defendant  accepted  a  bill,  *Uo 
pfi^  vhen  goodM  consigned  to  him  were  sold,"  lie  sold  the  goods,  and 
^n  bciog  sued  upon  bis  acceptance',  insisted  m  arrest  of  judgment| 


w/Miticeeft* 
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M^  J^to^    bUl  would  not  be  accepted  till  a  na^y  bill  was  paid  *  ;  ^ 

ear  ^  that  the  drawer  had  consigned  a  ship  and  cargc^ 

ta  him  (the  drawee)  and  another  person  at  Bristo], 

but  ^lat  as  he  could  not  then  tell  whether  the  ship 

would  arrive  at  London  or  at  Bristol,  he  could  not 

accept  at  that  time*;**  or  to  pay  if  a  certain  hcuse 

should  be  given  up  to  the  drawee  before  a  naffie^ 

daj^;    have  respectively  been  holfden   to   be  cron* 

ditional  acceptances,  and  not  to  render  the  acceptor 

liable  to  the  payment  of  the  bill  until  the  cmitingeacy 

haa  taken  place  \     But  an  answer  by  the  drawee,  that 

he  wocild  pay  if  a;QOther  person  would  not,  was  eon* 

strued  to  amount  to  an  absolute  acceptance,  it  appear* 

ing  that  the  drawee  held  himself  liable  at  aH  events, 

and  that  from  other  circumstances,  it  was  not  intend* 

ed  as  a  conditional  acceptance  '•     And  it  is  not  yet 

settled  whether  the  drawee,  by  accepting  the  bill,  pay* 

able  at  a  particular  place,  qualifies  his  general  Iiabilit}% 

so  as  to  render  it  necessary  to  present  the  bill   for 

payment  at  that  place*.    A  conditional  acceptance 

becomes  as  binding  as  an  absolute  one,  when   the 

event  has  happened  on  which  the  drawee  undertook 

to  pay  the  bill  \    But  it  must  nevertheless  be  declared 

on  specially,  with  an  averment  that  the  condition  has 

been  performed  \ 


^^^'^•^"^^■•^■^■••'^^■^^^^■^■■••'^■■^•■^■••••^■^••i^Wf^B 


that  it  was  not  binding,  because  it  was  conditional ;  bat  the  court,  on 
consideration,  held,  that  though  the  plaintiff  might  have  refusH^to 
take  it  and  have  protested  the  bill,  yet  as  he  did  take  it|  it  was  bind- 
ing on  the  defendant. 

'  Pierson  v.  Punlop»  Cowp.  571.  ante,  p.  2 IS.  An  answer  that  the 
bill  would  not  be  accepted  till  a  navy  bill  was  paid,  was  held  a  con- 
ditional acceptance,  to  pay  when  the  navy  bill  should  be  discharged, 

''Sproat  V.  Matthews,  1  T.  R.  1S2.  post,  239. 

^  Swan  V.  Cox,  1  Marsh.  I77. 

*  Id.  ibid.  Clarke  v.  Cock,  4  East.  79. 

^  Wilkinson  v.  Lutwidge,  Stra.  64S. 

^  Gammon  v.  Schmoll,  5  Taunt.  344.**&bags  v.  Abitbol,  4M.  &  S. 
462.  See  post  as  to  presentment  for  payment. 

^'Eanbury  v.  Lisset,  Strat  1212.— Luraley  v.  Palmer,  Rep.  T. 
Hardw.  74. — Pierson  w.  Dunlop,  Cowp.  571. — Sproat  v,  Matthews, 
1  T.  R.  1S2.— Lewis  v.  Orde,  1  Gilb.  Evid.  by  Loflft,  179. 

^Langsten  v«  Comey,  4  Cunpb.  176.— Swan  v.  Cox,  1  Marsh.  176. 
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With  respeet  to  the  mode  of  annex  inff  the  cou*  My.  f<mw«i4 
ditioiiy  it  is  observed)  that  if  a  man  intend  to  make  a  udch. 
c(»ditk)nal  acceptance^  and  accept  in  writing,  he 
should  be  c^refiU  to  express  in  such  written  accept* 
ance  the  condition  he  may  think  proper  to  annex;  for 
if  the  acceptance  be  in  writing,  but  the  condition 
be  not,  he  will  not  be  at  liberty  to  avdil  himself  of 
h  agaiut  any  subsequent  party,  if  .either  such  party, 
or  any  intermediate  one  between  him  and  the  person 
to  whom  the  acceptance  was  given,  took  the  bill 
without  notice  of  the  condition,  and  gave  a  valuablo 
consideration  for  it;  and  at  all  events,  the  onus  of 
pm'ing  such  conditioa  will  lie  upon  the  acceptor  \ 
U,  however,^  the  terms  of  the  acceptance  be  ambigu«> 
<m,  parol  evidence  may  be  resorted  to  in  order  to 
explam  them  k  And  where  an  executrix  gave  an  ao* 
ceptance  for  a  debt  due  from  her  testator,  and  at 
the  same  time  took  a  written  engagement  on  ano- 
ther paper  from  the  drawer  to  renew  the  bill  from 
time  to  time  until  sufficient  effects  were  received  from 
tlie  estate :  this  was  held  a  sufficient  qualification  of 
the  acceptancfe  *. 

A  partial  acceptance,  varies  from  the  tenor  of  the  Partial  or  twy. 
bill,  as  where  it  is  made  to  pay  part  of  the  sum  for  ^^* 
which  the  bill  is  drawn  ^,  or  to  pay  at  a  different  time  % 

•  Clatk  t.  Cock,  4  East  73.— Kaincs  ip.  Sit  Robert  Knightley, 
Skin.  54.^^Tlioi]ia8  v.  Bishop,  Rep.  T,  Hardw.  1,  2,  3. — cites  Mason 
V-  Hunt,  Doagl.  l?96;«^Bowerbank  v.  Monteiro,  4  Taunt.  846.— 
Bavl.  84. 

'Swaa  t.Cox,  1  Marsh.  Rep.  179. 
'  Bowerbank  v.  Monteiro,  4  Taunt.  844. 

*  Weg^oflfe  V.  Keene,  1  Stra.  214.**-Petit  v.  Benson,  Comb.  452, 
Molloy,  pi.  26. — Mar.  6S.  85.— Polh.  pi.  4S.>^Wegcr8lofr6  v.  Kcene, 
1  Stra.  214.  A  foreign  bill  £  127*  18«.  4(/.  was  drawn  on  the  de- 
'inidant  and  ke  accepted  it  to  pay  £100  part  thereof;  he  was  sued 
upon  this  acceptance,  and  on  demurrer  to  the  replication,  insisted 
that  a  partial  acceptance  was  nbt  good  within  tire  custom  of  mer- 
chants, but  ilie  court  held  otherwise,  and  judgment  was  given  for  the 
plaiotiflf. 

^  Molloy,  983. — In  Price  v.  Shute,  as  mentioned  in  Molloy,  lib.  2. 
c*10.  s.  20,  a1>ill  drawn  payable  on  the  1st  January,  was  accepted  to 
^  paid  the  1st  of  March,  ifae  holder  struck  out  the  1st  March,  and 
putiti  1ft  January,  and  when  it  was  due,  according  to  that  date,  he 
presented  it  for  payment,  which  the  acceptor  refused,  "whereupon  the 
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3diy.  Fwm  and  OF  pUcc '.  An  acceptance  may  also  vaiy  from  the 
•ncc*.  ^^^  tenor,  in  the  manner  in  which  the  acceptor  under- 
takes to  pay  the  bill  * ;  as  for  instance,  part  in  money, 
and  part  in  bills,  or  payable  at  a  banker^  &c. ;  tliis 
also  differs  from  a  bill  in  its  original  formation,  which 
we  have  seen  must  be  for  the  payment  of  money 
only  K 

In  case  of  an  acceptance  varying  in  a  material  re-' 
spect  from  the  tenor  of  the  bill,  the  holder,  if  he 
intend  to  resort  to  the  other  parties  to  the  bill  in 
default  of  payment,  should  immediately  give  notice  to 
them  of  such  conditional  or  partial  acceptance  S  and 
should,  if  he  meant  to  avail  himself  of  the  acceptance, 
express  in  his  notice,  the  nature  of  it;  for  any  act 
from  whence  it  may  be  collected  that  the  holder  does 
not  acquiesce  in  the  acceptance,  such  as  a  general 
notice  of  non-acceptance,  will, be  a  waiver  of  it^ 

payee  struck  out  the  1st  January,  and  restored  1st  March«  and  reco- 
vered in  an  action  brought  on  that  acceptance,  as  the  case  is  under- 
stood by  Buller,  J.;  see  also  Bayl.  87^  n.  b. — but  in  Paton  v,  Winter, 
1  Taunt.  423.  Laurence,  J.  observed,  that  in  Master  v.  Miller,  three 
judges  against  Buller,  thought  there  must  have  been  some  mistake  in 
Molloy's  account  of  that  decision,  or  that  the  case  viras  not  law  ;  and 
that  Lord  Kenyon  held  the  case  not  to  conflict  with  Master  v.  Miller, 
because  there  the  acceptance  only  was  altered,  and  there  was  oo  al- 
teration of  the  bill  itself. — Bayl.  87. 

Walker  v,  Atwood,  11  Mod.  19O.  A  bill  was  drawn  on  the  de- 
fendant  8th  April  and  no  time  fixed  for  its  payment,  it  was  presented 
to  the  defendant  18th  April,  and  be  accepted  it  to  pay  the  8tb  Sep- 
tember, this  being  stated  in  the  declaration,  the  defendant  demurred, 
and  insisted,  that  as  no  time  was  prescribed  for  the  payment,  the  bill 
vras  payable  at  sight,  and  then  a.  promise  to  pay  two  or  three  months . 
after  sight  was  not  an  acceptance  within  the  custom  of  merchants, 
but  the  court  held  it  was  an  acceptance  within  the  custom,  and  the 
demurrer  was  over-ruled. 

*  See  cases  of  Sebag  v,  Abitbol,  4  M.  &  S.  462. — Gammon  v. 
Schmoll,  5  Taunt.  344.  post. 

^  Petit  v»  Benson,  Comb.  452.  A  bill  was  accepted  to  be  paid 
balf  in  money  and  half  in  bills,  and  the  question  was,  whether  there 
could  be  a  qualification  of  an  acceptance,  and  it  was  proved  by  divers 
merchants  that  there  might,  for  he  that  might  refuse  the  bill  totally 
find  accept  it  in  part,  but  thai  the  holder  was  not  bound  to  ac- 
quiesce in  such  acceptance. 

'  Ante,  58. 

♦  Mar.  68.  85.— -Paton  v.  Winter,  1  Taunt.  422,  3.— Per  Bayley,  J. 
in  Sebag  v.  Abitbol,  4  M.  &  S.  466.— Bayl.  1 15,  6. 

'  Sproat  V.  Matthews,  1  T.  R.  182.— Bentiack  v.  Dorrieo,  6  East. 
200,— Bayl.  Il6. 
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The  liability  which  an  acceptance  imposes  on  the  4thiy,ofthe 
drawee,  may  be  collected  irom  the  prccedmg  part  oi  acceptor^  and 
this  chapter,  in  which  it  has  been  shewn  that  an  ab-  certain^aset. 
solute  acceptance  is  an  engagement  to  pay  according 
to  the  tenor  of  the  bill ',  and  a  conditional  or  partial 
one,  to  pay  according  to  the  tenor  of  the  acceptance  \ 
and  a  drawee  having  accepted  a  bill  after  a  condition 
annexed  thereto  by  the  indorser,  is  bound  thereby^  and 
should  not  pay  the  bill  until  the  condition  be  per- 
formed \  He  is  primarily  liable  to  pay  the  bill,  and 
the  drawer  and  indorsers  are  liable  on  his  defaults 
But  he  is  not  liable  to  pay  re-exchange  ^.  It  has  been 
already  observed,  that  as  the  interests  of  third  persons 
are  in  general  involved  in  the  efficacy  of  a  bill,  an 
acceptance  will,  when  the  bill  is  in  the  hands  of  a 
third  person  who  has  given  value  for  it,  and  who 
became  the  holder  before  it  was  due,  be  obligatory  on 
the  acceptor,  though  he  received  no  consideration, 
and  although  the  holder  knew  that  circumstance*; 
for  the  very  object  of  an  accommodation  acceptance, 
is  to  enable  the  party  accommodated  to  obtain  money 

Sproat  V.  Matthews,  1  T.  R.  1 82.  The  drawee  of  a  bill  of  exchange, 
when  a  bill  was  presented  to  him  for  acceptance,  said  that  a  ship  was 
consigned  to  him  and  a  person  in  Bristol,  and  that  till  he  should 
know  to  which  port  the  ship  would  come  he  could  not  accept ;  but 
afterwards  said  that  the  bill  would  be  paid  though  the  ship  should 
be  lost ;  the  plaintiff  noted  the  bill  for  non-acceptance.  The  ship 
did  afterwards  arrive,  and  the  defendant  disposed  of  the  cargo,  and 
ID  an  action  against  the  defendant  as  acceptor,  Duller,  J.  held,  that 
the  acceptance  was  conditional  only,  and  that  iho  noting  shewed 
that  the  plaintiff  did  not  choose  to  take  it,  and  directed  a  nonsuit, 
and  upon  a  rule  to  shew  cause  why  there  should  nut  be  a  new  trial, 
the  court  discharged  the  rule. 
.  '  Poth.  pi.  164.— Leftley  v.  Mills,  4  T,  R.  174. 

*  Poth.pl.  115,6,7. 

'  Robertson  v.  Kensington,  4  Taunt.  30.  ante,  179,  n.  4. 

*  Laxton  v.  Peat,  2  Campb.  I87.  n. 

'  Woolsley  v.  Crawford,  2  Campb.  445. — Napier  v.  Crawford, 
12  East  420. 

*  Ante,  89,  90. — Simmonds  v.  Parminter,  1  Wils.  187,  8. — ^V>re 
V.Lewis,  3T.  R.  183.— Master  t?.  Miller,  4  T.  R.  339.— Poth.  pl. 
118, 121. — ^Molloy,  pl.  28.  and  Mallet  v.  Thompson,  5  Esp.  Rep. 
178. — Knox  r.  Smith,  3  Esp.  46.  per  Lord  Eldon,  C.  J.  In  an  action 
against  the  acceptor  of  a  bill  by  an  indorsee,  for  a  valuable  consi- 
deration, it  is  no  defence  that  the  bill  was  accepted  merely  for  the 
accommodation  of  the  drawer,  and  that  this  was  known  to  the 
pl^ntiff ;  secus  where  the  indorsee  has  notice,  that  the  bill  was  drawn 
for  a  particular  purpose,  and  has  not  beon  applied  to  it. 
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4tbiy.  or«e       m*  cusdit  fVom  a  third  person,  and  therefore  the  want 

iM^fitf y  «f  the 

acceptof.  of  consideration  fumishes  no  defence  to  one  who  has 

advanced  money  on  the  credit  of  the  acceptor,  though 
he  «)ay  have  been  defrauded  by  the  drawer '«    The 
judgment  of  Lord  Eldon  in  Smith  v.  Knox  \  states 
the  law  very  clearly  upon  this  subject.    He  said,  ^  If 
n  person  gives  a  bill  of  exchange  for  a  particular  put* 
pose^  and  that  is  known  to  the  party  who  takes  the 
bill ;  as  if  for  example,  to  answer  a  particular  demand, 
then  the  party  taking  the  bill  cannot  apply  it  to  a 
difl^rent  purpose;  but  where  a  bill  is  given  under  no 
such  restriction,  but  menely  for  the  accommodation  of 
the  drawer  or  payee,  ^d  that  is  sent  into  the  world ; 
it  is  no  answer  to  an  action  on  that  bill,  that  the  de* 
fondant  accepted  it  for  the  accommodation  of  the 
drawer,  and  that  that  fact  was  known  to  the  holder ; 
in  such  case,  if  the  holder  gave  a  bon4  fide  considera« 
tion  for  it,  he  is  entitled  to  recover  tlie  amount  though 
he  had  full  knowledge  of  the  transaction.   And  diough 
the  holder  of  a  bill  may  have  received  it  with  full 
notice  of  its  having  been  accepted  for  the  accommo* 
dation  of  the  party  dealing  with  him,  yet  he  may 
retain  the  same  as  a  security  for  a  subsequent  balance^ 
unless  the  accommodation  acceptor  withdraw  such 

bill ' ;  but  if  a  bill  be  accepted  for  the  accommodation 

-  ■  ■  • 

'  Id.  ibid.— Ex  parte  Marshall,  1  Atk.  231.— Arden  v.  Watkins^ 
3  .East.  325.-^Smilh  v.  Knox,  3  Esp.  Rep.  46. — Ualy  v.  Lane,  t  Atk. 
ISSl. 

*  3  Esp.  Rep.  46.  and  see  At  observations  of  the  coart  us  to  the 
liability  of  an  accommodation  acceptor,  in  Fentnm  «.  Pocock, 
Marsh.  l6, 7- 

'  Attwood  and  another  v.  Cronrdie  and  another,  1  Stailc,  4SS.— 

A.  and  Co.  bankers  in  the  countiy,  bei^g  pressed  by  B.  and  Co.  bankers 
in  town,  to  whom  they  are  indebted*  to  send  up  any  bilts  tliaCthey 
can  procure^  transmit  for  accoont  an  accommodation  bill  accepted 
by  D.  and  Co.  When  the  bill  become  due,  the  balance  is  in  favour  of 

B.  and  Co.  but  the  bills  are  not  wid^drawn,  and  afterwards  th# 
balance  between  the  houses  turns  considerably  in  favour  of  A.  and  Co. 
and  is  so  when  B*  and  Co.  becotne  bankrupts.  It  was  held  that  A. 
and  Co*  were  entitled  to  recover  againn  the  accrplor.  Upon  a  mo^ 
tion  for  a  new  trial  it  was  contended,  that  the  bills  had  not  been  sent 
for  the  purpose  of  securing  a  fluctuating  balance,  bat  on  account  of 
a  then  existing  debt.  Lord  Ellenborough.  Upon  what  terms  D.  and 
Co.  originally  accepted  the  bill  does  not  appear,  but  the  circmn* 
Itances  indicate  what  the  nature  of  the  transaction  was ;  their  not 
/yrithdrawing  their  bitls  er  demanding  ihcm  back,  4icwed  that  they 
considerad  tkemsdvet  to  be  a urcties. 
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of  the  drawer  for  a  particular  purpose,  which  is  after*  ^^y^^^!^^^^^ 
wards  satisfied,  and  the  holder  have  notice  thereof,  ccptor. 
he  cannot  afterwards  apply  the  bill  as  a 'security  upon 
ano^er  transaction  \  An  acceptance  by  an  executor 
on  account  of  debts  due  from  his  testator,  is  an  ad-^ 
mission  of  assets^  and  will  therefore  make  him  per-^ 
sonally  responsible  in  case  there  be  no  effects  of  the 
testator  in  his  hands  * ;  and  it  is  no  defence  for  an  ac- 
ceptor to  an  action  by  a  bond,  fide  holder,  that  the 
drawer's  name  has  been  forged';  and  if  the  drawee^ 
on  being  asked  if  the  acceptance  be  his  hand- writing, 
answer  that  it  is,  and  that  it  will  be  duly  paid,  he  can-^ 
not  afterward  set  up  as  a  defence,  forgery  of  his 
name,  for  he  has  accredited  the  bill  and  induced  ano* 

ther  to  take  it  ♦.     If  the  holder  of  a  bill,  the  accept- 

■■' "    — — ■ — ■ .1  •     " 

'Cartwright  v.  Williams,  at  Guildhall,  siUings  after  Hil.  58  Geo.  9« 

*  King  V.  Thorn,  1  T.  R.  487- 

'  P;i«  V.  NeaU  3  Burr.  1354.  1  Bla,  Rep.  390.  S.  C.  Two 
for^d  bills  were  drawn  upon  the  plaintiff,  which  he  accepted  and 
paid ;  on  dtscoTering  the  forgery,  he  brought  this  action  for  money 
liad  and  received,  to  recover  back  the  money.  At  the  trial,  the  jury 
found  a  verdict  for  the  plaintiff;  and  on  a  case  reserved,  Lord  Niahs* 
field  said,  it  was  incumbent  on  the  plaintiff  to  be  satisfied  that  the  bill^ 
<lrawQ  upon  him  were  the  drawer^s  hand-writing,  before  he  accepted 
and  paid  it  them  ;  but  it  was  not  incumbent  on  the  defendant  to  in- 
quire into  it.  See  also  Smith  and  another  v*  Mercer,  1  Marsh.  453.  S-  P. 
and  Jones  t.  Ryde,  id.  l60. — Barber  v.  Gihgcl,  8  £sp.  Rep.  60. 
ante,  224, 5. 

Wilkinson  v.  Lutwidge,  Stra.  648.  In  an  action  against  the  ac« 
ceptor  of  a  bill,  Raymond,  C.  J.  allowed  the  plaintiff  to  read  the  bill, 
vithout  proving  the  drawer's  hand,  because  he  thought  the  accept- 
ance a  sufficient  acknowledgment  on  the  part  of  the  defendant ;  but 
lie  said  it  would  not  be  conclusive ;  and  if  the  defendant  could  shew 
to  the  contrary.,   the  reading  of  the  bill  should  not  preclude  him. 

Jenys  v*  Fawler,  2  Stra.  9^-  In  an  action  against  the  acceptor 
<)f  a  bill,  Raymond,  C.  J.  held  it  was  not  necessary  for  the  plaintiff 
to  prove  the  drawer's  hand,  and  on  the  defendant's  calling  witnesses 
to  swear  that  they  believed  it  was  not  the  drawer's  hand,  the  chief  ^ 

jnstice  would  not  admit  the  evidence,  and  he  inclined  strongly  that 
actoal  proof  of  forgety  would  not  exonerate  the  defendant. 

lo  Smith  V.  Chester,  1  T.  R.  655.  Buller,  J.  said,  that  when  ft 
bill  is  presented  for  acceptance,  the  acceptor  looks  to  the  hand* 
writing  of  the  drawers  which  he  is  afterwards  precluded  from  dis- 
puting, and  it  is  on  that  account  he  is  liable,  even  though  the  bill  is 
forged. 

Per  Dampief^  J.  in  Bass  v.  Cllve,  4  Maul,  k  SeL  15.  Suppose 
tbe  drawer's  name  is  forged,  yet  if  the  drawee  accept  the  bill  he  is 
precluded  ffom  averring,  as  against  strangers,  that  it  is  a  forger^. 

*  Leach  «.  Buchanan,  4  Esp.  Ni.  Pri.  Ca.  276.  The  piafntiff^ 
More  ^  took  a  bill,  sent  apctson  wich  it  to  the  defendant,  to  en* 
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t*%:  ^C.*^      toe*  ^f  which  turns  out  to  have  been  forsecl  br  an 
ccptor.  iuflorser,  delivers  it  up  to  him  and  receives  a  fresh 

bill,  he  may  recover  upon  the  latter,  unless  there  was 

an  agreement  between  him  and  such  indorser  to  stifle 

a  prosecution  for  the  forgery  '• 

This    obligation  of    the  acceptor,  it  is    said,    is 

irrevocable  * .       Thus  in    Trimmer    v.    Oddy    aud 

quire  whether  tho  acceptance  upon  it  were  his  hand-writing;  the  de- 
fendant said  that  il  was,  and  that  it  would  be  duly  paid.  He  now 
pffered  evidence  of  the .  actual  forgery  of  the  acceptance ;  but  Lord 
Ellenborough  held,  that  that  proof  would  not  discharge  the  de- 
fendant ;  that  after  having  so  accredited  the  bill,  and  induced  a  per- 
son to  take  it,  he  was  bound  to  take  it*     Verdict  for  the  plaiatifil 

Cooper  V.  Le  Blanc,  2  Stra.  1051.  The  plaintiffi  on  discounting 
a  note,  sent  to  the  defendant  to  know  whether  an  indorsement  on  it 
was  his,  and  the  defendant  said  it  was,  and  the  note  would  be  paid 
when  due,  he  would  notwithstanding  have  given  evidence  by  simili- 
tude of  hands,  that  the  indorsement  was  a  forgery,  but  Lord  Hard- 
wicke  would  not  allow  it;  he  seemed  inclined  however  to  admit  proof 
of  actual  forgery,  but  the  defendajit  could  not  adduce  it,  and  the 
plaintiff  had  a  verdict.  See  Wilkinson  r.  Lutwidge,  Stra.  648.  ante, 
^-if,  notes. 

'  Wallace  v.  Hardacrc,  1  Campb.  45. 

*  Mar.  83. — Molloy,  book  2.  chap.  x.  pi.  28.    page   103. — Laws 
of  Hamburgh,  article  7. — Bayl.  88.  In  Trimmer  v.  Oddy  and  others, 
tried  before  Lord  Kenyon,  July,  12,  1800,  Guildhall,  London,  Gibbs 
for  plaintiff,  Erskine  for  defendant;  (M.  S.  and  cited  in  Bentinck  v. 
Dorrein,  6  East.  200. — See  also  Bayl.  88.  in  notes.  Note,  the  decla* 
rations  contained  counts  against  the  drawee  for  having  mutilated  the 
bilL)  Lord  Kenyon  said,  '*  If  the  drawee  deface  the  bill,  he  is  liable 
as  acceptor.    About  forty  years  ago  it  was  thought,  that  if  a  man 
wrote  any  thing  upon  a  bill,  he  was  to  be  bound  as  an  acceptor;  so 
that  if  a  maa  had  set  down  some  sums  of  money,  and  cast  them  up 
on  the  back  of  the  bill,  that  would  amount  to  an  acceptance.     But 
this  is  a  doctrine  to  which  I  cannot  subscribe ;  but  if  a  party  put 
iipon  a  bill  that  which  essentially  injuries  and  defaces  it|  that  makes 
Jiim  liable  as  acceptor.    When  the  defendants  had  written  an  accept- 
ance on  the  bill,  they  could  not  be  allowed  to  strike  it  out  again,  the 
.]au(  gives  no  time  to  the  party  to  change  his  mind,  but  if  accepted  by 
tnisiake^  it  might  then  be  otherwise;''  and  Lord  Kenyon  said,  he  **  in- 
clined to  think  that  in  such  case  the  drawee  woufd  not  be  liable.*' 
Jt  it  observed  in  Bayl.  88.  note  2.  that  this  case  was  cited  in  Bentinck 
V.  Dorrein,    6  East.  200.  and  the  Hamburgh  Ordinance  was  referred 
to,  as  having  been  recognized  by  Lord  Kenyon,  to  be  the  law  of  mer* 
.chants  here ;  and  Lord  Ellenborough  said,  '*  the  rule  is  certainly  laid 
.dawn  in  th^  Hambuigb  Ordinance,  as  stated  that  an  acceptance  once 
jQiiade  cannot  be  revoked,  though  to  be  sure  that  leaves  the  question 
i>pcn  as  to  what  is  an  acceptance,  whether  it  be  perfected  before  thp 
delivery  of  the  bill."    And  Lawrence,  J.  in  the  last  mentioned  case, 
(dEosL  20 1-.)  said  *^  when  the  general  question  shall  firise,  it  will  be 
.worth  considcrine  how  that  which  is  not  communicated  to  the  holder/ 
can  be  considered  as  an  acceptance,  while  it  is  yet  in  the  hands  of  the 
drawee,  and  where  he  obliterates  it  before  any  communication  made 
to  the  bolder."    From  this  it^would  appear  that  Mr.  J.  Lawrence  ha|l 
taken  the  same  view  of  this  (question  as  potbieri  who  cites  irofti  La 

I 
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Serrii  C»  10.  a  eale  where  the  holder  of  a  hill  harving  kft  it  for  aop  4th1y.  Of  the    . 

ceptonce,  the  drawee,  before  he  returned  it,  cancelled  the  acceptance  lioHItiy  oftheac« 

which  he  had  written  atid  signed  tipoa  it,  and  it  was  adjttdgol  that  ^^P^^* 

this  acceptance  was  annulled,  and  observes,  **  La  raison  est,  que  le 

coDCours  de  volontes  qui  forme  un  contrat,  est  nn  concours  de  vo« 

lont&  que  lei^rties  se  sont  reciproquement  declarees ;  sans  cela,  la 

voIoDtf  d'une  partife  ne  jpcut  acqucrir  de  droit  a  Tautro  partie,  ni  par 

coos^uent  itre  irrevocable.     Suivant  ces  principes,  pour  que  le 

contnt  entre  le  propri^aire  de  la  lettm  et  celui  sur  qui  elle  est  tirfe^ 

loit  parfiiit,  il  ne  suflBt  pas  que  celui-ci  ait  en  pendant  quelque  temps 

lavolont^  d*acccptcr  la  lettre,  et  qu'il  ait  ecrit  au  bas  qu'ii  I'aoeep- 

toit;  taat  qu'ii  Va  pat  declare  cette  volonii  an  porteur,  le  comrat 

Best  pas  parfait  ;il  pent  changer  de  volonte  et  rayer  son  acceptation.*^ 

Traite  du  Contrat  de  Change,  part  1,  ch.  5.  s.  3.  pi.  44.    See  also 

Satngoa  Tsaite  des  Assurances,    ch*  2.  s,  4.  p.  4d«    who  observes 

thai  la  Serra,  **  pose  en  maxiroc,  que  tant  que  Tacceptant  est  maitre 

<ic  sa  signature,  C  6it  i  dtrc,  qn'il  n^a  pas  de1ivr6  la  Itttre  de  change, 

il  Kut  rajcr  son  acceptatien/'    See  also  Stevenson  on  Bills,  p.  lo3» 

Thornton  v.  Dick  and  others,  4  Esp.  Rep.  370.    A  hill  drawn  on 
the  defendants  payable  three  months  after  sight,  was,  on  the  1st  of  « 

October,  left  with  them  by  the  plaintiffs  for  acceptance.  It  was  not 
tailed  for  until  the  1 1  th,  when  it  appeared,  that  the  words  **  accepted 
1st  October,  1779>  Q-  I^ick  and  Co.**  had  been  written  upon  the 
hill,  and  afterwards  nearly  obliterated  by  ink,  the  words,  however, 
yat  still  legible  at  the  time  of  drawing  the  bill,  the  defendants  were 
io  advance  to  the  drawer.  The  plaintiffs  as  indorsees  sued  the  de* 
feDdants  as  acceptors,  the  acceptance  and  subsequent  cancellation 
«ere  admitted,  and  the  only  question  was,  wbedier  the  cancellation 
UviDg  been  made  before  the  r&^elivcry  of  the  bill  had  discharged 
the  acceptor.  But  Lord  Ellenborough  said,  that  if  a  party  once  ac*' 
cepted  a  bill  he  had  done  the  act,  and  could  not  retract,  and  that 
there  was  no  difference  in  point  of  legal  effect,  whether  the  bill  were 
payable  after  sight  or  after  date.     Verdict  for  the  plaintift* 

Roper  and  others  v.  Birkbeck  and  others,  15  East.  17.  A  bill  of 
exchange  having  been  accepted  payable  at  Ludbrooke's,  with  a  di- 
>wtii»n  in  writitig  on  it,  **  in  ca«e  of  need  to  apply  at  Boldero's,^ 
and  having  been  dishonored  when  due  at  Ladbrooke's,  and  thereupon 
^Qght  to  Boldero,  who  thinking  that  it  had  been  made  payable  at 
ius  house^  ttttder  that  mistake  cancelled  the  acceptance ;  but  presently , 
observing  the  mistake,  wrote  under  it,  **  cancelled  by  mistake/'  and 
signed  his  initiids  to  it ;  yet,  nevertheless,  paid  the  bill  for  the  honor 
<if  the  plaintiffir,  whose  indorscmetit  was  on  it ;  it  was  held,  that  the 
plaJQtifls,  on  the  proof  of  such  cancellation  by  mistake,  might  recover 
^ipon  the  bill  against  prior  indorsers.  Upon  a  motion  for  a  new  trial, 
f^EHenborottgh, C.J.  said,  I  should  have  fe)t  considerable  pressuVc 
is  the  argvnaent  used. on  the  behalf  of  the  defendants,  if  the  fact  ha<i 
Iwrae  them  out.  Undoubtedly  the  indorsees^  generally  speaking, 
ve  bound  to  return  the  bill  to  the  indorsers  in  the  same  plight  as  they 
received  si,  nnd  unchanged  by  any  act  of  theirs  ;  but  1  caniM>t  con* 
si<ier  iheaet of  Boldero  as  the  act  af  the  indorsees,  for  he  had  no  au* 
^ity.eitd^  eapress  or  implied  from  them  to  do  the  act,  ami  the 
vhole  originated  in  his  mistake.  The  case  then  comes  to  the  iii- 
stances  put  in  argyiraent  at  tbe  trial,  of  a  blot  having  fallen  upon, 
^  a  child  having,  t^m  or  destroyed  the  instrument.  In  such  cases 
^  law  ts  JMS  so  strict  as  to  require  the  precise  formal  proof  whidi  is 
ordinarily  required,  for  that  would  be  at  once  to  deprive  the  party 
0^  bis  remedy.  I  remember  Pothier,  in  his  treatise  on  Bills  of  Ex- 
change^ f^ipH,  1141  pirti4  1,  ch.  3.  s.  3.)  speaking  af  att  floccj^or 


844  OF  ACCEPTANCE 

4thiy.  Of  the      othcrs  \  and  in  Thornton  and  others  v.  Dick  and  otlief  s  *, 
ccptor[^    ^  ^^'  it  was  holden^  that  if  the  drawee  of  a  hill  puthis  naineou 

it  as  acceptor,  he  cantiot  afterwards,  even  before  it  has 
been  delivered  to  the  payee,  discharge  his  acceptance 
jby  erasing  his  name ;  and  in  a  subsequent  case  %  under 
similar  circumstances  Lord  Ellenborough,    C.  J.  ob- 
served, *^  that  the  rule  is  certainly  laid  down  in  the 
*^  Hamburgh  Ordinance,  that  an  acceptance  once  made 
''  caimot  be  revoked ;  though  to  be  sure,  tliat  leaves 
^  the  question  open  as  to  what  is  an  acceptance,  whe- 
^^  thcr  it  be  perfected  before  the  delivery  of  the  bill  ;'* 
,  and  Mr.  J.  Lawrence  observed,  •*  that  when  the  genc- 
^  ral  question  shall  arise  it  will  be  worth  considering, 
**  how  that  which  is  not  communicated  to  the  holder 
*'  can  he  considered  as  an  acceptance  while  it  is  yet 
'^  in  the  hands  of  the  drawee^  and  where  he  obliterates 
*'  it  before  any  communication  made  to  the  holder.'' 
According  to  the  observations  on  Price  and  Shute  in 
Paton  V.  Winter  \-  it  should  seem  that  an  acceptance 
may  be  altered  though  the  bill  itself  cannot  be ;  and 
from  the  case  of  Fernandez  v.  Glynn  %  it  appears,  that 
by  the  usage  of  trade  in  London  a  check  may  be  re* 
tained  by  the  banker  on  whom  it  is  drawn  till  five  in 
the  afternoon  of  the  day  on  which  it  is  presented  for 
payment  and  then  returned,  although  it  has  previously 
been  cancelled  by  mistake.  '  But  it  is  reported,  that 
Lord  Ellenborough  said,  *^  that  had  it  been  a  bill  sent 
for  acceptance  and  accepted,  no  change  of  circum* 
stances  could  liave  altered  that  fact.''  It  seems,  there- 

who  put  liis  signature  to  a  bill ;  but  has  not  parted  with  it,  says, 
•that  before  he  does  part  with  it,  ''  il  petit  changer  de  volenti  et  rayer 
*^  son  aeceptation/'  A  fortiori^  then,  a  third  person  who  canceb  as 
•acceptance  by  mistake,  having  no  authority  so  to  ^o^  shaU  not  be 
held  thereby  to  make  void  the  biU^  but  shall  be  at  liberty  to  totteci 
that  mistake,  in  furtherance  of  the  rights  of  ibc  parliea  to  the  bill, 
-per  curiam.     Rule  discharged. 

*  Trimmer  tp.  Oddy  and  others,  ante,  p.  242,  n.  2. 

^  Thornton  v.  Dick,  4  Esp.  Rep.  270.  ante^  p.  245. 
'  Bentisck  v.  Dorreio,  6  East.  199.— 2  Smith's  Rep.  337.  S.'C.  see 
fost,  245. 

♦  Paten  v.  Winter,  1  Taunt.  428. 

'   '^1  Campb.:42jS.  citejl  ia  Aopet  v.  Biikbeck^  U  Saak  19.     . 
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fore,  that  this  point,  as  to  the  cancelling  an  accept-  *4thi^.  or  the 
ance,  is  not  completely  settled '.  There  appears  no  wp^?^^^*"*' 
reason  why  the  drawee,  before  he  has  induced  the 
holder  to  take  or  hold  the  bill  on  the  credit  of  the  ac* 
ceptance,  should  not  be  at  liberty  to  cancel  his  accept- 
ance; the  circumstance  of  the  bill  being  thereby  de* 
faced  cannot  omstitute  any  sufficient  reason,  why  he 
should  be  liable  as  acceptor,  for  the  holder  is  not  pre* 
judiced  by  the  erasure,  but  may  immediately  resort  to 
ail  the  antecedent  parties  on  the  bill,  and  which  also 
ought  not  to  be  put  in  circulation  after  the  drawee  has 
determined  not  to  pay  it  *.  If  a  bill  lias  been  accepted 
by  mistake,  it  ^ms  that  the  drawee  is  at  liberty,  be- 
fore he  has  delivered  it  to  a  third  person,  to  cancel  his 
acceptance  '«  At  all  events,  if  the  holder  of  the  bill, 
the  acceptance  of  which  has  been  so  cancelled,  cause 
it  to  be  noted  for  non-acceptance,  he  will  afterwards 
be  precluded  from  insisting  that  the  bill  was  ao 
cepted  ♦. 

The  liability  of  the  acceptor  cannot  in  general  be  How  thu  lubuitf 
released  or  discharged,  otherwise  than  by  payment  or  "*^ 
by  express  release  or  waiver  *•     If,  however,  by  the 


» Bayl.  8S,  p. 

^  As  to  this  point  of  circulating  a  bill  after  it  has  been  clishonol1rc<^y 
see  Roscow  v.  Hardy,  12  East.  434. — 2  Campb.  458.  S.  C.  ante,  \6l,2. 

^  Trimmer  and  Oddy,  ante,  242.  note  2. 

^Betitinck  v.  Dorrein  and  another,  6  East.  199. — 2  Smithes  Rep. 
377.  S.  C.  This  action,  which  was  by  the  indorsee  against  the  de- 
fendants as  acceptors  of  a  bill,  was  referred,  and  the  arbitrator,  after 
mrithig  in  his  award,  that  the  plaintiff  on  the  Slst  May,  left  the  bill 
with  the  defendants  for  acceptance,  and  they  signed  an  acceptance 
hereon;  but  that  on  the  1st  of  June,  before  the.  bill  was  called  for;, 
they  cancelled  (hat  acceptance,  and  that  the  plaintiff  thereupon  noted 
tbe  bill  for  non-acceptance,  declared  himself  to  be  of  opinion  that  by 
such  noting,  the  plalntiflf  had-  precluded  himself  from  insisting  that 
tbe  defendants  had  bound  themselves  to  pay  the  bill,  and  therefore 
awarded  in  favor  of  the  defendants.  A  rule  nisi  was  obtained  for  set* 
ting  aside  this  award,  on  the  ground  that  the  acceptance  was  irrevo-^ 
cable.  But  after,  cause  shewn,  the  court  held,  that  whether  such 
atcceptasce  could  or  could  not  be  revoked,  the  plaintiff  had  at  all 
events,  by  noting  the  bill'  for  non-%cC('ptnncc,  precluded  himself  from 
contending  that  the  acceptance  was  valid,  fiule  discharged.  Sproat 
7.  Matthews,  1  T.  R.  182,  ante,  2.38.* 

*Poth.  pL  76.  118. — Mar.  83,  145,  6. — Bacon  v.  Searlcs,  1  Hen'. 
Bla.  8«.^Feiitum  v.  Pocock,  I  Marsh.  14.— 5  Taunt.  192.  S.  C. 
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4^9.  iMouj^i  laws  of  a  foreign  country,  where  the  acceptance  was 
^diMckarged^  SKule^  and  where  it  was  to  be  performed,  the  obliga- 
tion is  hy  any  act  vacated,  it  will  no  longer  have  any 
obligatory  force  in  this  country  * ;  and  by  the  consent 
of  the  bolder,  it  may  in  all  cases  be  waived  or  released, 
and  the  waiver  may  be  either  expressed  or  implied  \ 
With  vespeet  to  the  mode  by  which  it  may  be  waived 
or  discharged,  it  may  be  observed,  that  the  general 
rule  of  law  is,  that  although  a  simple  contract,  previa 
ously  to  the  breach  of  it,  may  be  discharged  by  parol, 
yet,  if  it  has  once  been  broken,  then  it  cannot  be  dis- 
charged without  payment  or  a  release  in  writing ' ; 
but  ii^  the  case  of  a  bill,  it  is  otherwise ;  and  the 
courts  have  gone  so  far  as  to  decide,  that  what  amounts 
to  an  assent  to  discharge  die  acceptor,  is  a  question 
for  the  jury,  arising  out  of  the  circumstances  of  the 
case  ^ ;  from  which  it  might  be  inferred,  that  any  act 


i^— 


*  Robertson  v.  French,  4  East.  130. — Burrows  o.  Jemino,  Stnu 
733.— Scl.  Ca.  144.  S.  C.  et  ante,  120, 1. 

Burrows  v.  Jeiniiio«  2  Stra.  732.  The  plaintiff  accepted  a  bill  at 
Leghorn,  and  by  %he  law  there,  if  the  drawer  fails,  and  the  acceptor 
bath  not  sufficient  effects  of  the  drawer  in  his  hands  at  the  time  of  the 
Hcceptaoce  the  acceptance  becomes  void.  And  this  being  the  plaintiff 's 
case  he  instituted  a  suit  at  Leghorn,  and  his  acceptance  was  there- 
tipon  vacated  by  the  sentence  of  that  court.  The  plaintiff,  on  his  refum 
to  England,  was  sued  as  acceptor,  and  now  filed  his  bill  for  an  ii^iunc- 
tson  and  reliefl  Kiiif ,  Lord  Chancellor,  held)  that  the  plaintiff's  ac- 
ceptance of  the  bill  having  been  vacated  and  declared  void  by  a  com* 
petent  jurisdiction,  that  sentence  was  conclusivo,  and  bound  the 
court  of  chancery  here,  and  granted  a  perpetual  injunction  to  enjeiQ 
the  defendant  from  suing  upoa  this  bill. 

*Bayl.90. 

^  Fitch  0.  Sutton,  5  East.  230.--Rozal  v.  Laropen,  2  Mod.  43. — 
Edwards  v.  Weeks,  id.  259***-Langden  v*  Stokes,  Cro.  Car«  383.— 
May  r.  King,  Cases,  K.  B.  538. — Vin.  Ab.  tit.  Release. — Com,  Dig. 
tit.  Pleader,  SG.  13.  (t  tit.  Action  on  the  Case  in  Asuuinpsit,  G. — 
Heathcoteoi.  Crookshanks,  2  T.  R.  24. 

^  Ellis  o.  Galindo,  cited  in  Dingwall  v.  Dunster»  DaiifL  947. 
James  Galindo  drew  upon  his  brother  for  ;p30,  in  &vor  of  the  pkun* 
tiff.  When  the  bill  became  due,  Ja»es  paid  the  plaintiff  ^3  1 5s*  Ad. 
and  indorsed  a  promise  to  pay  the  remainder  \n  three  montlis.  Three 
years  elapsed,  and  then  plaintiff  sued  the  drawee  upon  bis  acceptance* 
Lord  Mansfield  thought  the  defendant  discharged,  aikd  nonsuited  the 
plaintiff.  An  application  was  made  for  a  new  trial,  when  Lord 
Mansfield  s^id,  he  thought  the  case  did  not  interfere  with  Dini^aU 
and  Dunster,  but  a  rule  to  shew  cause  was  granted ;  after  cause  was 
shewn.  Lord  Mansfield  said,  the  doubt  is,  whether  the  question  sbonld 
not  have  been  lefl  to  the  jury,  it  being  a  questipn  of  iptenticm  arising 
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iflilicatinfi:  an  intention  to  relinquish  the  rieht  of  ac«  ^ddy.  iSMkiuu  of 
tion,  will  he  sufficient:  but  that  decision  appears  m  ixnf  4(Mto|id. 
some  measure  to  be  contradicted  by  the  case  of  Ding* 
wall  against  Dunster  %  where  the  court  decided,  that 
nothing  but  an  express  consent,  or  the  statute  of  limi* 
tations,  would  discharge  the  acceptor;  and  that  no 
indulgence  to  him  or  to  the  drawer  would  ha\ne  that 
operation;  and  in  a  late  case  it  was  decided,  that 
though  the  holder  of  ji  bill  may  discharge  the  liability 
of  the  acceptor  by  paroU  yet  for  this  purpose,  the 
words  must  amount  to  an  absolute  renunciation  of  all 
claim  upon  him  in  respect  of  the  bill  *.     It  has  also 

'  II        I       ■     ■       .1    —  ■  ■  ■  ■  ■  '    T  ■  I  ■  I      ■    .     11  I  ■ 

out  of  the  circumstances.  Willes,  J.  I  thought  it  should  have  been 
left  to  the  jury;  and  per  Buller,  J.  I  rather  think  the  case  should 
have  gone  to  the  jury :  but  I  am  not  therefore  of  opinion,  that  there 
ought  to  be  a  new  trial,  the  indorsement  could  not  have  been  meant 
as  an  additional  security,  for  the  drawer  was  equally  liable  before,  I 
should  have  left  the  question  to  the  jury«  but  with  very  strong  ob- 
servations, and  as  the  demand  is  so  small  I  do  not  think  there  ought 
10  be  a  new  trial.    Rale  'discharged. 

'  Dingwall  v,  Dunster,  Dougl.  247.  ct  vid.  Anderson  v.  Cleland, 
1  Esp.  Rep.  46. — Byrn  P.  Godfrey,  4  Ves.  jun.  8.«-Anderson  *u,  Cle- 
iand,  13  East.  430. 

Dingwall  V.  Dunster,  Dougl.  235.  247-  Dunster  lent  Wheate  his 
acceptance,  which  bccnme  due  the  13th  December,  1774.  It  was  then 
in  the  hands  of  Dingwall;  but  he  finding  that  Wheate  was  the  renl 
<iebtor,  wrote  to  his  attorney  in  February  and  November  1775,  tor 
payment,  received  interest  upon  the  bill  from  Wheate,  and  suffered  so* 
vera!  years  to  elapse,  without  calling  on  Dunster.  On  13th  February, 
1775,  Dunster  wrote  to  thank  Dingwall  for  not  proceeding  against 
liim,  and  said,  he  had  been  informed  by  a  person  Dingwall  had  sent, 
that  Wheate  had  taken  up  the  bill ;  but  Dingwall  took  no  notice  of 
this  letter;  be  afterwards  sued  Dunster,  for  whom  the  jury  found; 
hut  upon  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  *  * 
the  whole  court  held,  that  there  was  nothing  in  the  plaintiff's  conduct 
to  discbarge  Dunster;  that  it  meant  nothing  more  than  an  indulgence 
to  him,  and  that  be  would  try  to  recover  from  the  drawer  if  he  could  ; 
hut  by  Lord  Mansfield,  no  use  has  been  made  of  the  defendant's  letter ; 
probably  the  fact  did  not  warrant  him  in  asserting  that  a  person  the 
plaintiff  sent  had  told  him  Wheate  had  taken  up  the  bill ;  had  the 
piaiatiff  by  any  thing  in  his  conduct  confirmed  him  in  such  a  be* 
lief  it  might  have  altered  the  case,  Bayl.  92. 

Aodcrson  «u  Cleveland,  13  East.  430.  1  £sp.  Rep.  46.  In  an 
action  by  an  indorsee  against  the  acceptor  of  a  bill,  no  demand  was 
proved  till  three  months  after  the  bill  was  due,  and  when  the  drawer 
had  become  insolvent;  but  per  Lord  Mansfield,  the  acceptor  of  a 
hill  or  the  msM^cr  of  a  note  always  remains  liable.  The  acceptance 
13  a  proof  of  having  assets  in  his  hands,  and  he  ought  never  to  part 
with  them  unless  he  be  sure  that  the  bill  is  paid  by  the  drawer, 
Bayl.  93. 

*  Wkatlcy  v.  Tricker,  1  Campb.  Rep.  35.  The  indorsees  of  a  bill 
bowing  that  it  had  been  accepted  for  the  accommodation  of  the' 
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4th\y.  iMitity  ot  bccn  adjudged,  that  a  release  by  the  holder  to  the 

SCCCDfot*  *  And 

iQTf  dischdr^ei^     drawee,  after  the  bill  is  drawn,  and  before  acceptance, 

will  not  discharge  him  from  the  obligation  raised  by  a 
subsequent  acceptance,  because  he  was  not  chargeable 
at  the  time  of  the  release  ■.  And  where  the  drawer 
of  a  bill  of  exchange,  accepted  by  defendant,  agreed 
with  him  and  the  rest  of  his  creditors  to  take  a  com- 
position of  eight  shillings  in  the  pound,  to  be  secured 
by  promissory  notes,  to  be  given  by  defendant  pay- 
able on  days  certain,  and  that  defendant  should  assign 
to  the  creditors  certain  debts  upon  which  they  should 
execute  a  general  release,  and  tlie  assignment  was 
executed,  and  all  the  creditors  except  the  plaintiff  re- 
ceived their  composition  and  executed  the  release, 
and  plaintiff  might  have  received  hia  promissory  notes 
if  he  had  applied  for  them ;  but  it  did  not  appear  that 
defendant  hacj  ever  tendered  them  to  plaintiff,  or  that 
he  had  ever  applied  for  them,  and  the  plaintiff  after-r 
wards,  and  after  the  days  of  payment  of  the  promissory 
notes  had  expired,  sued  the  defendant  on  the  bill  of 
exchange,  it  was  held  that  he  was  iiot  precluded  by 
the  agreement  from  recovering  *.  But  a  general  re- 
lease by  the  drawer  of  a  bill  to  the  acceptor  will, 
as  between  them,  discharge  the  acceptor;  though 
the  drawer  i3  not  the  bolder,  Aor  ha3  then  paid  the 
bill  K 


drawer,  and  possessing  goods  of  the  drawer's,  from  the  prodace  of 
which  they  expected  payment,  said  (at  a  meeting  of  the  acccptoni* 
creditors),  that  "  they  looked  to  the  drawer,  and  should  not  come 
upon  the  acceptors."  In  consequence  of  \vhich  the  latter  assigned 
their  property  for  the  benefit  of  their  creditors,  and  paid  them  15^. 
In  the  pound.  The  drawer's  goods  however  proved  (o  be  of  little  va- 
lue, arid  he  became  insolvent,  upon  which  the  indorsees  sued  the  ac- 
ceptors. Lord  EUcqborough  said,  that  if  the  plaintiff's  language 
amounted  to  an  unconditional  renunciation  of  all  claim  upon  th^ 
acceptors,  wbertby  the  latter  bad  entered  into  an  arrangement  with 
their  creditors,  the  acceptors  were  discharged,  if  only  to  te  conditional 
promise  not  to  resort  to  the  acceptors  if  satisfied,  elsewhere  they  wcrp 
riot.    The  jury  found  for  the  plaintiff.  Bayl.  $0. 

'  Drage  v.  Wetter,  Lord  Raym.  65. 

*  Cranley  v.  Hillary,  2  M.  &  S.  1^0. 

»  Scott  V.  Lifford,  l  Campb.  250. 
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What  amounts  to  a  waiver,  and  discharge  of  the  4tU7. 

,-.,.-,  1  1  .1         •  .  of  acceptor ;  and 

acceptors  nabihty,  must  depend  on  the  circumstances  bo^ ducbarstd. .. 
of  each  particular  case*  An.  agreement  to  consider  an 
acceptance  as  at  end ' ;  or  a  message  by  the  holder 
to  the  acceptor  of  an  accommodation  bill,  that  the  bu-t 
siness  has  been  settled  with  the  drawer,  and  that  he 
need  not  give  himself  any.  further  trouble  *;  h^ve  been 
holden  to  amount  to  a  waiver  of  an  acceptance.  £ut  it 
should  seem,  that  the  holder's  receiving  a  part  of  the 
money  due  on  a  bill  from  the  drawer,  and  taking  a  pro- 
mise from  him  upon  the  back  of  it  for  the  payment  of 
the  residue  at  an  enlarged  time,  will  not  of  itself  amount 
to  a  discharge  of  the  acceptor  k  It  has  been  decided^ 
that  if  the  holder  of  a  bill  of  exchange  agree  not  to 
5ue  the  acceptor,  upon  his  making  aifidavit  that  the 
acceptance  is  a  forgery,  and  such  affidavit  be  accord-, 
ingly  made  and  sworn,  he  cannot  afterwards  bring  ai), 
action  on  the  bill,  though  the  affidavit  be  false  \ 

When  a  bill  ^  is  accepted  in  consideration  of  tho 
future  consignment  of  goods  to  the  acceptor,  and  the 
prospect  of  the  profit  of  the  commission  on  the  sale 
thereof,  and  the  holder  of  the  bill  aware  of  the  nature 
of  the  acceptance,  agree  to  take,  and  receives  the 
bill  of  lading,  &c.  from  the  acceptor,  which  were  the 
consideration  of  the  acceptance,  the  acceptor  is  by 
this  act  of  the  holder  discharged  from  the  liability 

'  Walpole  r.  PuUcney,  cited  Dougl.  236,  7-  248,  9-  Walpole  held 
a  bill  accepted  by  Pultcney,  hut  agreed  to  consider  his  acceptance 
it  an  end,  and  wrote  in  his  bill  book,  opposite  to  the  entry  of  this  bill, 
"  Mr.  Pulteney's  acceptance  is  at  an  end."  Walpole  kept  the  bill 
from  1772  to  1775,  without  calling  upon  PuUeney,  and  then  brought 
this  action.  The  jury  found  a  verdict  for  the  plaintiff;  but  the  court 
of  exchequer  thought  the  verdict  wrong,  and  granted  a  new  trial| 
upon  which  the  jury  found  for  the  defendant.     Bayl.  90. 

*  Black  V.  Peele,  cited  Dougl.  236,  7,  248,  9.  Black  arrested 
Pceleas  acceptor  of  a  bill  drawn  by  Di^llas,  bu(  on^fiuding  that  th6 
acceptance  was  an  accommodation  one,  his  attorney  took  a  security 
from  Dallas,  and  sent  word  to  P^ele»  that  b^  b^  settled  with  Dallas, 
and  that^he  need  not  give 'himself  any  further  trouble.  Dallas  after- 
wards became  bankrupt,  upon  which  Black  again  supd  Peele;  but  ft 
was  held  that  as  Black  had,  ii^  express  worcU,  discharged  Peele,  the  ac« 
t)on  could  not  be  maintained.     Bayl.  90. 

^  Ellis  V.  Galindoj  ante,  246,  n.  4. 

*  Stevens  p.Thacker,Pcake,  I87.— Lloyd  r.  Willan,  I  Eip. Rep,  l^S. 
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4Mj.  LUMif    imposed  on  him  by  bis  acceptance*.    He  is  also  dis« 

charged  when,  as  has  been  before  observed,  the  holder, 
upon  an  offer  by  the  drawee  of  a  conditional  or  partial 
acceptance,  gives  a  general  notice  of  non-acceptance 
to  any  of  the  antecedent  parties,  omitting  to  mention 
in  such  notice  the  nature  of  the  acceptance  offered  \ 

But  the  drawee  will  not  be  discharged  from  liability 
in  the  ease  of  an  acceptance  payable  at  a  banker's, 
by  the  holder's  neglect  to  present  it  there,  although 
he  can  prove  that  he  has  sustained  damages  in  con- 
sequence of  such  neglect ',  and  though  it  is  reported 
to  have  been  decided  at  Nisi  Prius,  that  an  accommo- 
dation acceptor  will  be  discharged  by  the  holder's 
giving  time  to  the  drawer  aflcr  having  notice  that  the 
bill  was  accepted  for  his  accommodation « :  yet  it  has 
been  since  decided,  that  the  holder^s  giving  such  time 
or  taking  a  cognovit  from  the  drawer,  though  he  have 
notice  that  the  bill  was  accepted  for  the  accommoda- 
tion of  such  drawer,  will  not  discharge  the  acceptor  \ 
I  —  -     I  ■  _  I -       -     --  — ■    — • —      ■  * 

'  Mason  v.  Hunt,  Dough  284.  297-  RowUnd  Hunt  agreed  that 
his  partner,  Thomas  Hunt,  shouldy  on  consignment  of  a  cargo,  and 
an  order  for  its  insurance,  accept  biUs  for  £3,600.  The  cargo  was 
consigned,  the  order  for  insurance  given,  and  Thomas  Hunt  efiectcd 
the  insurance,  but  he  refused  to  accept  the  bills.  After  some  negocia- 
tjon,  the  plaintiflT,  being  the  holder,  signed  a  memorandum,  by  which, 
after  stating  that  the  consignment  had  been  made  on  account  of  the 
bills,  and  that  the  Hunts  ^tng  apprehensive  that  the  net  proceeds 
Blight  not  be  sufficient  to  discharge  them,  had  refused  to  accept,  he 
accepted  the  bill  of  lading  and  policy,  and  undertook  to  apply  the 
set  proceeds,  when  in  cash,  as  far  as  they  would  go,  to  the  credit  of 
the  payee,  in  part  payment  of  the  bills.  The  plaintiff  afterwards 
sued  the  Hunts,  and  insisted  that  Rowland  Hunt's  agreement  was  an 
acceptance;  but  after  a  verdict  for  the  defendant,  and  time  taken 
to  consider,  upon  a  rule  to  shew  cause  why  there  should  not  be  a  neur 
trial,  the  whole  court  was  clear,  that  by  the  memorandum  the  plain- 
tiff had  waived  all  right  to  insist  upon  Rowland  Hunts  agreement, 
for  it  was  obvious,  that  tha  whole  consideration  of  the  acceptance 
was  the  consignment,  upon  which  there  would  be  a  commission,  and 
the  policy  and  these  the  plaintiff  had  taken  to  himself. 

*  Sproat  V.  Matthews,  1  T.  R.  182.— Beutinck  v.  Dorrein,  6  Bast. 
199.  ante,  244,5. 

^  Sebag  V.  Abitbol,  4  M.  &  S.  462. — ^and  see  post,  as  to  present* 
ment. 

^  Paxton  V.  Peat,  2  Campb.  185. 

'  Fentum  'u.  Pocock,  1  Marsh.  14.— 5  Taunt.  192,  S.  C.  This  was 
an  action  against  the  acceptor  of  a  bill  of  exchange,  and  at  the  trial 
the  plaintiff  had  a  verdict  with  liberty  for  the  defendant  to  move  to 
enter  a  nonsuit,  on  the  ground  that  he  was  discharged  by  the  plaintiff 
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if^^lmwever^  an  acceptor,  in  satbfaction  of  his  liability,  ^f.  ^^^"^'^f^ 

bill,  and  the  holder  be  guilty  of  laches,  how  iMmgA  . 


with  respect  to  the  latter,  in  not  giving  notice  to  such 
tccq>tor  of  the  non-payment  of  the  latter  bill,  he 
will  thereby  discharge  such  acceptor";  but  if  the 
latter  merely  handed  over  the  seopnd  bill  as  a  col- 
lateral security,  without  indorsing  it,  he  would  not  be 
discharged  from  liability  on  the  first  bilU  by  any  laches 
of  tbe  holder  of  the  second  \ 

We  have  seen  that  the  alteration  of  the  billf  or  of 
the  acceptance,  without  the  concurrence  of  the  ac- 
ceptor, and  even  in  some  cases  .with  his  assent,  will  dis- 
cbarge him  from  liability  '•  And  where  the  drawer  of 
a  bill  accepted,  payable  at  B.  and  Co.  after  keeping 
it  three  or  four  years,  indorsed  it  to  the  plaintiffs,  eras- 
ing the  name  of  B.  and  Co.  without  the  knowledge 

baWng  taken  a  cognovit  from  the  drawer ;  and  upon  motion  accord- 
ingly, and  cause  shewn,  the^court  held,  that  the  acceptor  binds  him«- 
Rlfatall  times  to  pay  the  holder  (though  not  perhaps  the  d[rawer) 
until  discharged  bj  payment  or  release,  and  that  though  it  were  an 
accommodation  bill,  that  would  not  alter  the  circumstances  and  dis- 
cbarge  the  rule. 

Mallet  *u,  Thompson,  5  Esp.  Rep.  173.  The  plaintiff,  holder  of  an 
tccommodation  note,  who  took  it  with  full  notice  that  the  maker  bad 
received  no  value  from  the  indorsee,  for  whose  accommodation  the 
defendant  made  it,  and  received  a  composition,  and  covenanted  not  to 
sue  soch  indorsee*  may,  notwithstanding,  sue  the  maker,  though,  on 
payment  of  it»  he  will  have  a  right  of  action  against  the  indorsee. 

Harrison  v.  Cooke,  3  Campb.  362.  Where  upon  an  accommoda- 
tion bill  becoming  due,  it  was  presented  for  payment  to  tbe  acceptor^ 
tod  he  promised  to  pay  it,  it  was  held  that  he  was  not  discharged,  by 
time  being  afterwards  given  without  his  consent  to  the  drawer  by  tho 
indonce,  who  knew  that  it  had  been  accepted  for  tbe  drawer'a  aecom« 
nodation. 

In  Carstairs  v.  Rotlcston,  5  Taunt.  55T.  1  Marsh.  207.  S.  C. 
it  was  discussed,  but  not  determined,  whether  a  release  to  the  iin* 
donee  of  an  accommodation  note,  discharged  the  maker,  if  th# 
bolder  was  aware  at  the  time  of  all  tbe  eircumstances. 

'  Bridges  V.  Berry,  3  Taunt.  130. 

*  Bishop  V.  Rowe,  3  M.  &  S.  302.— Hickling  v.  Hardy,  7  Taunt. 
312. 

'  Ante,  ISO  to  136. — Long  v.  Moorei  3  Esp.  155.  a.  A  bill  df 
exchange,  after  acceptance,  bad  been  altered  by  inserting  the  word 
"date**  in  the  place  of  «« sight/'  The  plaintiff  wanted  to  go  on  tbe 
common  counts,  and  offered  in  evidence  another  bill  drawn  upon  the 
defendant  for  the  same  amount,  bui  not  accepted.  Lord  Kcnyon 
krid,  that  the  piaintilT  could  not  recover  against  the  defendant,  for  he 
was  liable  only  by  virtue  of  the  UMtrnmeot,  wlkich  being  vitiated,  his 
liability  was  at  an  end. 
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4iMy:  jUabiUiif    of  the  acceptor;  B.  and  Co.  having  faiied  since  tie 

•f  xctptoT]  and  .  i    t  i    i  i  i        ^ 

kow  dn«Aars^Mf»    acceptance,  it  was.  held  that  the  acceptor  was  therebj 

discharged '.  And  though  there  is  a  case  in  which  it 
has  been  supposed  to  have  been  decided^  that  if  the 
holder  strike  out  an  acceptance^  which  variea  firom 
the  tenor  of  the  bill,  and  substitutes  an  acceptance 
according  to  the  tenor,  he  may  afterwards  restore  the 
acc^tancie he.  struck  out,  and  that. such  acceptance 
will  continue  binding  * ;  yet  it  has  been  doubted  wl» 
ther  theJ determination  went  further,  than  to  decide 
that  the  alteration  in  the  acceptance,  (thougli  it  an* 
nuled  the  acceptance^  and  discharged  the  acceptor) 
did  not  destroy  the  bill  as  to  the  other  parties'. 
Lumiy  of  a  Besidcs  the  liability ^  to  spay  a  bill  of  exchange  in« 

itpa^  a'bui.""*  curred  by  the  act  of  accepting  it,  the  drawee  or  an- 
other person  may.&ubject  himself  .to  liability  to  pay 
the  amount  out  of  money  then  in  his  hands,  orwhidi 
he  may  afterwards  receive,  and  this,  although  the  bill 
itself  may  be  invalid ;  as  where  it  has  been  drawn  on 
an  agent  requesting  him  to  pay  a  sum  of  money  out 
of  a  particular  fund,  though  we  have  seen  that  such 
instrument  will  be  wholly  void,  as  a  bill  of  exchange, 
because  the  payment  of  it  depends  iipon  a  contin- 

— — «— —  1^  "     *  11    I       III   I  I         ■ <■■■!     II  I    .1  ■        ■     l-^I^^^B^^^ 

*  Tidmarhh  r.  Grover,  1  M.  &  S.  735  ante,  133. 

*  Price  V.  ShutCy  Beawes,  s.  222.  Ut  edit.  p.  444. — Moll.  b.2.  c.  10. 
9.  2S.  A  bill  was  drawn,  payable  1st  of  January,  a^d  tbq  drawee 
accepted  it  to  pay  the  1st  of  March  ;  the  holder  struck  out  the  Ist 
of  March,  and  substituted  the  1st  of  January,  and  sent  the  bill  fos 
payment  on  that  day,  which  the  acceptor  refused  ;  the  bolder  thea 
struck  out  the  1st  of  January,  and  restored  the  1st  of  March.  Andl 
in  an  action  on  this  bill,  the  question  was»  whether  these  alterations  did 
not  destroy  th^  billy  and  Pern  berton,  C.J.  ruled  that  they  did  noU 
And  5^  olMervatsons  in  Paton  v.  Winter*  1  Taunt.  423. — Bayl.  87- 

^  Master  t.  Miller,  4  T.  R.  330.  Lord  Kenyon,  in  coromentiog  on 
the  case  of  Price  v.  Shute,  observes,  that  the  books  do  not  say  against 
vhom  the  action  was  brought,  and  it  could  not  have  been  against  the 
acceptor,  because  bis  acceptance  was  struck  out  by  the  party  himself 
who  brought  the  action;,  ^nd  he  concludes,  *'  that  on  the  person,  to 
whom  the  bill  was<]irected«  refi|:sing  to  accept  the  bill,  as  it  was  origii 
nally  drawn,  the  holder  resorted  to  th^  drawer;"  however  Duller,  J. 
4iT.  R.  336.  says,  '*  that* he  cannot  consider  this  case,  in  any  otfaec 
light  than  as  an  action  against  the  acceptor,  because  the  books  only 
state  what  passed  between  the  holder  and.  tjbe  acceptor/'— Anc)  seq 
]^at9n  q.  Winter,  1  TaQjtf.^4.23.r-'£^l.  87* 
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gency  \  Y^t  if  the  drawee  promise  to  pay  the  attioimt  LiMiUtf  of  a 

111  /•!  Ill-  p^ty  pfomisinj* 

when  he  shall  receive  funds,  and  the  holder  m  con- *©  pay  a  wu. 
sequence  retains  the  bill,  the  amount,  when  received^ 
will  be  recoverable  frt>m  the  drawee  under  the  (5om- 
raon  count  for  money  had  and  received  *•  So  a  draft 
xm  the  executor  of  a  debtor,  which  the  executor  pro- 
mised to  discharge  on  his  receiving  assets  is  an  equit* 
able  assignment  of  the  debt,  available  against  assignees 

t 

'  ADte,  56. 

*  Stevens  *u»  Hill,  5  Esp.  Hep.  247-  This  was  an  action  of  assump- 
sit; the  first  count  was  against  the  defendant  as  tfa^  acceptor  of  a  bill 
of  exchange  drawn  by  Admiral  Smith  on  the  defendant  his  agent'; 
the  others  were  the  money  counts.  The  bill  had  been  btnrnt  by  acci- 
dent, and  the  plaintiff  gave  parol  evidence  of  it«  The  defendant  was 
anavy-ageaty  and  the  bill  was  drawn  by  Admiral  Smithy  in  this  form, 
''  out  of  my  half-pay  which  will  become  due  on  the  1st  of  January^  pay 
to  Stevens  £l5."  This  was  brought  to  Hill,  who  said  he  had  then  no 
money  of  Admiral  Smith's  in  his  hands,  but  that  he  wouldfpay  it  out 
of  the  admiral's  money  when  he  received  it.  Admiral  Smith  was 
calledybe  produced  ai)  account  furnished  by  Hill  as  his  agent,  contain- 
ing an  account  of  money  received  at  different  times  on  the  admiral's 
Account,  and  also  of  the  bills  drawn  by  him  on  Hill,  on  which  there 
vasa  balance  of  £^l  due  to  Hill.  It  was  objected  by  Garrow,  firsr, 
that  the  plaintiff  could  not  recover  on  the  count  on  the  bill,  as  it  apv 
peared  to  be  not  a  bill  of  exchange,  it  being  drawn'  on  a  particular 
fund,  and  not  payable  generally,  which  was  necessary  to  constitute  a 
legal  bill  of  exchange.  This  count  was  abandoned  by  the  Solicitor* 
General,  who  said,  that  he  should  go  on  the  count  for  money  had  and 
received.  To  this  it  was  answered,  that  the  engagement  of  Hill  was 
to  pay  the  bill  when  he  had  money  of  Admiral  Smith's  in  his  hands, 
and  that  it  appeared  by  the  count  which  was  produced  by  Admiral 
SiDith,  that  the  admiral  was  the  debtor  of  Hill>  and  of  course  that 
Hill  had  no  funds  in  his  hands  out  of  which  only  the  bill  was  to  be 
paid.  Lord  Ellenborough  having  taken  the  papers  produced,  in  which 
the  receipts  of  money  and  entries  of  bills  were  put  under  their  re- 
spective  dates,  observed,  that  though  on  the  general  balance,  a  sum  of 
^40  was  due  to  the  defendant,  yet  by  referring  to  dates  it  would  ap^ 
pear  that  Hill,  after  the  day  the  bill  was  brought  to  him  for  accepts 
snce,  and  after  his  declaration  as  proved,  and  before  he  had  been 
called  upon  to  make  any  payment,  had  received  money  of  Adminii 
Smith's  more  than  sufficient  to  answer  the  bill,  it  was  therefore  ln% 
^aty  to  have  reserved  for  that  bill,  and  not  to  have  paid  other  drafts 
lubsequeatly  drawn  ;  he  was.  not  therefore  protected  by  subsequent 
paymenis.  His  Lordship  added,  that  a  similar  case  of  an  army  agonc 
<K:curred  before  Lord  Kenyon,  in  which  the  agent  had  promised  to 
P&y  the  draft  of  a  person  on  him>  and  having  neglected  to  do  so»  an 
action  was  brought ;  that  he  was  of  counsel  for  the  defendant  in  that 
cuue,  and  argued  that  this  promise  of  the  agent  was  nrudum  pactum, 
hut  Lord  Kenyon  oveii-ruled  the  objection^  and  held,  that  it  was  atv 
appropriation  of  so  much  to  the  use  of  the  holder  of  the  draft,  an^ 
^ftde  him  liable  on  the  receipt  of  any  money  upon  the  credit  (yf 
which  it  was  drawn.-^De  Bernales  v»  Fuller,  cited  iu  14  East.  590. 

»t.598.S.P.  
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UMm^Qft      in  bankllit>tcv  '•    But  as  a  chose  in  action  is  Hot  as* 
to  jMqr  a  bou       ftignable  so  as  to  enable  the  assignee  to  sue  theonginal 

debtor  merely  by  virtue  of  such  assignment,  it  follows^ 
that  unless  the  third  person  who  has  funds  in  hand, 
expressly  promises  to  pay,  and  such  promise  be  ao* 
cepted,  the  holder  of  the  bill  cannot  sue  him  ^ ;  and  if 
before  tlie  party  offer  to  pay  the  bill  it  has  been  re« 
tained  fof  non-acceptance  S  the  holder  has  no  remedy 
against  such  party. 


'  Ex  parte  Alderson  and  another^  1  Maddox,  63^  5S. — 2  Rose,  13# 
App.  Jane  Row  becanie  indebted  to  the  petitioners  in  £5^5^  and 
being  a  creditor  of  the  estate  of  John  Fish,  deceased,  gave  tbem  a 
draft  on  the  executor  as  follows  :-^Please  to  pay  Mcssn.  G.  and  T.  AU 
derson^  or  order,  four  hundred  and  seventeen  pounds,  six  shillings,  ai 
part  of  the  amount  due  to  me  for  plumber's  work  done  for  the  late 
John  Fish,  Esq.  Jane  Row."  The  petitioners  presented  the  draft  to  the 
executor,  but  he,  not  being  prepared  with  assets>  did  not  accept  it^ 
but  retained  it,  to  be  paid  when  there  should  be  funds.  TfaeVice* 
Chancellor. — ^This  is  a  good  equitable  assignment;  tbe  executor 
bound  himself  to  pay  when  in  possession  of  assets. 

*  Williams  v.  Everett  and  others,  ]  4  East.  Rep.  5S2.  Kelly  residing 
abroad,  having  remitted  bills  on  England  to  the  defendants,  his 
bankers^  in  London,  with  directions  in  the  letters  inclosing  such  bills, 
to  pay  the  amount  in  certain  specified  proportions  to  the  plaintiff  and 
other  creditors  of  Kelly,  who  would  produce  their  letters  of  advice 
from  him  on  the  subject,  and  desiring  the  amount  paid  to  each  per- 
son to  be  put  on  their  respective  bills,  and  that  every  bill  paid  oif, 
should  be  cancelled ;  and  the  plaintiff  having,  before  the  bills  became 
due,  given  notice  to  the  defendants  that  he  had  received  a  letter  from 
Kelly,  ordering  payment  of  his  debt  out  of  that  remittance,  and  hav* 
ing  offered  them  an  indemnity  if  ihe^  would  hand  over  one  of  the 
bills  to  him,  but  the  defendants  having  refused  to  indorse  the  bill 
away,  or  to  act  upon  the  letter,  admitting,  however,  that  thoy  had 
received  the  directions  to  apply  the  money,  and  the  defendants  having 
in  fact  afterwards  received  the  money  on  the  bills  when  due,  held 
that  they  did  not  by  the  mere  act  of  receiving  the  bills  and  afterwards 
tbe  produce  of  them,  with  such  directions,  and  without  any  assent 
on  their  part  to  the  purport  of  the  letter,  and  still  more  against  their 
express  dissent,  bind  themselves  to  the  plaintiff  so  to  apply  the  money 
in  discharge  of  his  debt  due  to  him  from  Kelly,  and  consequently  thst 
the  plaintiff,  between  whom  and  the  defondants  there  was  no  privity 
of  contract,  express  or  implied^  but  on  the  contrary,  it  was  ropu* 
diated,  could  not  maintain  his  action  against  tbe  defendaats  as  for 
money  had  and  received  by  them  to  his  own  use,  but  that  tbe  property 
in  the  bills  and  their  produce  still  continued  in  the  remitter.  And 
see  Assignees  of  Holland  v.  ■  ■  ,  1  Salk.  14S.-^Willtamson  v. 
Thompson*  l6  Ves.  jun.  442. 

^  Stewart  and  another  v*  Fiy  and  another,  I  Moore^s  Rep.  74. 
Where  persons  have  received  money  for  the  express  purpose  of  taking 
up  a  bill  of  exchange  two  days  after  it  became  doe,  and  upon  tender- 
ing it  to  the.holdecs  and  demanding  tbe  bill,  find  that  tbcy  ba^  sent 
it  back  protested  for  non-acceptance  to  the  persons  who  iodened  -H  f^ 


t)F  BILLS  Ot   £XCHAKG£«  %iS 

In  the  case  of  an  acceptance  for  the  accommodation  indeihiiity  to  n^ 
of  the  drawer,  it  is  usual  to  take  from  the  drawer  a  Hght^* 
written  undertaking  to  indemnify  him,  which»  when 
it  b  for  a  sum  above  ^0,  should  be  stamped  as  an 
agreement;  but  where  there  is  any  risk  of  bankruptcy, 
it  is  advisable  to  take  a  counter  bill  or  note  so  as  to 
enable  the  acceptor  to  prove  under  the  commission 
Bganist  the  drawer  '•  In  the  absence  of  any  express 
contract,  the  law  implies  a  contract  to  indemnify  \ 
And  it  should  seem,  that  if  an  agent  has  accepted  bills 
for  the  accommodation  of  his  employer,  he  may  in 
some  cases  retain  money  in  his  hands  to  discharge  it, 
unless  the  bill  be  delivered  up  to  him,  or  he  be  other-- 
wise  sufficiently  indemnified  K  And  where  a  sum  of 
money  has  been  lodged  with  a  party  to  indemnify 
bim  against  bills  of  exchange  he  has  accepted  for  the 
accommodation  of  another,  an  action  will  not  lie 
against  him  to  recover  the  money  while  the  bills  are 
outstanding,  although  the  statute  of  limitations  has 
run  upon  them  \  And  where  a  person  who  has  funds 
in  his  hands  belonging  to  another,  or  is  otherwise  in^ 
debted  to  him>  accepts  a  bill  for  his  accommodation, 
and  the  drawer  afterwards  commits  an  act  of  bank'  •     -^ 

niptcy,  or  becomes  insolvent,  such  acceptor  may  >re- 
tain  the  funds  or  debt  until  the  bill  becomes  due,  as 
an  mdemnity  against  his  liability^  as  acceptor  *•  And 
since  the  49  Geo.  3.  c.  ISl.  s.  8.  an  accornmodation 
acceptor,  being  in  the  nature  of  a  surety  to  the  drawei^ 


tbeiD.  Heldy  that  luch  persons  having  received  fresh  orders  not  to 
pay  the  hill,  were  not  liable  to  an  action  by  the  faoldcre  (or  money  had 
and  received,  when  upon  the  bills  being  re-procured  and  tendered  U» 
tikem,  diey  refused  to  pay  the  money. 

'  See  post  at  to  the  proof  of  a  hill  by  surety,  a.ad  as  to  jcross  papi^« 

*  Young  p.  Hockley,  3  Wil8,346-  and  262.— Sparkesr.  Martindale, 
8  East.  59s.  As  to  what  damages  the  sureties'  may  rtJcoYer,irvyn  go»b 
in  error,  s^  3  Wila.  13»— I  Atk,  262. 

^Madden  v.  Kempster^  iGampb.  i2*--£xpaftQ  Metcalfe,  11  Vea. 
407. 

'  Horse  v.  Williams,  3  Campb.  4d  8. 

'  Wilkutt  v.  Casey,  7  T.  R.  71 1.  as  ohservad  upq^  in  Willis  «•  Ft^ 
^"i  WEan,659.— U  Ves.  jun.  407.— I  Cfaropb.  12. 
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iMionitj  to  «c*  may  prove  under  the  commission  against  him,  although 
lighu '  he  has  been  obliged  to  fSy  the  bill  after  the  act  of 

bankruptcy'. 


Sect,  s^of  umi-      Th£  inquiry  into  the  conduct  which  the  holder  of 

meeeptatice,  and  ^       "^ 

the  condoct        a  bill  of  cxchanice  should  pursue  on.  a  neslect  or  re* 

which  the  bolder  ^  ^  ^  .  . 

niMt  thereupon     fusal  to  acccpt  at  all,  or  on  the  offer  of  a  condition 

or  partial  acceptance,  may  be  made  under  the  follow- 
ing heads : 

First,  fFhen  notice  is  requisite. 

Secondly,  The  ntode  of  giving  notice. 

Thirdly,  The  time  when  it  must  be  given. 

Fourthly,  By  whom  it  must  be  given. 

Fifthly,  To  whom  it  should  be  given. 

Sixthly,  Of  the  liability  of  the  parties  on  receiving 
notice. 

Lastly,  Of  the  consequences  of  the  holder^s  neglect 

to  give  noticcy  and  how  waived,  Sfc. 

l^i^^^^^^^      It  has  already  been  observed,  that  a  presentment 

"*  "**«2oc*S^   '^^^  acceptance  is  only  necessary  when  a  bill  is  made 

iMhet.  payable  within  a  certain  period  after  sight  •.    If, 

however^  in  that  or  any  other  case,  a  bill  be  presented, 
and  an  acceptance  be  refused,  or  only  a  conditional 
,or  partial  acceptance  be  offered,  notice  should  im- 
mediately be  given  to  the  persons  to  whom  the  holder 
jneans  to  resort  for  payment,  or  they  will  in  general 
be  totally  discharged  from  their  respective  liabilities^ 
not  only  on  the  bill  of  exchange,  but  the  original  con- 
sideration of  it^;  and  it  is  not  sufficient  for  the  holder 
to  wait  till  the  time  mentioned  in  the  bill  for  payment 
has  elapsed,  and  then  to  give  notice  of  non-acceptance 

*  See  post,  Cbap.  on  Bankruptcy. — Ex  parte  Yonge,^  S  Ves.  & 
>Bea.  46. — Stedman  «« Mortimer,  13  East.  427* 

*  Ante,  £06. 

'Ante,  125,  6, 7» S.— Bridges  «r.  Berry,  3 Taunt.  ldO«~Rucker v. 

fliller^  l6Baft43.-^Bayl.  167* 
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as  well  as  of  non-payments  But  We  have  seen  that  iit,WhenM#i« 
a  boni  fide  holder,  to  whom  a  bill  has  been  transferred  b  jwcajwrir. 
after  refusal  to  accept^  is  not  affected  by  the  neglect  of 
any  previous  holder  in  giving  notice  of  that  fact  \ 
And  if  the  bill  were  given  on  a  wrong  stamp,  the 
neglect  to  present  it  for  acceptance  or  give  notice  of 
the  refusal  may  not  prejudice ' ;  and  if  the  bill  were 
given  qiily  as  a  collateral  security,  and  the  party  de- 
livering it  were  no  party  to  it,  he  will  not  in  such  case 
be  discharged  from  his  original  liability  by  the  laches 
of  the  holder  \  And^  as  no  laches  can  be  imputed  to 
the  crown,  if  a  bill  be  seized  under  an  extent  before  it  is 
due,  the  neglect  of  the  officer  of  the  crown  to  give 
notice  of  the  dishonour,  will  not  discharge  the  drawer 
or  indorsers  ^  The  reason  why  the  law  requires  the 
holder  to  give  due  notice  of  non-^acceptance  by  the 
drawee  is,  that  the  anterior  parties  to  the  bill  may 
respectively  take  the  necessary  measures  to  obtain 
payment  from  the  parties  respectively  liable  to  them, 
and  if  notice  be  not  given  it  is  a  presumption  of  lawj 
that  the  drawer  and  indorsers  are  prejudiced  by  the 
omission;  and  it  is  on  this  principle  that  notice  of 
non-acceptance  and  non-payment  are  required^* 

From  some  cases  to  be  found  in  the  books  ^  it  ap- 
pears to  have  been  formerly  holden,  that  it  was  in- 
cumbent on  the  person  insisting  on  the  want  of  notice, 
to  prove  that  he  had  really  sustained  damage  by  the 

•  Roscow  V.  Hardy,  2  Carapb.  458.— 12  East.  434.  S.  C— Blesard 
V.  Hirst,  5  Burr.  2070. — Goodall  v.  DoUey,  1  T.  R.  712.— Anony- 
mous,^ 1  Vcntr.  45.— Poth.  pi.  133.— Dagglish  v.  Weatherby,  2  Bla. 
Kep.  747.  per  Lord  Ellcnborough,  in  Orr  v*  Maginnis,  7  East.  362. — 
^  &  4  Ann.  c.  9.  s.  7« 

'Ante,  161,  n.  1.— Sclw.  4th  ed.  31  p. 
Mnte,  75.— Wilson  v.  Vysar,  4  Taunt.  288. 
*Ante,  126,  7»  8.— Warrington  v.  Furbor,  8  East.  242, 
^  West  on  Extents,  28^  9. 

*  Whitfield  ».  Savage,  2  Bos.  &  Pul.  280, 1.— Orr  v.  Maginnis, 
7Eftst.362. 

'Mogadara  v.  Holt,  1  Show.  318.— 12  Mod.  15.  S.  C— Butler  v. 
^^h  iMod.  27.— Sarsfield  v.  Weatherby,  Comb.  152.— Bickerdikc 
^.  EoUman,  1 T.  R.  406.— Vin.  Ab.  tit.  Bills  of  Exchange,  M.— 
^oth.  pi  157,  8.— Pofilelhw.  tit.  Bills  of  Exchange,  16, 17-— WhiU 
fi«Id9.  Savage,  2  Bos.  &  Pul.  280, 1. 
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i8t.  When  notice  laches  of  the  holder ;  but  it  has  been  settled  by  later 

of  noD-accpptance    ,      .  ^  ,  i_    j  •  i 

h  neceMory,  wd   decisiotis,  that  such  damage  is  to  be  presumed^  and 
sion.  that  the  only  excuse  for  the  omission  is  the  proof  of 

the  want  of  effects  in  the  hands  of  the  drawee ' ; 
and  it  is  always  presumed,  till  the  contrary  appears, 
that  the  drawer  of  a  bill  has  effects  in  the  drawee's 
hands,  and  that  the  indorser  or  assignor  has  given 
value  for  it,  and  consequently  that  each  may  have 
sustained  a  loss  by  the  holder's  neglect  to  give  notice  % 
by  which  the  chance  of  obtaining  satisfaction  from 
the  parties  liable  to  them,  must  necessarily  be  rendered 
more  precarious. 

But  if  the  drawer  of  a  bill,  from  the  time  of  making 
it  to  the  time  when  it  was  due,  had  no  effects  in  the 
hands  of  the  drawee  or  acceptor,  and  the  bill  was 
drawn  for  the  accommodation  of  such  drawer,  he  is 
prim&  facie  not  entitled  to  notice,  of  the  dishonour  of 
the  bill  ^ ;  nor  can  he  object,  in  such  case,  that  a  fo- 

'  Bayl.  133.  n.  1. — Dcunis  v.  Morricc,  3  Esp.  Rep.  158.  In  an  ac- 
tion on  a  bill  brought  by  an  indorsee  against  the  drawer,  it  appeared, 
that  no  notice  had  been  given  to  the  defendant  of  non-payment  by  the 
acceptor,  to  excuse  which,  the  plaintiff  offered  to  prove,  that  in  fact, 
the  defendant  had  not  been  prejudiced  by  the  want  of  such  notice. 
But  Lord  Kenyon  said,  the  oiily  case  in  which  notice  is  dispensed  uith 
is,  where  the  drawer  has  no  effects  in  the  hands  of  the  drawee.  This 
would  be  extending  the  rule  still  further  than  ever  has  been  done,  and 
opening  new  sources  of  litigation,  in  investigating  whether  in  fact  the 
drawer  did  receive  a  prejudice  from  the  want  of  notice  or  not.  He 
rejected  the  evidence,  and  nonsuited  the  plaintiff.  Sed  vide  Pothicr 
Traite  du  Contrat  de  Change,  part  1.  chap.  5.  num.  ISJt  8. 

*  Per  Bullcr,  J.  in  Bickerdike  v.  Bollman.  1  T.  R.  406,  409.— Tat- 
lock  v.  Harris,  3T.  R.  182. — Anonymous,  Ventr.  45. — Nicholson  r. 
Gouthit,  2  Hen.  Bla.  6l2.— Mogadara  v.  Holt,  1  Show.  31?. 

'Lcggev). Thorpe, 2 Campb. 310.  12£ast.  171.  S.C. where  the  rule, 
principle,  and  inconveniences  are  stated ;  and  see  Walwyr;  v.  Si. 
<}uintin,  1  bus.  &  Put.  654,  5. — Clegg  v.  Cotton,  a  Bos.  (k  PuK 
241,  2.— Gale  v.  Walsh,  5  T.  R.  239.— Poth.  pl.  157.— Bickerdike 
».  Bollman,  IT.R.  405, — Goodall  v.  Dollcy,  id.  712. — Rogers  r. 
Stephens,  2T.  R.  713. — Nicholson  v.  Gouthit,  2  Hen.  Bla.  6lO. — 
Staples  t>.  Okines,  1  Esp.  Rep.  333. — Wilkes  v.  Jacks,  Peake's  Ca. 
N.  P.  202*  The  progress  of  the  cases  on  this  subject  is  also  stated 
in  Brown  v.  Maffey,  15  East.  2l6. — See  also  Bayl.  131,  2>  137. 

Bickerdike  and  another,  assignees  of  Rci chard  v.  Bollnmn*  1  T.  R. 
405.  The  only  question  upon  a  case  reserved  was,  whether  the  bill 
the  bankrupt  had  drawn  in  favour  of  the  potitioTiing  creditor,  itpnri 
ft  man,  wbo  then,  and  from  that  time,  till  the  bill  became  dbe,  was 
due  of  the  bankrupt's  creditors,  had  discharged  so  much  at  the  peti* 
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teign  bill  should  have  been  protested  *.     In  this  casej  i»t.  when  notice 
the  drawer,  being  himself  the  real  debtor,  acquires  no  \snecea$ary;  and 
right  of  action  against  the  acceptor  by  paying  the  bill,  tion. 
and  suffers  no  injury  from  want  of  notice  of  non-ac- 
ceptance or  non-payment^  and  therefore  the  laches  of 
the  holder  affords  him  no  defence  *. 

But  it  is  no  excuse  for  not  giving  notice  to  the  in^^ 
dorser  of  a  bill,  that  the  acceptor  had  no  effects  of 

lioning  creditors  d^bts,  no  notice  bavrng  been  given  of  its  disbonour  \o 
tibe  bankrupt ;  and  the  court,  after  argument,  were  of  opinion  it  had 
not,  because  the  reason  why  notice  is  in  general  necessary  is,  that  the 
drawer  may  without  delay,  withdraw  his  effects  from  the  drawee,  and 
that  no  rnjury  may  happen  to  bim  from  want  of  notice  ;  but  where  the 
drawer  has  no  effects  in  the  hands  of  the  drawee^  he  cannot  be  injured, 
and  is  not  entitled  to  any  notice.  In  Browit  v.  Maffey,  15  East.  221. 
Lord  Ellenborough,  C.  J.  observed,  that  the  doctrine  of  dispensing  with 
notice  of  the  dishonour  of  a  bill,  had  grown  almost  entirely  out  of 
this  case,  and  that  though  there  might  have  been  previous  decisions 
to  the  same  effect  at  Nisi  Prius,  yet  none  had  been  brought  in  revi- 
sion before  the  court  till  this  case;  that  decision  dispensed  with  notice 
to  the  drawer,  where  he  knew  before-hand  he  had  no  effects  in  the 
hands  of  the  drawee,  and  had  no  reason  to  expect  (hat  the  bill  would 
be  paid  when  it  beeame  due. 

Goodall  V.  Do] ley,  1  T.  R.  712.  In  this  case,  upon  t^he  application 
for  a  new  trial,  the  plaintiff's  counsel  offered  an  affidavit  that  the 
(Jrawer  had  no  effects  in  the  hands  of  the  drawee ;  but  the  court 
thought  that  made  no  difference,  the  action  being  brought  against  the 
payee;  but  by  Buller,  J.  had  the  action  been  against  the  drawer  I 
should  have  boen  willing  to  let  in  the  affidavit,  that  would  be  the  like 
case  of  Bickerdike  v.  Bollman.  If  the  drawer  has  no  effects  in  the 
hands  of  the  drawee,  he  cannot  be  injured  by  want  of  notice. 

Legge  V.  Thorpe,  12  East's  llep.  171.— 2  Cam  pb.  310.  S.  C.     This 
was  au  action  by  an  indorsee  against  the  drawer  of  a  foreign  bill, 
drawn  upon  C.  B.  Wyatt,  payable  one  month  after  sight,  of  which  ac* 
ceptance  had  been  refused.     The  declaration  negatived  effects  in  the 
hands  of  the  drawee,  or  any  consideration  for  the  bill.     It  appeared, 
at  the  trial,  that  the  defendant  had  no  effects  in  Wyatt*s  hands,  and 
that  the  latter  had  therefore  refused  acceptance ;  but  that  Wyatt  was 
one  of  the  executors  of  Weeks,  and  that  Weeks'  executors  had  desired 
the  defftndant  to  employ  the  payee  of  this  bill  to  do  some  carpenter's 
work  on  Weeks*  property,  and  the  defendant  drew  this  bill  on  Wyatt 
for  the  payment  of  the  payee,  Wyatt  denied  that  he  had  assets  to 
pay  the   bilL      The  only  question  was,  whether  a  protest  for  non-ac- 
ceptance  were  necessary;  Lord  Ellenborough  thought  not;  and  % 
verdict  was  given  for  the  plaintiff;    but  the  point  was  reserved,  and 
on  a  rule  nisi  for  nonsuit,  and  cause  shewn,  the  whole  court  held  that 
this  case  was  governed   by  those  of  Bickerdike  v.  Bollman*   1  T.  lU 
405.  and  Rogers  9.  Stevens,  2  T.  R.  713.  and  discharged  the  rule. 

'  Legge  V.  Thorpe,  2  Campb.SlO.— 12  East.  171«  S.C— sc4  the 
Ian  note. 

*  Per  Chambrey  J.  in  Leach  v.  Hewitt,  4  Taunt  783. 
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itt.  When  nfiiice  tkc  druwev  .  And  although  no  consideration  passed 
if  McMfory;  and  Dctwecn  the  payee  and  drawer  of  a  bill  of  exchange, 
iioo.  it  is  not  to  be  considered  an  accommodation  bill  as  to 

the  latter,  if  there  was  a  valuable  consideration  as  be- 
tween the  payee  and  the  acceptor  *.  So  a  person,  who, 
without  consideration,  but  without  fraud,  endorsed  a 
bill,  the  drawer  and  acceptor  of  which  proved  to  be 
fictitious  persons,  is  entitled  to  due  notice  of  the  dis- 
honour, or  he  will  be  discharged '. 

It  has  been  decided,  that  where  a  bill  has  been 
drawn  for  the  accommodation  of  the  payee,  and  the 
drawer  had  no  effects  in  the  hands  of  the  drawee, 
though  the  payee  had^  such  drawer  is  not  entitled  to 

'  Wilks  o.  Jacks,  Peake  Rep.  202.  In  an  action  against  the  de- 
fendant, as  indorser  of  a  bilU  drawn  by  Vaughan  on  Eastace  and 
Holland,  it  appeared,  that  notice  had  not  been  given  to  the  defen- 
dant, upon  which  the  plaintiff  ofiered  to  shew,  that  Vaughan  had  no 
effects  in  the  hands  of  Eustace  and  Holland.  Sed  per  Lord  Kenyon, 
C.  J.  "  That  circumstance  will  not  avail  the*  plaintiff,  the  rule  ex- 
tends only  to  actions  brought  against  the  drawer ;  the  indorser  is  in 
all  cases  entitled  to  notice,  (or  he  has  no  concern  with  the  accounts 
between  the  drawer  and  the  drawee."  The  plaintiff  then  proved  a 
letter  from  the  defendant,  acknowledging  the  debt*  and  promising  to 
pay,  and  upon  that  he  had  a  verdict. 

*  Scott  V.  Lifford,  1  Caropb.  246.  Payee  against  the  drawer  of  a 
bill  of  exchange ;  the  defence  was,  that  the  bill  was  drawn  without 
consideration,  and  that  the  plaintiffs  had  received  satisfaction.  Agar 
having  an  acceptance  due  to  the  plaintiffs,  requested  it  renewed,  to 
which  they  consented,  provided  that  the  defendant  would  draw  a  bil( 
upon  Agar  for  the  amount  which  he  was  to  accept,  and  which  was 
accordingly  done.  Agar  also  lodged  policies  of  insurance  la  a-  large 
amount  with  the  plaintiffs,  by  way  of  collateral  security,  upon  which 
a  certain  per  centage  had  since  been  awarded,  due  upon  them.  Lord 
Ellen  borough  held,  that  the  bill  was  not  an  accommodation  bill,  there 
having  been  a  consideration  between  the  payees  and  acceptor,  and 
that  \i  it  had  been  proved  that  the  plaintiffs  had  received  any  thing 
upon  the  policies,  that  would  pro  tanto  be  a  satisfaction,  that  the  plain- 
tiffs were  entitled  to  recover  the  whole  sum  mentioned  in  the  bill, 
and  must  deliver  up  the  policies  or  refund  the  money  received  under 
them. 

'  Leach  V.  Hewitt,  4  Taunt.  731.  This  was  an  action  against  the 
defendant,  as  indorser  of  a  bill  of  exchange!,  purporting  to  be  drawn 
by  Rogers,  Crooke,  &  Co.  and  dated  frero  the  Northampton  Bank, 
and  purporting  to  be  accepted  by  Rogers  &  Co.  Lombard  Street,  in 
favor  of  the  defendant.  It  appeared,  at  the  trial,  that  the  defendant 
had  indorsed  the  bill  at  the  request  of  one  Cattle,  and  that  it  had 
come  to  the  hands  of  the  plaintiff  for  a  valuable  consideration.  When 
the  bill  became  due,  no  such  persons  as  Rogers  &  Co.  were  to  be 
found  in  Lombard  Street,  nor  the  drawers  at  Northampton.  Afler 
four  days,  the  plaintiff  found  the  defendant,  who  lived  in  Clerkenwell. 
Tha  defence  was,  that  he  had  not  had  due  notice  of  the  dishonotir  of 
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notice  of  Bon-payment  * :  but  this  decision  seems  ques-  i«t,  vrhmwHc$ 

...  ofnon-acceptmcc 

tionable,  for  whenever  a  party  to  a  bill  is  entitled  to  u  neceMory;  and 

what  €X€Utii  OPiii* 

h]s  remedy  over  against  another  party,  he  may  be  pre-  sLoil   * 
judiced  by  the  delay  in  giving  him  notice  of  the  dis- 
honour *. 

It  has  also  been  holden,  that  if  the  payee  of  a  note 
lend  his  name  merely  to  give  it  credit,  and  to  enable 
the  maker  to  raise  money  upon  it,  and  knows  at  the 
time,  tliat  the  maker  is  insolvent,  he  is  not  entitled  to 
notice,  and  that  it  is  no  defence  for  him  that  the  note 
was  not  properly  presented  for  payment  ^     But  as  the 

the  bill.  There  was  no  evidence  that  the  defendant  was  party  to  the 
fraud.  Mansfield,  C.  J.  directed  the  jury,  that  if  the  conduct  of  the 
^efeiidaBt  was  not  fraudulent  he  was  entitled  to  notice,  and  the  jury 
linding  that  the  defendant  was  not  privy  to  the  fraud,  the  plaintiff 
was  <idnstti<ed ;  and  upon  a  rule  to  set  aiiide  the  nonsuit,  and  have  a 
D«w  trial,  ihe  court  held,  that  the  defendant  was  entitled  to  notice,  « 
iod  discharged  the  rule. 

'  Walwyn  v.  St.  Quintin,  1  Bos.  k  Pul.  652.-^2  Esp.  515.  S.  C.  In 
an  action  by  the  indorsee  against  the  drawer  of  a  bill,  it  appeared  to 
hive  been  drawn  to  accommodate  the  payee,  who  had  placed  securi- 
tin, on  which  he  wished  to  raise  money, in  the  hands  of  the  acceptor; 
the  defendant  liad  no  effects  in  the  hands  of  the  drawee,  and  no  notice 
having  been  given  to  him  of  the  dishonour  of  the  bill,  the  question 
was,  whether  liiat  were  made  necessary  by  the  payee's  having  effects 
in  the  hands  of  the  drawee.  Eyre,  C.  J.  directed  a  verdict  for  the 
defendant,  with  liberty  for  the  plaintiff  to  move  to  enter  a  verdict  for 
bim.  After  a  rule  nisi  accordingly,  and  cause  shewn,  the  court  held, 
that  the  defendant  was  not  entitled  Co  notice.  Fog  tea  to  the  plaintiff 
to  aaother  grouncl. 

^  See  Smith  v.  Beckett,  1 3  East.  1 S7-  post^  262,  and  Brown  v.  Maffcy, 
15  East.  2l6.  post,  262.     Bayl.  136, 7- 

^DcBerdt  v.  Atkinson,  2  Hen.  Bla.  336.  In  an  action  against 
tiic  payee  of  a  note,  it  appeared  that  the  note  was  not  presented  for 
payment  till  the  day  after  it  became  due,  and  that  no  notice  was 
given  to  the  ('efendant  till  five  days  after  such  presentment,  but  it 
also  appearing  that  the  defendant  gave  no  value  for  the  note;  that 
^•e  lent  his  name  merely  to  give  it  credit,  and  that  he  knew  at  the 
time  the  maker  was  insolvent.  Eyre,  C.  J.  directed  the  jury  to  find 
for  the  plaintiff,  which  they  did.  A  rule  to  shew  cause  why  a  new 
trial  should  not  be  granted,  and  upon  cause  shewn,  Eyre,  C.  J.  said,  if 
the  maker  is  not  known  to  be  insolvent,  insolvency  will  not  excuse 
the  want  of  an  early  demand,  but  knowledge  excludes  all  presump* 
tion  which  would  otherwise  arise ;  here  the  money  was  to  be  raised 
upon  the  defendant's  credit ;  he  meant  to  guarantee  the  payment, 
ind  no  loss  could  happen  to  him  from  the  want  of  notice.  And  per 
duller,  J.  The  general  rule  is  only  applicable  to  fair  transactions 
Hhere  the  bill  or  note  has  been  given  for  value,  in  the  ordinary 
course  of  trade.  It  is  said,  insolvency  does  not  take  away  the  ne- 
cessity of  notice;  that  ia  true,  where  a  value  has  been  given,  but  no 

further;  here  the  defendant  lent  his  name  merely  to  give  credit  to  the 

i^ote,  and  was  not  an  indorser  in  the  common  course  of  business/' 


what  exeus€8  omU- 
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ist,  When  nt4Ue  payee  would  in  that  case,  upon  paying  the  note»  have  % 

of  non-acceptance      ,  •i_^/»        ^«  -^^i  i  -^i        u 

is  necenary ;  and   Clear  nght  of  actiou  agaiust  the  makcr^  It  should  seem 

that  he  is  entitled  to  notice  of  the  dishonour  *.  And 
where  a  bill  was  drawn  for  the  accommodation  of  a 
remote  indorsee,  and  the  nam^s  of  all  the  prior  par^ 
ties  were  lent  to  him,  it  was  holden  in  an  action  against 
one  of  those  parties,  an  iudorser,  that  the  latter  was 
entitled  to  notice  of  the  dishonour  of  the  bill,  because 
upon  paying  it  he  would  be  entitled  to  sue  such  in* 
dorsee  for  re-payment  *.    Bi^t  if  the  payee  of  a  note 


Heath  aud  Rooke,  Justices,  concurring,  the  rule  was  dischar;ged. 
But  in  Bayley  on  Bills,  3d  ed.  136.  it  is  observed,  that  the  court  ap- 
pear to  have  proceeded  on  a  misapplication  of  the  rule,  which  obtains 
as  to  accommodation  acceptances ;  in  those  cases,  the  drawer  being 
himself  the  real  debtor,  requires  no  right  of  action  against  the  accep- 
tor by  paying  the  ^ill,  and  suffers  no  injury  from  want  of  notice  of 
non-payment  by  the  acceptor.  But  in  this  case  the  maker  was  the 
real  debtor,  and  the  payee  the  mere  surety,  having  a  clear  right  oi 
action  against  the  maker,  upon  paying  the  note,  and  therefore  en- 
titled to  notice  |p  enable  htm  to  exert  that  right. 

In  Sisson  v.  Tom] inson,' London  sittings,  17th  December,  ISOo. 
Selw.  Ni.  Pri.4thed.  324.  n.  31.  and  observed  upon  in  Brown  v. 
Maffey,  15  East.  5222.  Lord  Ellenborough,  C.  J.  ruled,  on  the  autho- 
rity of  the  preceding  case,  that  where  the  indorser  has  not  given  any 
consideration  for  a  bilU  and  knows  at  the  time  the  drawer  has  not  any 
effects  in  the  hands  of  the  drawee,  be  (the  indorser)  is  not  entitled  to 
notice  of  non-payment  as  a  bond  fide  holder  for  a  valuable  considera- 
tion would  be.  Hut  see  Smith  v,  Beckett,  13  East.  187*  and  next  note, 
and  Brown  v.  Maffey,  B.  R.  Hil.  52  Geo.  3.  15  East,  2l6,  in  which 
last  case  it  was  holden,  that  an  indorser  is  entitled  to  notice  of  dis* 
honour  although  he  has  not  received  any  value  for  his  indorsement  if 
he  did  not  koow  that  the  bill  wasan  accommodation  bill  in  its  ipccption. 

'  Smith  V.  Beckett,  13  i^ast.  187-*-*BayL  136.  In  an  action  against 
the  payee  and  indorser  of  a  note  drawn  by  Canning,  dated  28th  Octo- 
ber, I8O9,  and  payable  on  demand,  it  appeared  that  the  defendant  had 
lent  his  name  to  this  and  other  notes  merely  to  enable  Canning  to  obtain 
credit  with  the  plaintiffs,  his  bankers,  he  having  then  lately  stopped 
payment,  which  was  well  known  to  all  the  parties.  The  plaintifis  made 
advances  for  six  months  on  these  notes,  which  advances  they  afterwards 
renewed  without  any  communicalion  with  the  defendant.  On  the 
28th  May,  1810,  Canning  became  baukrupt,  and  payment  was  after* 
wards  demanded  and  refused,  but  no  notice  of  this  dishonour  was 
given  to  the  defendant.  'Lord  Ellenborough  thought  a  notice  neces- 
sary, and  nonsuited  the  plaintiffs  ;  and  on  a  motion  to  set  aside  the 
nonsuit,  De  Berdt  v.  Atkinson  was  cited,  but  the  court  held  clearly, 
that  a  notice  was  necessary,  especially  as  the  advances  had  been  re- 
newed without  the  plaintifl'*s  knowledge. 

*  Brown  and  others  v.  Maffey,  15  East.  21 6.  where  a  bill  was  drawn, 
accepted,  and  indorsed  by  several  indorsers,  for  the  accommodation  of 
the  luHt  indorser,  and  the  acceptor  had  no  effects  of  the  drawer  in  his 
hands,  but  that  fact  was  not  known  to  the  defendant,  one  of  the  prior 
indorsers ;  it  was  held  that  the  defendant  was  entitled  to  notice  of  th^ 
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lends  his  name  to  secure  a  composition  from  the  ut^wimnuiee' 

ofoon-acceptftDCQ 

drawer  to  a  creditor,  and  take$  effect  of  the  drawers  to  is  Mce«Mry;  and 
answer  it,  he  is  not  entitled  to  notice,  because  it  would  aioii. 


dishonour  before  the  holder  could  maintain  an  action  against  him,  ia 
order  to  enable  him  (even  if  he  had  no  remedy  upon  the  bill)  to  call 
immediately  upon  the  last  indorser  to  whom  he  had  lent  the  security 
of  his  indorsement,  without  value  received*  and  who  had  received  the 
money  upon  that  security.  Lord  Ellenborough,  after  observing  on 
the  case  of  Bickerdike  v,  Bollman,  as  ante,  S58,  said^  that  decision 
dispensed  with  notice  to  the  drawer,  where  he  knew  beforehand*  that 
he  had  no  effects  in  the  hands  of  the  drawee,  and  had  no  reason  to 
expect  that  the  bill  would  be  paid  when  it  became  due.  But  that 
exception  must  be  taken  with  some  restrictions,  which,  since  I  have 
sat  here,  I  have  often  had  occasion  to  put  upon  it,  as  where  a  drawer 
though  he  might  not  have  effects  at  the  time  of  the  drawing  of  the 
biil,  in  the  drawee's  hands,  has  a  running  account  with  him,  and 
there  is  a  fluctuating  balance  between  them,  and  the  drawer  has  rea- 
sonable ground  to  expect  that  he  shall  have  effects  in  the  drawee's 
hands  when  the  bill  became  due :  in  such  cases  I  have  always  held 
the  drawer  to  be  entitled  to  notice,  because  he  draws  the  bill  upon  a 
reasonable  presumption  that  it  will  be  honored,  (vide  Orr  v.  Ma- 
ginnis,  7  East.  359. — Legge  v.  Thorpe,  12  East.  171.)  when  indeed  it  is 
a  mere  accommodation  bill,  without  assets  in  hand  or  any  expected, 
no  notice  to  the  drawer  is  necessary  according  to  the  established  autho* 
riiics ;  but  1  should  be  sorry  to  extend  the  doctrine  further.  It  is 
^uid,  however,  that  I  extended  it  to  the  case  of  an  indorser,  in  Sisson 
".  Tomlinson.  But  without  surrendering  that  case,  the  circum- 
stances of  which  were  diderent  from  the  present,  and  may  make  it  at 
least  more  questionable :  here  it  is  clear  that  the  defendant  had  no 
knowledge  of  the  acceptor's  having  no  assets  of  the  drawer  in  his 
hands,  and  that  the  drawer  put  his  name  to  it  merely  as  a  co-surety 
for  Woods,  and  therefore  when  it  was  dishonored,  it  became  roost 
material  to  the  defendant  that  he  should  have  had  notice  in  order 
to  enable  him  to  proceed  against  Woods,  for  whom  he  was  in  sub- 
stance, though  not  in  form,  a  surety ;  for,  if  he  had  no  notice,  he 
might  lose  his  benefit  of  reimbursement  against  Woods>  who  had  re- 
ceived the  money  upon  the  security  of  the  defendant.  I  therefore 
think  that  the  nonsuit  was  proper  for  want  of  such  notice.  And 
Grose,  J.  concurring,  Bayley,  J.  said,  he  was  of  the  same  opinion,  and 
that  the  foundation  of  Mr.  J.  BuUer's  opinion  in  Bickerdike  v.  Boll- 
man,  wits  this,  that  the  drawer  having  no  assets  in  the  drawee's  hands, 
could  not  be  injured  by  the  non-payment  of  the  bill,  or  'the  want  of 
notice  that  it  had  been  dishonoured  :  and  that  is  true,  as  against  the 
drawer,  but  as  against  an  indorser  who  is  not  the  party  to  provide  for 
taking  up  the  bill  in  the  first  instance,  and  who  has  a  remedy  over, 
the  want  of  notice  is  an  injury  to  him.  In  Corney  v.  Mendev  Da 
Costa,  1  Esp.  Rep.  302.  it  would  have  been  a  fraud  in  the  indorser 
to  call  upon  the  maker  of  the  note,  because,  before  it  became  due 
the  maker  had  deposited  effects  in  his  hands  to  answer  the  amount  of 
his  indorsement,  and  therefore  he  had  no  right  to  complain  of  the 
*Hnt  of  notice.  But  in  this  case,  if  the  defendant  had  had  notice  of 
(he  non-payment  at  the  time,  he  would  have  been  enabled  to  call 
vpon  Woods  immediately.  The  case  of  Smith  v,  Beckett,  has  es- 
titblished,  that  a  party  does  not  wave  his  right  to  notice  by  lending 
his  indorsement  as  a  security  to  enable  the  drawer  to  raise  money  on 
ii.   Rule  discharged. 


ivtaat  excuses  omis- 
•ion 
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i8t,  When  notice  be  a  ffEud  in  him  to  call  upon  the  maker  who  had 

of  non-acceptance     .  ,  •.i/yi-i»i         ^      .  ^i. 

is  necessary ;  and   thus  oepositcd  etfects  m  his   hands  to  answer  the 

amount  of  his  indorsement '. 

It  has  however  been  held,  that  it  is  no  excuse  for 
not  having  presented  a  note  in  time  for  payment,  that 
the  defendant  indorsed  it  to  guarantee  a  debt  due 
from  the  maker,  or  that  the  defendant  knew  before  it 
was  due,  that  the  maker  could  not  pay  it,  and  had 
desired  a  banker,  at  whose  house  it  was  made  payable, 
to  send  it  to  him  and  he  would  pay  it  *.  And  a  per* 
son  who  has  guaranteed  the  payment  of  money  to  be 
paid  by  a  bill,  is  entitled  (though  no  party  to  the  bill) 
tp  insist  on  the  neglect,  to  make  a  proper  presentment 
or  to  give  due  notice  of  the  dishonour  of  such  bill  \ 

'  Corncy  *v.  Da  Costa,  1  Esp.  Rep.  303.  Da  Costa  and  Co.  com- 
pounded wUh  their  creditors,  and  to  secure  the  composition,  drew  notes 
in  favour  of  the  defendant  which  he  indorsed  to  the  creditors.  The 
defendant  took  effects  of  Da  Costa  and  Co.  at  the  time  to  the  amount 
of  the  composition,  and  an  action  being  brought  against  him  upon  one 
of  these  indorsements,  he  insisted  that  he  had  no  notice  of  the  non- 
payment of  the  note,  until  five  weeks  after  it  was  due,  but  BuHer,  J. 
held,  that  he  was  not  entitled  to  notice,  and  the  plaintiff  ba^  a  ver- 
dict. See  observations  on  this  case  in  Brown  v.  Maffey,  15  East. 
222,  3. — Ante,  263,  in  notes. 

*  Nicholson  v.  Gouthit,  2  Hen.  Bla.  609*  Goythit  and  Burton  un- 
dertook to  guarantee  an  instalment  on  the  debt  of  Green's,  and  for 
that  purpose.  Green  drew  notes  payable  to  Gouthit  at  Drury  and  Co.*s 
ivhich  Gouthit  and  Burton  indorsed,  after  which  they  were  delivered 
to  the  creditors.  Before  they  became  due,  Gouthit  enquired  at  Drury 
and  Co.'s  if  they  had  any  effects,  and  on  their  saying  they  had  not,  be 
desired  them  to  send  the  notes  to  him  aqd  be  would  pay  them.  Many 
notes  were  accordingly  presented  and  paid,  but  the  note  in  questioa 
not  being  presented  till  three  days  after  it  was  due,  Gouthit  refused  to 
pay  it.  Burton  had  supplied  him  with  money  to  take  up  all  the  notes, 
but  as  this  was  not  presented  when  due,  he  had  returned  the  money 
destined  to  pay  it.  An  action  was  brought  against  Gouthit*  and  upo\i 
the  irial,  Eyre,  C.  J.  thought,  as  he  knew  the  note  would  not  be  paid 
at  Drury  and  Co.'s,  and  had  provided  money  for  it,  and  as  his  indorse- 
ment was  by  way  of  guarantee,  he  was  not  injured  by  the  delay,  and 
that  the  request  to  send  the  notes  to  him  was  either  a  waiver  of  notice 
or  notice  by  anticipation  ;  but  on  a  rule  nisi  to  enter  a  nonsuit*  and 
cause  shewn,  though  he  thought  the  justice  was  clearly  with  the 
plaintiff,  he  thought  he  could  not  recover;  for  though  the  indorse- 
ment was  by  way  of  guarantee,  ix  >yas  liable  to  all  the  legal  conse- 
quences of  an  indorsement ;  and  Gouthit*s  promise  to  pay,  was  only  to 
pay  such  as  should  be  duly  presented  at  Drury's.  Heath  and 
Rooke,  Justices,  were  of  the  same  opinion,  and  the  rule  was  made 
absolute. 

'  Phillips  V.  Astling,  2  Taunt.  206.  The  declaration  stated,  that 
in  consideration  that  the  plaintiffs  would  sell  and  delivcf  to  Davea- 
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£at  it  has  been  held,  that  before  the  bill  became  nt,  when  notice 
due,  the   parties    liable   upon  it  werp  bankrupt  or  u  ^H&^l^ary ;  a^ 
insolvent,  will  be  primA  facie  evidence  that  a  demand  Jon.  **"**  """ 
Upon  them  would  have  been  of  no  avail>  and  will  dis*^ 
pense  with   the  necessity  of  making  such  presenti- 
ment or  giving  notice,  because  the  same  strictness  of 
proof  is  not  necessary  to  charge  a  guarantee,  as  is 
necessary  to  support  an  action  upon  the  bill  itself,  and 
the  circumstances   created  a   presumption   that  the 
guarantee  was  not  prejudiced  by  the  want  of  notice  "• 


port  and  Finney,  certain  goods,  to  be  paid  for  by  a  bill,  to  be  drawn 
by  p.  and  F.  upon  Houghton,  at  six  months ;  the  defendant  under- 
took to  guarantee  the  payment  of  such  bill.  It  then  averred  delivery 
of  the  g^ods,  acceptance  of  the  bill,  its  presentment  for  payment, 
and  dishonour.  At  the  trial  it  appeared,  that  Houghton  was  at  sea 
when  the  bill  became  due,  which  was  on  the  14th  July,  1808,  bat 
that  he  had  an  agent  residing  in  London,  authorized  to  accept  bills, 
^.nd  yrho  had  accepted  this.  That  no  presentment  for  payment  was 
made  to  this  agent  when  the  bill  became  due ;  that  on  the  l6th  July, 
the  plaintiff  gave  D.  and  F.  notice  that  the  bill  remained  unpaid,  but 
no  notice  was  given  to  the  defendants.  In  February  1S09»  Davenport 
and  Finney  became  insolvent,  and  Houghton  was  declared  bankrupt 
in  1809,  After  which  payment  was  demanded  of  the  defendants.  A 
verdict  was  found  for  the  plaintiff,  but  upon  a  rule  nisi  for  entering 
a  nonsuit,  after  referring  to  Warrington  v.  Furbor,  (8  East.  242. 
and  infra,  note  J,)  said,  that  here  the  insolvency  of  the  drawers  and  the 
bankruptcy  of  the  acceptor  did  not  happen  until  long  after  the  bill 
became  due,  and  that  for  any  thing  that  appeared,  if  the  money  had 
been  demanded  either  of  the  drawer  or  acceptor,  the  bill  might  have 
been  paid,  but  that  the  necessary  steps  not  having  been  taken  to  ob- 
tain payment  from  the  parties  who  were  liable  upon  the  bill  and  sol- 
vent, the  guarantee  must  be  discharged,  and  therefore  they  made  the 
rule  absolute.  Siee  also  Bridges  v.  Berry,  3  Taunt.  130. — Bishop 
r.  Rowe,  3  M.  &  S.  362.— Bayl.  138,  9- 

'  Warrington  v.  Furbor,  8  East.  242.  The  defendant  applied  to 
one  ^lartin,  to  purchase  some  goods  to  the  amount  of  ^1000,  the 
price  of  which  the  plaintiffs  undertook  to  guarantee  at  a  credit  of 
six  months.  The  goods  were  furnished,  and  the  defendant  accepted 
a  bill  at  six  months  for  the  amount.  This  bill  became  due  3d  De- 
cember, 1801,  but  on  the  21st  November  preceding,  the  defendants  be- 
.came  bankrupts,  and  the  plaintiffs  were  obliged  to  pay  Martin  ^1000 
on  their  guarantee,  and  now  brought  this  action  to  be  reimbursed ; 
Dne  of  the  objections  made  by  the  defendant  at  the  trial  was,  that 
the  plaintiflfs  had  not  proved  a  presentment  of  the  bill  to  the  defen- 
dant for  payment,  without  which  it  was  insisted,  that  Martin  could 
not  have  rcfcovercd  against  the  plaintiffs  on  their  guarantee,  and  there- 
fore, that  the  latter  had  paid  the  money  in  their  own  wrong.  Lord 
Ellenboroogh  held  the  proof  unnecessary,  this  not  being  an  action 
on  the  bill,  and  it  being  obvious  that  notice  would  have  been  un- 
available, the  defendants  having  been  then  recentf]^  stripped  of  all 
their  property,  and  the  plaintiffs  had  a  verdict ;  and  on  a  rule  i^isi  to 
|et  it  aside,  and  cause  shewn,  the  court  held  the  verdict  right,  and 
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1st,  When  wtiUe  It  18  no  excuse  for  not  giving  notice  to  the  drawer^ 
is  neceuary ;  and  that  on  an  apprehension  that  the  bill  would  be  dis- 
•ioo.  honoured,  he  lodged  other  money  which  he  had  of  the 

drawee's  in  the  hands  of  the  indorser,  on  an  undertak- 
ing by  the  indorser,  that  he  would  return  it  whenever 
it  should  appear  that  he  was  exonerated  from  the  bill, 
for  his  having  bther  money  of  the  drawee's  does  not 
entitle  him  to  apply  it  to  the  dishonoured  bill  unless 
he  had  notice  of  the  dishonour  '•  Nor  is  it  any  excuse 
for  not  giving  notice  to  the  drawer  of  a  bill  if  he  had 
effects  in  the  hands  of  the  drawee ;  that  the  drawee 
represented  to  the  drawer,  when  the  bill  was  drawn, 
that  he  should  not  be  able  to  provide  for  it^  and  that 
the  drawer  thereby  understood  that  he  should  have  to 
provide  for  it*. 

Lawrence,  J.  said,  the  guarantees  were  not  prevented  from  shewing 
that  they  ought  not  to  have  been  called  upon  at  all,  for  that  the 
principal  debtors  could  have  paid  the  bill  if  demanded  of  them. 
Rule  discharged.    See  Bay  I.  I3S,  9. 

'  Clegg  V.  Cotton,  3  Bos.  &'Pul.  239«  Indorsees  against  the  drawer 
of  a  bill.  The  bill  was  drawn  in  America,  on  Cullen,  of  Liverpool, 
in  favor  of  Miller  and  Robertson,  and  by  them  indorsed  to  Booth 
•  and  Co.  and  it  afterwards  came  to  the  plaintiflf's  hands.  It  was  dated 
in  1794,  and  drawn  at  90  days  sight.  In  ISOO  the  defendant 
having  other  effects  of  Cullen's  in  his  hands,  deposited  them  with 
sillier  and  Robertson,  and  Booth  and  Co.  on  an  undertaking  from 
them,  that  they  would  return  these  effects  whenever  it  should  appear 
that  they  were  exonerated  from  this  bill.  Cullen  afterwards  became 
bankrupt.  The  <lefendant  was  arrested,  and  then  said  he  should  apply 
to  Cullcn's  assignees  to  bail  him,  for  he  had  lodged  property  in 
America  to  answer  the  bill,  and  if  he  was  discharged  for  want  of 
notice,  he  should  pay  it  over  to  them.  Acceptance  and  payment 
ivere  both  refused,  but  no  notice  was  ever  given  of  it  to  the  defendant. 
Chambre  nonsuited  the  plaintiff,  on  the  ground  that  the  defendant  was 
discharged  for  want  of  notice;  and  on  rule  nisi  to  set  aside  the  nonsuit, 
and  cause  shewn,  the  court  held,  that  the  special  circumstances  did 
not  excuse  the  watu  of  notice ;  that  there  was  no  fraud  in  the  defen« 
dant,  which  was  the  ground  of  the  rule  for  dispensing  with  notice, 
and  that,  when  Miller  and  Robertson,  and  Hooth  and  Co.  were  exon- 
erated, which  they  also  were  by  want  of  notice,  the  money  deposited 
>iirith  them  belonged  toCullen's  assignees.    Rule  dischai^ged. 

Note. — It  did  not  appear  that  the  defendant  had  got  back  the  pro- 
perty which  he  deposited,  but  that  circumstance  was  not  relied  00. 

*  Staples  V.  Okincs,  1  Esp.  Rep.  332.  In  an  action  against  the 
drawer  of  a  bill,  the  defence  was  want  of  notice.  The  plaintiff 
thereupon  called  the  acceptor,  who  proved,  that  when  the  bill  was 
drawn,  be  was  indebted  to  the  defendant  in  more  than  the  amount  of 
the  bill,  but  that  he  then  represented  to  the  defendant  that  it  would 
not  be  in  his  power  to  provide  for  the  bill  when  it  should  become  due, 
and  that  it  was  therefore  then  understood  between  them  that  the  de> 
fcndant  should  provide  for  it;  and  it  was  contended  that  this  super- 
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If  at  any  time  between  the  drawing  of  the  bill  and  iit^wben  miu« 
its  presentment  and  dishonour,  the  drawee  had  some  u  neceaaary ,  and 
effects  of  the  drawer  in  his  hands,  though  induiScient  JJol  *'"*'"****"*^ 
to  pay  the  amount,  or  though  the  drawer  has  after* 
wards  withdrawn  such  effects,  he  will  nevertheless  be 
entitled  to  notice  of  the  dishonour,  and  the  laches  of 
the  holder  will  discharge  him  from  liability,  for  this 
case  differs  from  that  where  there  are  no  effects  wlmt- 
ever  of  the  drawer  in  the  hands  of  the  drawee  at  the 
time,  because  the  drawer  must  then  know  that  he  is 
drawing  upon  accommodation,  and  without  any  rea- 
sonable expectation  that  the  bill  will  be  honoured ; 
but  if  he  have  effects  at  the  time,  it  would  be  dan- 
gerous and  inconvenient  merely  on  account  of  the 
shifting  of  a  balance,  to  hold  notice  not  to  be  neces- 
sary;  it  would  be  introducing  a  number  of  collateral 
issues  upon  every  case  upon  a  bill  of  exchange,  to 
examine  how  the  accounts  stood  between  the  drawer 
and  the  drawee,  from  the  time  the  bill  was  drawn, 

down  to  the  time  when  it  was  dishonoured  *.     For 

f      — — ■         I  III  ■■III    ^^1^— > 

scded  the  necessity  of  giving  the  defendant  notice.  But  Lord  Ken- 
yon  held,  that  it  did  not,  and  nonsuited  the  plaintiff. 

'  Orr  V.  Maginnisy  7  East.  d59» — 3  Smith,  32S.  S.  C.  In  an  action 
by  the  payees  against  the  drawer  of  a  foreign  bill,  payable  at  90  dayi 
after  sight,  the  declaration  averred  presentment  for  acceptance  and 
refusal,  presentment  for  payment,  and  refusal,  and  protest  for  non» 
payment;  it  then  averred,  that  at  the  lime  of  making  the  bill  and 
from  then.ce  until  presentment  for  payment,  the  defendant  had  no 
effects  ID  the  hands  of  the  drawees.  At  the  tria]  it  appeared,  that  at 
the  time  of  drawing  the  bill,  the  defendant  had  effects  in  the  handt 
of  the  drawees,  but  to  what  amount  did  not  appear;  but  that  when 
the  bill  was  presented  for  acceptance,  and  thence  until  presentment 
for  payment  he  had  not  any*  The  bill  was  only  noted  for  non-ac- 
ceptance, but  was  protested  for  non-payment,  no  notice  of  non-«ccept> 
ance  was  given  to  the  defendant.  '1  he  plaintiffs  had  paid  the  amount 
to  an  indorsee.  They  were  nonsuited  for  want  of  proving  protest 
for,  and  notice  of  non-acceptance.  On  motion  to  set  aside  the  non- 
suit, Bickerdike  and  Bollman  and  other  cases  were  cited  to  shew  that 
no  notice,  and  therefore  no  protest  was  necessary*  But  Lord  Ellen- 
borough  said,  that  that  case  went  on  the  ground  that  there  were  no 
effects  in  the  hands  of  the  drawee  at  the  time  when  the  bill  wa9 
drawn,  and  the  other  cases  followed  on  the  same  ground*  but  that  no 
case  had  extended  the  exemption  to  cases  where  the  drawee  had 
effects  of  the  drawer's  in  his  hands  at  the  time  when  the  bill  was 
drawn*  though  the  balance  might  vary  afterwards,  and  be  turned  into 
the  opposite  scale.    Rule  refused. 

Hammond  v.  Dufrene,  3  Campb.  145.  This  was  an  action  on  a 
^ill  of  exchange  for  ;£301.  ]7«.  lOd.  dated  the  25th  of  April,  ISll, 
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lit.  When  iioficff   thc  sanic  reason,  if  the  drawer  of  a  bill  of  excbange, 

efnon-accepUnce       ,         .     .  ,  ^  i  /v  •        i 

is  neeesnry;  and   When  it  IS  presented  for  acceptance,  has  effects  m  thc 
«oa  hands  of  the  drawees,  though  he  is  indebted  to  them 

in  a  much  larger  amount,  and  they,  without  his  pri- 
vity, have  appropriated  the  effects  in  their  hands,  to 
the  satisfaction  of  their  debt,  he  is  entitled  to  notice 
of  the  dishonour  '•     Nor  is  actual  value  in  the  hands 

drawn  by  the  defendant  upon  and  accepted  by  Messrs.  Dufrene  and 
Penny,  payable  at  three  months  after  date.  To  excuse  the  proof  of 
notice  to  the  defendant  of  the  dishonour  of  the  bill,  one  of  the  ac« 
ccptors  was  called,  who  stated,  that  when  the  bill  was  drawn  and  ac- 
cepted, they  had  no  effects  of  the  drawer  in  their  hands,  but  that 
before  the  bill  became  due,  he  paid  a  sum  of  £400,  on  their  account. 
Farke,  for  the  plaintiff,  insisted,  that  this  was  an  accommodation  bill, 
and  that  the  drawer,  therefore,  was  not  entitled  to  notice  of  its  dis- 
honour. Lord  Ellenborough  said,  I  think  the  drawer  has  a  right  to 
notice  of  the  dishonour  of  a  bill  if  he  has  effects  in  the  hands  of  the 
acceptor  at  any  time  before  it  becomes  due.  In  that  case  he  may 
reasonably  expect  that  the  bill  will  be  regularly  paid,  and  he  may  be 
prejudiced  by  receiving  no  notice  that  it  is  dishonoured.  I  am  aware 
that  the  inquiry  has  generally  been  as  to  the  state  of  accounts  between 
the  drawer  and  the  drawee  when  the  bill  was  drawn  or  accepted ;  but 
I  conceive  the  whole  period  must  be  looked  to,  from  the  drawing  of 
the  bill  till  it  becomes  due,  and  that  notice  is  requisite  if  the  drawer 
bas  effects  in  the  hands  of  the  drawee  at  any  time  during  that  in- 
terval :  therefore,  if  the  defendant  in  this  case  paid  a  sum  of  money 
for  Messrs.  Dufrene  and  Penny,  before  the  28th  of  July,  you  must 
prove  that  he  had  due  nbtice  it  was  not  paid  on  that  day  by  the 
acceptors.  The  case  was  afterwards  brought  before  the  court,  but 
the  direction  of  the  judge,  at  Nisi  Prius,  upon  this  point,  was  not 
questioned. 

Thackray  <&.  Blackett,  3  Campb.  l64.  Thc  drawer  of  iwo  bills  of 
exchange,  before  they  became  due,  received  notice  that  they  were 
accidentally  destroyed,  and  was  called  upon  to  give  others  in  their 
stead,  according  to  the  statute  of  9  &  10  W.  3,  c.  17-  When  the 
bills  were  drawn  he  had  no  effects  in  the  hands  of  the  acceptors,  but 
before  either  was  due,  they  were  indebted  to  him  to  an  amount  less 
than  one  of  the  bills,  and  became  bankrupt.  Held  that  he  was 
nevertheless  entitled  to  notice  of  the  dishonour  of  both  hills.  Lord 
Ellenborqugh  said,  the  excuse  of  want  of  effects  in  their  bands  I  think 
is  unavailing,  as  to  both  bills ;  I  cannot  make  any  distinction  be- 
tween the  two.  If  there  was  an  open  account  between  the  parties, 
and  the  acceptors  were  indebted  in  any  sum  to  the  drawer  before  the 
bills  became  due,  I  cannot  say  that  he  mtist  necessarily  have  been 
aware  before  hand  that  either  of  them  would  be  dishonoured.  Judges 
of  the  greatest  authority,  have  doubted  of  the  propriety  of  the  ruW 
laid  down  in  Bickerdike  v.  Bollman,  and  I  certainly  will  not  give  it 
any  extension.     Plaintiff  nonsuited. 

'  Blackham  <v.  Doren,  2  Campb.  503.  This  was  an  action  against 
the  drawer  of  a  bill  for  £250,  payable  after  sight,  of  which  ac<;ept- 
ance,  had  been  refused ;  and  to  excuse  the  want  of  notice  of  non-accept* 
ance,  it  was  proved,  that  when  the  bill  was  presented,  though  th« 
drawer  had  effects  in  the  hands  of  the  drawee  to  the  amount  of 
^1500,  yet  that  be  owed  them  £10,000,  or  ;£  11,000,  and  that  tb«j 
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Df  the  drawee  at  the  time  of  drawing,  essentially  neces-  ijt.  when  miiet 
sary  to  entitle  the  drawer  to  notice  of  dishonour  of  the  wnweMBryjaod 

•'  •  1  •   1  ij      •  what  #»«•«■  OBU»- 

bill,  for  circumstances  may  exist,  which  would  give  a  sioa- 
drawer  good  ground  to  consider  he  had  a  right  to  draw 
a  bill  upon  his  correspondent;  as  where  he  had  con- 
signed effects  to  him,  to  answer  the  bill,  though  they 
may  not  have  come  to  him  at  the  time  when  the  bill  was 
presented  for  acceptance,  to  which  may  be  added  the 
case  of  bills  drawn  in  respect  of  other  fair  mercantile 
agreements  ■.  And  therefore  where  the  drawer  had 
sold  and  shipped  goods  to  the  drawee,  and  drew  the 
bill  before  they  had  arrived,  and  the  drawee  not  hav* 
ing  received  the  bill  of  lading,  refused  to  accept  the 
goods  because  they  were  damaged,  and  who  refused  to 
accept  the  bill,  it  was  decided,  that  the  drawer  was 
discharged  for  want  of  notice  *.     But  if  the  vendor  of 

had  appropriated  the  effects  to  go  in  satisfaction  of  this  debt;  this 
appropriation,  howev.er,  was  without  the  defendant's  privity;  Lord 
Ellcnboroagh  said,  ''  If  a  man  draws  upon  a  house«  with  whom  he 
has  DO  account^  he  knows  that  the  bill  will  not  be  accepted ;  he  can 
suffer  no  injury  from  want  of  notice  of  its  dishonour,  and  therefore 
he  is  not  entitled  to  such  notice ;  but  the  case  is  quite  otherwise 
where  the  drawer  has  a  fluctuating  balance  in  the  hands  of  the  . 
drawee ;  there  notice  is  peculiarly  requisite.  Without  this,  how  can 
the  drawer  know  that  credit  has  been  refused  to  him,  and  that  his 
hill  has  been  dishonoured.  It  is  said  here*  that  the  eflfects  in  the 
hands  of  the  drawees  were  all  appropriated  to  discharge  their  own 
debt ;  but  that  appropriation  should  appear  by  writings  and  the  de- 
fendant should  be  a  party  to  it.  I  wish  that  notice  had  never  been 
dispensed  with,  and  then  we  should  not  have  been  troubled  with 
investigating  accounts  between  drawer  and  drawee.  I  certainly 
will  not  relax  the  rule  still  farther,  which  I  should  do  if  I  were  to 
hold  that  notice  was  unnecessary  in  the  present  case.  Plaintiflf  non« 
suited. 

'Per  Lord  Ellenborough,  in  Legge  v.  Thorpe,  12  East.  175. — Per 
Eyre,  C.J.  in  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  654.— Ex  parte 
Wilson,  11  Ves.  jun.  411. 

^  Rucker  and  others  v.  Hiller,  l6  East.  43. — ^3  Campb.217'  334. 
S.C.  Where  one  draws  a  bill  of  exchange,  with  a  bona  fide  reason- 
able expectation  of  having  assets  in  the  hands  of  the  drawee,  as  by 
having  shipped  goods  on  his  account,  which  were  on  their  way  to 
the  drawee,  but  without  the  bill  of  lading  or  invoice,  the  drawer  is 
entitled  to  notice  of  the  dishonour,  though  in  fact  the  goods  had 
not  come  to  the  hands  of  the  drawee  at  the  time  where  the  bill  was 
presented  for  acceptance,  or  he  had  rejected  them,  and  he  returned 
it  marked  **  no  effects.**  Lord  Ellenborough,  C.  J.  said,  when  the 
drawer  draws  his  bill  on  the  bond  fide  expectation  of  assets  in  the 
hands  of  the  drawee  to  answer  it,  it  would  be  carrying  the  case  of 
Bickerdike  9.  BoUman  further  than  has  ever  been  done,  if  he  were 
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goods  sold  upon  credit,  draws  upon  the  purcfiasef  ^ 
billy  which  would  be  due  long  before  the  expiration- 
of  the  stipulated  credit,  he  is  not  entitled  to  notice 
of  the  dishonour,  because  he  had  no  right  to  expect 
that  the  drawee  would  honour  the  bill '.  It  should 
seem,  that  although  the  drawer  or  other  party  may 
not  have  advanced  money  or  goods  to  the  drawee,  yet 
if  he  has  deposited  short  bills  or  policies,  or  even  title-^ 
deeds  in  his  hands,  or  has  accepted  cross  bills,  and 
had  reasonable  ground  to  expect  that  the  drawee 


«^ 


Dot  at  all  events  entitled  to  notice  of  the  dishonour.  And  I  knoir  thm 
opinion  of  my  Lord  Chancellor  to  be,  that  the  doctrine  of  tfaat  case 
ought  not  to  be  pushed  further.  The  case  is  very  difTerent  where 
the  party  knows  that  he  has  no  right  to  draw  the  bill.  There  are  many 
occasions  where  a  drawee  may  be  justified  in  refusing,  from  motives 
of  prudence,  to  accept  a  bill,  on  which  notice  ought  neverthelesr  tO' 
be  given  to  the  drawer ;  and  if  we  were  to  extend  the  exception- 
further,  it  would  come  at  last  to  a  general  dispensation,  with  notice 
of  the  dishonour,  in  all  cases  where  the  drawee  had  no  assets  in 
hand  at  the  very  time  of  presenting  the  bill ;  and  thus  get  rid  of 
the  general  rule  requiring  notice,  than  which  nothing  is  more  con* 
venient  in  the  commercial  world.  A  bon&  fide  reasonable  expecta* 
tion  t>f  assets  in  the  hands  of  the  drawee  has  been  several  times 
held  to  be  sufficient  to  entitle  the  drawer  to  notice  of  the  dishonour, 
though  such  expectation  may  ultimately  have  failed  to  be  realized. 

'  Claridge  if,  Dalton,  4  M.  &  S.  226.  The  drawer  of  a  bill  of 
exchange,  who  has  no  effects  in  the  hands  of  the  drawee,  except  that 
he  has  supplied  him  with  goods  upon  credit,  which  credit  does  not  ex* 
pire  till  long  after  the  bill  would  become  due,  is  not  discharged  by 
want  of  notice  of  the  dii^honour.  Time  given  by  indorsee  to  the 
payee  docs  not  discharge  the  drawer.  .Lord  Ellenborough,  C.  J. 
said,  I  accede  to  the  proposition,  that  where  there  are  any  funds  id 
the  hands  of  the  drawee,  so  that  the  drawer  has  a  right  to  expect, 
or  even  where  there  are  not  any  funds,  if  the  bill  be  drawn  under  such 
circumstances,  as  may  induce  the  drawer  to  entertain  a  reasonable 
expectation  that  the  bill  will  be  accepted  and  paid,  the  person  so 
drawing  it  is  entitled  to  notice;  but  this  bill  was  dcawn  in  anticip«« 
tion  of  the  credit,  and  without  any  assurance  of  accommodation; 
and  Bayley,  J.  said,  the  case  of  Bickerdike  v.  Bollman,  has  establish- 
ed, and  I  am  disposed  to  think  rightly,  that  a  party  who  cannot  be 
prejudiced  by  want  of  notice»  shall  not  be  entitled  to  require  it ;  but 
this  rale  extends  only  to  cases  where  the  party  has  no  efifects,  or  is 
&ot  likely  to  have  effects,  or  has  no  expectation  that  he  will  have 
any.  In  all  other  cases,  the  drawer  is  entitled  to  notice,  and  this  is 
lequired  in  order  that  be  may  withdraw  forthwith  out  of  the  hands 
of  the  drawee  such  eflects  as  he  may  faappeh  to  have,  or  may  htop 
those  which  be  is  ifi  a  course  of  patting  into  bis  hands.  But  at  the 
period  when  the  bill  was  refused  payment,  the  defendant  was  not  in 
a  condition  to  have  taken  any  steps  against  Fickford,  the  drawee,  so 
as  to  derive  any  benefit  from  a  notice ;  therefore  he  was  not  entitled 
to  notice. 
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would  accept  or  pay  in  respect  thereof,  he  is  entitled  iit,  When  notife 

i    •        ,.  ,  ,  of  non-accey>taiie« 

to  notice  of  the  dishonour  •  umceaBary.  and 

The  death  %  bankruptcy,  or  known  insolvency '  of  sioiu 

■  ■  I—  11  ..IHI.!.!  ■■■■  I  I  I  ■■■■■  , 

•  Id  Walwyn  v.  St.  Quintin,  ?  Esp.  Rep.  515.  Eyre,  C.  J.  left  it  to 
the  jury  to  say,  whether  title-deeds  were  effects  or  not,  and  they 
found  in  the  affiiroative.    See  1  Bos.  &  Pul.  652.  S.  C. — Ante,  261. 

£x  parte  Heath,  2  Ves.  k  Bea.  240.— 2  Rose,  141.  S.  C.  In  this 
case  a  cfistinction  was  taken  as  to  the  necessity  of  notice  to  the 
drawer  of  a  dishonoured  bill,  depeucHng  on  the  fact  whether  the  ac* 
ceptor  has  effects,  or  whether  it  arose  out  of  a  single  transaction, 
or  oat  of  various  dealings.  In  the  latter  case  it  was  held,  that  notice 
is  equally  necessary  without  effects.  And  it  seems,  that  securities  as 
title-deeds,  and  short  brlis,  are  effects  for  this  purpose.  The  Lord 
Chancellor  said,  I  have  often  lamented  the  consequences  of  distinc- 
tion, tntrotluced  in  modern  times,  as  to  the  necessity  of  giving  notice 
of  the  non-payment  or  non-acceptance  of  a  bill  of  exchange,  whe- 
ther the  acceptor  had  or  had  not  effects,  and  I  have  the  satisfaction 
of  finding,  that  ray  opinion  has  been  adopted  by  the  courts  of  law. 
According  to  the  old  rule,  a  bill  of  exchange,  purporting  upon  the  face 
of  it  to  be  for  value  received,  the  implication  of  law  from  the  accept- 
ance was,  that  the  acceptor  had  effects.  Then  they  came  to  this  ge- 
neral doctrine,  that  it  is  not  necessary  for  the  holder  to  give  notice, 
if  he  can  shew  that  tlve  acceptor  had  no  effects.  The  first  objection 
is,  who  is  to  decide  whether  there  are  effects  or  not ;  in  the  simple 
case,  where  there  is  nothing  but  the  particular  bill,  and  no  other 
dealing  between  them,  there  is  no  difficulty  ;  but  if  there  are  com- 
plicated engagements,  and  various  accommodation  transactions,  no 
one  can  say  whether  there  are  effects  or  not,  and  there  cannot  be  a 
stronger  instance  than  that  in  the  case  of  Walwyn  a/.  St.  Quintin, 
(2  Esp.  Rep.  515.  ante,  26l.) referred  to ;  Lord  Chief  Justice  Eyre,  a 
very  good  lawyer,  left  to  the  jury  to  decide,  without  any  solution  of 
the  question,  whether  l^tle-deeds  are  effects ;  but  a  rule  that  securi- 
ties camot  be  -effects  in  any  case,  would  be  quite  destructive  of  all 
eommeitrial  dealing.  Are  not  short  bills,  for  instance,  effects?  Is 
it  of  no  importance  to  the  holder  to  have  notice  that  he  may  with- 
draw them  from  the  possession  of  the  acceptor }  The  courts  were 
obliged  necessarily  to  decide,  that  if  bills  were  accepted  for  the 
accommodation  of  the  drawer,  and  there  was  nothing  but  that  paper 
between  tbero«  notice  was  not  necessary,  the  drawer  being*  as  be- 
tween htm  and  tlie  acceptor,  first  liable;  but  if' bills  were  drawn 
for  the  accommodation  of  the  acceptor,  the  transactic^n  being  for 
his  benefit,  there  must  be  notice  without  effects,  and  if  in  result  of 
various  dealings,  the  surplus  of  accommodation  is  on  the  side  of  the 
acceptor,  he  is,  with  regard  to  the  drawer,  exactly  in  the  same  situa- 
tion of  an  acceptor  having  effects,  and  the  failure  to  give  notice  may 
he  equally  detrimental,  I  will  in  this  instance  give  an  enquiry.  It  is 
upon  the  petitioner  to  prove,  that  in  all  this  complication,  there  is 
nothing  which  the  law  calls  effects,  he  may  therefore  have  liberty  to 
call  a  meeting,  and  must  pAy  the  costs  of  this  application. 

*Poth.  pi.  146. 

*  Russell  c.  Langstaffe,  Dougl.  497-  515. — Esdaile  v.  Sowerby, 
11  East.  114.— Ex  parte  Wilson,  11  Ves.  jun.  412.— -Whitfield  v.  Sa;- 
vage,  2  Bos.  &  Pul.  279.  Thackray  v.  Blackelt,  3  Campb.  l65,— • 
Bayl.  115.  ace.  Ex  parte  Smith,  3  Bro.  C.  C.  1.  contra. 

In  Russell  v,  Langstaffe,  Dougl.  497*  515.  Lee,  said,  arguendo, 
that  it  had  frequently  been  ruled  by  Lord  Mansfield  at  Guildhall, 
that  it  is  not  an  excuse  for  not  making  a  demand  on  a  note  or  bill, 
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twu  wheb  nuue  the  drawee,  or  his  being  in  prison  %  constitute  no  eio^ 
bi  iKMMry;  and    cuscs,  either  at  law  or  m  equity^  for  the  neglect  to  give 

due  notice  of  non-acceptance  or  non-payment ;  be^ 
cause  many  means  may  remain  of  obtaining  payment 
by  the  assistance  of  friends  or  otherwise,  of  which  it 
is  reasonable  that  the  drawer  and  indorsers  should 
have  the  opportunity  of  availing  themselves,  and  it 
is  not  competent  to  the  holders  to  shew  that  the  delay 
in  giving  notice  has  not  in  fact  been  prejudicial*; 
nor  will  the  circumstance  of  the  drawee's  having  in- 

or  for  not  giving  notice  of  non-paymenti  that  the  drawer  or  acceptor 
lias  become  a  bankrupt,  as  roany  means  may  remain  of  obtaining 
payment  by  tbe  assistance  of  friends  or  otherwise ;  and  Lord  Mans- 
field,  who  was  in  court,  did  not  deny  the  assertion.  This  dictum 
was  also  referred  to,  arguendo,  in  Bickcrdike  v.  Bollman,  1  T.  R.  408* 

Esdaile  <u,  Sowcrby,  1 1  East.  1 14.  In  an  action  by  the  indorsees 
of  a  bill  of  exchange,  drawn  by  Cheetham  upon  Hill,  in  favour  of 
tbe  defendants,  and  by  them  indorsed  to  the  plaintiffs,  a  verdict  was 
found  for  the  plaintiff,  subject  to  a  case  for  tbe  opinion  of  the  court. 
The  bill,  which  was  payable  in  London,  became  due  on  Saturday, 
20th  February,  and  then  dishonoured.  By  a  mistake,  the  notice  of 
non-payment  was  not  given  to  the  defendants  till  the  27th,  whereas 
it  ought  to  have  been  given  on  the  24th,  and  payment  was  refused, 
on  the  ground  of  these  laches;  before  the  bill  became  due  tbe 
drawer  had  stopped  payment  and  become  bankrupt,  and  the  ac- 
ceptor was  insolvent.  The  drawer  had  himself  apprised  the  defen* 
dant  of  his  situation  at  the  time  of  his  stopping  payment,  and  that 
this  bill  would  not  be  paid,  and  they  knew  that  the  acceptor  had 
no  funds  but  such  as  the  drawer  furnished  him  with,  and  on  the  25th 
February,  they  admitted  to  the  plaintiff's  agent,  that  they  knew  of 
the  insolvency  of  the  drawer  and  acceptor.  It  was  contended  that 
notice  of  the  dishonour  was  unnecessary.  But  tbe  court  was  clear 
that  the  insolvency  of  the  drawer  and  acceptor,  and  the  knowledge 
of  it,  did  not  dispense  with  the  necessity  of  giving  notice  of  the  dis- 
honour of  the  bill  to  tbe  defendants.  And  Lord  Ellenborough  said> 
^'  It  is  too  late  now  to  contend,  that  the  insolvency  of  the  drawer  or 
acceptor  dispenses  with  the  necessity  of  a  demand  of  payment  or  of 
notice  of  the  dishonour." — BouUbee  v.  Stubbs,  IS  Ves.  jun.  21.  The 
Lord  Chancellor,  after  deciding  that  indulgence  to  the  principal,  by 
taking  a  mortgage  and  giving  time,  discharges  the  surety,  though 
such  conduct  may  be  for  tbe  benefit  of  the  surety,  said  "  It  is  in  most 
cases  for  the  advantage  of  the  surety,  but  the  law  takes  so  little 
notice  of  that  circumstance,  that  if  the  acceptor  of  a  bill  becomes 
bankrupt,  the  holder  must  give  notice  to  the  drawer,  as  another  per« 
son  has  no  right  to  judge  what  are  his  remedies,  and  the  original 
implied  contract  being,  that  as  far  as  the  nature  of  the  original  secu* 
rity  will  admit,  the  surety,  paying  the  debt,  shall  stand  in  the  place 
of  the  creditor." 

■  Per  Alvanley,  C.  J.  in  Haynes  v.  Birks,  5  Bos.  &  Pul.  601. 

*  Esdaile  'u.  Sowerby,  11  East.  147. — Russell  v.  Langstaffe,  DougL 
515. — Bickerdike  v.  Bollman,  IT.R.  40S. — De  Berdt  v.  Atkinson, 
2  Hen.  Bla.  336.— Nicholson  o.  Gouthit,  id.  6l2.;  and  admitted  by 
the  court  in  Warrington  v.  Furbor,  8  East.  $45,  6.  7* 


b^  XOK-ACCEPTAKCE  OF  A   Bltt.  S73 

(oTtned  the  drawer,  before  the  bill  was  presented  for  ist  Vben  notice 

.  .  .         .  I  1  .    t  ofnon-acceptanc^ 

acceptance  or  became  due;  that  he  could  not  honour  vnecesuiy,  and 
It,  be  a  sufficient  Excuse  for  not  giving  notice  ;  and  swn. 
therefore  where  A;  to  accommodate  B.  lent  him  a 


drawn  by  himself  upon  and  accepted  by  C.  who 
bad  effects  of  his  in  his  hands,  and  B.  indorsed  it  to 
D.  who  indorsed  it  over;  and  the  day  before  the  bill 
became  due,  B.  paid  the  amount  to  A.  who,  on  hear- 
ing that  C.  had  failed ^  gave  B.  a  check  for  the  amount 
of  the  billy  and  sent  him  with  it  to  D.  to  enable  him 
to  pay  the  bill  when  due  i  and  four  days  after  that 
time  A.  learning  that  payment  had  not  been  demand- 
ed, desired  D.  not  to  pay  the  bill|  as  no  notice  of  non^ 
payment  had  been  given  by  the  holder,  and  offered 
to  indemnify  him,  notwithstanding  which  D.  after- 
wards paid  the  bill ;  it  was  holden  first,  that  D.  paid 
the  bill  in  his  own  wrong*  and  secondly,  that  A,  was 
entitled  to  recover  back  the  money  paid  into  the  liands 
of  D.  by  B,  in  an  action  for  money  had  and  received  *. 
Again,  in  Esdaile  v.  Sowerby '  it  was  held,  that* 
though  the  indorsers  of  a  bill  of  exchange  had  full 
knowledge  of  the  bankruptcy  of  the  drawer,  and  of 
the  insolvency  of  the  acceptor  before  the  bill  became 
due,  and  that  it  was  impossible  it  could  be  paid,  yet 
that  they  were  discharged  by  the  holders  not  giving 
them  due  notice,  on  account  of  a  mistake  by  misdi^ 
rectuig  a  letter  containing  such  notice.  But  where 
the  drawer  of  a  bill,  a  few  days  before  it  became  due^ 
stated  to  the  holder,  that  he  had  no  regular  residence^ 
and  that  he  would  call  and  see  if  the  bill  had  been  paid 

'  Nicholson  v.  Gouthit,  2  Hen.  Bla.  6l2.— ^Staples  p.  Okines,  1  Esp. 
Rn>.33^.~Ia  Esdaile  V.  Sowerby,  11  East.  117.  Lord  Ellen  borough 
observed,  that  as  to  the  knowledge  of  the  dishonour  being  equivalent 
to  due  notice  of  it  given  to  hira  by  the  holder,  the  case  of  Nicholson 
V*  Gouihit,  is  so  decisive  an  authority  against  that  doctrine  that  we 
cannot  enter  even  into  the  discussion  of  it 

MVhitfield  V.  Savage,  2  Bos.  &  Pul.  277.— Clegg  v.  Cotton, 
3  Bos.  &  Pol.  239. ;  but  see  Brett  v.  Levett,  13  East.  213,  4.  as  to 
>Q  acknowledgment  by  a  drawer  before  the  bill  became  due  that  he 
knew  it  would  not  be  paid,  infra* 

^  H  East,  114.  ante,  272  ;  but  see  Brett  v.  Levett,  13  Bait  213|  4. 

T 
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lit.  When  lunke  bjr  the  stcccptor,  tt  was  held  that  he  was  not  entitled 

df non-acceptance  .  ^  *^       f  »  i       i        •         ^t_         j-  j 

Uneceiaarti;  and  to  Botice  of  its  ofshooour,  he  haviDg  thus  dispensed 
iLu  '*  with  it  * ;  and  if  the  drawer,  on  being  applied  to  by 

the  holder  before  a  bill  is  due,  to  know  if  it  will  be 
paid,  answer,  that  it  Mali  not,  he  is  not  entitled  to 
notice  of  non-payment*;  and  where  one  of  several 
drawers  of  a  bill  was  also  the  acceptor,  it  was  held, 
in  an  action  against  the  drawers^  that  proof  of  these 
circumstances  dispensed  with  the  necessity  for  prov- 
^  ing  that  notice  of  non-payment  was  in  fact  given,  be- 

cause notice  to  one  of  several  joint  drawers  of  a  bill 
is  aufficientp  and  the  acceptor  being  himself  a  drawer, 
he  had  notice  of  his  own  default '. 

In  general,  the  drawer  will,  as  already  observed,  be 
at  liberty  to  rebut  the  presumption  that  he  could  not 
have  been  damnified,  raised  hy  the  proof  of  his  haying 
no  effects  in  the  hands  of  the  ^rawce,  by  proving 
that  he  has  really  sustained  damage^;  and  a  surety  for 
the  acceptor,  who  has  been  obliged  to  pay  the  amount 
of  the  bill  in  consequence  of  tl>e  acceptor's  bankrupt- 
cy,, need  not  in  an  action  against  him  for  money  paid, 
prove  the  due  presentment* of  the  bill,  &c.  ^ 

A  neglect  to  give  immediate  notice  may  however 
be  excused  by  some  other  circumstances  besides  the 
want  of  effects.  Thus,  the  absconding  or  absence  of 
the  drawer  or  indorser  may  excuse  the  neglect  to  ad- 
vise him*;  and  the  sudden  illness  or  death  of  the 
holder  or  his  agent,  or  other  accident  y,  may  constitute 


>  Phipson  V.  Knrller,  4  Campb.  2S5.— 1  Stark.  Il6.  S.  C, 

*  Brett  t>.  Levett,  13  Kast.  214. 

^  Ponhousc  r.  Parker  and  others,  1  Campb.  82.  in  which  Lor^  B- 
lenborough  held,  that  the  plaintiflf  was  not  bound  to  prove  that  tbe 
defendant  had  received  express  notice  of  tbe  dishonour  of  the  bill  which 
must  necessarily  have  been  known  to  one  of  them,  and  the  inowlcd^ 
of  one  was  the  knowledges  of  atl.  But  if  there  was  any  fraud  in  the 
transaction,  a  diflerrnt  rule  would  prevail,  Ptr  Lord  Ellenboroogb, 
in  Bignold  v.  Waterhouse,  1  M.  &  S.  259. 

♦  Aiite,  268,  9y  but  sec  Rogers  v.  Stevens,  12  T.  R.  713« 

•  Warrington  r.  Furbor,  8  East.  242. 

^  Walwyn  v.  St.  Quintin,  2  Esp.  Rep.  5 16.— 1  Boi.  tc  P«1. 6S2.  &C. 
Bui.  Ni.  PH.  273, 4.  and  see  Crosse  v.  Smith,  1  M.  &.S.  545.— Bowa 
r.  Howei  5  Taunt  30. 

*  There  is  no  reported  case  deciding  whether  accident  will  excuse; 
a  delay  in  giving  notice  of  non  acceptance  or  non-payment*    In  ^f^^ 
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kn  excuse  for  the  want  of  a  regular  notice  to  any  of  Jf^^^w^Itac* 

the  parties,  provided  it  be  given  as  soon  as  possible  ^^^^'^'•*^  •  JJS2 

after  the  impediment  is  removed ".    And  the  holder  «^^ 

of  a  bill  of  exchange  is  excused  for  not  giving  regu^ 

lar  notice  of  its  being  dishonoured  to  an  indorser,  of  * 

whose  place  of  residence  he  is  ignorant^  if  he  use 

V 

ton  V.  Shepherd,  6  East.  15,  in  notes,  Oarrow  and  Russell  contended, 
tbatwbether  due  notice  has  been  given  in  reasonable  time,  musr^ 
from  the  necessity  of  the  thing,  be  a  question  of  fact  for  the  consi- 
deration of  the  jury.  That  it  depended  upon  a  thousand  combina- 
doDs of  circnmstanccs  which  could  not  be  reduced  to  rule;  if  the 
party  were  taken  ill,  if  he  lost  his  senses,  if  he  wefe  under  duress, 
kc.  how  could  laches  be  imputed  to  him,  suppose  he  were  prevented 
from  giving  notice  within  the  time  named  by  a  physical  impossibility. 
$Qch  a  rule  of  law  must  depend  upon  the  distance,  upon  the  course 
of  the  post,  upon  the  state  of  the  roads,  upon  accidents,  all  which  it 
is  absurd  to  Imagine.  Lord  Keoyon,  C.  J.  1  cannot  conceive  how  this 
can  be  a  matter  of  law.  I  can  understand  that  the  law  should  re^ 
quire  that  due  diligence  shall  be  used,  but  that  it  should  be  laid  dowrf 
that  the  notice  must  be  given  thkt  day  or  the  next,  or  at  any  precise 
time,  under  whatever  circumstances,  is,  I  own,  beyond  my  compre- 
hension. I  should  rather  have  conceived  that  whether  due  diligence 
bad  or  had  not  been  us^  was  a  question  for  the  jury  to  consider, 
under  all  the  circumstances  of  accident,  necessity,  and  the  like.  This, 
however,  is  a  question  very  fit  to  be  considered,  and  when  it  goe* 
down  to  trial  again  I  shall  advise  the  jury  to  find  a  special  verdict. 
I  find  invincible  objections  in  my  own  mind  to  consider  that  the  rule 
of  law  requiring  due  diligence,  is  tied  down  to  the  next  day.  la 
Darbishire  T7.  Parker,  6  East.  3.  it  was  held,  that  reasonable  time  is  a 
natter  of  law  for  the  court. 

'  Turner  v.  Leach,  sittings  at  Guildhall,  post,  Hilary  Term,  1S18, 
cor.  Lord  Ellcnborough.  Assumpsit  by  the  eleventh  indorser  of  a  bill 
of  exchange,  against  the  eighth*indorser,  for  default  of  payment.  It 
appeared,  that  in  due  time  on  the  4th  September,  1817,  the  returned 
hill,  with  notice  of  the  dishonour,  was  left  at  the  house  of  Richard' 
Bennett,  the  tenth  indorser,  inclosed  in  a  letter  addressed  to  him. 
That  in  consequence  of  the  dangerous  illness  of  his  wife  at  a  distant 
place,  he  had  on  the  1st  September  left  his  house  in  care  of  a  lad,  who 
^  DO  authority  to  open  letters,  intending  to  return  on  the  dd  Sep« 
tenber,  bat  that  in  consequence  of  the  increasing  dangerous  lUness 
of  his  wife,  he  did  not  return  till  after  the  8th  September,  on  which 
day  his  brother  opened -the  letter,  and  immediately  gave  notice  of  the 
dishonour  of  the  bill  to  the  plnintifl'  who  paid  it,  and  then  called  upon 
the  defendant,  who  insisted  that  he  was  discharged  for  want  of  earlier 
notice.  It  was  urged  for  the  plaintiff,  that  the  dangerous  illness  of  . 
fiichard  Bennett's  wife,  excused  his  absence  from  home,  and  the  delay 
in  giving  notice  of  the  dishonour,  and  that  as  the  dishonour  of  a  bill 
is  contraiy  to  the  contract  and  expectation  of  the  parties,  there  is 
^  reason  for  requiring  an  indorser  to  be  in  the  way,  or  to  appoint  an 
sgent  in  bis  absence  to  provide  for  such  an  event.  But  Lord  Ellen- 
borough  ruled  that  these  circumstances  constituted  no  excuse  for  the 
delay  in  giving  notice.    A  case  was  reserved  upon  another  point. 

*  Poth.  pi.  144. ;  but  a  mntake  in  directing  a  letter  is  no  excise,  ^ 

tsdailc  ».  Sowerby,  1 1  East.  1 14.  ante,  273. 


576  OF   PROTEST   AKD   NOTICE 

j8t.  When  noiUe  reasonable  diligence  to  discover  where  the  indorser 
umece$9anf:  nn6  may  be  found '.  And  Lord  Ellenborough  observed, 
•ion*        *  ""*"  "  When  the  holder  of  a  bill  of  exchange  does  not 

know  where  the  indorser  is  to  be  found,  it  would  be 
very  hard  if  he  lost  his  remedy  by  not  communicating 
immediate  notice  of  the  dislionour  of  the  bill;  and 
I  think  the  law  lays  down  no  such  rigid  rule.  The 
bolder  must  not  allow  himself  to  remain  in  a  state  of 
passive  and  contented  ignorance ;  but  if  he  uses  rea- 
sonable diligence  to  discover  the  residence  of  the 
indorser,  I  conceive  that  notice  given  as  soon  as  this 
is  discovered  is  due  notice  of  the  dishonour  of  the  billi 
within  the  usage  and  custom  of  merchants.''  And  it 
has  been  considered  to  be  sufficient,  when  a  promise 
sory  note  has  been  dishonoured,  to  make  inquiries  at 
the  drawer's  for  the  residence  of  the  payee  \  But  in 
a  subsequent  case  it  was  held,  that,  to  excuse  the  not 
giving  of  regular  notice  of  the  dishonour  of  a  bill  it 
is  not  enough  to  shew  that  the  holder,  being  igno- 
rant of  his  residence,  made  enquiries  upon  the  subject 
at  the  place  where  the  bill  was  payable '.  However, 
sending  verbal  notice  to  a  merchant's  counting-house 

is  sufficient,  and  if  no  person  be  there  in  the  ordinary 

—   -  .  -  ■ 

'  Bateman  v,  Joseph,  2  Campb.  4()1. — 12  East.  433.  S.  C.  *  What  is 
due  diligence,  see  Harrison  v,  Fitxhenry,  3  Esp.  2  ^0.  Quaere,  whether 
reasonable  diligence  is  in  this  case  a  question  of  fact  or  law,  1  Wightw. 
76, — 12  East.  433.-2  Campb.  46l.— 3  Campb.  262.-6  Elast.  3. ante, 
214,  n.  1.  as  to  what  is  reasonable  diligence,  4M.  &  S.  49. 

*Sturges  V.  Derrick,  Wightw.  76« 

3  BevL'ridnre  v.  Burgis,  3  Campb.  262.  This  was  ah  action  Vy  tlte 
indorsee  against  the  indorser  of  a  bill  of  exchange.  The  plaintiff 
had  given  the  defendant  no  notice  of  its  dishonour  till  several 
months  after  it  became  due ;  the  fNCUse  alledged  for  this  omission  was, 
that  the  plaintiff  was  ignorant  of  ihe  defendant's  address,  which  did 
not  appear  upon  the  bill,  but  the  only  evidence  adduced  to  shew  that 
be  had  used  any  diligeuce  to  discover  this,  was,  tl^^t  he  had  made, 
inquiries  upon  the  subject  at  a  bouse  iii  the  Old  l)4^iley,  where  the 
bill  was  made  payable  by  the  acceptor.  Lord  EUenborough.  Igno- 
rance of  the  indorsees  residence  may  excuse  the  want  eC  due  notice, 
but  the  party  roust  shew  that  he  has  used  reasonable  diligence  to  find 
it  out.  Has  he  done  so  here  ?  how  should  it  be  expected  that  the  re- 
quisite information  should  be  obtained  where  the  bill  was  payable? 
Inquiries  might  have  been  made  of  the  other  persons  whose  names 
appeared  upon  the  bill,  and  application  might  have  been  made  to 
persons  of  the  same  name  with  the  defendant,  whosa  addresses  are 
set  down  in  the  directory.    PlaintifT  nonsuited. 
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hours  of  business,  it  is  not  necessary  to  leave  or  send  i»t.  Whentwfw* 

*^  .  ,       ofnoii-acceptance 

a  wntten  one,  nor  is  it  necessary  to  make  enquiries  Un^cfSMry;  and 
after  the  party,  so  as  to  give  him  notice  elsewhere  "•      iion. 

The  holder  of  a  bill  of  exchange  is  also  excused 
for  not  giving  notice  in  the  usual  time,  by  the  day  on 
which  he  should  regularly  have  given  notice,  being  a 
public  festival,  on  which  he  is  strictly  forbidden  by 
his  religion  to  attend  to  any  secular  affairs  ^  But  the 
loss  or  destruction  of  an  accepted  bill  affords  no  ex<- 
cuse  for  the  delay  in  giving  notice  of  non-payment  *• 
Nor  would  the  bankruptcy  of  a  drawer  or  indorser  of 
a  bill,  or  indorser  of  a  note,  excuse  the  neglect  to  give 
notice  of  the  default  of  the  drawee,  to  the  bankrupt 

or  his  assignee  ♦. 

^ 

'  Goldsmith  and  others  r.  Bland  and  others,  cor.  Lord  Eldon,  1  Mac 
ISOO.-^Bayl.  1?7.  note  1.  The  plaintiffs  sued  the  defendants  as  in* 
dormers  of  two  foreign  bills,  and  to  prove  notice,  .the  plaintiffs  shewed 
thai  they  sent  a  clerk  to  the  defendant's  counting-house  near  the  l^x- 
change,  hetween  four  and  five  o'clock  in  the  afternoon,  nobody  was  in 
the  counting-house ;  the  clerk  saw  a  servant  girl  at  the  house,  who 
said  that  nobody  was  in  the  way,  and  he  returned,  having  left  no  ' 
message  with  her.  Lord  Rldon  told  the  jury*  that  if  they  thought  the 
defendants  ought  to  have  had  somebody  in  the  counting-house  at  the 
time,  be  was  of  opinion  that  the  plaintiffs  had  done  all  that  whs  ne- 
cessary by  sending  their  clerk  ;  that  the  notice  was  in  law  sufticient,  if 
the  time  was  regular,  whether  the  defendants  wei^  solvent  at  the  time 
or  Qol.  The  jury  thought  the  defendants  ought  to  have  had  somebody 
in  the  counting-house  at  the  time,  and  that  the  plaintiffs  had  done  all 
that  was  necessary.     Verdict  for  the  plaintiffs  for  £i63S.  Post  9^5. 

Crosle  and  others  v.  Smith  and  others,  1  M.  &  S.  545.  Notice  to  the 
drawers  of  non-payment  of  a  bill  of  exchange  by  sending  to  their 
counting-house  during  hours  of  business  on  two  successive  days, 
luiocking  there  and  making  noise  sufBcient  to  be  heard  by  persons 
within,  and  waiting  there  several  minutes ;  the  inner  door  of  the 
counting-house  being  locked  is  sufficient  without  leaving  a  notice  in 
writing,  or  sending  by  the  post,  though  some  of  the  drawers  lived 
at  a  small  distance  from  the  -place.  See  also  Bowes  v.  Howe, 
5  Taunt.  30.  Post,  285. 

^Lindor.  Unsworth,  2  Campb.  602.  Notice  of  the  dishonour  of 
a  bill  was  sent  to  the  plaintiff  in  London,  the  8th  of  October,  but  he 
heing  a  Jew,  and  the  8th  of  October  being  the  day  of  the  greatest 
Jewish  festival  throughout  the  year,  on  which  all  Jews  are  prohibited 
from  attending  to  any  secular  affairs,  gave  no  notice  by  the  post  of 
that  day  to  the  defendant  who  lived  at  Lancaster,  but  sent  it  to  him  by 
the  post  of  the  9th.  Lord  !l11  en  bo  rough  held,  that  the  plaintiff  was 
excused  from  giving  notice  on  the  8th  on  the  ground  of  his  religion, 
tnd  the  notice  sent  off  on  the  9th  was  sufficient.  The  plaintiff  had 
a  verdict. 

''Poth.  pL  195. — ^Thackray  V.  Blackett,  SCampb.  l64>. — Manning  « 

tod.  69.  Ante.  203. 

*eodkc^  Bank.  L.  168. — CuUen's  Bank.  L.  100. — Montague's 
^'ank.  L,  143.  n.  x.  ace.  ex  parte  Smith,  Bro.  C.  C.  1,  contra* 
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jrt.  When  tuftUe       It  has  beien  already  observed '  that  if  the  dmw^ 

ofnon-acceptance  .  .  •^  ' 

hnecesaary:  and  offer  a  Conditional  or  partial  acceptande,  the  holder 
•ion.  niust,  provided  he  means  to  resort  to  the  dratver  and 

indorsers,  give  notice  of  such  acceptance ;  it  is  said, 
however  %  that  where  the  drawee  refusfes  to  accept  ab- 
^olutely,  and  makes    a  conditional  acceptance,  the 
tehns  of  which  are  complied  with,  no  notice  of  the 
hianner  in  which  the  bill  has  been  acciepted  is  neces- 
sary ;  and  that  where  the  drawee  undertakes  by  hi^ 
acceptance  to  pay  only  part  of  the  bill,  the  parties  to 
the  bill  are  bound  to  the  extent  of  his  acceptancti 
znd  an  omission  to  give  notice  of  such  partial  accept- 
ance, does  not  discharge  them  from  the  obligation  to 
that  amount. 
Miy.  The  protett-    The  couduct  which  the  holder  must  adopt  on  the 
of  noMccept-*^^^  disJionour  of  a  foreign  bill,  differs  materially  from 
^^*  that  which  he  must  pursue  in  the  case  of  an  inland 

bill.  Whenever  notice  of  non-acceptance  of  z,  foreign 
bill  is  necessary,  a  protest '  must  also  be  made,  which 
though  mere  matter  of  form,  is  by  the  custom  of  mer- 
chants indispensibly  necessary,  and  cannot  be  supplied 
by  witnesses  or  oath  of  the  party  or  in  any  other 
way  \  and  as  it  is  said,  is  part  of  the  constitution  of 

'  Ante,  238. 

*  Bayl.  115,  6. 

.  ^  See  the  form  post,  of  a  protest  for  non-payment,  which,  with  the 
alteration  of  the  wordi  in  italics,  will  suffice  in  the  case  of  a  foreign 

bill. 

♦  Rogers  v.  Stevens,  2T.  R,  713.— Gale  v.  Walsh,  5  T.  R.  239.— 
Drr  V.  Maginnis,  7  East.  459.  360,. — Brough  v.  Parkins,  Lord  Raym. 
893.^6  Mod.  80.— 1  Salk.  131.  S.  C— Bui.  Ni,  Pri.  271.— Bayl. 
117,8. 

Rogers  v.  Stephens,  2  T.R.  713.  In  an  action  against  ^he  drawer 
pf  a  foreign  bill  of  exchauige^  it  appeared  that  the  bill  had  been 
noted  for  non-acceptance,  but  (here  was  no  proteft^  and  this  was 
ipressed  as  a  ground  for  noni^uit.  Lord  Kenyon  admitted  the  objection, 
but  upon  the  other  circumstance^  though^  this  a  case  in  which  a  pro- 
test was  not  necessary. 

Gale  V.  Walsh,  5  T.  R.  239.  In  an  action  against  the  drawer  of 
a  foreign  bill  it  was  reserved  as  a  point,  whether  it  was  nepessary  to 
prove  a  protest,  and  the  court  thqpght  it  ^9  clear,  upon  motion  to 
^uter  a  nonsuit,  that  they  suggested  to  the  plaintiff's  counsel  the  ex- 
•  -pediency  of  making  the  rule  absolute  in  thp  first  instance,  and  upon 

their  acquiescence,  it  was  accordingly  done;  they  afterwards,  how« 
ever,  wished  to  have  it  opened,  upon  an  idea  that  the  drawer  had  np 
f  0ect9t  in  the  bands  of  the  drawee ;   but  it  appearing  upon  the  report 
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a  foreign  bill  of  exchange:  and  the  mere  production  tdiy.  or  the  dt*. 
of  this  protest  attested  by  a  notary  public,  without  givwg  notice  ©t* 
proof  of  the  signature  or  affixing  of  the  seal  (thou,gh 
not  so  if  payable  here ' )  will  in  the  case  of  a  bill  pay- 
able and  protested  out  of  this  country,  be  evidence  of 
the  dishonour  of  the  bill  %  and  to  it  all  foreign  courts 
give  credit' ;  and  it  cannot  be  supplied  by  mere  proof 
of  notiQg  for  non-acceptance,  and  a  subsequent  protest 
for  non-payment.  But  proof  that  the  drawer  had  no  ef- 
fects in  the  liands  of  the  drawee  at  the  time  of  drawing 
the  bill,  or  at  any  time  afterwards,  will  in  this  country 
excuse  the  want  of  a  protest,  and  prevent  the  drawer 
beiag  discharged  \  So  a  subsequent  promise  by  the 
drawer  to  pay  the  bill  ipay  preclude  him  from  availinjg 
himself  of  the  want  of  a  protest '.  But  it  is  not  ,a<i- 
visabte  to  omit  .protesting  a  foreign  bill,  because  in 
foreign  courts  they  would  probably  not  be  governed 
by  the  exception  introduced  by  our  courts  ^. 

If  therefore  the  drawee  refuse  to  accept,  the  holder 
or  some  other  person,  if  he  be  .ill  or  absent  %  should 
cause  it  to  be  protested ;  for  which  purpose  he  should 
carry  the  bill  to  a  notary  \  who  is  to  present  .it  again 
to  the  drawee,  and  demand  acceptance;  which  should, 
in  case  the  bill  was  drawn  on  or  accepted  payable  at  a 
banker's,  be,  during  the  usual  hours  of  business,  and  in 
London  not  later  than  five  o'clock ' ;  and  if  the  drawee 
again  refuse  to  accept,  the  notary  is  thereupon  to 
make  a  minute  on  the  bill  itself,  consisting  of  his  ini- 

that  the  idaa  was  not  w«U  founded,  the  rule  stood.  And  in  Brougti  v» 
ParkiQf,  Lord  Raym.  993.  6  Mod.  SO.  Salk.  }31.  Holt,  C.J.  $ays, 
a  protest  on  a  foreign  bill  is  a  part  of  the  custom. 

'  Cheamer  v.  Noyes,  4  Campb.  129- 

*  Anonymous,  12  Mod.  345. — Dupays  v.  Shepherd,  Holt,  297, — 
Chemers  r.  Noyes,  4  Campb.  129.— 2  Roll.  Rep.  346.— 10  Mod.  fiS. 
Peake  Law  of  Evid.  4th  etift.  80.  74,  in  notes. 

'  MoUoy,  281. — DacosU  and  Cole,  Skin.  272.  pi.  1. 

^  Orr  V,  Nfaginnis,  7  Bast.  359* — I^gge  v*^  *c  p«  ^Campb.  310* 
12  East,  171  •  As  to  this  point,  see  ante,  258  to  260. 

'  Gibbon  v.  Coggon,  2  Caropb.  1S8. 

^  Per  Lord  Ellenborough,  Legge  v.  Thorp,  12  East.  177>  8. 

'  Molloy,  b.  2.  c.  10.  s.  17. 

'  See  the  oalore  of  his  office  explained  in  Burn's  Ecc.L.  tit.  Notary  * 

Public;  and  see  Regulations  in  41  Geo.  3.  c.  79* 

^  Parker  v,  Gordon,  7  East  385.  antCi  211, 2. 
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fdiy.  Of  the  prt-  tials,  the  iTionth,  the  day  and  year,  and  the  reason,  if 

test  and  nude  of  •  i    /*  •■  •  i    «  •       i 

giving  notice  of    assigncd,  lOT  non-acceptancc,  together  with  his  charge, 
noo-accep    cc.    rj^^  ^^^^  ^^^^  which  the  notary  is  to  adopt  is  to 

draw  up  the  protest*,  which  is  a  formal  declaration 
on  the  bill  itself,  if  it  can  be  obtained,  or  otherwise 
on  a  copy*,  that  it  has  been  presented  for  accept- 
ance, which  was  refused,  and  why,  and  that  the  holder 
intends  to  recover  all  damages,  e^pences,  &c.  which 
he,  or  his  principal,  or  any  other  party  to  the  bill,  may 
sustain  on  account  of  non-acceptance  K  The  minute 
abovp  mentioned  is  usually  termed  noting  the  bill, 
but  this,  it  has  been  said,  is  unknown  in  the  law,  as 
distinguished  from  the  protest,  and  is  merely  a  preli- 
minary step  to  the  protest,  and  though  it  has  grown 
into  practice  within  these  few  years,  it  will  not  in  any 
case  supply  the  want  of  a  protest  *;  the  demand  is  the 
material  thing,  and  must,  it  is  said,  in  the  case  of  a 
foreign  bill,  be  made  by  a  notary  public  himself,  to 
whom  credit  is  given  because  he  is  a  public  officer,  and 
it  cannot  be  made  by  his  clerk  *.  This  doctrine  was 
sanctioned  in  a  late  case,  in  which  the  court  observed, 
that  tl^e  rule  requiring  the  attestation  of  a  notary 
public  ought  to  be  strictly  observed  *.  In  case,  how- 
pver,  there  be  not  any  public  notary  at  the  place 
where  the  bill  is  dishonoured,  it  may  be  protested  by 
any  substantial  person  of  that  place  in  the  presence  of 
two  or  more  witnesses  %  and  it  is  said  it  should  be  made 
between  sun-rise  and  sun-set.  It  should  in  general 
be  made  in  the  place  where  acceptance  is  refused;  but 
when  a  bill  is  drawn  abroad,  directed  to  the  drawee 
at  Southampton,  or  any  other  place,  requesting  him  to 

■■Per  Holt,  C.  J.  in  Bullet  v.  Crip^,  6  Mpd.  gg.—Srfw.  N.  P.  3C7- 
and  note  33. 

*  Dehers  v.  Harriot,  1  Show.  l64. 

*  Poth.  pi.  S4.— Mall.  264.— Mar.  l6. 

*  Per  Buller,  J.  in  Leflley  v.  Mills,  4T.  R.  175.— Rogers  r.  Ste? 
phens,  2  T.  R.  713.— Gale  a.  Walsh,  5  T.  R.  239.— Bull.  N.  P.  ^71  •, 
Bay].  73*  n.  a.  and  see  Orr^v.  Maginnis,  7£ast.  359. 

*  Per  Buller,' J.  in  Leflley  v.  Mills,  4  T.  R.  175.  ^d  quarp. 
^  Ex  parte  Worsley,  2  Hen.  Bla.  275. 

TBayl.  118.  ' ' 
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pay  the  bill  in  London,  the  protest  for  non-acceptance  tdiy.  or  «e 
may  be  made  either  at  Southampton  or  in  London  \  giving  w«ic«  «f 
Th«  form  of  the  protest  should  always  be  conformable 
to  the  custom  of  the  country  where  it  is  made  \  If 
a  conditional  or  partial  acceptance  be  offered,  the  pro- 
test should  not  be  general,  as  otherwise  it  will  release 
the  acceptor  from  the  effect  of  such  acceptance  '•  A 
copy  of  the  bill  should,  it  is  said,  be  prefixed  to  all 
protests,  with  the  indorsements  transcribed  verbatim« 
and  with  an  account  of  the  reason  given  by  the  party 
why  he  does  not  honour  the  bill  ^  Protests  made  in 
this  country,  must,  in  order  to  their  being  received  in 
evidence,  be  written  on  paper  stamped  with  a  propor- 
tionate stamp  '• 

It  has  been  said,  that  the  making  the  protest  alone 
is  not  sufficient,  and  that  a  copy  of  it,  or  some  other 
memorial,  must,  within  a  reasonable  time,  be  sent  with 
a  letter  of  advice  to  the  persons  on  whom  the  holder 
means  to  call  for  payment^;  but  it  has  been  recently 
decided,  that  it  is  not  necessary  that  a  copy  of  the  pro- 
test should  accompany  the  notice  of  non-acceptanoe  7, 

•  Mar.  107. 
M>olb.pl.  155, 
^  Bayl.  Sg. — Bentinck  v.  Dorrien,  6  Ea$t  199*  ante,  2dS,  and  tee 

Sproat  nf.  Mattliews,  1  T.  R.  182. 

♦Poth.  pi.  135. 

'  Sec  55  Geo.  3.  c.  1S4.  which  repeal  44  Geo.  3.  c,  98. 4S  Geo.  9. 
c.  149. 

*  Bayl.  1 18. — Poth.  pi.  148.  and  see  Orr  v.  Maginnis,  7  East  359* 
'Bayl.    1^^. — Robins  <v.  Gibson,  3  Caropb.  334. — Cromwell  v. 

Hynson,  2  Esp.  Rep.  511,  C. — Pothier  Traite  du  Contrat.  dc  Change, 
part  1.  c.  5.  s.  150. — Chaters  v.  Bell,  4  Esp.  Rep.  48. — Manning's 
Indcx,66. — -^ccGoostrey  t?.  Mead,  Bull.  N.P.  371. — Gilb.  Ev.  79. — 
Lovelass  on  Bills,  99» — Sclw.  N.  P.  307*  scmb.  contca. 

Robins  v,  Gibson,  3  Carapb.  334.  In  an  action  against  the  drawer 
of  a  foreign  bill  of  exchange  the  platntitT  proved,  that  a  protest  was 
regularly  drawn  up,  and  also  that  the  drawer  had  arrived  in  England 
before  the  bill  became  due,  and  that  a  letter  was  sent  to  his  house, 
stating,  that  the  bill  was  dishonoured;  but  not  communicating  the 
protest  or  a  copy  of  it,  the  defendant  contended,  that  the  protest 
should  have  accompanied  the  notice.  Lord  Ellcnborough  was  of 
opinion,  that  under  tlie  circumstances  of  the  case,  enough  had  been 
done,  and  the  plaintiif  had  a  verdict ;  and  upon  motion  for  a  new 
trial,  the  court  being  of  opinion,  it  was  sufficient  that  the  bill  was 
protested,  and  that  the  defendant  had  notice  of  the  fact  of  its  disho- 
nour, althouj^h  the  protest  was  not  communicated  to  him,  and  refuse^ 
the  rule. 
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jdif.  Of  «ef»«.  sior  lA  it  neoesaary  to  $eiKl  the  protested  bill ',  bat 

iitt  Mid  nmU  of  • 

ghfti«  MidiT  «f    a  notice  of  tbe  diebonour  of  the  bill  should  ia  all 

caftcft  be  immediately  given  ^  It  has  been  even  held, 
llhat  tbe  potest  for  noii-acceptaDGe  or  non-paymeut  of 
an  inland  bi^I  may  ibedr«awn  up  at  any  time  befepe  the 
trial,  provided  the  bill  be  noted  in  due  time  '• 

At  common  law,  no  inland  hill  could  be  {KFotested 

!for  aon-doceptance ;  but  by  the  statute  S  &  4  Abb^ 

c.  S*  ts.  4  s  which  will  be  observed  upon  more  fully 

Jxereafber,  a  protest  was  ^ven  in  case  6f  refusal  to  ac- 

tsept  in  writing  any  inland  bill  ainountiug  to  the  wm 

of  ifive  pounds^  e&pressed  to  be  given  for  value  le- 

•ceived,  and  payable  at  days,  weeks,  or  months  after 

date,  in  the  same  manner  as  in  the  case  of  forei^ 

iiills  of  exchange.    It  has  been  considered  that  this 

forotest  must  be  made  in  order  to  entitle  the  holder  to 

idemand  of  the  drawer  or  indorsers,  costs,  damages, 

and  interest^;   but  in  practice  the  plaintiff  recoveis 

anteiest  against  a  drawer  or  indorser  of  an  inland  bill 

-bii  proof  of  due  notice  without  proving  a  protest 

i^  however,  the  bill  be  of  the  above  description,  and 

'  Mar.  6S.  86.  7*  120. — Lovelass,  100. 

*  Id.  ibid,  and  supra,  note  8. — Hart  v.  King,  IS  Mod.  309- — Aoo- 
siymotts,  1  Vent,  45. — Orr  i>.  Maginnis,  7  fc^Ast,  359* 

'  Chatersf.  Bell,  4  E*p.  Rep.  48.— Bayl.  122.  n.  g.—Sclw.  Ni.  Pri. 
307.  S.  C.-*Goostrey  v.  Mead,  Bui.  Ni.  Pri.  272.  observed  on  in  Orr  r. 
'SdAgihois,  7  £ast.  301.— Rogers  v.  Stephens,  2  T.  R.  714.— Bayl.  122. 
Manning's  Ind.  66. 

Chaters  v.  Bell,  4  Esp.  Rep.  4S.  In  m  actiop  by  an  indorsee 
lagainst  the  indorser  of  a  foreign  bill,  it  appeared  that  the  bill  became 
due  on  the  24th  April,  when  payment  was  demanded,  and  refused, 
and  the  bill  was  noted  k>r  non-payment.  Regular  notice  of  the  dis- 
honour given  to  the  defendant,  but  he  refused  payment  because 
there  was  no  protest.  On  the  14th  May  the  protest  was  formally 
drawn  up,  and  this  action  was  afterwards  brought.  Lord  Kenyon 
said,  *'*  he  was  of  opinion,  that  if  the  bill  was  regularly  noted  at  the 
'time,  the  protest  might  be  made  at  a  future  period."  A  verdict  was 
^ound  for  the  plaintiff^  but  the  point  was  reserved ;  land  on  the  case 
coming  on  to  be  tried  on  a  venire  de  novo,  before  Lord  EUenborougb, 
his  lordriiip  expressed  his  concurrence  with  the  opinion  of  Lord 
.Kenyon. 

^  See  the  constructions  on  this  statute,  Kyd.  149.— Bayl.  118. 
:2  Stra.  910.  n.' 1. 

'  Harris  v.  Benson,  2  Stva.  91O. — Brough  v.  Parkins,  2  Lord  Rayn. 
993r-*l  Salk.  131.--6  Mod.  SO.  S.  C— Boukger  v.  TaUeyrand, 
HI  Esp.  Rep.  550.-«Powell  V.  Monnier,  1  Aik«6l3.— ^Bridgma&'slnd. 
%  vol.  &99*  n.  12d«-«-BayL  158^  9. — ^Manning's  Ind.  66. 
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UD<ter  tbrc  amount  of  twenty  poundsi  it  may  be  doubt*  tdiy.  of  th«  jm- 

t^tl  And  Moiif  of   ' 

ful  wfaetfaer  the  holder  would  not  be  entitled  to  the  giving  noiiM  of 
above  accumulative  remedy,  though  no  protest  were 
made '.  This  protest  is  directed  to  be  made  by  such 
persons  as  are  appointed  by  9  &  10  William  S.  c.  17» 
to  protest  inland  bills  for  non-payment  *,  n^mely^  by 
a  tiotary  public,  and,  in  default  of  him,  by  any  other 
substantial  person  of  the  city,  town,  or  plaG6>  in  the 
presence  of  two  cfr  more  credible  witnesses.  Within 
fourteen  days  6f  the  making  of  lixis  protest,  the  same 
must  be  sent,  or  other  notice  therebf  must  be  given 
to,  or  left  in  writing  at  the  usual  pkce  of  abode  of 
the  party  from  w'hom  the  bill  vas  received  K  The 
protest  for  non-acceptance  in  the  case  of  an  inland 
bill  is  by  po  means  necessary,  and  at  iinost  it  is  only 
essential  tp  entitle  the  holder  to  the  acciAnulative  m^ 
medy  for  intlerest  and  lexpences,  and  the  want  of  it 
does  not  aflfect  the  holder's  right  to  the  principal  sum, 
as  it  would  in  the  caSe  of  a  foreign  bill*;  and  it  is 
in  practice  seldom  made ;  an  inland  bill  is  in  gOieral 
ouly  noted  for  non-acceptance,  which  noting,  as  al- 
ready observed,  is  of  no  avail  *;  and  if  not  paid  when 
due,  it  is  then  noted,  and  sometimes,  though  not  very 
often,  protested  for  non-payment  ^  and  a  protest  for 
Bon-acceptance  made  in  the  country  must  be  proved  by 
the  notary  who  made  it,  and  it  will  not  as  in  case  of 
a  protest  made  abroad  prove  itself  7. 

'  Stat.  9  &  10  Will.  3.  c.  17.  s.  6,— Bayl.  158,'9.-^Kyd.  l49. 

*  Stat.  3  &  4  Anne,  c.  9.  8.  6. 
^  Id.  section  5. 

^Boroughs  V.  Perkins,  Holt,  121.— Harns  v.  Benson,  2  Stra.  910. 
Boulager  v.  T  alleyrand,  2  Esp.  Rep.  550.— Burgh  v.  Perkins,  6 
Mod.  80,— I  Salk.  131.-— 3  Salk.  69.— Lord  Raym.  992.  S.  C. 

*  Ante,  280. 

*  3  &  4  Anne,  c.  9.  s.  5.— Kyd.  150. 

^  Chesmer^.  Noyes,4Campb.  129,  ante,  279.  ^n  an  action  against 
the  acceptor  of  a  foreign  bill  of  exchange  it  became  material  to  prove 
the  prewntinent  of  the  bill  for  payment,  and  for  this  purpose  the 
plaintiff's  counsel  produced  a  notarial  protest  under  seal.  Lord  £!• 
lenborough  aaid,  the  protest  may  be  sufficient  to  prove  a  presentment 
which  took  place  in  a  foreign  country :  but  1  am  quite  clear  that  the 
presentmcat  of  a  foreign  bill  in  England  must  be  proved  in  the  satne 
iQaoner  as  if  it  were  aa  inla&d  bill  or  promissory  note. 
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Notice  of  oon-         Nottce^   howevcF,   must  be  given  of  the  non-ac* 

acceptance^  and  i  •  i*  t 

kow  given.  ceptance,  otherwise,  for  the  reasons  before  stated ', 

the  holder  in  general  discharges  the  drawer  and  rtt 
dorsers  from  all  liability.  Any  act  of  the  holder,  sig- 
nifying the  refnsal  of  the  drawee,  will  be  a  sufficient 
notice ;  though  we  have  seen  that  in  the  case  of  a 
foreign  bill  there  must  also  be  a  protest  *.  It  has  in- 
deed been  said  in  the  course  of  argument,  that  it  is 
not  enough  to  state  in  the  notice,  that  the  drawee  re- 
fuses to  honour,  but  that  it  must  go  farther,  and  ex- 
press that  the  holder  does  not  intend  to  give  credit  to 
the  drawee ' ;  but  it  should  seem  that  as  the  only  rea- 
son why  notice  is  required,  is  that  the  drawer  or  in- 
dorsers  may  have  the  earliest  opportunity  of  resorting 
to  the^  parties  liable  to  them^  \t  is  not  necessary  that 
they  should  be  informed  of  their  liability,  because 
that  is  a  legal  consequence  of  the  default  of  accept- 
ance of  which  they  must  necessarily  be  apprized  by 
mere  notice  of  non-acceptance  ♦. 

With  respect  to  the  jmode  of  giving  the  notice  per- 
sonal service  is  not  necessary,  nor  is  it  requisite  to 
leave  a  written  notice  at  the  residence  of  the  party; 
but  it  is  sufficient  to  send  to  or  convey  verbal  notice 
at  the  counting-house  or  place  of  abode  of  the  party 
without  leaving  notice  in  writing  ^.    And  it  is  suffi- 


«  Ante,  257. 

*  Ante,  Q,79» 

3  In  TindaU  v.  Brown,  1  T.  R.  169. 

^  Shaw  <v.  Croft,  cor.  Lord  Kenyon,  Sittings  after  Trin.  Term  1798. 
MSS.  and  other  cases  post,  and  Sehvyn,  4tb  ed.  320.  n.  25. 

'  Crosse  <9.  Smith,  1  M.  &  S.  545.— --Goldsmith  v.  Bland,  fiayl. 
127*  et  posty  and  when  personal  service  is  not  necessary,  see  4  T.  R. 
465.— 1  Bos.  &  Pnl.  394. 

Goaldsmith  and  others  v.  Bland  and  others,  at  Guildhall,  cor. 
Lord  Eldon,  Ist  March,  1800.  The  plaintiflfs  sued  the  defendants  ss 
indorsers  of  two  foreign  bills,  and  to  prove  notice  the  plaintiffii  shewed 
that  they  sent  a  clerk  to  the  defendant's  counting-house  near  the 
Exchange,  between  four  and  five  o'clock  in  the  nitornoon,  nobody 
was  in  the  counting-house,  the  clerk  saw  a  servant  girl  at  the  boase, 
who  said  that  nobody  was  in  the  way,  and  he  returned  having  left  no 
message  with  her.  Lord  Eldon  told  the  jury,  that  if  they  thought 
the  defendants  ought  to  have  had  somebody  in  the  counting-hou!>e  at 
the  time,  he  was  of  opinion  that  the  plaintiffs  had  done  all  that  w» 
necessary  by  sending  their  clerk ;  that  the  notice  was  in  law  suflicieiit, 
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cient,  both  in  the  case  of  a  foreign  and  an  inland  bill,  <diy.  Of  thew;». 

^  til  ^^  ^^  VMdt  Off 

to  send  notice  by  the  post,  even  though  the  letter  giving  wttice  of 
should  miscarry ;  for  it  would  be  very  unreasonable  to 
make  it  incumbent  on  the  holder  to  send  a  person  with 
the  notice,  where  perhaps  the  distance  tnay  be  very 
great ' ;  and  indeed  there  is  considerable  risk  in  send*- 

if  tbe  time  was  regular,  whether  the  defendants  were  solvent  at  the 
time  or  not.  The  jury  thought  that  the  defendants  ought  to  have 
had  somebody  in  the  counting-house  at  the  time,  and  that  the  plain* 
tiffs  had  done  aU  that  was  necessary.  Verdictfor  the  plaintiffs  for  ;£l633. 

Crosse  and  others,, assignees,  &c.  against  Smith  and  others,  1  M.  &  S. 
545.  Notice  to  tfa«  drawers  of  non-payment  of  a  bill  of  exchange,  by 
lending  to  their  counting-house,  during  the  hours  of  business,  on 
two  successive  days,  knocking  there,  and  making  noise  sufficient  to 
be  heard  by  persons  within,  and  waiting  there  several  minutes,  the 
inner  door  of  the  counting-house  being  locked  is  sufficient,  without 
leaving  a  notice  in  writing  or  sending  by  the  post,  though  some  of 
the  drawers  live  at  a  small  distance  from  the  place.  Per  Lord -Ellen- 
borough.  The  counting*house  is  a  place  where  all  appointments  re* 
specting  the  business  and  all  notices  should  be  addressed,  and  it  is 
the  duty  of  the  merchant  to  take  care  that  a  proper  person  be  in  at«- 
tendance.  It  has  however  been  argued,  that  notice  in  writing  left  at 
the  counting-house,  or  put  into  the  post  was  necessary,  but  the  law 
docs  not  require  it,  and  with  whom  it  was  to  be  left  ?  Putting  a 
letter  into  the  post  is  only  one  mode  of  giving  notice,  but  where  both 
parties  are  residing  in  the  same  town,  sending  a  clerk  is  a  more 
regular  and  less  exceptionable  mode. 

'  Saunderson  v.  Judge,  2  Hen.  Bla.  509. — l^tifh  v.  Weston,  3  Esp. 
Rep.  54. — Haynes  v.  Birks,  3  Bos.  &  Pul.  602. — Parker  v.  Gordon, 
7  East.  3S5,  6. — Pearson  *u.  Cranlan,  2  Smith's  Rep.  404. — Langdon 
V.  Mills,  5  Esp.  157. — Bayl.  128.  226.  ate.  —  Dale  o.  Lubbock, 
1  Barnard,  B.  R.  199. — Poth.  Traite  du  Contrat  de  Change,  part  1. 
chap.  5.  sect.  2.  art.  1,  3,  4.  semh,  contra. 

Kuf  h  V.  Weston,  3  Esp.  54.  Notice  of  the  non->acceptance  or  non- 
payment of  a  bill  of  exchange  is  sufficiently  given  by  proving  that  a 
letter  was  regularly  put  into  the  post  informing  the  party  of  the  fact. 
Assumpsit  Oh  a  foreign  bill  of  exchange  drawn  by  Garde,  at  Exeter, 
on  Messrs.  Guctano  and  Co.  at  Genoa :  the  defendants  indorsed  the 
bill  to  the  plaintiffs.  The  bill  was  presented  for  acceptance  at 
Genoa,  and  the  acceptance  refused,  the  deience  was,  that  it  had  not 
been  presented  in  a  reasonable  time,  nor  the  protest  for  non-accept- 
ance sent  to  this  country  as  soon  as  it  ought  to  have  been,  and  that 
therefore  the  defendants  had  not  had  due  notice  of  its  being  dis- 
honored. In  answer  to  this,  it  was  proved,  that  the  bill  had  been 
put  into  tbe  post-office  at  London,  the  third  day  after  it  was  received  ' 
from  the  defendants,  which  was  the  first  Italian  post-day  after  it  had 
been  so  received.  It  was  further  proved,  that  from  the  disturbed 
state  of  Italy,  for  some  time  before  the  regular  post  bad  been  inter- 
rupted,  and  the  bill  had  not  arrived  at  Genoa  till  a  month  after  it 
became  due,  that  it  was  immediately  presented  for  acceptance,  which 
heing  refused,  it  was  protested,  and  the  protest  sent  off  immediately 
by  the  pott  to  England.  Lord  Kenyon  said,  that  the  defendants 
grounded  their  deience  on  the  supposed  laches  of  the  plaintiff,  but 
be  was  of  opinion  that  if  the-  plaintiffs  had  sent  the  bill  by  the  or- 
diuaiy  coane  of  the  post  they  had  done  all  they  were  called  upon 


u^.  Of  nkt  pro-  iiig  notice  hy  a  private  hand<  where  there  is  a  regtilaf 
giYing  make  of     pQst^  for  if  the  notice  arrive  later  by  the  former  thaq 

by  the  latter^  the  parties  may  be  discharged ',  but  it 
13  reported  to  have  been  decided  that  the  holder  of  a 
dishonored  bill  is  not  bound  to  send  notice  to  the 
drawer  by  the  mail  or  first  conveyance  that  sets  out 
from  the  place  ^here  such  holder  resides,  and  that  it  is 
sufficient,  provided  there  be  no  essential  delay,  if  he 
send  notice  by  a  private  hand,  and  although  such  no^ 
tice  should  thereby  feach  the  drawer  later  in  the  sam^ 
day  than  if  it  had'  been  sent  by  the  mail^  he  will  not,  on 
that  account,  be  discharged  *.  The  safer  course  how- 
ever is  to  send  by  the  post. 


i^afc— —  I    ht» 


to  do ;  that  they  could  not  foresee  that  the  post  would  be  interrupted^ 
and  it  could  not  be  expected  that  they  should  send  the  bill  by  a  spe- 
cial n|C9senger,  or  any  extraordinary  mode  of  conveyance.  His 
Lordship  said,  he  therefore  thought  the  plaintiffs  had  been  guilty  of 
qo  lachesy  and  were  entitled  to  recover,  and  they  accordingly  had  a 
\crdict. 

Saundcrson  v.  Judge,  2  Hen.  Bla.  509.  The  holder  of  a  note 
wrote  to  the  defendant,  who  was  one  of  the  indorscrs,  to  say  it  was 
dishonored,  and  put  the  letter  in  the  post,  but  there  was  no  evidence 
that  it  ever  reached  the  defendant,  and  the  court  held,  that  sending 
ihe  ktter  by  the  post  was  c|uite  sufficient. 

*  Darbibhire  v,  Parker,  6Xast.  S,  9*  ' 

^  Bancroft  v.  Hall,  1  Holt,  C.  N.  P.  47^.  This  was  an  action 
against  the  drawer  of  a  bill  of  exchange,  who  resided  at  Liverpool, 
the  bill  was  accepted  by  one  Hind,  payable  in  London,  and  indorsed 
by  the  defendant  to  the  plaintiff*.  The  bill  being  dishonored,  notice 
was  given  to  the  plain tif,  who  lived  at  Manchester,  on  the  24th 
of  May.  On  that  day  he  sent  a  letter  by  a  private  hand  to  hit  agent 
at  Liverpool,  directing  him  to  give  Hall  notice  of  the  acceptor's  de* 
feult.  On  the  25th  in  the  afternoon  the  agent  received  the  letter, 
and  Went  about  six  or  seven  in  the  evening  to  the  counting»house  of 
Hall,  but  after  knocking  at  the  door,  and  ringing  a  befl,  no  one 
came  to  receive  a  message.  The  merchants  counting-houses  at  Liver- 
pool do  not  shut  up  till  eight  or  nine.  The  26th  was  a  Sunday,  and 
i^otice  was  not  in  fact  given  till  the  morning  of  the  27th.  It  was 
objected  for  the  defendant,  that  the  notice  was  not  in  time  after  the 
liondon  letter  reached  Manchester,  a  mail  set  out  next  morning  to 
Liverpool.  The  plaintiff  should,  have  sent  the  notice  by  the  maili 
which  reached  Liverpool  by  ten  o'clock,  if  he  prefers  a  private  con* 
Teyance,  or  if  he  attempts  to  give  notice  earlier  than  by  law  he  ii 
bound  to  do,  and  fails  in  giving  an  effectual  notice,  he  is  not  there* 
fore  exempt  from  giving  proper  legal  notice. 

Bayley,  J.  Notice  must  be  given  in  time,  but  all  a  man's  other 
business  is  not  to  be  suspended  for  the  sake  of  giving  the  most  ex- 
peditious UQtice*  He  is  pot  bound  to  write  by  post  f^s  the  only  coa- 
yeyance,  or  to  send  a  lett^er  by  the  very  first  channel  which  ofien« 
He  may  write  to  a  friend  and  send  by  a  private  cooTeyance.  Here 
the  notice  reaches  Liverpool  oa  the  25th.    No  expedition  could  han 
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Notice  of  the  dishonour  of  a  fe'U  awit  by  the  twtvr  My.  or  tke  yv» 

f  ei<  mmd  wirrfc  of 

penny  post  is  sufiicienty  where  the  parties  live  within  giving  noifce  of 

its  limits,  whether  sear  or  at  a  distance  from  each 

otber^  but  it  must  be  proved  that  the  letter,  convey^ 

ing  the  notice,  was  put  into  the  receiving-house  at 

tuch  an  hour,  that  according  to  the  course  of  the 

post,  it  would  be  delivered  the  day  on  which  the  party 

to  whom  it  is  addressed,  was  entitled  to  receive  no* 

tioe  of  the  dishonour  *. 

Where  notice  is  to  be  sent  from  Londoil  by  the  ge* 
neral  post,  it  has  been  held  that  the  letter  containing 
it  should  be  put  into  the  post-oiiice  in  Lombard-street, 
or  at  a  receiving-house,  and  that  the  delivery  to  a 
bellman  in  the  street  will  not  be  sufficient*;  and  it  is 
obvious  that  the  notice  should  in  all  cases  be  given. 
by  some  person  who  will  afterwards  be  competent  to 
prove  iL 

Where  there  is  no  post,  it  is  sufficient  to  send  notice 
by  the  ordinary  mode  of  conveyance,  though  notice 
by  a  special  messenger  might  arrive  earlier ;  and  there- 
fore in  the  case  of  a  foreign  bill  it  is  sufficient  to 
send  it  by  the  first  regular  ship  bound  for  the  place 
to  which  it  is  to  be  sent,  and  it  is  no  objection^  that 
if  sent  by  a  ship  bound  elsewhere  it  would  probably 
have  arrived  sooner,  though  the  holder  wrote  other 
letters  by  that  ship  to  the  place  to  which  the  notice 
was  to  be  sent  '•  It  has  been  recently  decided  that 

brought  it  eaf^lier.  Between  six  and  seven  in  the  evening  in  that 
day,  the  witness  goes  to  the  defendant's  counting-house,  and  it  is 
sliut  up.  A  merchant's  counting-house  or  residence  of  trade  is  not 
like  a  banker's  shop,  which. closes  universally  at  a  known  hour.  U 
vas  ihe  defendant's  fault  that  he  did  not  receive  notice  on  the  25th, 
^hich  he  might  have  done  if  he  had  Kept  his  counting-house  open 
till  eight  or  nine,  which  are  the  customary  hours  of  closing  them 
At  LiverpooL    Verdict  for  the  plaintiff. 

'  Scott  V.  Lifford,  1  Campb.  246.  9  East.  347.— Smith  v.  Mul« 
lett,  2  Campb.  20S. — Hilton  v.  Fairclough,  2  Campb.  6^3* 

*ADtt». 204— Hawkins  v.  Rutt,  Peake's  Rep.  186.  sed  quaere  if 
(he  latter  would  not  be  sufficient. 

\  Mttilflum  v.  D'Eguino,  2  Hen.  Bla.  565.  To  debt  on  bond  con* 
ditioned  to  pay  certain  bills  drawn  on  India  at  sixty  days  sight,  in 
case  thcj  should  be  returned  protested*  Defendant  pleaded,  that  hp 
kiid  not  Qotica  to  soon  as  he  should  have  had,  it  appeared  that 
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jtfy.  Of  Che  pto^  where  it  is  necessary  or  more  convenient  for  the  holdel^ 

test  and  mode  of  ,         .  ^ 

p^ing  notice  of    to  scnd  notice  by  other  conveyance  than  the  post,  he 

may  send  a  special  messenger,  and  he  may  recover  the 

reasonable  expcnces  incurred  by  that  mode  of  giving 

notice  '• 

^-  '^^^i**^    .     There  does  not.  appear  to  be  any  express  decision 

mint  be  made       with  respect  to  the  time  when  a  foreign  bill  must  be 

aoit  notice  given*  ^  ^  o 

protested  for  non-acceptance^  ,but  from  analogy  to  the 
time  when  a  protest  must  be  made  for  non-payment^ 
it  should  seem  that  in  this  country^  it,  or  at  least 
the  noting,  should  be  m^de  within  the  usual  hours  of 
business  *,  on  the  day  v/hen  the  acceptance  is  refused  \ 
and  that  the  neglect  to  make  it  at  the  time  will  only 
be  excused  by  inevitable  accident,  such  as  audden 
illness    of  the  holder,    robberv#    or  other    circum-* 


notice  was  sent  by  the  first  English  ships*  but  that  by  the  accidental 
conveyance  of  a  foreign  ship»  not  bound  for  England,  and  by  whick 
the  bolder  wrote  to  England  upon  other  matters^  notice  might  have 
been  sent  sooner,  and  would  have  arrived  sooner,  but  Cyre,  C.J. 
told  the  jury,  that  notice  by  the  first  regular  ships  bound  for  Eng* 
land  was  sufficient,  and  that  it  was  not  necessary  to  send  notice  by 
the  chance  conveyance  of  a  foreign  ship.  The  jury  found  for  the 
plaintiff*  and  the  court  was  satisfied  with  the  verdict*  and  refused  A 
sew  trial.     Sec  also  Darbishire  v.  Parker,  6  East.  7* — BayL  138. 

*  Pearson  r.  Crallan,  2  Smith's  Rep.  404.     Assumpsit  on  a  bill  of 
exchange  for  £30,  indorsed  by  the  defendant  to  the  plaintiflT.     The 

?Iainti1i'  demanded  the  amount  of  the  bill  and  £^.l2s.  9<f.  costs. 
*he  defendant  tendered  £31.  \\s,  Sd.  the  ex  pence  incurred  was  on 
nccount  of  a  messenger  employed  in  giving  the  notice.  The  Je« 
fondant  objected  that  the  holder  of  a  bill  was  not  entitled  to  give 
notice  by  a  special  messenger,  but  only  by  the  ordinary  course  of 
the  post.  It  was  agreed  that  if  a  special  messenger  should  be  al« 
lowed  it  was  not  an  unreasonable  charge.  The  £31.  11«.  9<^.Jiaving 
been  tendered,  and  that  fact  pleaded,  and  this  objeciion  being  made 
to  the  legality  of  the  charge,  the  defendant's  counsel  contended  that 
the  plaintiff  should  be  nonsuited,  but  the  learned  judge  overTulrd 
the  objection,  and  expressly  left  it  to  the  jury  to  say,  whether  the 
sending  by  a  special  messenger  was  done  wantonly  or  not ;  and  it  ap- 
peared that  the  letter  possibly  would  not  have  reached  the  defendant 
for  a  fortnight*  as  he  lived  out  of  the  usual  course  of  the  post*  and 
upon  this  the  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of 
the  bill*  and  the  full  charge  for  the  expences;  and  Lawrence,  J. 
said,  '*  In  some  parts  of  Vorkshire*  where  the  manufacturers  live  at 
a  distance  from  the  post  towns,  the  letters  may  lie  for  a  long  time 
before  they  are  called  for,  and  it  may  be  necessary  to  send  notice  by 
a  special  messenger,"  and  Lord  Ellenborough,  C.  J.  observed,  **  That 
It  was  rightly  left  to  the  jury  if  it  was  left  for  them  to  say  whether 
the  special  messenger  was  necessary*  and  also  whether  the  charge 
ivas  reasonable.  Rule  Nisi  refused. 
*Mar.  112. 
'  Leftlcy  V.  Mills*  4  T.  R.  175. 
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stances '.  It  has  been  considered,  that  it  is  sufficient  to  3<fly.  The  iim« 

'  when  protest 

note  a  foreien  bill  for  non-acceptance  on  the  day  of  »«ft  be  made  mi 
refusal,  and  that  the  protest  may  be  drawn  any  day 
after  by  the  notary,  and  be  dated  of  the  day  the 
noting  was  made ;  but  as  this  point  is  not  settled,  it 
is  advisable  to  complete  the  protest  for  non-acceptance 
on  the  day  it  is  made*.  We  have  seen  that  when  the 
drawee,  after  the  bilFs  remaining  in  his  hands  twenty-** 
four  hours  for  acceptance,  requests  further  time  to 
consider  of  it,  the  holder  should  give  immediate  no- 
tice to  the  drawer  and  indorsers  of  such  request,  and 
of  the  time  granted '. 

Where  a  foreign  bill  has  been  refused  acceptance^ 
and  the  party  to  whom  notice  is  to  be  given  is  resident 
abroad,  it  seems  that  notice  of  the  protest  should  be 
communicated  to  him,  and  it  is  advisable  to  send  a 
copy  of  such  protest ;  but  where  such  party  is  resident 
in  England,  it  suffices  to  give  notice  to  him  of  the  dis« 
honour,  without  informing  him  of  the  protest,  because 


•  Polh.  pi.  144. 

*Goostrey  <v.  Mead,  Bui.  N.  P.  271. — Chaters  v.  Bell,  4  Esp.  48, 
Rogers  V.  Stephens,  2T.  R.  714. — Orr  v.  MaginDift*  7  East  36l. 
Robins  a^  Gibson,  1  M.  &  S.  288.— Bayl.  122,  3.— Selwyn,  4th  ed, 
545,  6. 

Cbatcrs  <tf.  Bell,  4'Esp.  C.  N.  P.  48.  In  an  action  by  an  indorsee 
against  as  indorser  of  a  foreign  bilU  it  appeared  that  the  bill  becamo 
dncon  the  24th  of  April,  when  payment  was  demanded  and  refused, 
and  the  bill  noted  for  non-payment.  Regular  notice  of  the  dishonour 
was  given  to  the  defendant,  but  he  refused  payment,  because  there  was 
Do  protest.  On  the  14th  of  May  the  protest  was  formally  drawn  up, 
and  this  action  was  afterwards  brought.  Lord  Kenyon  said,  he  was  of 
opinion  that  if  the  bill  was  regularly  presented,  and  noted  at  the  time, 
the  protest  might  be  made  at  any  future  period.  A  verdict  was  found 
}ur  the  plaintiff,  but  the  point  was  reserved ;  and  on  the  case  coming 
on  to  be  tried  again  on  a  venire  facias  de  novo  before  Lord  Ellenbo* 
rough,  his  lordship  expressed  his  concurrence  with  the  opinion  of 
Lonl  Kenyon.  But  In  Selwyn  N.  P.  4th  ed.  345,  6.  it  is  stated,  that 
i  case  was  reserved  in  Chaters  v.  Bell  for  the  opinion  of  the  courts 
&nd  that  the  court  after  argument,  conceiving  the  question  to  be  of 
great  importancre,  directed  it  to  be  turned  into  a  special  verdict}  but 
that  the  sum  in  dispute  being  small,  and  the  parties  unwilling  to  incur 
the  expence  of  a  special  verdict »  the  recommendation  of  the  court 
was  not  attended  to,  and  the  case  was  not  mentioned  again.  Se«  also 
Ba«l.  122. 

'Ingram  v. Foster,  2  Smith's  Rep. 243.    Ante,  2K,  3. 
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.^MYy.  T^eiuw  he  may  enquire  into  the  fact  '•  But  in  all  cases  notice 
tmnt  be  madeaiid  of  the  nou-acceptancc  must  be  sent  or  given  to  the 
^'^  parties  to  whom  the  holder  means  to  resort  within  a 
reasonable  time  after  the  dishonour  of  the  bill*;  and 
the  holder  must  not  delay  giving  notice  till  the  bill 
is  protested  also  for  non-payment  K  It  has  been  much 
disputed,  whether  it  is  the  province  of  the  court  or 
of  the  jury,  to  decide  what  is  a  reasonable  time  for 
this  purpose^;  it  should  seem  that  tlie  better  opinion 
is,  that  what  is  a  reasonable  time  for  giving  notice, 
is  a  question  partly  of  fact  and  partly  of  law ;  the 
jury  are  to  find  the  facts,  such  as  the  distance  at  which 
the  persons  live  from  each  other,  the  course  of  the 
post,  &c«  but  when  those  facts  are  established,  tlie 
reasonableness  of  the  time  becomes  n  question  of  law, 
and  consequently  to  be  determined  by  the  court,  and 
not  by  the  jury*. 


'  Robins  v.  Gibson,  1  M.  &  S.  5288. — 3  Campb.  334.  S.  C.-^rom- 
weH  V.  Hynson,  2  Esp.  Rep.  511.^— Goostrej  v.  Mead,  Bull.  N.  P. 
j27U2.— Gilb,  Ev,  73.— Pothicr,  Traite  du  Contrat  de  Change,  part  I. 
ch.  5.  8.  150. — Manning.  Ind.  66. 

Robins  v.  Gibson,  1  M.  &  S.  288.-3  Caropb.  334.  S.  C. — ^This  was 
an  action  by  the  plaintiff  as  indorsee  against  the  defendant  as  drawer 
of  a  foreign  bill  of  exchange.  It  appeared  at  the  trial  that  the  de- 
fendant drew  the  bill  at  Buenos  Ayres,  and  previously  to  the  time  of 
its  becoming  due,  returned  to  this  country.  When  the  bill  became 
due  it  was  dishonoured  and  duly  protested,  and  notice  of  the  disho- 
nour, but  not  of  the  bill's  having  been  protested,  was  left  at  the 
defendant's  house.  Lord  EUcnborough  held  the  notice  suflicient,  and 
the  plaintilT  had  a  verdict;  and  on  a  motion  for  a  new  trial,  hb  lord- 
ship said,  it  did  not  appear  that  the  defendant  requested  to  have  the 
protest,  and  it  wouM  be  hazarding  too  much  to  leave  it  without  some 
request.  He  had  duo  notice  of  the  fact  of  dishonour  of  the  bill ;  and 
as  the  circumstances  of  parties  alter,  tl^e  rule  respecting  notice  also 
changes  according  to  the  convenience  of  the  case.  If  the  party  is 
abroad,  he  cannot  know  ^of  the  fact  of  the  bilTs  having  been  protested, 
except  by  having  notice  of  the  protest  itself:  but  if  he  be  at  hone,  it 
is  easy  for  him,  by  making  enquiry,  to  ascertain  thai  fact.  Rule  re- 
fused. 

^  Darbishire  v.  Parker,  6  East.  3.  14.  I6. — Haynes  v*  Birka,  3  Bos. 
ftPul.  601,2. 

'  Goostrey  v.  Mead,  Bull.  N.  P.  271.-*-Roscoe  v.  Hardy^  12  East 
434. 

♦  Tindal   v.  Brown,  1  T.  R.  l68-p-See  the  cases,  Bayl.  123.  n.  3. 

*  Per  Lord  Manstiield,  C.  J.  and  Buller,  J.  in  Tindal  v.  Brown,  1 T. 
R.  l6S. — Darbishire  v.  Parker,  6  East.  3.  9,  10.  12.-— Haynes  f. 
Birks,  3  Bos.  &  Pul.  5A9«-«BayL  123.  ace. — ^Russel  v.  La^gstafi; 
Dougl.  5 1 4.  contra, 

Bateman  v,  Joseph,  12  East.  433.-2  Campb.  46l.^-*Iii  this  case  it 
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it  was  otlce  thought,  that  it  would  be  sufficient  to  ^^^^ 
charge  the  drawer,  if  notice  df  the  dishonour  of  a  j^*^^*^ 
bill  were  giv^  to  him  even  at  the  end  of  two  monthsi 
provided  he  had  not  in  the  interim  sustained  any  paiv 
ticular  damage  by  the  delay  * ;  but  it  is  now  settled, 
that  in  the  case  of  a  foreign  bill  notice  should  be 
given  on  the  day  of  the  reftisal  to  accept,  if  any  post 
or  ordinary  conveyance  sets  out  that  day  *^  and  if  no^ 
by  the  next  earliest  ordinary  conveyance  '• 

With  respect  to  inland  bills  not  protested  for  nod* 
acceptance,  notice  of  the  refusal  to  accept  should  in  . 
all  cases  be  given  within  a  reasonable  time ;  it  should 
be  given  at  least  on  the  following  day  «.  With  refers 
ence  to  the  rule  which  prevails  in  giving  notice  of  > 
non-pajonent,  it  seems,  that  each  party  is  entitled  to 
a  day,  to  notify  the  dishonour  to  his  immediate  !&• 
A)r«r,  but  that  if  the  notice  is  to  be  given  by  Ac 
post,  it  must  be  sent  off  by  the  next  convenient  post, 
where  the  parties  do  not  reside  in  the  same  place,  and 
when  they  do,  then  by  the  post  so  as  to  be  received 
on  the  day  after  that  on  which  the  party  giving  no« 
tice  was  first  informed  of  the  dishonour  of  the  bill  % 

When  an  inland  bill  is  protested  for  non-acceptance^ 

-J 

vas  held,  that  the  want  of  due  notice  of  the  dishonour  of  a  bill  if 
answered  by  shewing  the  holder's  ignorance  of  the  place  of  residence 
of  the  prior  indorser  whom  he  sues*  and  whether  he  used  doe  dili- 
geoce  to  £nd  out  the  place  of  residence  is  a  question  of  fact  to  be  left 
to  the  jury.  The  court  ail  agreed,  that  this  was  a  question  proper  t9 
he  left  to  the  juiy,  and  they  bad  decided  it.  Whether  due  notice  has 
been  given  of  the  dishonour  of  a  bill,  all  the  circumstances  necessary 
for  the  giving  of  such  notice  bein^  known,  is  a  question  of  law ;  but 
whether  the  holder  have  used  due  diligence  to  discover  the  place  of 
residence  of  the  person  to  whom  the  notice  u  to  be  given,  is  a  quet^ 
tioQ  of  iact  for  the  jury.  See  also  Per  Grose,  J.  in  Scott  v.  Lifford, 
9  East  S47^— Sturges  v.  Derrick,  1  Wightw,  76. 

'  Butler  V,  Play,  I  Mod.  87.-*Sarsfield  v.  Witherly,  Comb.  152.^ 
Mogiuiara  v.  Holt;  t  Show.  51 8.*— 1£  Mod.  15.  S.  C. 

^Leftky  ^  MiUs,  4T.  R.  174.— Anon.  Lord  Raym.  743.-^CoIe^ 
nao  «.  Sayer,  8  Stia.  S29*— Mar.  97* 

'  Moilvan  9.  D'Egoioo,  9  Hen.  Bla.  S6S. 

^  Leftlqr^  lililU»  4T.  R.  170.— See  pmit,  as  to  notice  of  nea* 
payiQCiit,  and  Hay B^  «r.  Bkksy  9fioe.  &  PmL  fiOl.— Dasbishiie  v. 
^rhst^  4  8^1.  X  ^Dfl  pp«t,  as  lo  preseotment  of  checks  &*r  payment* 

*  Darbishire  «.  Parker,  6  Bast.  3.^5mith  v*  MuUett,  3  Campb  209* 
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3diy.  The  time    if  the  protest  Of  iiotice  thereof  be  not  sent  within  fou^ 

^'hen  protest  j  /•         •     • 

nmstbentadeand  tccn  davs  after  it  1$  made,  the  drawer  or  indorser  will 

notice  grfcn.  . 

not  be  liable  to  damages,  &c.  under  the  3  &  4  Anne, 

V«  «7,  &  O* 

4thi3r.  Bywhmm       We  have  already  seen  that  the  notoriety  of  the 
given.  insolvency  of  the  drawee,  as  in  the  case  t(  bankruptcy, 

constitutes  no  excuse  for  the  neglect  of  the  holder  to 
give  notice  of  non-acceptance  and  non-payment  to  the 
drawer  and  indorsers*;  and  it  appears  to  have  beencont 
sidered  that  such  notice  must  come  from  the  holder ', 
and  that  it  will  not  suffice  if  it  come  from  any  other 
party,  because  merely  that  the  parties  may  immediate- 
ly call  on  those  who  are  liable  to  them  for  an  indemnity, 
but  it  must  import  that,  the  holder  intends  to  stand  in 
his  legal  rights  and  to  resort  to  them  for  payment^ ;  and 
therefore,  where  the  drawer  having  notice  before  the 


'  See  this  sectiont  post.  Appendix. 
*  Ante,  271.  2. — Esdaile  v.  Sowerby,  11  East.  117. 
'  Bayl.  11(5,  7-— Timlalv.  Brown,  I  T.  R.  170,— Ex  parte  Barclay, 
7  Ves.  jun;  597 1 S. — ^Staples  v,  Okioes,  1  £sp.  Rep.  333,  ante»  26&— 
Kyd.  125. 

Tindal  «.  Brown,  1  T.  R.  167,  1S6.  Per  Ashhunt,  J«  Notice 
means  something  more  than  knowledge,  because  it  is  competent  to  the 
bolder  to  give  credit  to  the  maker.  It  is  not  enough  to  say  that  the 
maker  of  a  note  does  not  intend  to  pay,  but  that  the  holder  does  not 
intend  to  give  credit  to  such  maker  ;  the  party  ought  to  know  whe- 
ther the  holder  intends  to  give  credit  to  the  maker  or  to  resort  to  him. 
Per  Bullcr,  J.  The  notice  ought  to  purport  that  the  holder  looks  to 
the  party  for  payment,  and  a  notice  from  another  person  cannot  bq 
sufficient,  it  must  come  from  the  holder. 

Ex  parte  Barclay,  7  Ves.  jun.  597-  Barclay  was  indorsee  and 
holder  of  two  bills  drawn  by  Kemp  upon  Dcarlow,  and  indorsed  by 
Clay  to  Barclay.  These  bills  were  dishonoured,  of  which  Clay  gave 
notice  to  Kemp,  and  on  petition  by  Barclay  to  be  allowed  to  prove 
these  bills,  under  a  commission  of  bankrupt  issued  against  Kemp ; 
one  question  was*  whether  this  notice  from  Clay,  and  not  from  Barclay 
the  holder,  was  sufficient.  And  Lord  Eldon,  after  referring  to  Tindal 
V.  Brown,  held,  that  the  notice  ought  to  have  come  from  the  bolder, 
and  dismissed  the  petition.  And  he  said,  *'  The  settled  doctrine  is 
according  to  the  language  of  Mr.  Justice  Buller,  in  Tindal^4t.  Brown, 
and  there  is  great  reason  in  it,  for  the  ground  of  discharging  the  cirawee 
is,  that  the  holder  gives  credit  to  some  persons  liable  as  between  him 
and  the  drawee.  Notice  from  any  other  person  that  the  bill  is  ^ot 
paid^  is  no^  notice  that  the  holder  does  not  give  credit  to  a  third  pefw 
son.  The  doctrine  has  been  acted  upon  very  often  since."  In  Selw. 
Ki.  Pri.  4th  ed.  320,  note  25,  it  is  observed,  that  in  this  case  the  at- 
tention of  the  court,  was  not  directed  to  Lord  Ken/on's  opbion  in 
Shaw  v,  Crofti  post,  294* 
♦  Id.  Ibid. 


OF  NON-ACCEFTAKGS   OF   A   BILL*  293. 

bill  was  due  that  the  acceptor  had  failed,  gave  another  ^^^^^'(JJ^ 
person  mon^y  to  pay  the  bill,  and  the  holder  neglected  P^^* 
to  give  notice  of  the  dishonour,  it  was  holden  that  the 
drawer  was  discharged  \  And  in  a  subsequent  case, 
it  was  held,  that  notice  of  the  dishonour  of  a  bill  of  ex- 
change  must  be  given  to  the  drawer  and  indorsers  by 
the  holder  himself,  or  some  person  authorized  by  him, 
or  at  least  not  by  a  mere  stranger*.  And  where  a  few 
days  before  a  bill  became  due,  the  acceptor  inform- 
ed the  drawer  he  would  be  unable  to  pay  it,  and  told 
such  drawer  that  he  must  take  it  up  and  gave  him  part 
of  the  amount  to  assist  him  in  so  doing,  and  the  latter 
promised  to  take  up  the  bill  accordingly ;  it  was  held^ 
that  in  an  action  by  the  indorsee  against  the  drawer, 
the  latter  might  nevertheless  set  up  as  a  defence  that 
the  bill  was  not  duly  presented  for  payment,  and  that 
he  had  not  regular  notice  of  the  dishonour,  but  that 
the  sum  paid  him  by  the  acceptor  was  money  had  and 
received  to  the  plaintifTs  use '. 

However,  according  to  the  more  recent  decisions^ 
it  is  not  absolutely  necessary  that  the  notice  should 
come  from  the  person  who  holds  the  bill  when  it  has 
been  dishonoured,  and  it  suffices  if  it  be  given  after  the 
bill  was  dishonoured  by  any  person  who  is  a  party  to 
the  bill,  and  who  would,  on  the  same  being  returned 'to 
him,  have  a  right  of  action  thereon,  and  such  notice  will 

4 

'  Nicbolson  v.  Gouthit»  ante,  272,  3. — Whitfield  v.  Savage«  2  Bos. 
&  PuL  377  ;   aud  see  Esdaile  v.  Sowerby,  1 1  £ast.  U4,  1 17* 

*Stewa|tv.  Kenoett,  2  Campb.  177*  '^be  notice  of  non-payment 
bad  been  given  by  Cutler,  who  had  been  employed  by  the  original 
parties  to  the  bill  to  get  it  discounted,  but  it  did  not  appear  that  he 
had  any  autbojity  or  direction  from  any  party  to  the  bill  to  give  no- 
tice of  the  dishonour.  Per  Lord  £llen borough,  If  you  could  make 
Cutler  the  agent  of  the  holder  of  the  bill,  the  notice  would  be  suffi- 
cient, but  ill  reality  b^  yvas  a  mere  stranger.  The  bill  when  disho- 
noured lay  at  the  bankers  of  Abbott,  with  whom  Culler  had  no  sort 
of  connection.  But  the  notice  must  come  from  the  person  who 
can  give  the  drawer,  or  iqdorser  his  immediate  remedy  upon  the  btill^ 
otherwise  it  is  merely  an  historical  fact.  In  this  case  Cutler  was 
not  possessed  of  the  bill,  and  h^d  qo  controol  over  it.  The  defendant 
therefore  is  not  proved  to  have  had  any  legal  notice  of  the  dishonour 
of  die  bill,  and  is  discharged  from  the  liability  he  contracted  by  io* 
dorsing  it.    Plaintiff  nonsuited. 

^  Baker  v.  Birch,  3  Campb.  107.  ^ 
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o^G^  awfbe    *^^  ^^oticc  should  in  general  be  given  to  a  person  wh« 
given.  has  guaranteed  the  payment  of  the  bill'.    When  the 

party  entitled  to  notice  is  abroad  at  the  time  of  the 
fdishonour,  if  he  have  a  place  of  residence  in  Eng? 
land,  it  will  be  sufficient  to  leave  notice  of  non-ao 
ceptance  at  that  place,  and  a  demand  of  acceptance  or 
payment  from  his  wife,  or  servant,  would  in  such  case 
be  regular*. 

It  was  once  thought,  that  notice  of  non-acceptance 
Snust  in  all  cases  be  given  to  the  drawer  of  the  bill,  and 
demand  of  payment  made  of  him,  or  that  in  default 
thereof  the  indorser  would  be  discharged,  no.twitli- 
standing  they  had  regular  notice.  This  opinion,  how- 
ever, so  far  as  it  related  to  foreign  bills,  was  over-ruled 
in  the  case  of  Bromley  v.  Frazier  ^ ;  and  in  its  relation  to 
inland  bills,  in  the  case  of  Ueylin  and  others  against 
Adamson  \  and  as  to  cheques  on  bankers  in  Richford  v. 
Ridge  ',  on  the  principle,  that  to  require  a  demand  of 
the  drawer,  would  be  laying  such  a  clog  upon  bills,  as 
would  deter  every  person  from  taking  &em,  since  the 
drawer  may  perhaps  live  abroad ;  besides  the  acceptor 
is  primarily  liable,  and  as  the  act  of  indorsing  a  bill  is 
equivalent  to  making  a  new  bill,  the  indorser  thereby 
undertakes  as  well  as  the  drawer,  that  the  drawee  shall 
honour  the  bill,  and  the  holder  may  consequently  im- 
mediately resort  to  him,  without  calling  on  any  of  the 
other  parties. 

With  respect  to  inland  bills  protested  for  non-ac* 
ceptance,  the  3  &  4  Anne,  c.  9,  directs  the  protest  or  no- 

'  Ante,  264,  5. — Bayl.  138,  9.  When  notice  need  not  be  given  of  a 
substituted  bill,  seed  M.  &  S.  362.    7 Taunt.  312. 

*CromweU  v,  llynson,  2  Esp.  Rep.  511,  512. — Walwyn  v.  St. 
Quiotin,  1  Bos.  4e  Pul.  652 ;   but  see  5  Esp.  Rep.  175. 

3  Bromley  v.  Frazjeii  \  Stra.441.— Selw.  N.  P.  4th  ed.324. 
•    ♦  Heyiin  r.  Adamspn,  2  Burr.  669.-^Pard<J  p.  FuIUt,   Com.  Rep. 
579. — Bromley  v.  FraziiT,  1  Slra.  441.     SelVv.  N.  P.  4th  ed.  324. 

*  2  Campb.  539,  per  lord  Ellenborough.  The  holder  of  a  cheque 
is  not  bound  to  give  notice  of  its  dishonour  to  the  drawer  for  the  pur^ 
pose  of  charging  the  perspn  from  whom  he  received  jt.  He  does 
Enough  if  he  presents  it  with  due  diligence  to  the  banker  on  whom  it  is 
drawn,  and  gives  due  notice  of  its  dishonour  to  those  oniy  against 
Vhom   he  seeks  his  remedy. ' 


V\  ..     Hi 
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tice  thereof  to  be  ffiven  to  the  person  from  whom  the  *tWy.  T»irt«» 
bill  was  received ' .  The  preceding  observation  relative  given, 
to  notice  from  the  holder  enuring  to  the  benefit  of  the 
antecedent  parties  here  applies  *.  Notice  to  one  of  se- 
veral partners,  joint  indorsers,  is  notice  to  all,  and  if 
one  of  several  drawers  be  also  the  acceptor^  and  there 
be  no  fraud  in  the  transaction,  no  notice  in  fact  is  n^ 
cessary  to  the  other  drawers  K  Nor  is  it  necessary  to 
give  notice  to  a  party  who  has  by  his  conduct  dis* 
pensed  with  it,  as  by  engaging  to  call  on  the  holder, 
and  ascertain  whether  the  acceptor  has  paid  the  bill  ^ 


»  »t' 


'  Et  vide  Heylin  v.  Adamsoo,  Burr*  674. 

*  Ante,  293,  4. 

^  Por (house  v.  Parker  and  others,  1  Cainpb.  82. — Alderson  v.  Pope, 
Id.  404.;  and  see  Jacand  v.  French,  12  East.  31 7*  322,  3.  and  per 
Lord  Ellenborobgh,  in  Bignold  v.  Waterhouse>  1  M.  &  S.  259.^^ 
Bayl.  142. 

PorthoQse  <v.  Parker  and  others,  1  Campb.  82.  This  was  an  action 
against  the  drawees  of  a  bill  of  exchange  for  £46 1.  3s,  at  the  suit 
of  the  payee.  The  bill  purported  to  be  drawn  by  one  Wood,  as  the 
agent  of  George  James  and  John  Parker.  There  was  no  proof  that 
Wood  had  authority  from  the  defendants  to  draw  the  bill,  but  a  wit- 
ness swore  that  he,  as  the  agent  of  John  Parker,  the  drawee,  and  one  of 
the  defendants,  had  accepted  jt  on  his  account.  Lord  £llenborough, 
Held,  that  ihe  bill  having  been  accepted  by  order  of  one  of  the  defen- 
<lants,  this  was  sufficient  evidence  of  its  haying  been  regularly  drawn  i 
and  further  that  the  acceptor  being  likewise  a  drawer,  there  would  be 
IK>  occasion  for  the  plaintiff  to  prove  that  the  defendants  had  received 
express  notice  of  the  dishonour  of  the  bill,  as  this  must  necessarily 
have  been  known  to  one  of  them,  and  the  knowledge  of  the  one  wa$ 
the  knowledge  of  all.     Verdict  for  the  plaintiff. 

in  BigQold  V,  Waterhouse,  ]  M.  &  $.  259.  ^^d  EUenborqugh 
said,  *^  It  is  a  general  rule  indeed,  that  where  several  are  concerned 
together  in  partnership,  notice  to  one  is  equivalent  to  notice  to  all,  but 
that  rule  presumes  that  the  transaction  is  bona  fide.  Here,  however^ 
the  case  is  different,  the  agreement  is  made  with  one  of  the  defendants 
for  his  individual  benefit  alone,  and  the  others  are  not  parties  con- 
cerned, not  being  made  privy  to  the  agreement.  It  was  incumbent, 
therefore,  on  th^  plaintiffs,  to  show  that  notice  was  given  to  the  other 
partners." 

^  PhipsoQ  V.  Kneller,  4  Campb.  ^85.  This  was  an  action  against 
ibe  drawer  of  a  bill  of  exchange,  and  the  question  was,  whether  thp 
plaintiff  was  excused  for  not  having  given  him  notice  of  the  dishonour 
of  the  bill.  It  was  proved  that  a  few  days  before  the  bill  became  due, 
the  defendant  called  at  the  counting-house  of  the  plaintiff,  whom  he 
knew  to  be  the  holder  ;  and  being  asked  the  place  of  bis  residence,  he 
said  he  }iad  np  regular  residence ;  he  was  living  among  his  friends,  s^nd 
he  would  call  and  see  if  the  bill  was  paid  by  th^  acceptor.  Per  Lord 
Ellenborough,  this  dispensed  with  notice,  and  threw  upon  the  de« 
feadant  himself  the  duty  of  enquiring  if  the  bill  was  paid.  Verdict 
for  the  plaintiff. 
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6^.  Of  (h«  iiiK     The  liability  of  the  various  parties  to  a  bill^  on  the 
ties  to  m  bui  m    dishoiiour  of  it  by  the  drawee^  may  be  collected  fron 

the  previous  pages.  If  the  drawee  on  presmtmcnt 
for  acceptance,  dishonour  the  bill,  either  wholly  or 
partially,  the  holder  niay  insist  on  immediate  payment 
by  the  parties  liable  to  him^  as  well  of  the  drawer', 
as  of  the  prior  indorsers  \  or  in  default  thereof,  may 
instantly  commence  actions  against  each  of  them ;  and 
though  the  instrument  may  be  somewhat  like  a  note, 
yet  if  it  also  resemble  a  bill,  and  acceptance  be  refused, 
an  action  is  immediately  sustainable  '•  On  the  same 
principle  it  was  decided,  that  if  a  man  draw  a  bill  and 
commit  an  act  of  bankruptcy^  and  afterwards  the  bill 
be  returned  for  non-acceptance,  the  debt  is  contracted 
b^ore  the  act  of  bankruptcy,  and  may  be  proved  under 
the  commission,  \^hich  could  not  have  been  the' case,  if 
the  time  when  notice  of  non-accq>ta&ce  was  given 
had  been  considered  as  the  period  when  the  debt  was 
contracted  \  So  where  the  defendant,  having  been 
arrested,  gave  the  plaintiff  a  draft  for  part  of  the  mo- 
ney due,  on  which  he  was  discharged  out  of  custody, 
but  the  draft  having  been  dishonoured,  he  was  re- 


«* 


■  Ante,  13S.— Bayl.  149, 150.— Bright  v.  Forrier,  Bol.  N.  P.  269, 
ante,  ISS. — Mitford  v.  Mayor,  Doagl.  55,  ante,  13S.  But  Fotbier 
considers  the  drawer  as  merely  liable  to  indemnify  the  holder  against 
the  probable  noii*payment  at  maturity*  Traite  du  Contrat  de  Chai^, 
part  1,  ch.  4,  num.  70. 

*  Ballingalls  v.  Gloster,  3  East.  4S1.— 4  Esp.  Rep.  268.  S.  C— 
Bishop  V.  Young,  2  Bos.  &  Pul.  83.  n.  a. 

Ballingalls  v.  Gloster,  3  East.  Rep.  481.  John  Glotter  drew  a 
bill  on  Jackson  payable  to  Anthony  Gloster's  order,  and  the  latter  in* 
dorsed  it  to  the  plaintiffs*  Jackson  refused  acceptance,  on  which  the 
plaintiffs  immediately  sued  Anthony  Gloster  without  waiting  till  the 
bill,  which  was  drawn  at  ninety  days  sight,  would  have  been  due. 
The  plaintiffs  had  a  verdict,  with  liberty  to  the  defendant  to  move  for 
a  nonsuit.  On  a  rule  nisi  accordingly  it  was  urged,  that  an  indorser 
stood  in  a  situation  different  from  that  of  a  drawer,  and  that  although 
a  drawer  might  be  sued  immediately  on  non-acceptance,  an  indorser 
could  not,  until  the  expiration  of  the  time  limited  ibr  the  payment 
of  the  bill.  But  the  court  was  clear  that  the  case  of  an  indorser  was 
not  distinguishable  from  that  of  a  drawer,  and  that  every  indorse 
ii^s  a  new  drawer.    Rule  discharged. 

^  Allen  v.  Mawras,4  Caropb.  115,  ante,  28. 

♦  Macarty  tk  Barrow,  2  Sira.  ^49.— 7  East*  437.  S,  C.«-^hiltoo  r. 
Whiffin,  3  Wils.  l6. 
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taken  upon  the  same  writ  it  was  decided  diat  the  pro*  Mi^.  or  6ie  Ub. 

eeedings  were  i^ular  and  justifiable ;  and  Lord  Kenyon  ties  to  •  bm 

saidi  that  in  cases  of  this  kind,  if  the  bill  which  is 

given  in  pa3mient  do  not  turn  out  to  be  productive, 

it  is  not  that  which  it  pui^rted  to  be,  and  thai;  which 

the  party  receiving  it  expected,  and  therefore  he  may 

consider  it  as  a  nullity^  and  act  as  if  no  such  bill  had 

been  given ' :  zxkd  'm  a  recent  case  where  a  bill  giveA 

in  paymept  for  goods  sold  was  refosed  acceptance,  it 

was  held  that  the  payee  having  declared  against  the 

drawer  on  the  bill,  and  joined  odunts  for  goods  sold, 

may  treat  tljie  bill  as  a  nullity,  and  recover  his  demand 

00  the  IsLftef  counts,  although  theeredit  on  the  bill  be 

not  expired,  and  that  it  is  sufficient  in  such  an  action 

to  prove  a  presentment  to  the  drawee  for  acceptance, 

without  shewiiig  that  the  bill  was  protested  for  non^ 

acceptance,  or  diat  the  drawer  had  notice  of  the  dis* 

bonour*. 

It  seems,  however^  diat  the  drawer  and  indorser 
have  a  reasonable  time  allowed  them  to  pay  the  biU, 
ai^r  notice  of  the  dishonour,  and  that  the  circum«> 
stance  of  their  not  paying  the  amount  .immediately 
they  received  such  notice,  will  not  preclude  them 
frwn  pleading  a  tender,  provided  they  offer  to  pay  the 
Amount  on  the  same  day,  and  before  a  writ  has  been 
issued,  though  the  acceptor  must  pay  the  bill  on  pre* 
sentment,  and  cannot  plead  a  ^^ubsequent  tender  «• 


'  Pttckford  V.  Maxwell,  6  T.  R.  52.  ante,  124,  5. 

*  Hickley  v.  Hardy,  1  Moore  Rep.  61  ;  but  quaere  as  to  the  latter 
point, 

^  Walker  v.  Barnes,  1  Marsh.  S6.— 5  Taunt.  240,  S.C— Home  v. 
Peploc,8East  l68.  ; 

Walker  p.  Barnes,  J  Marsh.  36.  The  drawer  of  a  bilMs  only  bound 
to  pay  vrithio  reasonable  time  after  receiving  notice  of  its  being  dis- 
honoured, therefore  where  he  receiver  notice  the  day  after  the  bill 
i>ecanoe  due,  a  tender  on  the  following  day  was  held  to  be  in  time.  Per* 
Mansfield,  C.  J.  This  is  an  action  by  the  indorsee  of  a  bill  of  exchange 
Against  the  drawer,  whose  undertaking  is  to  pay  the  holder  on  failure 
by  the  acceptor.  When  the  bill  is  dishonoured  the  drawer  cannot  find 
^ut  by  inspiration  who  is  the  holder,  and  therefore  cannot  pay  it  till  he 
^M  notice  of  the  dishonour.  When  he  has  received  notice,  he  is  bound 
to  pay  within  reasonable  time,  and  if  he  do  not  wiU  be  answerable 
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««*f.  oftbciM.      When  due  notice  of  the  iion*acceptanc€  has  been 

kiUlff  of  the  pa^  ,  .     »  .     . 

ties  to  a  bui  on     givcii  to  the  drawer  and  mdorsers,  it  is  not  necessary 

afterwardB  to  present  the  bill  for  payment,  or  if  such 
presentment  be  made  to  give  notice  of  the  dishanour  \ 
With  respect  to  the  amount  of  the  sum  which  the 
drawer  and  indorsers  are  bound  to  pay,  they  are  liable, 
where  a  bill  has  been  protested,  not  only  to  the  pay- 
ment of  the  principal  sum,  but  to  damages^  interest; 
&c/  Where  A.  deposited  a  sum  of  money  at  tbe 
banking-house  of  B.  in  Paris,  for  which  B*  gave  him 
his  note  **  payable  in  Paris ;''  ^^  or  at  the  choice  of  tbe 
^*  bearer,  at  the  Union  Bank,  in  Dover,  or  at  B/s  usual 
*'  residence  in  London,  according  to  the  course  of  ex- 
^^  change  upon  Paris ;"  and  after  this  note  was  given, 
the  direct  course  of  exchange  between  London  and 
Paris  ceased  altogether,  having  been,  previously  to  its 
total  cessation,  extremely  low ;  the  note  was  at  a  sub- 
sequent period  presented  for  acceptance  and  payment 
at  the  residence  of  B.  in  London,  at  which  time  there 
was  a  circuitous  course  of  exchange  upon  Paris  by  way 
of  Hamburgh,  and  it  was  holden,  that  A.  was  entitled 
to  recover  upon  the  note  according  to  such  circuitous 
course  of  exchange  upon  Paris,  at  the  time  when  the 
note  was  presented '.  Where,  however,  acceptance  or 
payment  have  been  rendered  illegal  by  an  act  of  this 
country,  the  drawer,  &c.  may  not  be  liable  to  be  sued 
on  the  bill  ♦ ;  and  we  have  already  seen,  that  if  a  person 


for  damages.  The  bill  became  due  on  the  lltb,  on  the  12th  he  re- 
ceived a  note  from  the  plaintiff's  attorney,  informing  him  of  the  dis- 
honour, and  on  the  Idth  he  tenders.  Is  not  this  a  reasonable  com- 
pliance with  his  undertaking?  No  jury  could  give  even  a  farthing 
dam  ages. — Ru  le  discharged . 

*  Price  V.  Dardcll,  Sittings  at  Guildhall,  London,  Uth  Dec.  1794» 
cor.  Lord  Kenyon,  his  Lordship  said,  it  is  in  no  case  necessary  to  give 
notice  when  it  is  a  second  dishonour ;  and  in  De  La  Torre  v.  Barclay 
and  another,  1  Stark.  C.  N.  P.  7,  Lord  Ellenborough  said,  thai  as 
the  bill  bad  been  protested  for  non-acceptance,  a  second  protests  as 
perfectly  gratuitous  and  unnecessary.  See  also  Forster  v.  Jordison, 
l6  East.  105. 

*  8  &  9  Wm.  3.  and  3  &  4  Anne,  c.  fl.  et  post,  of  the  verdict  and 
damages. 

^  Pollard  V.  Herries,  3  Bos.  &  Pul.  335. 
^  Pollard  V.  Herries,  3  Bos.  &  Pul.  340. 
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imr  a  bill  in  a  foreign  country  upon  another  in  £cg'  etbiy.  ornktiu. 
land,  and  it  be  protested  for  non-acceptance,  the  draw-  ties  to^a  wii  o^o"" 
er  will  be  discharged  from  liability  to  be  sued  in  this  ««»-««ep**«*- 
country,  by  his  having  obtained  a  certificate  of  dis- 
charge, according  to  the  law  of  the  country  where  he 
drew  the  bill  ■•    In  De  Tastet  v.  Baring  *,  a  verdict 
having  passed  for  the  defendants,  in  an  action  to  re- 
cover the  amount  of  the  re-exchange  upon  the  disho- 
nour of  a  bill  drawn  in  London  on  Lisbon^  upon  evi- 
dence that  the  enemy  were  in  possession  of  Portugal 
when  the  bill  became  due,  and  Lisbon  was  then  block- 
aded by  a  British  squadron,  and  there  was  in  fact  no 
direct  exchange  between  London  and  Lisbon,  though 
bills  had  m  some  few  instances  been  negociated  be- 
tween them  through  Hamburgh  and  America  about 
that  period,  the  court  refused  to  grant  a  new  trial,  on 
the  presumption  that  the  jury  had  found  their  verdict 
on  the  fact,  that  no  re-exchange  was  proved  to  their  sa- 
tisfaction to  have  existed  between  Lisbon  and  London 
at  the  time ;  the  question  having  been  properly  left  to 
them  to  allow  damages  in  the  name  of  re-exchange,  if 
the  plaintiff,  who  had  indorsed  the  dishonoured  bill  to 
the  holder,  had  either  paid  or  were  liable  to  pay  re- 
exchange,  and  saving  the  question  of  law,  whether 
any  re-exchange  could  be  allowed  between  this  and  ian 
enemy's  country. 

If  the  holder  of  a  bill  neglect  to  present  it  for  ac- 
ceptance "when  necessary,  or  to  give  notice  of  non- 
acceptance  to  those  persons  entitled  to  object  to  the 
want  of  it,  such  conduct,  we  have  seen,  discharges 
them  from  their  respective  liabilities  ^ 

The  consequences,  however,  of  a  neglect  to  give  roay.  Howthe 
notice  of  non-acceptance,    or    to  protest  a  foreign-  M^^^i?^e  * 
bill,  may  be  waived  by  the  person  entitled  to  take  ^!!^  or  other- 
advantage   of   them.      Thus  it  has  been  decided,  ^^*««*~3^- 


'  Ante,  119,  120r-Potter  v.  Browo,  5  East.  124. 
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Ttwy.  Howte    that  a  payment  even  of  part ',  or  a  promiaef  to  pay  •, 

neglect  to  give  '           ■   ■                                   -          ' 

notice  may  be  >  Bay!.  130, 1.  220, 1.     Vaaghan  v.  Fuller,  2  Stra.  1246,  was  an 

tpsir«ri»  or  other*  action  against  the  indorser  of  a  note»  and  it  being  proved  that  the 

^^  *way.  dcf^nj^Q^  [||^j  p^^  pur^  jj^^  q^  j^  \^^i^  ^y^^  ll^^^  m,^  ll^^  proof  ^^ 

demand  upon  the  maker  unnecessary. 

Horford  v.  Wilson,  1  Taunt.  12.  la  an  action  by  the  indones 
against  the  drawer  of  a  bill,  which  had  been  dishonoured  by  the  ac- 
ceptor, it  appeared  that  the  defendant  had  paid  part  of  the  money  due 
upon  the  bill  without  making  objection  for  want  of  notice  of  the  disho* 
iiour,  and  the  court  held  upun  a  motion  for  a  new  trial,  that  from  this 
the  jury  were  warranted  in  presuming  that^due  notice  bad  been  given. 

*  Bayl.  130, 1. 220,  1 .— Sel w.  N.  P.  4th  ed.  323.— Haddock  v.  Bury, 
Mid.  Ter.  3  Geo.  2.  MS.  Burnet,  J.  7  East.  236,  n.  a.  Per  Lord 
Raymond,  C.  J,  *'  if  an  indorsee  has  neglected  to  demand  of  the  maker 
of  the  note  on  due  time,  a  subsequent  promise  to  pay  by  the  indorser 
will  core  this  laches.'' 

Whitaker  v.  Morris,  Worcester  Lent  Ass.  1756.  MS.  1  Esp.  N.  P. 
58.  Select  Ca.  171>  S.C.  The  plaintiff  received  a  note  of  Yardley, 
payable  to  the  defendant.  When  it  was  due  the  plaintiff  sent  the  note 
to  demand  the  money,  but  not  finding  Yardley,  he  kepi  the  note  §ot 
seventeen  or  eighteen  days,  during  which  time  it  was  proved  that  be 
used  due  diligence  to  find  him  ;  he  then  wrotfe  to  his  agent  to  inform 
the  defendant,  who  returned  no  answer.  About  ten  days  after  the 
agent  went  to  the  defendant,  who  acknowledged  the  receipt  of  the  let- 
ter, and  said»  the  reason  why  he  had  not  sent  an  answer  was,  that 
Yardley  had  promised  to  order  payment  in  London,  und  as  it  was  not 
paid  "  that  be  would  certainly  pay  it  the  day  after."  The  defendants 
witnesses  proved  that  Yardley  was  solvent  when  the  note  became  due. 
and  for  sometime  after,  but  then  was  insolvent.  Per  Wilmot,  J. 
Holding  the  note  for  so  long  a  time  was  unreasonable,  and  would  have 
«  discharged  the  defendant,  if,  when  he  received  the  first  notice,  he  had 
disclaimed  the  having  any  thing  to  do  with  iu  but  by  his  conduct,  bt 
has  waived  the  neglect  and  acquitted  the  plaintiff,  however,  he  left  it 
to  the  jury,  who  found  for  the  defendant. 

Lundie  v.  Robertson,  7  East.  231. --3  Smith  Rep.  225.  S.  C.  In« 
dorsee  against  an  indorser  of  a  bilU  no  evidence  was  given  of  pre* 
aentment  or  notice,  but  it  was  proved,  that  on  being  called  upon  by 
the  plaintiff's  clerk  some  months  after  the  bill  was  due,  the  defendant 
aaid  '*  he  had  not  the  cash  by  him,  but  if  the  clerk  would  call  in  a  day 
or  two  and  bring  the  account,  (meaning  of  the  expenccs)  he  would  pay 
it."  The  bill  was  shewn  to  him  at  the  time ;  on  a  second  applicatioo 
he  offered  a  bill  on  London  for  the  debt  and  expences,  which  was  re- 
fused ;  he  then  said,  that  **  he  had  not  bad  regular  notice,  but  as  the 
debt  was  justly  due  he  would  pay  it.*^  Chambre,  J.  thought  this 
sufficient,  and  verdict  for  the  plaintiff.  On  a  rule  nisi  for  a  new  trial, 
and  cause  shewn.  Lord  Ellenborough  said,  th^  case  admits  of  no 
doubt;  it  was  to  be  presumed  prima  facie  from  the  promise  to  pay,  that 
the  bill  had  been  presented,  in  time,  and  that  due  notice  had  been 
given,  that  nool^ection  could  bo  n\»de  to  payment,  and  that  every. 
thing  had  been  rightly  done ;  this  superseded  the  necessity  of  the  or- 
dinary prool^  the  other  conversation  does  not  vaiy  the  case,  for  though 
the  defendant  said,  he  bad  not  had  notice,  be  waived  that  ol^ectiou. 
See  Gibbon  v.  Coggon,  2  Campb.  N.  P.  C.  188,  where  from  the  drawers 
promising  to  pay  a  bill.  Lord  Ellenborough  directed  the  jury  topre^ 
sume  that  it  had  been  duly  protested.^  See  also  Taylor  v.  Jones, 
2  Campb.  105. 

Wood  V.  Brown,  1  SUrk.  217*  Proof^f  a  letter  frost  ^e  drMrerand 
indorser  of  an  accommodation  bill,  that  the  bill  will  beaatii6e4  be- 
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or  to  ^  see  it  paid  '/*  oc  an  acknowledgment  that  ^^y-  Hwti^ 

*  ^  <B0Ilie(|1IC!IIC9t  of  ft 

"  it  must  be  paid  %**   or  a  promise  that  **  he  will  «^i«ct  to  give 

Boticc  may  be 

set  die  matter  to   rights '  '*,    made  by  the  person  ««««,  or  other. 

-     .  ^.  ,  /%         .  /•        ^  wiie  dune  away. 

insisting  on  the  want  of  notice^  after  he  was  aware 
of  the  laches  amounts,  to  a  waiver  of  the  conse- 
<pience  of  the  laches  of  the  holder,  and  admits  his 
right  of  action.  So  where  an  indorsee  three  months 
after  a  bill  became  du^  demanded  payment  of  the 
indorser,  who  first  promised  to  pay  it  if  he  would  call 

fore  the  next  teim,  supersedes  the  necessity  of  proving  the  dishonour 
of  the  hill  and  notice. 

'Hopes  V,  Alder,  6  East.  l6.  Action  against  drawer  to  whom  no 
notice  of  non-payment  had  been  given.  It  was  proved  that  upon  a 
BMctiag  socaetinie  after*  hut  hefore  the  action  brought  between  the 
plainttf  aad  defendant,  the  latter  said  "  I  will  see  it  paid."  It  was 
arged  for  the  plaintifl^  that  this  subsequent  promise  for  which  there 
tras  ceitainly  an  equitable  consideration,  subjected  tho  defendant  to 
fiability.  This  was  admitted  by  the  defendant's  counsel,  and  Lord 
Keayon,  C.  J.  said,  **  This  subsequent  promise  was  decisive.** 

*  Rogers  v,  Stephens,  2  T.  R.  713,  In  an  action  against  the  draw- 
er of  a  foreign  bill,  an  objection  was  taken  that  there  was  no  protest, 
but  it  appearing  that  the  defendant  had  no  effects  in  the  hands  of  the 
draweeji  when  the  bills  were  drawn,  or  afterwards,  and  that  on  being 
piessed  for  payment  by  the  plaintiff's  agent  after  the  bill  was  dis- 
honoared,  be  had  said  '*  it  must  he  paid.*'  Lord  Kenyon  thought  a 
protestor  notice  unnecessary,  and  directed  the  jury  to  find  for  the 
pUintiff,  which  they  did.  A  rule-was  afterwards  granted  to  shew 
cause  why  there  should  not  be  a  new  trial,  and  it  was  stated  then,  and 
upon  shewing  cause  that  the  defendant  had  really  been  prejudiced  by 
want  of  notice  to  the  amount  of  the  bill,  that  he  had  advanced  money 
CO  one  Calvert  to  the  amount  before  the  bill  was  drawn  ;  that  Calvert 
desired  him  to  draw  on  the  drawees  as  Calvert's  agents ;  that  he  did 
so  on  a  supposition  that  Calvert  had  effects  in  their  hands ;  that  he 
afterwards  settled  with  Calvert,  and  upon  a  reliance  that  the  bill  was 
paid,  delivered  him  up  effects  to  more  than  the  value  of  the  bill,  and 
that  Calvert  was  since  insolvent ;  that  the  defendant  was  prepared 
with  evidence  to  this  effect,  but  that  Lord  Kenyon  delivenNi  it  as 
his  opinion*  that  it  did  not  make  a  protest  or  notice  necessary. 
Lord  Kenyon  did  not  recollect  that  this  evidence  was  offered,  but  he 
Afld  all  the  court  thought  it  answered  by  the  defendant's  admission 
that  **  the  bill  must  be  paid,"  because  that  was  an  admission  that  the 
plaintiff  had  a  right  to  resort  to  him  upon  the  bill,  and  that  he  had 
received  no  damage  by  the  want  of  notice,  and  was  a  promise  to  pay. 

'  Anson  v.  Bailey,  Bui.  N.  P.  276-  The  indorsee  of  a  note  present- 
ed it  ibr  payment,  but  the  maker  pretended  that  the  payee  had  pro* 
mised  not  to  indorse  it  over  without  acquainting  him,  And  so  put  off 
the  indcMvee  from  time  to  time  for  three  weeks ;  at  the  end  of  that  pe* 
nod  Ihe  indorsee  wrote  twice  to  the  payee,  stating  what  he  had  done, 
and  the  maker's  excuse ;  the  payee  answered,  that  *'  when  he  came  to 
town  he  would  set  the  matter  right ;"  and  upon  an  action  by  the  in« 
doner  against  the  payee,  the  jury  found  for  the  plaintiff,  though  the 
maker  became  bankrupt  before  the  second  letter  was  written,  and 
though  he  continued  solvent  for  three  weeks  af^er  the  note  was  due« 
See  also  Wilkes  v.  Jackes,  Peake,  202. 
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ISHL'^Z^^^^  ag^riwith  the  account,  aud  afterwards  said  that  he 
l^^c^mn^^^^  had  not  had  regular  notice,  but  as  the  debt  wa^  justly 
w«c<rf,  or  other-   duc  he  would  pay  it,  it  was  held  that  the  first  con- 

versation  being  an  absolute  promise  to  pay  the  bill, 
was  primft  facie  an  admission  that  the  bill  had  beca 
presented  to  the  acceptor  for  payment  in  due  time, 
and  had  been  dishonoured,  and  tliat  due  notice  had 
been  given  of  it  to  the  indorser,  and  superseded  the 
necessity  of  other  proof  to  satisfy  those  averments  in 
the  declaration,  and  that  the  second  conversation  only 
limited  the  inference  from  the  former,  so  far  as  the 
want  of  regular  notice  of  the  dishonour  to  the  defen- 
dant went,  which  objection  he  waived'.  So  where 
the  drawer  of  a  foreign  bill,  upon  being  applied  to  for 
payment,  said,  **  my  affairs  are  at  this  moment  deranged, 
but  I  shall  be  glad  to  pay  it  as  soon  as  my  accounts 
with  my  agent  are  cleared,'*  it  was  decided  that  it  was 
unnecessary  to  prove  the  protest  of  the  bill  *• 

It  seems  to  have  been  once  considered  that  a  mis* 
apprehension  of  the  legal  liability  would  prevent  a 
subsequent  promise  to  pay  from  being  obligatory 'j 

*  Lundie  v.  Robertson,  7  ^^t»  231. — Gibbon  o^.  Coggon,  ^Caznpb, 
18S.  ante,  302. 

*  Gibbon  v.  Coggon,  2  Campb.  188. 

*  Cbatfield  v.  Paxton  and  Cu.  Sittings  after  Trin.  Term,  SB  Geo.  3. 
K.  B;  MSS.  The  plaintiff  gave  a  biU  to  the  defendants  on  Luard  and 
Co.  The  defendants  gave  time  to  the  acceptors,  and  they  afterwards 
became  insolvent,  of  both  which  circumstances  the  defendants  ga^*e 
the  plaintiff  notice,  and  he  at  their  request,  in  a  letter,  accepted  an- 
other bill,  which  he  afterwards  paid ;  and  this  action  was  brought  to 
recover  back  the  money  paid.  Lord  Kenyon — "My  opinion  is  against 
the  defendants  ;  it  is  not  only  necessary  that  the  plaintiff  shonld  know 
all  the  facts,  but  that  he  should  know  the  legal  consequences  of 
them  ;  it  seems  to  me  that  the  plaintiff  did  not  know  the  legal  conse- 
quence of  them,  and  that  he  paid  this  money  under  an  idea  that  be 
ini^rht  be  compelled  to  pay  it.  When  the  defendants  granted  this  in- 
dulgence of  two  months  to  Luard  and  Co.  they  gave  it  at  their  own 
risk.  Where  a  man,  knowing  all  the  facts  explicitly,  and  being 
under  no  misapprehensions  with  regard  to  any  of  them,  nor  of  the 
law  acting  upon  them,  chooses  to  pay  a  sura  of  money,  vciemii  nm 

Jit  injuria f  he  shall  not  recover  it  back  again ;  but  the  letters  of  the 
plaintiff  in  this  case  prove  directly  the  contrary,  for  they  arc  written  in 
a  complaining  style.  Verdict  for  the  plaintiff  £2000  and  interest  from 
the  time  of  payment.  Erskine  and  Giles  for  the  plaintiff — Oibbs  for 
the  defendants; — See  this  case  observed  upon  in  Bilbte  v.  Lumley, 
2  East.  471  •  and  Williams  v.  Bartholomew,  1  Bos.  &  Pul.  326. — In 
Stevens  V.  Lynch,^  12  East.  38,  the  court  said,  this  case  proceeded 
•  on  the  ground  tiiat  the  party  was  ignofant  of  the  fact0* 
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bat  from  the  case  of  Bilbie  v.  Lumley  and  others",  it  rtWy.  How  the 

,  -11  %  •  /-       1^      *         consequence!  of  a 

appears  that  money  paid  by  one  knowing  (or  baving  neglect  to  give 
the  means  of  such  knowledge  in  his  power)  all  the  ^^^"bother- 
circumstances,  cannot,  unless  there  has  been  deceit  or  ^"«^®"«*^^ 
fraud  on  the  part  of  the  holder,  be  recovered  back 
again  on  account  of  such  payment  having  been  made 
under  an  ignorance  of  the  law,  although  the   party 
paying  expressly  declared  that  he  paid  without  preju- 
dice*; and  as  an  objection  made  by  a  drawer  or  in- 
dorser  to  pay  the  bill,  on  the  ground  of  the  wailt  of 
notice,  is  stricti  jurisy  and  frequently  does  not  meet 
the  justice  of  the  case,  it  may  be  inferred  from  this 
case,  and   it  is  indeed  now  clearly  established,  that 
even  a  mere  promise  to  pay,  made  after  notice  of  the 
laches  of  the  holder,  would  be  binding,  though  the 
party  making  it  misapprehended  the  law.     And  there- 
fore, where  the  drawer  of  a  bill  of  exchange,  knowing 
that  time  had  been  given  by  the  holder  to  the  acceptor, 
but  apprehending  that  he  was  still  liable  upon  the  bill 
iu  default  of  the  acceptor,  three  months  after  it  was 
due,  said,  "  I  know  I  am  liable,   and  if  the  acceptor 
does  not  pay  it  I  will,"  it  was  adjudged  that  he  was 
bound  by  such  promise '.     And  such  a  promise  will 
dispense  with  the  necessity  for  a  protest  of  a  foreign 
bill*. 

A  promise  to  pay  made  after  a  declaration  filed,  not 
only  precludes  the  party  from  availing  himself  of  the 
laches  of  the  holder,  but  also  dispenses  with  evidence 
in  proof  of  the  allegations  in  such  declarations  * ;  and 


'  Bilbie  tJ.  Lumley,  2  East.  469. — Brisbane  v,  Dacres,  5  Taunt.  143. 
Williams  v,  Bartholomew,  1  Bos.  &  Pul.  326. — Stevens  v.  Lynch, 
12  East.  38. 

•See  also  Brown 9.  M'Kinnally,  lEsp.  Rep.  279.— Marriot p.  Hamp- 
ton, 2  Esp.  Hep.  546. — Cartwright  v,  Rowley,  id.  723. 

^Stevens  v.  Lynch,  12  East.  38. — 2Campb.  322,  S.  C.  and  see 
Taylor  o.  Jones,  2Campb.  105. 

*  Gibbon  v,  Coggon>  2  Campb.  188, 9* — Stevens  v.  Lynch,  2  Campb. 
332,  2. — Greenway  v.  llindley,  4  Campb.  52. 

'  Hopley  V.  Dufresne,  15  East.  275.  Action  against  indorser  of  a 
bill  accepted,  payable  at  a  banker's.  Defence,  no  regular  preieotment 
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rthiy.  How  te  if  the  prmiise  be  made  to  any  party  to  the  bill,  an* 
^Stio^t  other  person  who  has  afterwards  taken  it  up  may  avail 
^i^^.'or^otber-   himself  of  such  promise  and  sue  the  party  making 

It*. 

If,  however,  a  promise  to  pay  be  made  without  a 
knowledge  of  the  fact  of  non-acceptance,  or  of  the 


during  banking  hours.  The  declaration  alleged  a  due  presentment 
for  payment,  and  after  such  declaration  filed,  the  defendant  applied 
to  the  plaintiff  for  the  indulgence  of  a  further  extension  of  time  to 
pay  the  bill,  vhicfa  was  insisted  upon  as  a  waiter  of  the  defective 
presentation.  For  defendant  it  was  contended  that  there  could  be  no 
vaiver  of  the  defective  presentation,  without  shewing  that  the  defen- 
dant knew  in  fact  of  the  defect  at  the  time,  which  though  attempted 
to  be,  was  not  shewn  in  this  case.  For  this  was  cited  Blessard  v.  Hirst, 
-(post,  507)  where  a  subsequent  promise  by  an  indorser  to  pay  the 
bill  having  been  made  under  the  ignorance  of  the  prior  laches  of  the 
holder  by  which  he  %vas  discharged,  was  held  to  be  no  waiver  of  the 
objection.  For  the  plain tiflf  the  counsel  relied  principally  on  th« 
waiver  which  took  place,  after  declaration,  containing  the  allegatioa 
that  the  bill  was  duly  presented  for  payment,  was  filed ;  and  therefore 
after  the  defendant's  attention  was  called  to  the  fact,  and  he  referred 
to  Lundie  v,  Robertson,  (ante,  302)  where  a  promise  by  an  indorser 
to  pay  the  bill  three  months  after  it  became  due,  was  held  to  be  primi 
facie  evidence  of  his  admission  that  the  bill  had  been  presented  to 
the  acceptor  for  payment  in  due  time,  and  dishondured,  and  due  no* 
tice  of  it  given  to  him.  Lord  £lienborough,  C.  J.  stopping  the  argu- 
mcnt,  said,  that  the  court  thought  that  it  should  have  been  left  to 
the  jury  to  say  whether  under  the  circumstances  of  the  case,  the 
defendant  had  notice  at  the  time  of  his  application  for  indulgence, 
that  there  had  been  no  due  presentation,  and  therefore  made  the  rule 
absolute. 

'  Bayl.  2<31, 2.— Potter  v.  Rayworth,  13  East.  417-     Indorsee  of  a 
note  again;st  the  payee  s^nd  indorser.     It  appeared  that  the  note  which 
had  been  negotiated  in  the  country*  had  been  indorsed  by  the  defen* 
dant  to  Fulford*  by  him  to  the  plaintiff,  by  the  plaintiff  to  Kirton, 
itnd  by  him  to  others  before  it  became  due  ;  a  fortnight  after  it  had  Im- 
come  due,  Kirton,  who  had  taken  it  up,  called  on  the  defendaivt*  who 
until  then  had  received  no  notice  of  its  dishonour,  the  defendant  then 
promited  Kirton  to  pay  him  the  next  day;  having  failed  in  this,  Kirton 
resorted  to  the  plaintiff  who  paid  the  amouut,  and  the  defence  now 
being   the  want   of  notice,  the  question  was,  whether  the   plaintiff^ 
could  avail  himself  of  this  promise  so  made  to  Kirton.     Graham,  B. 
directed  a  verdict  for  tBe  plaintiff,  and  on  motion  to  set  aside,  the 
court  held,  that  this  promise  was  an  acknowledgement  by  the  defend- 
ant either  with  nutice   or  that  without  notice,  he  was  the  proper 
person  to  pay  the  note,  and  refused  a  rule.    Lord  £ller>borougb,C.J. 
said,  that  whether  the  promise  to  pay  were  made  to  the  plarotiff  or 
any  other  party  who  held  the  note  at  the  time,  it  was  equally  evidence 
thai  the  defendant  was  conscious  of  his  liability  to  pay  the  notewhick 
must  be  because  he  had  bad  due  notice  of  the  dishonour.     Bayley,  J. 
considered  the  promise  by  the  defendant  either  as  an  acknowledgment 
that  he  had  had  due  notice  of  the  dishonour,  or  that  without  such 
'  notice  he  was  the  proper  person  to  pay  the  note  as  for  the  party  whose 
use  it  was  drawn.    Rule  absolute. 
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laches  of  the  holder,  it  vill  not  be  binding";  and  even  rthiy.  How  the 
a  payment  under  such   circumstances   might,  ii  the  ne^riect  to  give 
party  making  it  were  prejudiced  by  the  conduct  of  the  ^ai^&i!7^oiheT- 
liolder,  anil  there  were  any  wilful    concealment  on  ^  *  ^°*  *^*^* 
his  part,  be  recovered  back  *.     The  promise  also  should 
amount  to  an  admission  of  the  holder^s  right  to  re- 
ceive payment^  and  therefore  where  a  foreigner  said, 
'^  I  am  not  acquainted  with  your  laws,  if  I  am  bound 
to  pay  it  I  will,"  such  promise  was  not  considered  as 
a  waiver  of  the  objection  of  want  of  notice  * ;  and  it 


'♦^^■♦^i— ^hiip»***w  I  '   I  >      «  i  I  ■ 


^Blessard  v.  Hirst,  5  Burr.  2672. — Goodall  v.  Dolley,  1  T.  R.  712. 
Williams  <v.  Bartholomew,  1  Bos.  &  Pul.  326. — Bayl.  79, — Stevens  t. 
Lynch,  2Carapb.  333.  admitted  in  12  East.  39.  S.  C. — Hopley  v» 
Dufresne,  15  East.  276,  7»  ante,  305,  note  5. 

Blessard  v.  Him  and  another,  Burr.  2670.  The  defendant  in- 
dorsed a  bill  to  the  plaintiff,  and  he  indorsed  it  over;  his  indorsee  pre- 
sented it  for  acceptance  a  month  before  it  became  due,  and  acceptance! 
was  refused,;  it  was  afterwards  presented  for  payment,  and  payment 
was  refused,  of  which  notice  was  given  to  the  defendants,  but  they 
bad  no  notice  of  the  refusal  to  accept.  The  drawer  was  a  bankrupt 
before  the  bill  became  due,  but  he  continued  in  credit  three  weeks 
after  the  presentment  for  acceptance.  Three  ihiys  after  the  notice, 
one  of  the  defendants  called  on  the  plaintiff  at  Bradford,  on  his  way 
(0  Leeds*  and  lie  said  he  would  take  up  the  bill  as  he  returned,  but  00 
his  return  he  said  he  was  advised  he  was  not  bound  to  do  it,  upon 
which  this  action  was  brought ;  and  on  a  case  reserved,  the  court 
lield,  that  though  the  holder  might  not  have  been  obliged  to  present 
the  bill  for  acceptance,  yet  as  he  did,  he  ought  to  have  given  notice  of 
the  refusal,  and  that  by  not  so  doing,  he  had  taken  the  risk  upon 
himself,  and  notwithstanding  the  promise  of  one  of  them,  the  defend- 
itiis  bad  judgment. 

Goodall  V.  Dolly,  1 T.  R.  712.  A  liill  drawn  in  favour  of  fhe  defend- 
ant, payable  the  11th  January,  1787,  was  presented  for  acceptance  by 
the  plaiatitiFs,  the  8th  November,  1786,  when  acceptance  was  refused; 
they  gave  no  notice  to  the  defendant  till  the  6th  January,  and  then 
did  nut  say  when  the  bill  was  presented,  upon  which  the  defendant 
proposed  paying  it  by  instalments,  but  the  plaintiff  rejected  that 
offer  and  brought  his  action.  Heath,  J.  thought  th&defendant  dis- 
charged for  want  of  notice,  and  that  his  ofier  to  pay  being  made 
under  ignorance  of  the  circumstances,  was  not  binding,  and  the 
jury  under  his  direction,  found  a  verdict  for  the  defendant.  Upon 
cause  shewn  against  the  rule  for  a  new  trial,  the  court  thought  the 
terdictand  direction  right,  and  discharged  the  rule. 

^  Cbatficld  V.  Paxton,  ante,  304,  n.  3. — Williams  v.  Bartholomew, 
1  Bos.  &  Pul.  326. — Hilbieo.  Lumloy,  2  East.  469,— Malcolm  t?.  f  ul- 
larton,  2  T.  R.  645.  Qucere  if  not  prejudiced  could  he  sustain  such 
action  ?  Farmer  v.  Arundel,  2  Bla.  Rep.  824. — Price  v.  Neal,  1  Bla. 
Rep.  390.  3  Burr.  1355.  S.  C. — Ancher  v.  Bank  of  England,  Doug. 
637.  -Biae  v.  Dickasoo,  1 T,  R.  285. 

'Denois  <cr.  Morris,  3  £sp.  Rep.,lJ8. 

X  2 
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Tthiy.  How  the  has  been  considered,  that  if  the  promise  were  made  on 
Be^"to  give  *  t:he  arrcst,  it  shall  not  prejudice;  but  this  doctrine  seems 
w^vaCoroSker-  questionable  *.  If  an  indorser  propose  to  the  holder 
wue  dine  away.   ^^  ^^^  ^^le  bill  by  instalments,  and  such  offer  be  re- 

jected,  he  is  at  liberty  afterwards  to  avail  himself  of 
the  want  of  notice  *.  So  it  was  decided  in  a  late  case, 
that  if  the  drawer  or  indorser  after  being  arrested, 
without  acknowledging  his  liability,  merely  offers  to 
give  a  bill,  by  way  of  compromise,  for  the  sum  de- 
manded, this  does  not  obviate  the  necessity  of  proving 
notice ;  a;Dd  Lord  EUenborough  in  that  case  observed, 
"  This  offer  is  neither  an  acknowledgement  nor  a 
waiver  to  obviate  the  necessity  of  expressly  proving 
notice  of  the  dishonour  of  the  bill.  He  might  have 
offered  to  give  his  acceptance  at  one  or  two  months, 
although  being  entitled  to  notice  of  the  dishonour  of 
the  former  bill,  he  had  received  none,  and  although 
upon  this  compromise  being  refused  he  meant  to  rely 
upon  this  objection.  If  the  plaintiff  accepted  the 
offer,  good  and  well,  if  not,  things  were  to  remain  on 
the  same  footing  as  before  it  was  made ' ;'  and  it  has 
recently  been  considered,  that  admitting  that  a  drawer 
of  a  bill  may  by  circumstances  impliedly  waive  his 
right  of  defence  founded  on  the  laches  of  the  holder ; 
yet  an  indorser  can  only  do  so  by  an  express  waiver, 
there  being  a  material  distinction  in  this  respect  be- 
tween the  situation  of  a  drawer  and  an  indorser  \ 


*  Rouse  V.  Redwood,  1  Esp.  Rep.  155. 

*  Goodall  V.  DoUey,  1  T.  R.  714,  ante,  307- 
3  Cuming  d.  French,  2  Campb.  106. 

^  Borradaile  17.  Lowe,  4  Taunt.  93.  and  see  Shepherd,  Serjeant's, 
argument,  id.  96,  7-  'i'he  defendant  who  was  an  indorser,  wrote  th« 
following  letter,  in  answer  to  one  from  the  then  holder : — 

"Sir, 
**  I  cannot  think  of  remitting  until  I  receive  the  draft,  therefore  if 
you  think  proper,  you  may  return  it  to  Trevor  and  Co.  Whitchurck 
Old  Bank,  if  you  consider  me  unsafe. 

28th  January,  1811. 

•*  To  Mr.  John  Wilkins.  Signed     J.  LOWE,  Whitchurch.^ 

This  letter  was  held  not  to  amount  to  a  waiver  of  the  laches  in  not 
giving  due  notice  of  non-payment. 
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^liere  the  plaintiff  relies  on   a    statement  by  the  rtUj.  How  the 
indorser  after  the  bill  was  due  that  he  knew  he  was  neglect  to  give 
discharged^  but  that  the  plaintiff  had  behaved  so  well  wJced^oth^r. 
to  him  in  money  matters,  that  he  should  take  no  ad-  *^^' 

vantage  of  it,  but  would  pay  the  money ;  he  must,  it 
is  said,  also  prove  a  demand  on  the  acceptor  '. 

A  person  who  has  been  once  discharged  by  laches 
from  his  liability,  is  always  discharged ;  and  therefore 
where  two  or  more  parties  to  a  bill  have  been  so  dis- 
charged, but  one  of  them  not  knowing  of  the  laches 
pays  it,  such  payment  is  in  his  own  wrong,  and  he 
cannot  recover  the  money  from  another  of  such  par- 
ties *. 


The  custom  of  merchants  is  stated  to  be,  that  if  Sect. 4. or pM<it 
the  drawee  of  a  bill  of  exchange  abscond  before  the  ^«' ^'^'^  •'«^y- 
day  when  the  bill  is  due,  the  holder  may  protest  it,  in 
order  to  have  better  security  for  the  payment,  and 
should  give  notice  to  the  drawer  and  indorsers  of  the 
absconding  of  the  drawee ' ;  and  if  the  acceptor  of  a  fo- 
reign bill  become  bankrupt  before  it  is  due,  it  seems 
that  the  holder  may  also  in  such  case  protest  for  better 
security  ♦ ;  but  the  acceptor  is  not  on  account  of  the 
bankruptcy  of  the  drawer,  compellable  to  give  this 
security  *•  The  neglect  to  make  this  protest  will  not 
affect  the  holder's  remedy  against  the  drawer  and 
indorsers  ^  and  its  principal  use  appears  to  be,  that 


'  Brown  v.  M*Dermot,  5  Esp.  Rep.  265. 

*  B»yl.  142.— Roscoe  f .  Hardy,  12  East.  434. 

'  Anonymous,  Ld.  Raym.  74^> — Mar.  27»  111,  2. — Beawet,  pi.  22. 
24. 26.  27-  29— Kyd.  139-    See  Bay).  69-  note  c.  72.  3, 75. 

The  following  is  ai>  extract  from  the  code  of  laws  at  Jntwerp^  re- 
lating to  bills  of  exchange: — "  In  the  case  of  failure  (do  faillite)  of 
the  acceptor  before  the  usage  (i'echeance)  the  holder  may  cause  it  ta 
be  protested  and  put  in  force  his  recourse  (exerpcr  son  ricours./* 

^  Id.  ibid.  Ex  parte  Wackerbarth,  5  Ves.  jun.  574.— Kyd.  139. 

'  Beawes,  pi.  22. 

^  BeaweSy  pi.  23. 
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Suet.  4.  OTpn^id  by  civln^  notice  to  the  drawer  and  indoraers  of  the 

for  better  security.     .  .  /.     i 

Situation  of  the  acceptor,  by  which  it  is  biJcomc  iuit 
probable  that  payment  will  be  made,  they  are  enabled 
by  other  means  to  provide  for  the  payment  of  the 
bill  when  due,  and  thereby  prevent  the  loss  of  re- 
exchange,  &c.  occasioned  by  the  return  of  the  bill '. 
It  may  be  collected,  that  though  the  drawer  or  in- 
dorsers  refuse  to  give  better  security,  the  holder  must 
nevertheless  wait  till  the  bill  be  due,  befgrc  he  can 
€ue  either  of  those  parties  ^. 


Sects.  Of  ac-         Ant  Dcrsou  may,  without  the  consent  of  the  drawer 
pr9t€st,  or  iudorsers,  accept  the  bill,  supra  protest,  for  better 

security  ^  This  security,  it  is  said,  is  usually  given 
by  making  another  subscription  under  the  protest,  that 
the  person  who  becomes  new  security,  will  be  bound 
as  principal  for  the  payment  of  the  sum  mentioned  in 
the  bill,  upon  which  the  protest  is  made  *. 

When  a  foreign  bill  is  protested  for  non-acceptance^ 
or  for  better  security^,  the  drawee  or  any  other  person 
may  accept  it  supra  protest^  which  acceptance  is  so 
called  from  the  manner  in  which  it  is  made.  This 
description  of  acceptance  is  frequently  made  upon  a 
foreign  bill,  for  the  purpose  either  of  promoting  the 
negotiation  of  the  bill  when  the  drawee's  credit  i^ 
suspected,  or  to  save  the  reputation,  and  prevent  the 
prosecution,  of  some  of  the  parties,  where  the  drawee 
jeither  cannot  be  found,  is  not  capable  of  making  a 
contract,  or  refuses  to  accept ;  and  such  acceptance  is 
called  an  acceptance  for  the  honour  of  the  person  on 
whose  behalf  it  is  made,  and  it  enures  to  the  benefit 


'  Bea'wes,  pi.  24. 

*  Beawes,  pi.  Q6. 

^  Ex  pane  Wackerbarth,  5  Ves.  jun.  574.  pt  infra.  Sec  tie  oh^ 
servations  on  acceptances  supra  protest  in  lioare  v,  Cazcnoye,  l6 
East.  391.  (. 

*  Com.  Dig.  Merchant,  F.  8.  cites  Mar.  28. 

*  Ex  parte  Wackcrbartb,  5  Ves.  jun.  574, — Bayl.  7^ 
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of  ail  vho  become  parties  subsequently  to  that  per-  Sect  5.  ofae* 

.  ceptance  mam 

son'.  ytitea. 

The  drawecy  though  he  may  not  choose  to  accept  i>t.  By  whom 
on  account  of  him  in  whose  favouj  he  is  advised  the 
bill  is  drawn,  may  nevertheless  accept  for  the  account 
and  honour  of  the  drawer,  or  in  case  lie  do  not  choose 
to  accept  on  account  of  the  drawer,  he  may  accept 
for  the  honour  of  the  indorser ;  in  which  latter  cas^ 
he  should  immediately  send  the  protest  on  which  he 
made  the  acceptance  to  the  indorser '•  It  is  said,  that 
if  the  holder  be  dissatisfied  with  the  acceptance  supr^ 
protest^  and  insist  on  a  simple  acceptance,  and  protest 
the  bill  for  want  of  it,  the  acceptor  should  renounce 
the  acceptance  he  had  made,  and  should  insist  that  it 
be  cancelled  '• 

When  the  dra\'^ee  will  not  accept  the  bill,  any  oth^r 
person  may,  after  refusal  by  him  ♦,  and  after  protest, 
accept  it  for  the  honour  pf  the  bill,  or  of  the  drawer  *, 
or  of  any  particular  indorser  ^ ;  and  even  a  bill  pre- 
viously accepted  supra  protest,  may  be  accepted  by 
another  person  supra  protest,  in  honour  of  some  par- 
ticular person  7.  No  one,  however,  should  accep4:  a 
bill  under  protest  for  non-acceptance  for  the  honour 
of  the  drawer,  before  he  has  ascertained  from  the 
drawee  his  reason  for  suffering  the  bill  to  be  protested; 
but  if  the  acceptance  be  in  honour  of  the  indorser, 
such  inquiry  is  unnecessary  •. 

It  is  said,  that  the  holder  of  a  bill  must  receive  an 
acceptance  supra  protest,  if  offered  by  a  responsible 
person,  it  being  of  no  importance  to  him,  whether  it 

'  Hossey  v.  Jacob,  Ld.  Raym.  8S. — Lewin  v,  Brunetti,  Lutw.  S99. 
Beawes,  pi.  34.— Poth.  pi.  U2,  13,  14.— Bayl.  45. 

^  Beawes,  pi.  33,  4.  see  aate,  289* 

'Beawes,  pi.  37- 

*  Id.  pi.  38. — Mussey  v.  Jacob,  Ld.  Raym.  88. 

'  Mar.  125,  6,  7,  S.— Lewin  v.  Brunetti,  Lutw.  896.  899. — Carth, 
^*9-  S.  C.  observed  upon  in  Hoare  v,  Cazenove,  \6  East.  391* 

'  Beawes,  pi.  3S.  42.'^Jackson  9.  Hudson,  2  Campb.  448. 

[  Beawes,  pi.  42. 
Beawes,  pi.  46. 
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Sect  5.  Of  ae-    be  ^'CCepted  simply,  or  under  a  protest,  as  the  acceptor 
protest.  pays  the  charges,  unless  he  had  orders  from  the  re-s 

mitter  not  to  admit  of  such  an  acceptance*.  But  this 
dictum  seems  to  be  erroneous,  for  it  has  been  adjudged 
that  the  holder  need  not  acquiesce  in  any  case\ 
There  cannot  be  a  series  of  acceptors  of  the  same 
bill;  it  must  either  be  accepted  by  the  drawee,  or 
failing  him,  by  some  one  for  the  honour  of  the 
drawer '. 
adiy.  Of  the  The  method  of  accepting  supra  protest  is  said  to  be 

ingMjira'^^.  as  foUows:  the  acceptor  must  personally  appear  before 

a  notary  public  with  witnesses,  and  declare  that  he 
accepts  such  protested  bill  in  honour  of  the  drawer 
or  indorser,  and  that  be  will  satisfy  the  same  at  the 
appointed  time ;  and  then  he  must  subscribe  the  bill 
with  his  own  hand,  thus—"  accepted  supra  protest^ 
in  honour  of  J.  JB>,"  or,  as  is  more  usual,  "  accepts 
S.  P/*  A  general  acceptance  supra  protest  is  con- 
sidered' as  made  for  the  honour  of  the  drawer,  unless 
otherwise  expressed.  Such  acceptance,  however,  may 
be  so  worded,  that  though  it  be  intended  for  the 
honour  of  the  drawer,  yet  it  may  equally  bind  the 
indorser ;  but  in  this  case,  notice  of  such  acceptance 
must  be  sent  to  the  latter  ^  The  holder  should 
always  take  care  to  have  the  bill  protested  for  non- 
acceptance  before  the  acceptance  for  honour  is  made, 
as  otherwise,  it  is  said,  the  drawer  might  allege  that 
he  did  not  draw  on  the  person  making  the  accept- 
ance ^* 
sdiy.  Of  the  An  acceptance  supra  protest  is  as  obligatory  on  the 

•cceptor  «3»fa     acccptor,  as  if  no  protest  had  mtervened,  it  bemg 

immaterial  to  the  holder  of  a  bill,  on  whose  account 


■  Beawes,  pi.  27,  ^6. 

*  Mitford  V.  Walcot,  12  Mod.  410.— Ld.  Raytn.  575.  S.  C.  et  vicJe 
Beawes,  pi.  37. — Gregory  v.  Walcot,  Comw  7o. — Pillans  r.  Mierop, 
3  Burr.  1672,  4. 

^  Jackson  v.  Hudson,  2  Campb.  447<"-^Antc,  21ff» 

♦  Beawes,  pi.  38. 
'  Beawes,  pi.  39- 
^iViinus,  G8.  125,6,7. 
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it  is  accepted  •.  If  the  acceptance  were  for  the  honour  Sect.  5.  of  ac- 

of  the  bill,  or  of  the  drawer,  the  acceptor  is  liable  to  pnd€$t. 

< 

all  the  indorsees,  as  well  as  the  holder :  if  in  honour 
of  a  particular  indorser,  then  to  all  subsequent  in- 
dorsees. The  acceptance  supra  protest j  however,  is 
only  a  conditional  engagement,  and  to  render  such 
acceptor  absolutely  liable,  the  bill  must  be  duly  pre- 
sented for 'payment  to  the  drawee,  and  protested  in 
case  of  refusal  *• 

A  person  accepting  a  bill  supra  protest,  either  for  4thiy.  of  the 
the  honour  of  a  drawer  or  of  an  indorser,  although  acceptor, 
without  his  order  or  knowledge,  has,  as  it  is  said,  his 
redress  and  remedy  against  such  person,  and  to  all 
other  persons  who  are  liable  to  that  person,  who  must 
indemnify  him  from  atiy  damage  he  may  have  sus- 
tained, the  same  as  if  he  had  acted  entirely  by  his 
direction  '•     He  who  accepts  a  bill  in  honour  of  the 


'Beawesy  pi.  35.  45.  —  Mutford  r.  Walcot,  Lord  Raym.  575. — 
12  Mod.  4101  S.  C— Gregory  v.  Walcot,  Com.  76. — PHlans  i;.Mierop, 
Burr.  1672.  4.— Bay  I.  42.  11.  b, 

*  Hoare  and  another  v.  Cazeuove  and  another,  16  East,  dpi  •  This 
was  an  action  on  a  set  of  foreign  bills  of  exchange  drawn  at  Hambro*, 
on  Penn  and  Hanbury  in  London,  at  one  hundred  and  thirty  days 
after  date;  the  bills  were  presented  to  Messrs.  P.  and  H.  for  accept- 
ance, and  refused,  and  protest  duly  made  for  non-acceptance ;  the 
bill^  were  afterwards  accepted  by  the  defendant  under  protest  for  the 
honour  of  the  first  indorsers.  When  the  bill  became  due,  it  was  not 
jnescnted  to  the  drawees  for  payment,  nor  protested  for  non-payment. 
The  defendants  refused  to  pay  the  bill,  in  consequence  of  orders  from 
the  first  indorsers.  At  the  trial  the  plaintiff  had  a  verdict  subject  to 
the  opinion  of  the  court  on  the  above  case ;  and  after  two  arguments, 
and  time  taken*  to  consider,  the  court  were  of  opinion,  that  a  pre« 
sentment  to  the  original  drawees  for  payment,  and  a  protest  for  non- 
payment by  them,  was  essential,  as  a  previous  requisite  to  maintain- 
ing an  action  against  an  acceptor,  for  the  honour  of  a  first  indorser, 
and  ordered  the  postea  to  the  defendants.  Lord  Ellcnborough  said^ 
"  the  reason  of  the  thing,  as  well  as  the  strict  law  of  the  case,  seems 
to  render  a  second  resort  to  the  drawee  proper,  when  the  unaccepted 
bill  still  remains  with  the  holder,  for  effects  often  reach  the  drawee, 
«ho  has  refused  acceptance  in  the  first  instance,  out  of  which  the 
bill  may  and  would  be  satisfied,  if  presented  to  him  again,  when  the 
period  of  payment  had  arrived  ;  and  the  drawer  is  entitled  to  the 
chance  of  the  benefit  to  arise  from  such  second  demand,  or,  at  any 
rate,  to  the  benefit  of  that  evidence  which  the  protest  affords;  that 
the  demand  has  been  made  duly  without  effect,  as  far  as  such 
evidence  may  be  available  to  him  for  purposes  of  ulterior  resort.'' 

'  Beawes,  pi.  47.— Smith  v.  Nissen,  1  T.  R.  269.— Bayl.  73,  4.— 
et  vide  post,  of  payment  supra  protest. 
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Sect.  5.  Of  tc-     drawer  only,  has  no  remedy  against  any  of  the  in* 
fr$test.     '        dorsers,  because  he  accepts  merely  on  the  behalf  of 

the  drawer;  but  the  acceptor  for  the  honour  of  the 
drawer  of  a  bill  already  accepted  by  the  drawee,  but 
protested  by  the  holder  for  better  security,  may,  when 
he  has  paid  the  bill,  sue  the  drawer  or  drawee,  though 
in  the  case  of  a  bankruptcy  of  these  parties,  if  the 
first  acceptance  were  for  the  accomibodation  of  the 
drawer,  a  court  of  equity  will  compel  the  acceptor 
9upra  protest  first  to  resort  to  the  drawer's  estate . 
An  acceptor  for  the  honour  of  an  indorser,  has  no 
claim  upon  any  party  to  the  bill  subsequent  to  him 
for  whose  honour  he  accepted;  but  the  indorser,  for 
whose  honour-  he  accepted,  and  all  the  prior  parties^ 
the  drawer  included,  are  obliged  to  make  satisfaction 
to  the  acceptor  *. 

'  Ex  pa^te  Wackerbarthy  5  Ves.  jun.  574.    The  acceptor  of  a  bill 
having  become  bankrupt,  and  the  holders  having  protested  it  for 

'  better  security,  Christian  and  Bowen  accepted  it  for  the  honour  of 
the  drawers,  and  having  paid  it,  now  claimed  to  be  entitled  to  divi- 
dends under  the  bankrupt's  estate.  The  Chancellor  said,  he  had 
spoken  to  persons  in  trade  upon  the  subjecti  and  the  result  was,  that 
the  person  accepting  for  the  honour  of  the  drawer,  had  a  right  to 

'  come  upon  the  acceptor.  He  said,  however,  that  the  justice  of  the 
case  required,  that  they  should  go  in  the  first  place  against  the 
drawer,  if  the  acceptor  had  no  effects,  and  directed  an  enquiry  to  be 
jtaade,  whether  the  original  acceptor,  or  Christian  and  Boweu,  had 
effect  of  the  drawer's  in  hand. 

*  Beawesy  pi.  49.  35.  44.  — Poth.  pi.  113.  — Molloy,  B.  2.  c.  10. 
1.24. 
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CHAPTER  VI. 

OF  PRESENTMENT  OF  A  BILL,  &C.  FOR  PAYMENT— OF 
PATMENT— OF  THE  CONDUCT  WHICH  THE  HOLDER 
MUST  PURSUE  ON  NON-PAYMENT  ;  AND  OF  FAT* 
KENT  8UPBA  PROTEST* 

IT  would  be  extremely  prejudicial  to  commerce,  if  the  Sect.  i.--or  |n«. 

•'  *     •'  ,  MoUment  for  j^j" 

holder  of  a  bill  or  note,  were  suffered  to  give  longer  m«nt;  and 

.  .  ^»^  When  pre- 

credit  to  the  drawee  than  the  instrument  directs,  and  ientment  u 
afterwards,  in  default  of  payment  by  the  drawee,  to 
resort  to  the  drawer  or  indorsers,  at  a  time  when  per- 
haps the  accounts  between  them  and  the  persons  liable 
to  them  may  have  been  adjusted,  or  those  persons  may 
have  become  insolvent ' :  and  the  common  law  detests 
negligence  and  laches  \  On  this  principle,  it  is  set- 
tled, that  the  holder  of  a  bill  must  presept  it  to  the 
drawee  for  payment  at  the  time  when  due,  when  a 
time  of  payment  is  specified;  and  when  no  time  is  exr 
pressed,  within  a  reasonable  period  after  receipt  of  the 
bill;'  and  that  if  he  neglect  to  do  so,  he  shall  not  after- 
wards resort  to  the  drawer  or  indorsers,  whose  implied 
contracts  are  only  to  pay  in  default  of  the  drawee,  and  , 
not  immediate  or  absolute,  and  who  are  always  pre- 
sumed to  have  sustained  damage  by  the  holder's 
laches  \  An  acceptor  supra  protest,  we  have  seen, 
ii  also  within  this  rule  ^ ;  and  if  a  bill  Jbe  accepted,  or 
note  made  payable  a  certain  time  after  sight^  a  pre? 
scntment  is  obviously  essential,  in  order  to  complete  the 
fight  to  payment  ^    And  whenever  it  is  incumbent  on  ^ 

the  holder  to  present  a  bill  or  note  for  payment  at  a 

*"     ■     ■  ■     '  ■      ■«.—■...»■ - .-.-    ■  ■      , 

'  Allen  nf.  Dockwra,  1  Salk.  127.--Collin8  v.  BuUer,Stra.  1087*  '* 
BqI.  Ni.  Pri.  470.— 2  Bla.  Cora.  470. 

*  Per  curiam,  in  Chamberlyn  v.  Delarive,  2  Will.  35i. 
'  Potb.  pi.  129.— Cowley  V.  Runlop,  7  T.  R.  681,  2. 

*  Heyiynv.  Adam9on«2  Barr.669. — Cowley  v.  Dunlop,7T.R.581, 
S*  ace. — Cooper  v.  Lc  Blanc,  Rep.  Temp.Hardw.  29i.  semb.  contra, 

'  Ante,  313. 

*  Holmes  v.  Kenifon,  2  Taunt.  323. 
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i8t  When  pre-     precise  time,  and  he  neglects  to  do  so,  he  will  lose  his 
«>ry.  remedy,  as  well  on  the  bill  as  upon  the  consideration 

rodebt,  in  respect  of  which  it  was  given  or  transferred. 
It  appears  that  a  distinction  was  formerly  taken  be- 
tween a  bill  of  exchange  given  in  payment  of  a  prece- 
dent debt,  and  one  given  for  a  debt  contracted  at  the 
time  the  bill  was  given ' :  in  the  latter  case,  it  was 
always  holden,  that  the  person  who  received  it  must 
have  used  due  diligence  to  obtain  the  money  from  the 
drawee,  and  that  in  default  of  his  so  doing,  he  could 
not  support  any  action  against  the  party  from  whom 
he  received  it;  but  in  the  former  case,  the  bill  was  not 
considered  as  payment,  unless  the  money  w^ere  actually 
paid  by  the  drawee,  although  the  holder  might  have 
neglected  to  present  it  for  payment  or  to  give  notice 
of  non-payment ;  and  the  holder,  though  he  could  not 
sue  on  the  bill,  might  maintain  an  action  for  the  con- 
sideration on  which  it  was  given  ^  This  distinction, 
founded,  it  is  presumed,  on  the  principle  that  a  bill, 
delivered  in  consideration  of  a  precedent  debt,  could 
only  be  understood  as  a  collateral  security,  which  the 
assignee  might  waive,  does  not  any  longer  exist '. 

It  has  been  holden  that  even  the  bankruptcy,^  insol- 
vency*, or  death  of  the  acceptor  of  a  bill,  or  maker  of 


'Ante,  185. 

*  Clerk  V.  Mundall,  12  Mod.  203.— 1  Salk.  124.  S.  C— Anony- 
mous, 12  Mod,  40S. — ^Anonymous,  Holt,  299^ — Trials  per  Pais,  499' 
— Kyd.  171. 

*  Ante,  125, 185.— Bui.  Ni.  Pri.  182.— Smjth  v.  Wilson,  Andr.  187: 
It  seems  to  be  the  opinion  of  a  modern  writer  on  bills  (Kyd.  172.) 
that  the  statute  3  &  4  Anne,  c.  9.  s.  7-  put  an  end  to  this  distinction ; 
but  with  deference  it  is  submitted  that  the  clause  referred  to  in  sup- 
port of  that  opinion,  relates  only  to  such  bills  as  are  alluded  to  in  the 
4th  section  of  the  act,  namely,  bills  made  payable  after  date,  and 
expressed  to  have  been  given  for  value  received  ;  and  the  7th  clause  also 
only  takes  away  the  accumulative  remedy  given  by  the  statute  9  ^  '^ 
Will.  3.  c.  17.  and  3  &  4  Anne,  c.  9-  It  is  therefore  probable  that 
this  alteration  is  rather  to  be  ascribed  to  the  change  of  opinion  in  our 
courts  of  justice. 

^Russel  If.  Langstaffe,  Dougl.  515.  Per  Lord  Mansfield,  because 
many  means  may  remain  of  obtaining  payment  by  the  assistance  of 
friends  or  otherwise.  Per  Lord  Ellenborougb,  in  Warrington  v.  Furbor, 
8  East.  245.— Ante,  271,2.— Bayl.  115. 

'Per  Lord  Ellcnborough,  in   Esdaile  v.  Sowerby,   11  East.  117* 
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at  note,  however  iiotorious,  will  not  excuse  the  neglect  i»t.  when  pre- 
to  make  due  presentment;  and  in  the  last  case  it  should  «ary« 
be  made  to  his  personal  representative^  and  in  case 
there  be  no  executor  or  administrator,  then  at  the 
house  of  the  deceased  %  or  the  drawer  or  indorsers  will 
be  discharged.  If  the  maker  of  a  note  has  shut  up 
his  house^  it  will  not  suffice  merely  to  present  it  there, 
for  the  holder  ought  to  inquire  after  him,  and  endea* 
Tour  to  find  him  out  *•  At  all  events,  although  the 
drawee  of  a  bill,  or  maker  of  a  note,  being  bankers, 
may  have  shut  up  and  abandoned  their  shop,  yet  a 
presentment  there,  or  to  them  in  person,  must  be  made, 
and  it  will  not  suffice  to  allege  in  a  declaration,  that 
they  became  insolvent,  and  ceased  and  wholly  declined 
and  refused  to  pay  at  their  bank  any  notes  then  pay- 
able K 


Ante,  271, «.— Bowes  v.  Howe,  5  Taunt.  30.— 16  East.  H5.  S,  C— 
Bayl.  115. 

'  Molloy,  b.  2.  c.  10,  s.  34.  If  a  bill  be  accepted  and  the  party  dies, 
yet  there  most  be  a  demand  made  on  his  executors  or  administrators, 
and  in  default  of  payment,  a  protest  must  be  made.  See  also  BayL 
95,  and  ante,  273,  4. 

*  Collins  V.  Butler^  2  Stra.  10S7. — Bayl.  95. — Ante,  213  ;  but  see 
Goldsmith  v.  Bland,  &  Grossest;.  Smith,  1  M.  &  S.  545. — Ante,276,7. 

^Howe  V,  Bowes  and  others,  16  East.  112.— 1  M.  &  S.  555. — 
Judgment  of  K.  B.  reversed  on  error  in  Exchequer  Chamber,  5  Taunt. 
30.  The  plaintiff  declared  as  holder  of  a  promissory  note,  made  by 
the  defendants  on  the  2d  January,  1809>  at  Workington  Bank,  that  is, 
at  Penrith,  in  the  county  of  Cumberland,  whereby  the  defendants  then 
and  there  promised  on  demand,  to  pay  to  one  R.  AV.  or  bearer  there, 
that  is  to  say,  at  Workington  Bank  aforesaid,  five  guineas,  valine 
received.  The  declaration  afterward  averred,  that  after  the  making 
of  ihe  note,  the  defendants  became  insolvent,  and  then  and  from 
thenceforth  until  and  at  the  time  of  exhibiting  of  the  bill  aforesaid, 
ceased  and  wholly  declined  and  refused  to  pay  at  the  Workington  Bank 
aforesaid,  tbt  sum  or  sums  of  money  specified  in  any  note  or  notes 
issued  by  them  from  such  bank,  to  wit,  at  Penrith  aforesaid,  &c. 
Lord  Cllenborough,  C.  J.  observed  that  the  mere  allegation  of  insol- 
vency, as  an  excuse  for  not  presenting  the  notes  for  payment  at  the 
place,  would  be  impertinent;  but  in  this  case,  the  allegation,  the 
truth  of  which  as  reported  by  the  learned  Judge,  was  left  to  the  jury» 
aod  found  by  them,  went  further,  that  the  defendants  had  ceased  and 
wholly  declined  and  refused  payment  of  any  of  their  notes  at  the 
place ;  how  then  can  the  question  arise  ?  the  shutting  up  of  the  house 
niight  be  considered  as  a  refusal  to  pay  the  notes  there ;  and  as  it'is  not 
disputed  that  the  banking  shop  was  shut  up,  and  that  any  demand  of 
payment  which  could  have  been  made  there,  would  have  been  wholly 
iuaudible,  that  is  substantially  a  refusal  to  pay  their  notes  to  all  the 
world.     Afterwards  upon  a  writ  of  error  in  the  Exchequer  Chamber, 
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sst.  whm  pre        If  the  holder  of  a  bill  at  the  time  it  becomes  due,  be 
$arjf.  dead,  it  is  said  that  his  executor,  altliough  he  have 

not  proved  the  will,  must  present  it  to  the  drawee  *. 
If  the  drawee  goes  abroad,  leaving  an  ageat  in  England, 
with  power  to  accept  bills,  who  accepts  one  for  him, 
the  bill  when  due^  must  be  presented  to  the  agent  for 
payment^  if  the  drawee  continae  absent  \     When  a 
bill»  transferable  only  by  indoraement,  is  delivered  to 
a  person  without  being  indorsed,  he  should  neverthe- 
less present  the  bill  for  payment  to  the  acceptor,  and 
offer  an  indemnity  to  him ;   and  if  the  acceptor  tbea 
refuse  to  pay,  the  bill  should  be  protested  .for  non-pay- 
ment '•    It  has  been  holden,  that  if  a  draft  be  given, 
which  ought  to  be,  but  is  not,  stamped,  it  is  not  ne- 
cessary to  present  it  for  payment  ^ ;  but  the  insuffi- 
ciency of  the  bill  in  other  respects  will  constitute  no 
excuse  for  the  non  presentment  K 

The  neglect  to  make  a  proper  presentment  may, 
however,  as  far  as  respects  the  drawer's  liability,  be 
excused  by  the  drawee's  not  having  had  effects  of  the 
drawer  in  his  hands  from  the  time  of  drawing  the  bill 
to  the  time  when  it  became  due  ^ ;   and  where  a  bill 

the  judgment  of  the  K.  B.  was  over-ruled,  and  Macdouald,  C.  B. 
said,  "  ihis  is  extremely  simple,  it  depends  entirely  on  the  force  and 
effect  of  an  allegation  in  the  declaration,  which,  it  is  said,  dispenses 
with  the  necessity  of  presenting  the  notes  in  question.  It  is  clear 
that  a  demand  at  the  place  is  necessary,  unless  it  is  dispensed  with. 
The  question  then  is,  whether  this  allegation  that  the  plaintifis  in 
error  ceased  and  wholly  declined  and  refused  to  pay  at  the  Workington 
bank,  any  notc'S  issued  by  them  from  such  bank,  carries  th^  matter 
further  than  a  mere  allegation  of  insolvency  ;and  as  it  is  not  alledged 
that  this  declaration,  they  would  pay  none  of  their  notes,  was 
made  to  the  plaintiff  below,  it  is  merely  this,  that  they  generally  de- 
clared,-they  neither  could  or  would  pay  any  of  their  notes;  this  al- 
legation does  not  appear  to  the  judges  to  be  sufficient  to  enable  the 
plaintiff  below  to  maintain  his  action,  therefore  judgment  must  be  for 
the  plaintiffs  in  error. 

•  Poth.  pi.  146.— MoUoy,  b.  2.  c.  10.  pi.  24.— Mar.  134, 135. 

*  Phillips  V.  Astlipg,  2  Taunt.  206. 
^  Supra,  note  1. 

♦  Ante,  75.— Wilson  r.  Vysar,  4  Taunt.  288.— Ruff  t>.  Webb,  1  Esp. 
Rep.  129-  ace. — sed  vide  Swears  v.  Wells,  id.  3l7i  and  Chamberlain 
V.  Delarive,  2  Wils.  353.  The  reason  is  chat  the  unstamped  instru- 
ment ^cannot  be  given  in  evidence.  ^ 

'  Chamberlyn  v.  Delaxive,  2  Wils.  353.  see  quaere. 

*  Ante,  25S. 
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inwn  on  Leehom  was  not  presented  in  due  time,  ist.  wtim  ^m- 
curing  to  the  political  state  of  the  country  at  that  «ary. 
time,  vhich  rendered  it  impossible  to  present  it,  it 
was  holden,  that  it  being  afterwards  presented  for 
|>ayn)ent  as  soon  as  practicable,  and  refused,  the  holder 
might  recover,  and  evidence  of  this  impossibility  of 
presenting  the  bill  at  the  time  of  maturity  might  be 
given,  under  the  usual  averment  that  the  bill  was  duly 
presented  *. 

And  if  a  bill  be  taken  under  an  extent,  before  it  is 
dae,  and  the  party  holding  it  on  behalf  of  the  Crown 
neglect  to  present  it  for  payment  in  due  time,  the 
drawer  and  indorsers  will  continue  liable,  because  no 
laches  are  imputable  to  the  crown  \ 

So  the  consequences  of  the  neglect  to  present  may 
be  waived  by  a  payment  of  part ',  or  a  promise  to 
pay  after  full  notice  of  the  default*,  and  indeed  by 
the  same  circumstances,  which  will  do  away  the  effect 
of  a  neglect  to  present  for  acceptance,  or  to  give 
notice  of  the  refusal  *.  ^ 

But  the  circumstance  of  the  drawer  liaving  notice 
before  the  bill  is  due,  that  it  will  probably  not  ht 
paid,  and  promising  the  holder  that  he  will  endeavour 
to  provide  effects,  and  see  him  again,  will  not  excuse 
the  neglect  to  present  the  bill  for  payment  to  the 
drawee  on  the  day  tlie  bill  is  due  \ 


'  Patience  ©•  Townly,  2  Smith's  Rep.  223, 4.— Ante,  212, 

*  West  on  ExtenU,  1st  ed.  29;  30. 
^Vaughan  v.  Fuller,  Stra.  1246* — Ante,  302. 

*  Ante,  302  to  309. — Hopes  v.  Alder,  6  East.  16. 
'  Ante,  301  to  309. 

*  Hrideaux  v.  Collier,  2  Starkie,  57.  This  was  an  action  by  th« 
plainaff  as  the  indorsee  of  a  bill  ef  exchange,  dated  March  20tb, 
1816,  drawn  by  the  defendant  upon  Wood  and  Co.  payable  to  his 
own  on}er,  and  indorsed  by  him  to  the  plaintiff.  Upon  the  22d  of 
May,  the  day  before  the  bill  became  due,  application  was  made  by 
the  pUintiff  to  Wood  and  Co.  and  the  answer  was,  that  Collier  had 
no  effects  in  their  hands;  but  the  clerk  of  Wood  and  Co.  remarked 
that  the  bill  would  not  be  due  until  the  next  day,  and  that  it  was 
probable  that  Collier  would  be  in  before  that  time,  and  provide 
eiTects.  On  the  next  day,  the  23d,  when  the  bill  became  due,  the 
defendant  said  to  the  plaintiff,  that  he  understood  that  he  the  plaintiff 
was  the  bolder  of  the  biil|  which  he  hoped  would  be  paid ;  that  be 
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^'J^^TlFia^^      W^  ^^ve  next  to  consider  in  what  cases  the  acceptor 
•*^-  of  a  bill,  or  maker  of  a  note,  may  resist  an  action  on 

account  of  a  neglect  of  the  holder  to  present  the  in- 
strument  for  payment.  It  is  a  general  rule  of  law, 
that  where  there  is  a  precedent  debt  or  duty,  the 
creditor  need  not  allege  or  prove  any  demand  of  pay- 
ment before  the  action  brought,  it  being  the  duty  of 
the  debtor  to  find  out  his  creditor,  and  tender  him  the 
money,  and,  as  it  is  technically  said,  the  bringing  of 
the  action  is  a  sufficient  request ". 

It  might  not  perhaps  be  unreasonable,  if  the  law 
required  presentment  to  the  acceptor  of  a  bill,  or 
maker  of  a  note,  before  an  action  be  commenced 
against  him,  because  otherwise  he  might,  on  account 
of  the  negotiable  quality  of  the  instrument,  and  the 
consequent  difficulty  to  find  out  the  holder  of  it  on 
the  day  of  payment,  in  order  to  make  a  tender  to  him, 
be  subjected  to  an  action  without  any  default  what- 
ever :  and  the  engagement  of  the  acceptor  of  a  bill, 
or  maker  of  a  note,  is  to  pay  the  money  when  due  to 
the  holder,  M'ho  shall  for  that  purpose  make  present- 
ment  •• 

It  is,  however,  a  settled  rule  of  law,  that  when  no 
particular  place  is  named,  in  a  bill  or  note,  for  pay- 
ment, the  acceptor  or  maker  of  the  note  cannot  resist 
an  action  on  account  of  neglect  to  present  the  instru* 
ment  at  the  precise  time  when  due,  or  of  an  indul- 
gence  to  any  of   the  other  parties'.     And  on  the 

ivould  see  >vhat  he  could  do,  and  would  endeavour  to  provide  etfectSy 
and  would  see  him  again.  The  bill  was  not  presented  to  the  drawees 
on  the  23d,  but  was  presented  on  the  24th.  Lord  Bllenborough 
held,  that  this  did  not  supersede  the  necessity  of  a  presentment  on 
the  day.     See  Phipion  v.  Kneller,  4  Campb.  2859  ante,  297- 

'  Birks  p.Trippet,  1  Saund.  33. — Carter  v.  Ring,  3  Campb.  459.— 
Capp  V.  Lancaster,  Cro.  Eliz.  548. — Co.  Litt.  210  b.  note  1. — Com. 
Dig.  Condition,  G.  9- 

*  Sec  the  argument  in  Wegersloff  v.  Keene,  1  Stra*  222. — Callaghan 
V.  Aylett,  2  Campb.  549. — Dincashire  r.  Killingworth,  Ld.  Raym.687- 
Salk.  623.— 12  Mod.  530.-— Cora.  Dig,  Condition,  G.  9- 

'  Dingwall  v.  Dunster,  Dougl.  247, — Anderson  v.  Cleland,  1  Esp. 
N.  P.  4f . 

Anderson  ©.  Clcland,  Sittings  Easter,  1779.  MS.  1  Esp.  N.  P.  47. 
The  indorsee  of  a  bill  of  exchange  brought  an  action  against  the 
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above-mentioned  principle,  that  an  action  is  of  itself  uu  Whcnpre- 
a  sufficient  demand  of  payment,  it  ts  settled,  that  the  Mry. 
acceptor  or  maker  of  a  note  payable  generally,  and 
not  at  a  particular  place,  cannot  set  up  as  a  defence, 
the  want  of  a  presentment  to  him  even  before  the 
commencemeDt  of  the  action,  and  although  the  in- 
strument be  payable  on  demand  *. 

There  has  been  much  discussion  and  difference  of 
opinion  in  the  courts  upon  the  effect  of  a  direction 
upon  the  bill  or  note,  that  the  same  shall  be  payable 
at  a  particular  place,  and  whether  the  acceptor  of  the 
bill,  or  maker  of  the  note,  can  resist  an  action  on  ac- 
count of  that  direction  not  having  been  complied  with. 
Both  the  courts  of  King's  Bench  and  Common  Pleas 
agree,  that  where  a  particular  place  of  payment  is  in- 
troduced in  the  body  of  a  bill  or  note,  and  not  as  a 
mere  memorandum  at  the  foot  of  the  instrument,  whe- 
ther the  action  be  against  the  drawer  or  acceptor  of 
the  bill,  or  the  maker  or  indorser  of  the  note,  the  in- 
strument must  be  presented  at  that  particular  place, 
and  a  demand  be  made  there,  in  order  to  giye  the 
holder  a  cause  of  action ».     And  that  in  such  case,  at 

acceptor,  and  it  appeared  that  there  was  no  demand  of  payment  until 
|brcc  months  after  the  bill  became  due,  and  the  drawer  was  then 
insolvent ;  it  was  ruled  by  Lord  Mansfield^  that  this  was  no  defence, 
for  the  acceptor  of  a  bill  of  exchange,  or  maker  of  a  promissory  note, 
remains  always  liable;  acceptance  is  proof  of  having  effects  in  his 
iiands,  and  he  ought  never  to  part  with  them,  unless  it  appears  that 
the  drawer  had  provided  another  fund  by  paying  the  bill  himself. 

'  Rumball  v.  Ball,  10  Mod.  38.— Frampton  r.  Coulson,  I  Wils.  33. 
Capp  r.  Lancaster,  Cro.  £liz»  548. — Prac.  Reg.  338. — Ueynolds  v. 
Davies,  1  Bos.  &  Pul.  6Q5, 

*  Sanderson  v.  Bowes,  14  Cast.  500. — Dickenson  v,  Bowes,  l6 
East.  1  lO.—Rochc  v.  Campbell,  3  Campb.  247.— Trecothick  r.  Ed- 
«in,  1  Stark.  468.  but  see  Nicholls  v.  Bowes,  2  Campb.  498. 

Sanderson  v.  Bowes  and  others,  14  East  500.  A  promissory  note 
of  the  defendant's  promising  in  the  body  of  it,  to  pay  so  much  at 
their  banking-house  at  Workington,  in  Cumberland  requires  a  de- 
niand  of  payment  there,  in  order  to  give  thi#  holder  a  cause  of  action 
if  it  be  not  paid.  Per  Lord  Ellenborough,  C.  J.  This  is  a  duty 
cn^ted  by  the  instrument  itself,  with  certain  limits  and  qualifications: 
tbe  doty  did  not  arise  anterior  to  the  instrument.  This  case  is  very 
Riaterially  different  from  that  of  Fentou  v,  Goundry,(13  East.  459.) 
lately  decided  by  this  court,  which  was  the  case  of  a  bill  drawn 
generally,  but  accepted  payable  at  a  particular  place,  which  special 
acceptance  we  considered  xfterely  as  importing  the  intention  of  the 
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ut  When  pre-     least  as  rcspects  a  promissory  note,  the  presentment 
farjr.  and   demand  must  be  alleged  m   the  declaration'. 

And  if  the  stipulation  at  the  bottom  of  a  note,  for 
payment  at  a  particular  place,  be  printed  before  the 
note  is  complete,  it  has  been  holden  in  the  Kings 
Bench,  that  in  such  case,  a  presentment  there  is  ne- 
cessary *.     So  if  the  body  of  the  hill,  or  the  address  at 


party,  that  he  would  be  found  when  the  bill  became  due,  at  that 
plAcc,  as  his  house  of  business,  where  be  should  be  prepared  to  pay 
it }  there  the  tfcceptaucc  payable  at  the  place,  was  no  part  of  the 
original  conformation  of  tiie  bill  hself ;  but  here  (he  words  restrictive 
of  paynfent  at  the  place  named,  are  incorporated  in  the  original  form 
of  the  instrument,  which  alone  creates  the  contract  and  duty  of  the 
party.  This  action  upon  the  note  will  hot  lie,  unless  the  plaintiff 
hiis  demanded  payment  at  the  appointed  place  ;  and  I  cannot  but  say 
that  it  is  very  convenient  that  such  a  condition  should  be  incorporated 
in  the  note  itself;  for  it  would  be  very  inconvenient,  that  the  makers 
of  notes  of  this  description  should  be  liable  to  answer  them  every 
where,  when  it  is  notorious  that  they  have  made  provision  for  them 
at  a  particular  place,  where  only  they  engage  to  pay  ihem ;  then  if 
the  request  at  the  place  be  a  condition  precedent,  it  should  have 
been  averred,  and  for  want  of  such  an  averment,  the  declaration  is 
bati ;  but  I  still  think  this  is  distinguishable  from  the  case  of  Feuton 
V.  Goundry. 

Dickenson  r.  Bowes  aird  others,  \6  Cast.  1 10.  Payment  of  a  pro* 
missory  note  made  payable  at  a  certain  place  named  itf  it«  must  be 
demanded  there  before  the  makers  can  be  sued  cti  it.  Lord  Ellen- 
borough,  C.  J.  said,  that  it  had  already  been  decided  upon  demtirrer, 
that  if  the  particular  place  of  payment  be  embodied  in  the  note,  h 
was  part  of  the  condition  on  which  it  was  made  payable;  that  it 
should  be  presented  for  payment  at  that  place.  See  also  Howe  r. 
Bowes,  16'  East.  112.  and  5  Taunt.  130.  S.  P. 

Bowes  V.  Howe,  5  Taunt.  30.  — *  Error  in  Exchequer  Chamber 
fr6m  King's  Bench,  (l6  East.  112.)  A  note,  promising  in  the  body 
of  it,  to  pay,  on  demand,  at  a  particular  place,  must  be  presented, 
and'  a  demand  of  payment  made  at  that  place,  unless  the  makers 
discharge  fhc  holder  from  the  presentment  and  demand ;  and  the 
presentment  and  demand  must  be  alleged,  unless  a  discharge  is 
shewn. 

'  Same  cases  and  Roche  v.  Campbell,  3  Campb.  247*  Indonce 
against  indorser  of  a  promissory  note,  describing  the  note  a8  payable 
generally,  but  in  the  body  it  was  made  payable  at  &  particular 
pla.cc.  Per  Lord  Ell  en  bo  rough.  1  think  there  is  a  fatal  variance  be- 
tween them  ;  the  declaration  represents  the  promissory  note  as  con- 
taining an  absolute  and  unqualified  promise  to  pay  the  money; 
buf  by  the  instrument  produced,  the  maker  only  promises  to  pay, 
upon  the  specidc  condition  that  the  payment  is  demanded  at  a  par- 
ticular place.  We  have  fately  held,  that  where  the  place  of  pay- 
ment is  mentioned  in  the  body  of  the  note,  it  forms  a  material  part 
of  the  instrument.  There  seems  to  be  no  doubt,  therefore,  that  it 
sliould  be  set' out  in  tlie  declaration.     Plaintiff  nonsuited. 

*Trecolhick  v.  Edwin,  1  Stark.  468.  The  whole  of  a  promissory 
note  being  printed,  except  the  nafiies,  <iates,  and'stim,  and  a  place  of 
payment  inserted  at  th<;  bottom  of  tke  note  being  also  printcdi  it  was 
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the  foot  of  it,  contain^  a  reqaest  to  tlie  drawee  to  i»t.  men  pre- 
pay  the  bill  m  London,  an  acceptance,  payable ,  at  a  Mry. 
particular  place  in '  the  Metropolis,  requires   a  pre*- 
sentment  there  \     But  still  it  is  said,  that  there  is  no 

necessity  to  allege  or  prove  notice  of  the  dishonour 

■■  ■  ■ —     » 

held,  that  as  special  presentment  there  is  necessary.  This  was  an 
action  on  a  promissory  note  made  by  the  defendant.  The  note  was 
iQ  the  nsuul  form,  *' I  promise  to  pay,  &c.  at  Barclay,  Tritton, 
and  Co.*'  The  whole  of  the  note  was  printed,  except  the  names  df 
the  parties,  the  sum,  and  the  date ;  the  words  *^  at  Barclay,  THtton, 
and  Co."  were  at  the  bottom  of  the  note,  and  were  also  printed,  tt 
was  contended  fur  the  defendant,  that  since  the  note  was  made  pay- 
able at  a  particular  plaCe  specified  in  printed  character!^,  it  was  in- 
cumbent on  the  plaintiff  to  prove  a  special  presentment.  Lord  £1* 
Irnborough  held,  that  it  was  necessary  to  prove  a  special  present'^ 
ment,  since  the  stipulation  for  payment  at  a  particular  place,  being 
printed,  Was  to  be  considered  as  a  part  of  the  note,  having  beet^ 
made  at  the  same  time.  A  special  presentment  was  afterwards  proved. 
Verdict  for  the  plaiutifT. 

*  Garnctt  V.  Woodcock  and  others,  1  Stark.  4^5.  A  bill  is  drawn, 
payable  irt  London,  and  Is  accepted  payable  at  a  particular  banker's 
in  London  (semble),  a  presentment  at  that  banker's  must  be  proved 
in  an  action  against  the  acceptor. 

Hodge  r.  Fillis  and  another,  3  Campb.  463.  This  was  an  action 
by  the  indorsee  against  the  acceptors  of  a  bill  of  exchange,  drawd 
in  Che  following  form :— Cork,  12th  April,  ISld.— ;f33l4.  15».  lltf.at 
two  months*  date  of  this  our  first  of  exchange,  second  atid  third  of 
the  same  tenor  and  date,  not  paid,  pay  to  our  order  £2314.  I5i,  1  \d. 
and  charge  the  same  to  account  ax  advised. — W.  6c  A.  Maxwell. — To 
l^lcssrs.  Fillis  and  Co.  Plymouth. — Payable  in  London.  The  bill 
was  accepted  by  the  defendants,  **  payable  at  Sir  John  Perring^s 
and  Co.  Bainkers,  London."  The  first  count  of  the  declaration  did 
not  state  that  the  bill  was  made  payable  at  any  particular  place, 
either  by  the  drawers  or  acceptors.  The  second  count  stated  that  it 
was  drawn  payable  in  London,  and  accepted  payable  at  Perring's 
ftiid  Co.'s,  and  contained  an  averment,  that  when  due,  it  was  pre- 
icnted  there  for  payment.  The  plaintitf  having  proved  the  partnership 
of  the  defendants,  their  hand-writing  as  acceptors,  and  the  indorse- 
ment of  W.  &  A.  Maxwell,  closed  his  case.    ^  Giffard  for  the 

defendants  contended,  that  upon  this  evidence,  the  plaintiff  was  not 
entitled  to  a  verdict.  He  Could  not  recover  on  the  first  count,  for 
that  did  not  properly  describe  the  bill  of  exchange;  the  circumstance 
of  the  bill  being  made  payable  in  London  was  an  essential  part  of 
the  original  contract.  The  second  count  described  the  bill  properly, 
but  containcKl  a  material  averment  which  had  not  been  proved,  viz. 
that  the  bill  was  presented  when  due  at  the  banker's  in  London, 
where  it  was  made  payable  by  the  acceptors  ;  without  at  all  consider-* 
ing  the  efiect  of  an  acceptance^  making  the  bill  payable  at  a  particu- 
lar place,  where  it  was  drawn,  without  any  mention  of  a  place  of 
payment,  there  could  be  no  doubt,  that  where  a  particular  place  of 
payment  is  denoted  both  by  the  drawers  and  acceptors,  that  bccomea 
a  term  o/  the  contract  between  the  parties,  and  an  averment  that  the 
bill  was  presented  for  payment  there^  cannot  possibly  be  rejected  as 
irrelevant^  ]^rd  Ellenborough  ejqtresscd  himself  to  be  of  thi» 
optniooC 

r  S 
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i8t.  whenprcp     to  the  acccptor  or  maker  *:  and  provided  a  present- 
««r5r.  ment,  and  request  to  pay  at  the  particular  place,  be 

averred  in  the  declaration,  with  the  general  refusal  to 
pay  at  the  end  of  the  declaration,  that  is  sufficient 
without  alleging  a  special  refusal  at  the  particular 
place*. 


'  Pearce  v.  Perabertley  and  others,  3  Campb.  26l.  In  an  action 
against  the  maker  of  a  promissory  note,  payable  at  a  banking-house, 
it  is  not  necessary  to  prove  that  he  had  notice  of  its  dishonour.  This 
was  an  action  aj2;ainst  the  makers  of  a  promissory  note,  **  payable  at 
Vere,  Bruce,  and  Co/s,"  being  presented  there  for  paymenl  when  due, 
the  answer  was,  *'  not  sufficient  effects.*^  The  only  point  made  for  the 
defendant  was,  that  they  were  entitled  to  notice  of  its  dishonour;  the 
place  where  it  was  made  payable  being,  according  to  recent  de- 
cisions, a  material  part  of  the  instrument ;  it  exactly  resembled  a 
t>ill  of  exchange,  the  bankers  standing  in  the  place  of  the  drawees. 
iHad  it  been  a  bill  of  exchange,  the  defendants  were  clearly  entidcd 
to  notice,  for  they  had  some  effects  in  the  hands  of  Vere,  Bruce, 
and  Co.  and  there  was  the  same  reason  for  their  receiving  notice, 
although  the  form  of  the  instrument  was  different.  They  might  sup- 
pose that  the  bankers  would  pay  the  note ;  and  they  ought*  as  early 
as  possible,  to  have  had  information  that  it  would  be  necessary  for 
them  to  provide  for  it  themselves,  and  that  their  balance  at  tbe 
banking-house  remained  unappropriated.  The  necessity  of  notice 
to  the  maker  of  a  promissory  note  of  its  dishonour,  results  from  tbe 
determination,  that  his  liability  does  not  attach,  till  payment  hsi 
been  demanded  at  the  place  where  it  is  expressed  to  be  payable.  But 
Lord  Kllenborough  clearly  held,  that  notice  was  unnecessary ;  and 
the  plaintiff  had  a  verdict. 

^  Butterworth  v.  Lord  Le  Despencer,  3  M.  &  S.  150. — Benson  v. 
White,  4  Dowe's  Rep.  334.  S.  P.  Declaration  against  the  maker  of 
a  promissory  note  payable  at  a  particular  place,  and  avers  a  pre- 
sentment at  the  place,  and  that  the  defendant  Uctt  s<tpiM  requisitu 
hath  hitherto  refused,  and  still  doth  refuse  to  pay.  Held  well  upon 
demurrer,  and  that  a  refusal  at  the  particular  place  need  not  be 
averred.  Lord  lillenborough,  C.  J.  said,  a  presentment  of  the  note 
at  the  house  was  a  request  there  to  pay  the  note,  and  the  non-pay* 
zncnt  of  it  is  a  refusal  at  the  house;  if  it  were  necessary  that  there 
should  be  a  specific-  refusal  in  a  given  form,  or  by  some  positive  act, 
it  might  be  argued,  that  this  general  refusal  would  not  be  good,  but 
a  refusal  need  not  be  by  an  afiirmativc  act;  the  not  paying,  which  is 
only  a  negative  act,  or  shutting  the  door\  is  a  refusal ;  all  therefore 
that  is  necessary  is,  that  there  should  be  a  special  request,  and  here 
a  special  request  is  averred.  In  Saunderson  t?.  Bowes,  we  held,  that 
we  could  nut  infer  a  special  presentment  from  the  allegation  of  a 
general  refusal ;  all  we  say  here  is,  that  negation  of  payment  every 
where  is  a  negation  of  payment  at  the  place.  Dampier*  .L  The  ques- 
tion is,  whether  the  general  averment  at  the  end  of  the  declaration 
does  not  in  effect  allege,  that  the  defendant  did  not  pay  the  note  at 
the  place  where  it  was  made  payable.  Presentment  at  the  house 
must  be  averred  ;  but  it  has  never  been  decided  that  a  special  refusal 
jtnust  appear  upon  the  record,  and  to  determine  that  it  must,  would 
be  to  impose  a  grievous  burthen  on  the  plaintiff.  Judgment  for  the 
plaintiff. 
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On  the  other  hand  both  the  courts  agree,  tha^  if  i«t.  when  pre- 
a  promissory  note  be  payable  generally  m  the  body  ot  Mry. 
it,  and  there  is  a  memorandum  only  at  the  foot  de- 
noting that  payment  shall  be  made  at  a  particular 
place,  such  memorandum  does  not  qualify  the  contract, 
and  it  is  not  necessary  for  the  holder  to  allege  or  prove 
any  presentment  at  the  particular  place ',  and  if  it  be 


'  Saunderson  «v.  Judge,  2  Hen.  Bla.  509.  Bay].  95.  A  note  made 
piyable  at  the  foot  of  it,  at  the  plaintiflTs  banking  house,  was  indorsed 
to  them,  and  when  it  became  due  the  maker  having  no  effects  in  their 
hands,  they  wrote  to  one  of  the  indorsers  to  say  it  was  not  honoured, 
tod  afterwards  brought  an  action  against  him,  but  it  appearing  that 
they  had  made  no  demand  on  the  maker,  they  were  nonsuited.  On 
shewing  cause  however,  against  a  rule  for  a  new  trial,  the  court  held, 
that  it  was  no  part  of  the  contract  in  this  case  that  the  note  should  he 
paid  at  the  house  of  Saunderson  and  Co. ;  and  therefore  that  was  not 
oeccssary  to  be  stated  in  the  declaration,  and  that  it  was  sufficient  to 
present  the  note  where  the  maker  made  it  payable,  and  as  the  persons 
at  whose  house  it  was  made  payable  were  themselves  the  holders  it 
was  sufficient  for  them  to  refer  to  their  books  and  see  whether  they 
had  efl'ects  in  hands,  and  a  new  trial  was  granted. 

Wild  V.  Rennard,  1  Campb.  425,  note.  In  this  case  Bayley,  J.  held, 
that  if  a  promissory  note  be  made  payable  at  a  particular  place,  there 
is  no  necessity  for  proving,  in  an  action  against  the  maker,  that  it  has 
been  presented  there  for  payment.  And  upon  this  case  being  cited 
in  Sanderson  r.  Bowes,  14  East.  500.  Bayley,  J.  said,  that  as  far  as  he 
could  recollect,  the  place  was  not  incorporated  with  the  body  of  the 
note ;  it  was  onlj^  mentioned,  in  a  memorandum,  at  the  bottom.  And 
in  Callaghan  v.  Aylett,  2  Campb.  N.  P.  C.  551,  and  Saunderson  v. 
Judge,  2  Hen.  Bla.  509.  the  same  distinction  is  taken. 

In  Price  v.  Mitchell,  4  Campb.  200.  Gibbs,  C.  J.  ruled  accordingly  ; 
he  said,  I  am  of  opinion  that  the  words  at  the  foot  of  this  promissory 
note  are  only  a  memorandum  where  payment  may  be  demanded  ;  had 
they  been  inserted  in  the  body  of  the  note  they  certainly  would  have 
formed  a  part  of  the  contract  and  evidence  of  a  presentment  for  pay- 
ment at  Vere's,  Smart  and  Go.'s  would  have  been  necessary  to  charge 
the  defendant.  I  find  this  distinction  taken  in  Bayley  on  Bills,  last 
^ition,  p.  9^.  If  a  note  be  made  payable  at  a  particular  place,  and 
that  place  be  mentioned  on  the  body  of  the  note,  presentment  for  pay- 
ment must  be  made  at  that  place,  but  where  the  place  is  mentioned 
in  the  margin  it  does  not  appear  that  such  presentment  is  necessary  ; 
several  cases  are  referred  to  which  seem  to  sanction  the  distinction, 
indeed  where  the  direction  to  the  place  of  payment  is  mentioned  in 
the  margin  or  at  the  foot  of  the  note  (as  here)  the  inspection  and 
perusal  of  the  instrument,  I  think,  shew  that  this  was  not  intended  to 
bi*  any  condition  to  the  absolute  promise  to  pay  contained  in  the  body 
of  ihc  note.  His  Lordship  refused  to  save  the  point,  and  the  plaintiff 
had  a  verdict. 

Richards  v.  Lord  lililsingtown,  1  Holt,  C.  N.  P.  364.  in  notes.  This 
was  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note.  The  note  was  in  the  common  form  ;  but  in  the  margin,  and 
Underneath  the  name  of  the  maker,  was  written,  ^*  payable  at  Bruce 
andCo/a"  -The  declaration  did  not  state  that  the  bill  had  been  pre* 
rented  at  Bruce  and  Co.'8 ;  and  uo  evidence  of  that  fact  was  tendered 
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i8t.  When  fire-    alleged  in  the  declaration  that  the  defendant  made  the 
«<iry«  note  payable  at  the  particular  place,  and  that  direction 

be  not  on  the  instrument  itself,  but  mfsrely  at  the  foot, 
this  will  even  be  a  fatal  misfiescriptipn  of  the  instru- 
ment ". 

3ut  the  courts,  or  at  Jea^t  some  of  the  judges,  liaye 
differed  as  to  the  effect  of  an  acceptance  payable  at  4 

by  the  plaintiff's  counsel.  Gibbs,  C.  J.  the  words  "  payable  at  Bruce 
i^nd  Co,V*  aVe  not  introduced  in  the  body  of  the  bill ;  t^ey  are  only 
inserted  in  the  margin.  It  is  a  mere  memorandum,  notcp^iplcd  wjtti 
of  qualifying  the  promise.  Look  at  this  Instrument ;  and  the  pro- 
missory note  is  perfect  without  it.  I  say  nothing  as  to  aiiy  oilier 
case,  I  find  I  had  already  determined  this  point  in  Price  v.  Mi^cbell, 
and  I  feel  disposed  to  preserve  my  own  consistency ;  it  would  be  dif- 
ficult  to  say  in  most  cases,  th^t  what  is  law  as  regards  bills  of  ex- 
change should  not  be  law  as  respects  promissory  notes. 

■  Exon  V.  Russell,  4  M.  &  S.  505.  Whpre  the  indorsee  declared 
against  the  maker  of  a  promissory  note,  and  alleged  that  he  promised 
to  pay,  &c.  and  made  the  same  paj/ahte,  antj  to  be  paid  according 
to  the , tenor  and  effect  at  the  ho}fse  of  ilessrs.  B.  and  Co.  London, 
and  upon  production  of  the  potc  at  the  trial  it  appeared  that  the 
adflress  at  the  house  of  Messrs.  B.  and  Co.  was  npt  a  part  of  the  note, 
but  only  ^  memorandum  at  the  foot  of  the  note.  Held  that  this  was 
a  variance.  Lord  £llenborough,  C.  J.  the  plaintiff  has  taken  upoii 
bimself  to  aver  that  such  is  the  import  of  the  note  ;  he  has  therefore 
not  truly  stated  the  note,  for  he  has  stated  that  it  was  made  payable 
at  a  particular  place.  Therefore  he  ought  to  have  bc*en  nonsuited 
iipon  the  ground  that  he  has  misdescribed  the  note  as  payable<it 
particular  place,  which  it  is  not,  the  address  being  no  part  of  the 
contract,  but  a  memorandum.  Bayley,  J.  the  plaintiff  taHes  on  hirn 
to  aver  it  to  be  part  of  the  note,  that  it  is  made  payable  ^t  a  particular 
place.     It  is  a  misdescription  of  the  instrument  declared  upon. 

But  in  Pannell  r^  Woodrotfe,  sittings  after  Miliary  Term,  ]818«at 
Westminster,  before  Abbott,  J.,  payee  against  inal^er  of  a  note.  The 
declaration  stated  that  the  defendant  made  his  proipissory  note  bear- 
ing date,  he,  by  which  said  not^  the  defendant  three  months  after 
the  flaie  thereof,  promised  to  pay  to  the  said  plaintiff  or  order  the 
sum  6t  ^100  valuie  received,  and  made  the  said  note  payable  at  3^ 
Castle  Street,  Holborn.  And  then  and  there  delivered  the  said  note 
tp  the  said  plaintiff,  by  means,  ^c.  (stating  the  liability  and  promise 
to  pay  according  to  the  tenor  and  effect  of  the  tiote,  but  not  averring 
any  presentment  for  payment).  The  place  of  payment  was  not  men- 
tioned in  the  body  of  the  note,  but  only  by  way  of  memorandum  at 
the  bottom  ;  whereupon  E.  Lawes,  on  the  authority  of  the  a{K>ve  case 
of  Kxon  <v.  Russell,  contended,  that  the  first  count  was  open  to  t lip 
objection  <>f  variance,  but  Abbott,  J.  over*ruled  the  objection. 
'  -  Lawes-,  rn  Easter  term,  moved  for  a  rule  for  a  new  trial  or  in  arrest 
of  judgment,  oil' the  ground  that  the  note  given  in  evidence  varied 
from  the  special  statement  of  it  in  the'declaration,  and  that  that 
statement  importing  a  special  place  of  payment,  the  count  was  bad 
for  want  of  an  averment  of  presentment.  But  the  couft  held  that 
ihjB  declaration  did  not  import  any  special  or  limited  promise  tn  pay 
at  a  particular  place,  and  that  this  case  was  distinguishable  from  that 
pf  Expn  v.  RussclU  ..     ..      .       , 

I.I  •         I  <  >«  J  •  • 
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'particular  place,  or  a  memorandum  at  the  foot  of  the  ttt  wh«i  pre 

MfitmcBt  is  *" 

iostrument,  that  it  should  be  there  payable.     The  ««ry. 
court  of  King^s  Bench  hold  that  such  direction  does 
not  qualify  the  contract  of  the  acceptor,  and  that 
consequently  it  is  not  necessary  to  allege  or  prove 
any  compliance  with  such  direction*.     And  it  has 

'  Fenton  v.  Goundry,  13  East.  459. — 2  Campb.  656,  7. — Dayl.  97- 
Drawer  against  acceptor  of  a  bill,  the  declaration  stated  that  thede« 
fenrfanC  accepted  the  bill  payable  at  Sykes  and  Co.'s  and  thereby  bc- 
camp  liable  and  promised  to  pay  according  to  the  tenor  and  effect  of 
tbi'  bill  and  of  his  acceptance.  There  was  no  averment  of  a  present- 
ment for  payment  to  Sykes  and  Co.  nor  of  any  demand  upon  the  de- 
fendant other  than  the  common  allegation,  that  defendant  **  although 
often  requested"  had  not  paid  the  bill.  The  defendant  demurred 
sfKHrially  and  assigned  for  cause  the  want  of  an  averment  of  a  duo 
prescniment  for  payment,  and  after  argument  the  court  (Le  Blanc,  J. 
abscntc)  held  that  the  place  mentioned  in  the  acceptance  was  only  an 
iotimation  to  the  holder  where  the  acceptor  was  to  be  found,  that  it 
formed  no  part  of  the  contract  that  the  bill  should  be  presented  there 
and  that  the  acceptance,  though  stated  to  be  payable  at  a  particular 
place,  bound  the  party  to  pay  (he  bill  generally  and  universally ; 
liic  court,  however,  being  desirous  of  looking  into  the  case  of  Call aghaa 
V.  Aylett,  which  was  cited,  gave  judgment  nisi  for  the  plaintiff,  but 
tiicy  did  not  mention  the  easp  again  in  the  course  of  the  term,  and 
the  judgment  therefore  stood  for  the  plaintiff. 

Lyon  V.  ^uqdries  ^nd  another,  1  Campb.  423.  Indorsee  against 
acceptor  declared  o.i>  generally,  but  it  appeared  in  evidence  that  the 
bill  was  accepted  payable  at  a  particular  place,  objection  on  thia 
account ;  per  Lord  Ellen  borough.  How  can  you  make  the  words  '*  at 
llankey  and  Co.V*  more  than  a  mere  memorandum  ?  the*acceptor  of 
a  bill  of  cxchanj^e  is  liable  universally.  This  very  point  was  brought 
before  the  court  boit^c  time  ago,  when  the  judges  were  all  of  opinion, 
(hat  such  words  formed  no  p<art  of  the  contract,  and  did  not  require 
to  be  set  out  in  the  declaration. 

Head  and  another  <7,  Scwpll,  |  Holt,  C.  N.  P.  363.  In  an  action 
a^ain»t  the  acceptor  of  a  bill  of  exchange  made  payable  at  a  parti- 
cular place  by  a  memorandum  at  the  foot  of  the  bill,  it  is  not  ne«es* 
sary  to  prove  a  presentment  or  a  demand  at  that  place,  but  the 
acceptor  is  generally  and  universally  liable.  Gibbs,  C.  J.,  after  thirty* 
tive  years,  in  which  I  have  never  known  this  objeclion  to  prevail,  I 
cannot  admit  the  necessity  of  this  proof  in  an  action  against  the  ac« 
ccptor,  where  the  bill  is  accepted  '*  payable  at  a  particular  place,*'  as 
in  the  present  case  it  is  not  necessary  to  prove  a  demand  at  that  place. 
He  is  generally  and  universally  liable  upon  such  acceptance;  it  has 
often  btvn  so  determined.  1  know  there  are  conBicting  cases,  but  I 
&hall  not  require  this  proof. 

liuffan  V.  Lllis,  3  Taunt.  415.  in  the  House  of  Lords,  10th  April, 
1810. — Hayl.  98.  An  averment  that  a  bill  accepted  payable  at  a 
banker's  was  when  due  presented  to  the  bankers  for  payment,  accord* 
in;;  to  the  tenor  and  effect  of  the  bill,  and  of  the  acceptors  accept* 
ancc  thereof,  and  that  as  well  the  bankers  as  the  acceptors  refused 
payment,  shall  be  supported  after  judgment  on  a  sham  plea.  Andi^ 
bhall  be  intended  that  the  bill  was  presented  for  payment  to  the  ac* 
c<*ptor  himself,  at  the  house  of  'those  pvrsfjms,  semble.     For  evidencf 
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i8t.  When  pre-     even  been  decided,  that  if  a  person  accept  a  bill,  pay- 

sentment  is  nect9» 

iar^.  able  at  his  bankers,  and  the  holder  neglect  to  present 

it,  and  eight  months  after  it  is  due,  the  bankers  having 
funds  of  the  acceptors  in  their  hands,  become  bank« 
rupt,  the  acceptor  is  nevertheless  not  discharged  from 
liability  by  such  laches  of  the  holder  *. 

of  those  facts  would  be  admissible  under  such  an  alicgatioQ,  and  not 
repugnant  to  it. 

Rowe  V.  Williaros,  1  Holt,  C.N.  P.  3(55.  in  Trjiiity  Term,  18l6, 
This  came  before  the  King's  Bench  upon  a  special  demurrer  to  a  de- 
claration upon  a  bill  of  exchange.  That  case  was  precisely  the  same  a$ 
Fenton  v,  Goundry,  ante,  327*  It  was  an  action  against  the  acceptor 
of  a  bill  accepted  "  payable  at  Sir  John  Perring  and  Co.V  and  there 
ivas  an  averment  of  the  presentment  when  it  became  due  at  Sir  John 
Perring  and  Co/s.  The  counsel,  iivsupport  of  the  demurrer,  cited  Gam- 
mon V,  Schmoll,(post,  330),  but  the  court  of  King's  Bench  refused  to 
hear  the  case  argued  ;  saying,  that  they  considered  the  point  as  having 
been  determined  in  their  judgment  in  Fenton  v.  Goundry.  Mr.  J.  Ilol- 
royd  read  a  MS.  note  of  the  case  of  Smith  r.  De  la  Fontaine,  tried  before 
Lord  Chief  Justice  Mansfield,  in  IJ^^  ;  in  which  his  lordship  held,  that 
\(rords  accompanying  an  acceptance  "  payable  at  a  particular  place,** 
or  the  words  "  accepted  payable  at,  &c."  were  not  words  restricting 
or  qualifying  the  acceptor's  liability,  but  rendering  him  generally  and 
universally  liable,  and  that  it  was  not  necessary  to  prove  a  deniand 
at  the  particular  place  in  an  action  against  such  acceptor.  Lor4 
Ellenborough  added,  **  that  whatever  cases  might  be  adduced  ii^ 
favour  of  or  against  the  doctrine  laid  down  by  K.  B.  in  Fenton  p. 
Goundry,  an  invir>cible  argument  with  him  for  the  opinion  there 
^iven  was,  the  constant  and  undeviating  usage  of  merchants ;  who 
never  considered*  such  an  acceptance  to  be  a  restrictive  acceptance; 
that  it  was  mere  matter  of  convenient  arrangement,  and  did  not  raise 
any  obligation  on  the  part  of  the  holder,  to  demand  paynicnt  at  the 
particular  place.'*  Upon  this  judgment  a  writ  of  error  was  brought 
in  the  House  of  Lords;  and  the  case  is  now  pending  for  Judgment^ 
1  Holt,  C.  P.  N.  366,  7. 

■  Scbag  V.  Abitbol,  4  M.  &  S.  462.— 1  Stark.  79-  S.  C.  A  bill  of 
exchange  payable  at  a  bankers  in  London,  which  by  reason  of  being 
inislaid  was  not  presented  for  payment,  but  the  acceptor  was  some 
months  afterwards  informed  of  its  being  mislaid,  was  held  not  to  be 
discharged,  but  that  the  drawer  might  set  off  in  an  action  brought 
against  him  by  the  acceptor,  although  the  bankers  at  whose  house  the 
bill  was  payable  failed  in  the  interval,  and  the  acceptor  had  at  all 
tidies  up  to  the  failure  of  the  bankers  a  balance  in  their  bands  suf- 
ficient to  *  cover  the  acceptance.  Lord  Ellenborough,  C.  J.  Laches 
is  a  neglect  16  do  something  which  by  law  a  man  is  obliged  to  do, 
whether  any  neglect  to  call  at  a  house  where  a  roan  informs  me  that 
I  may  get  the  money  amounts  to  laches,  depends  upon  whether  I  am 
obliged  to  call  the^e.  This  acceptance  though  it  might  be  an  autho- 
rity to  the  bankers  to  pay  the  bill,  being  made  payable  at  their  house, 
is  not  in  express  terms  an  order  upon  them  to  pay,  as  was  the  case  of 
Bishop  v.  Chitty,  where  the  language  of  the  acceptance  was  immedi- 
ately that  of  a  cheque  upon  the  bankers.  I  confess  I  am  unable  to 
^ee  any  laches  in  the  def<^ndnnt  upon  either  ground.  The  plaintiff  is 
informed  that  the  bill  is  not  to  be  found,  after  which  there  surely  was 
not  any  occasion  for  him  to  keep  a  fund  at  the  house  where  it  \\as 
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Some  of  the  Judges  of  the  court  of  Commott  Pleas  on  ist  when  pr©- 

tpptwyot  is  Ncm- 

the  coptrary  have  held,  that  such  a  memorandum  quali-  «ry. 
ties  th^  contract  of  the  acceptor,  and  that  in  an  acti<Hi 
against  him  as  well  as  any  other  party,  a  presentment  at 
the  particular  place  must  be  alleged  and  proved '. 

The  different  reasons  in  support  of  each  side  of 
these  opinions  will  be  found  in  the  cases  in  the  notes* 

made  payable.  How  can  it  be  said  that  the  plaintifT  aflcr  notice 
that  his  bill  no  longer  existed,  was  bound  to  keep  money  at  his  bankers 
lu  answer  the  bill  in  perpttuum.  It  seems  to  me  that  after  such  a 
notice  he  was  at  liberty  to  withdraw  his  funds,  and  therefore  whatever 
loss  may  happen  to  him  by  keeping  them  there  must  be  his  loss,  and 
not  the  loss  of  the  defendant.  Bay  ley,  J.,  as  to  other  points  on  which 
there  h^s  been  some  difference  of  opinion  in  the  two  courts,  I  shall 
be  very  ready  to  change  my  opinion  if  ultimately  I  should  see  occa- 
sion, but  I  cannot  help  feeling  considerable  difficulty  upon  that  point. 
If  this  is  to  be  considered  as  a  qualified  acceptance,  it  follows  that 
the  holder  would  have  a  right  to  refuse  it,  he  being  entitled  to  have 
9n  unconditional  acceptance ;  and  indeed,  as  I  rather  think,  being 
bound  to  require  it.  And  if  he  take  such  an  acceptance  as  this,  pay- 
able at  a  particular  place,  it  may  be  a  question  whether  he  ought  not 
to  give  notice  to  all  the  parties  to  the  bill,  and  whether  by  omitting 
to  do  so  he  does  not  discharge  them.  In  this  view  of  the  questioa 
it  Wcomes  an  important  one,  and  deserves  to  be  well  considered  ;  it 
is  true  that  the  holder  is  not  bound  to  present  the  bill  for  acceptr 
ance,  but  I  have  always  understood,  that  if  he  does  present  it,  aad 
i  <}\]alifit>d  apceptance  is  given,  he  is  bound  to  give  notice.  If  thea 
the  circumstance  of  the  bill's  being  accepted,  payable  at  a  bankers, 
is  to  throw  on  the  holder  the  obligation  to  present  at  the  particular 
place,  the  consequence  will  be,  that  any  intermediate  indorser  who 
may  be  called  on  to  pay,  and  does  pay  the  bill,  will  in  his  action,  orer 
ai^ainst  another  party  to  the  bill,  be  saddled  with  the  proof  of  an  ad* 
(iiiional  fart,  beyond  what  he  would  have  to  prove  if  the  acceptance 
were  a  general  acceptance.  This  is  a  point  of  view  which  seems  to 
me  to  be  very  important,  and  I  rather  think  that  it  has  not  been  pre* 
sented  in  this  view  to  the  minds  of  those  learned  persons  frons  whom 
we  are  said  to  differ.     Rule  absolute. 

'  Callaghan  v.  Aylett,  C.  P.  51  Geo.  3.-3  Taunt.  397.-2  Campb. 
5^9- — Bay  I.  S7* — In  an  action  against  the  acceptor  of  a  bill,  it  ap- 
peared that  the  bill  was  accepted,  payable  at  Messrs.  Ramsbottoms, 
bankers,  t.ondon ;  and  two  objections  were  taken  to  the  plaintiff's 
right  to  recover;  first,  that  there  was  a  variance  between  the  accept- 
ance proved,  which  was  a  special  one,  and  that  averred  in  the  de- 
cianition,  which  was  a  general  one ;  and  secondly,  that  there  was  no 
proof  of  a  presentment  for  payment  at  the  place  where  the  bill  by 
acceptance  had  been  made  payable  ;  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opiriiph  of  the  court  upon  these  points,  which 
were  reserved ;  a  rule  nisi  to  set  aside  this  verdict  and  enter  non- 
suit was  obtained;'  and  after  cause  shewn,  the  court  (Mansfield* 
C.  J.  abscnte)  held  that  a  place  where  a  bill  is  made  payable  must  be 
considered  as  part  of  the  contract  between  the  acceptor  and  the 
bolder.  That  this  was  a  special  and  qualified  acceptance,  binding  the 
acceptor  to  pay  at  Ramsbottoms,  and  not  universally.  They  said  it 
i<onied  fair,  that  when  a  party  had  provided  funds  at  his  bankers  for 
the  due  satisfaction  of  a  bill,  he  should  be  allowed  to  protect  himselC 


teatBient  U  Mpr«» 


OF   PEE8ENT3IENT  OF  A   BILt,  &C 

istwiwii pnr     It  has  been  observed  that  the  acceptance  of  a  bill 

seems  to  be  as  much  the  original  contract  of  the  ac- 

from  the  risk  of  being  arrested  upon  it  by  a  malicious  creditor.  Tbcy 
referred  to  Parker  r.  Gordon,  7  East.  385.  and  said  it  could  make  no 
difference  (for  this  purpose)  whether  the  action  were  against  tbe 
drawer  or  acceptor.     Rule  absolute. 

Gammon  and  another  \\  SchmoU,  5  Taunt.  544i. — 1  Marsh.  80. 
C.  P.  Hil.  Term»  1814.  In  this  case  it  was  held,  that  if  a  person  to 
whom  a  bill  is  directed  generally  accepts  it  payable  at  a  particular 
place,  the  holder  needs  not  receive  such  a  qualified  acceptance,  but 
may  resort  to  the  drawer  as  for  nonracccptance.  But  that  such  an 
acceptance  is  equivalent  to  an  acceptance  payable  at  the  particular 
place  and  no  where  else,  and  narrows  tbe  general  liability  of  the 
acceptor  to  a  liability  to  pay  at  that  place  only.  And  that  if  tbe 
liolder  consents  to  receive  such  an  acceptance,  it  interposes  in  tbe 
contract  a  condition  precedent,  that  the  nolder  shall  present  the  bill 
to  the  acceptor  for  payment  at  the  place  specified:  and  therefore 
declaring  on  the  bill  the  plaintiffs  must  aver  performance  of  this  like 
other  conditions  precedent,  by  shewing  a  presentment  to  the  acceptor 
at  the  place  specified,  and  that  whether^  tbe  action  be  against  the 
drawer  or  against  the  acceptor. — Vaughan,  Serjeant,  argued,  that  s 
simple  acceptance  subjects  the  acceptor  to  the  largest  responsibility 
that  words  can  create ;  no  presentment  any  where  is  iiccessary,  the 
acceptor  is  bound  to  follow  the  bill  and  pay  the  holder  if  he  is  within 
the  four  seas ;  be  can  add  nothing  which  will  enlarge  his  obligation. 
*l'here  is  very  good  reason  why  the  restriction  should  prevail ;  sup- 
pose the  acceptor  possessed  funds  at  Bath  or  in  Paris,  he  is  perfectly 
safe  in  giving  a  qualified  acceptance  if  the  necessity  exists  of  pre- 
senting tbe  bill  there,  otherwise  he  cannot  venture  the  bill  at  all;  and 
if  while  his  funds  arc  stationary  he  cannot  prevent  his  liability  from 
being  ubiqqitary,  that  doctrine  will  greatly  circumscribe  tbe  issuing 
of  similar  bills.  But  it  is  unnecessary  to  consider  the  reason  of  tbe 
condition,  if  a  romlition  be  annexed  tP  an  acceptance,  the  condition 
must  be  complied  with  however  arbitrary  or  absurd.  The  bolder  is 
not  bfjurid  to  receive  tbe  acceptance  with  new  qualifications  thus 
eiigrafted  on  it.  But  if  he  does  receive  the  bill  thus  qualified  he 
myst  abifle  by  the  quttlifications.-r-Cbambrc,  J.,  I  think  the  case  is 
clear  upon  rules  of  plain  common  sense  and  onderstiiniling,  without 
going  through  all  the  cases;  a  roan  is  not  bound  to  fecei%*c  a  itmiti>(i 
and  qualified  acceptance^  he  may  refuse  it  ^nd  resort  to  the  drawer, 
but  if  he  does  receive  it  he  must  conform  to  the  terms  of  it.  The 
reason  jivcn  by  the  court  of  King's  Bench,  in  Fenton  v.  Goundry, 
shews  that  they  were  themselves  very  floubtful  of  the  grounds  of  thiir 
judgment.  It  is  there  said  that  the  mear^ing  was  only  to  point  out 
whfCre  the  acceptor  transacts  bis  business,  few  pi>oplc  rccHve  an 
acceptance  without  previously  knowing  where  the  acceptor  transacts 
his  businesi:,  but  if  he  me^nt  only  to  point  out  where  he  liveil.it 
would  be  sufficient  to  write  on  the  bill  his  name  and  place  of  Hbtxic; 
but  what  is  the  meaning  of  these  words  **  accepted  payable  at?"  they 
have  a  meaning,  they  impose  a  condition,  and  the  person  receiving 
such  an  acceptance  mast  comply  with  the  condition,  and  in  pleading 
must  shew  his  compliance.  U  would  greatly  circumscribe  the  w^o- 
tiation  of  bills  of  exchange  if  this  were  not  so,  for  they  would,  instead 
of  being  of  general  accommodation,  be  restrained  in  their  use  to  such 
persons  in  trade  as  have  a  fixed  place  of  business,  where  clerks  aikd 
servants  are  always  in  attendance  to  pay  the  bills. — Dallas,  J.,  the 
argument  has  proceeded  on  the  foundation  that  the  acceptor  is  always 
a  debtor  to  the  drawer,  but  that  is  by  no  means  uuiver^Uy  the  case 
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«ptof,  a^  a  note  is  the  original  contract  of  the  maker' ;  iit.  wh«i  prer 
and  as  it  is  admitted  that  the  drawee  may  make  a  Mry. 
qualified  or  conditional  acceptance,  and  thus  narrow 
the  liability  which  a  general  acceptance  would  create, 
it  is  difficult  to  say  that  he  may  not  qualify  his  con* 
tract  and  liability  as  to  the  place  of  payment  ^  and 
.\&'Iiether  this  be  done  in  the  body  of  the  bill  or  by 
memorandum  at  the  foot,  yet  if  it  were  intended  tp 
qualify  the  contract  it  jihould  have  that  operation 
without  regard  to  the  arrangement  of  the  words.  In 
practice  it  is  the  invariable  course  amongst  bankers 
and  merclunts  to  present  bills  accepted  payable  at  a 
pajtici^lar  plac,e|  at  $uch  place.  At  all  events,  in  the 
present  uncertainty  in  the  law,  }t  i^  advisable  to  pre-* 
sent  an  instrument  for  payment  accprding  to  the  terms 
of  the  acceptanci^,  and  in  declaring  against  the  ac- 
ceptor of  a  bijly  or  rnaker  of  a  note,  thus  payable  at  ^ 
particular  place,  in  one  count  to  aver  the  presentment 
there,  and  jn  anpther  count  to  describe  the  instru* 
9)ent  as  accepted  payable  generally  f. 

If  however,  ^  p^r^y  receiye  ^  bill  accepted,  at  the 
foot  payable  fit  a  bankers,  or  a  particular  place,  it  is 

on  the  poi^trary  the  case  is  frcquehtly  otherwise,  tn  one  of  the 
largest  |[)rancbcs  of  our  coinfneit<^o,  that  wit^  tbe  West  India  island*, 
^e  acceptor  is  universally  in  advance*  I  put  the  question  if  the  ' 
acceptance  had  contained  the  words  (and  not  elsewhere)  whether  the 
acceptor  would  be  liable  any  where  else,  and  the  counse}  did  not  deny 
the  limilation  ;  if  so,  the  question  is,  whether  the  wofd9  **  accepted 
payable  at/'  do  not  constitute  a  contract,  and  whether  they  are  not 
equivalent  to  express  wonts  of  exclusion ;  and  I  think  they  are.  The 
party  tiecd'  not  have  received  from  the  acceptor  living  at  Bath  a 
limited  contract  of  acceptance^  but  he  bad  thought  fit  so  to  ^o,  and 
He  roust  perform  liis  condition.  Judgment  for  the  defendant.  But 
pibbs,  C.  J.  appears  in  other  cases  to  have  decided  otherwise  ;  sec 
^ote  1,327,  and  Richards  «.  L6rd  MUslngtown,  1  Holt,  364,  an<| 
ante,  325,  note  1. 

'  Bay  I.  185.  p.  1. 

*  In  Mutfprd  i/.  Walcot,  Ld.  Rayro,  575.  Holt,  C.  J.  said,  "  If  a 
j>il)  be  payable  at  Louddn,  and  the  person  on  whom  it  is  drawn  accepts 
^N  but  namea  nq  Ijovse  ^herc  he  will  pay  it,  the  party  that  has  the 
bill  is  not  bound  to  be  satisfied  with  this  acceptance." — See  a)s6 
^aylcy,  86.  It  shaUld  ieem  therefore  that  there  is  no  objection  Id 
the  holder's  receiving*  a  special  acceptance  stating  the  place  of  pay« 
^nu  Hut  in  Head  v.  Scwell,  1  Holt,  C.  N.  P.  335.  Gibbs,  C.  J, 
^"^ms  tp  Ihive  been  of  opinion  that  a  special  acceptance  payable  at  a 
pariicular  (jjlape,  docs  not  render  it  necessary  to  prpve  a  presentment 

''Bayl.  i8& 


>  •  • 
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jrt.  wheaprew    ihcuiiibent  Upon  him,  in  order  to  charge  the  drawer  or 
mnf,  indorsers,  to  present  it  at  the  appointed  place  in  the 

usual  banking  hours,  and  if  he  present  it  after  such 
hours  without  effect,  it  is  no  proof  of  dishonour  of  the 
bill,  so  as  to  charge  the  drawer  or  indorser". 

in  case  of  a  foreign  bill,  where  the  course  of  ex- 
change has  altered,  the  acceptor  will  only  be  liable  to 
pay  according  to  the  rate  of  it,  when  the  bill  became 
due  • ;  and  if  the  acceptor  undertook  by  his  accept- 
ance to  pay  within  a  certain  period  after  demand,  he 
may  insist  on  the  want  of  presentment  *.  A  person 
who  has  guaranteed  the  due  payment  of  a  bill  may  be 
released  from  responsibility  by  the  neglect  of  the 
holder  duly  to  present  it  for  payment,  if  he  can  shew 
that  he  was  thereby  prejudiced  \ 
f^y.  By  «n<f  to  Presentment  for  payment,  when  necessary,  must  be 
fbe  urescBtment  ^adc  by  the  holder  of  the  bill,  ice.  or  an  agent^  compe- 
tent to  give  a  legal  receipt  for  .the  money*,  to  the 
person  in  general  on  whom  it  is  drawn  *  ;  and  a  person 
in  possession  of  a  bill  payable  to  his  own  order,  is  a 
holder  for  this  purpose,  though  it  was  once  thought  he 
had  only  an  authority  to  indorse  ^,  It  is  not  necessary 
that  the  demand  should  be  personal,  it  being  sufficient 
if  it  be  made  at  the  house  of  the  acceptor  • ;  and  it  is 

'  Parker  v.  Gordon,  7  ^Asi.  3S5.  post,  As  time  of  day. — Ambrose 
V.  Hnpwood,  '2  Taunt.  6l. — 2  Campb.  550* 

*  Poih.  pi.  174. 

'  The  Duke  of  Norfolk  v.  Howard,  2  Show.  235. 
^  Phillips  r.  Astling,  2  Taunt.  206\— WarriRgton  r.  Furbor,  8  East 

^42.  ante,  26*4,  5. 

'  Pei^Lord  Kenyon,  in  Coore  v.  Callaway,  1  £sp«  Rep.  115. 

•Poth.  pi.  129.  / 

' V.  Ormston,  10  Mod.  286,— Smith  r.  M'Clurc,5  East 

476,  ct  ante,  J  48,  p. 

•  Brown  v.  M*Dermot,  5  Esp.  H<»p.  26.5,6. — Cromwell  p.  Hynwn, 
2  Esp.  Rep.  512,  ace,  Scd  vide  Duke  of  Norfolk  v.  Howard,  2  Show. 
235. 

IJrown  u.  M*Dermot,  5  Esp.  Rep.  265.  Indorsee  against  indorsrnit 
was  held  in  this  case  to  be  sufficient  to  demand  payment  at  the  u^oal 
place  of  residence  of  the  acceptor,  and  if  it  is  not  then  paid  ii  is  suf- 
Jicient  to  entitle  the  party  to  proceed  against  the  indorscr.  The 
plaintiti's  counsel  called  a  witness,  who  proved  that  he  carriiHJ  ebc 
bill  to  the  house  described  as  the  place  whciv  Smithson  the  acceptor 
lived,  but  that  there  were  no  orders  left,  and  the  bill  was  not  paid, 
but  it  appeared  that  the  witness  never  saw  the  acceptor.    Garruw, 
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the  same  thinff  in  cflfect,  if  it  be  made,  at  tl>c  place  ««y.  Byand  #♦ 
appointed  by  him  for  payment  *,  or  in  some  cases  of  the  prwentment 
his  agent  who  has  been  used  to  pay  money  for  him  ; 
and  if  a  bankei^a  note  be  made  payable  at  Tunbridgey 
and  also  at  London,  the  holder  has  a  right  to  present  it 
at  cither  place,  and  if  payment  be  refused  at  the  more 
distant  place,  London,  it  is  no  defence  to  prove,  that 
if  payment  had  been  demanded  at  the  nearer  place, 
Tunbridge,  the  note  would  have  been  paid  ^ 

When  a  bill  is  made,  or  accepted,  payable  at  a 
banker's,  or  at  any  particular  place,  or  by  a  particu- 
lar person  not  party  to  the  iustrument,  in  order  to 
charge  the  drawer  and  indorsers,  the  presentment  for 
and  demand  of  payment  should  be  made  at  such  place, 
or  on  such  person  ♦;  and  in  default  thereof,,  the  drawer 
and  indorser,  and  other  parties  transferring  the  bill, 
would  in  general  be  discharged  from  their  obligations. 
If  such  presentment  be  made,  and  payment  be  refused, 
though  in  general  notice  must  be  given,  yet  it  will  be 
unnecessary  to  make  another  presentment  to  the  ac- 
ceptor in  person,  for  the  contract  and  undertaking  tliat 
there  should  be  cash,  and  that  the  bill  should  be  paid 
there,  is  broken  * ;  and  though  the  person,  at  whose; 
house  the  instrument  is  made  payable,  may  not  be  a 
party  to  it^  and  consequently  not  personally  liable  ; 
yet  an  answer  by  him,  or  at  his  house,  as  to  the  pay- 

for  the  defendant,  objected  to  the  evidence,  and  that  the  plaintiff 
should  be  caUed,  first,  on  the  ground  that  the  promise  to  pay  was  not. 
made  to  the  plaintiff,  the  indorsee  himself,  which  he  contended  to  be. 
necessary;  and  secondly,  that  the  hand-writing  of  the  acceptor  should 
^  proved,  and  an  actual  demand  on  him.  Lord  EUenborougb,  iu 
summing  up,  told  the  jury,  that  it  was  necessary  to  prove  a  demand 
of  the  bill  and  non-payment  by  him  ;  but  that  if  a  bill  was  payable  at 
a  certain  house  it  was  suHicient  to  demand  the  money  there :  That 
U(l  been  done  here,  for  it  was  the  duty  of  the  drawee  of  a  bill  to  leave 
provision  for  the  payment  of  it.     Verdict  for  the  plaintiff.  , 

'  Saunderson  J.  Judge,  2  Hen.  Bla.  6O9. 

*The  Governor  and  Company  of  the  Bank  of  England  v.  Kcwmao, 
12Mod.  241.— Phillips  v.  Astling,  2  Taunt.  206.— Bayl.  95,  6. 

'  Beeching  v.  Gower,  1  Holt,  C.  N.  P.  313. 

*  Saunderson  v.  Judge,  2  Hen.  Bla.  509. — Parker  v.  Gordcfe,  7  East., 
386.  ante,  352. 

*  Mar,  106. — Saunderson  v.  Judge,  2  Hen.  Bla.  509. — Parker  «• 
Gordon,  7  East.  385. — Com.  Dig.  tit.  Merchant,  F.  7. 
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sdiy*  BymdH  mtnt  OF  non-pavment  of  it  is  sufficient  >.     In  the  spirit 

whioMf  and  whertm  •  • 

the  Dresentment  of  this  Tule  it  has  been  decided,  that  if  the  person  at 

whose  house  the  bill,  &c.  is  made  payable,  be  himself 
the  holder  of  it,  it  is  a  sufficienti.demaiid' of  payment 
for  him  to  insp^t  his  books,  and  suflffcient  evidence 
of  a  refusal,  to  find  upon  such  inspection,  that  he  had 
no  effect  in  his  hands*;  and  where  a  bill  or  cheque  is 
payable  at  a  banker's,  a  presentment  to  their  clerk  at 
the  clearing-house  is  sufficient  ^ 

If  the  drawee  have  merely  removed  from  the  place 
in  which  the  bill  represents  him  to  reside,  it  is  incum* 
bent  on  the  holder  to  use  every  reasonable  endeavour 
to  find  out  whither  he  hath  removed,  and  in  case  he 
succeed  in  such  attempt,  to  present  it  for  payment  at 
that  place  \  But  if  the  drawee  has  never  lived  at  tbe 
place  of  address,  or  has  absCon(/ed,  that  circumstance 
will  sufficiently  excuse  the  holder  from  not  makiug 
any  further  inquiries  after  him  ' ;  and  if  he  liave  left 
the  country  on  any  account,  presentment  and.  demand 


•      i. 


*  Stedman  v.  Gooch,  1  EsfK  Rep.  4. 

^  Sauudcison  v.  Judge,  2  lien.  Bla.  509. — R«jl-  96* 

^  Reynolds  v.  Cbctitc,  2  Campb.  596. — Robson  v.  Bennett,  2  Taooi 
SSg. 

Robson  and  Wau^h  t.  Bennett  and  another^  2  Taunt.  SSS.  In 
this  case  it  was  established,  that  by  the  practice  of  the  l^oudon  bankers, 
if  one  banker  who  holds  a  check  drawn  on  another  banker,  presents 
•  it  after  four  o'clock  it  is  not  then  paid,  but  a  mark  is  put  on  it  to 
fthew  that  llie  drawer  has  assets,  and  tliat  it  will  be  paid  ;  and  checks 
so  marked  have  a  priority,  and  are  exchanged  or  paid  the  next  day  at 
noon, at  the  clearing-house  ;  held,  that  a  ciieck  presented  after  ^lur  and 
so  marked,  and  carried  to  the  clearing-house  the  next  day,  but  Roi 
paid,  no  clerk  from  the  drawee's  house  attending,  need  not  be  pre- 
sented for  payment  at  the  banking-house  of  the  drawee,  and  that  such 
a  marking  under  this  practice  amounts  to  an  acceptance,  payable  next 
day  at  the  clearing-house. 

^  Collins  V.  Butler,  2  Stra.  lOS?. — Bayl.  95. — Bateman  v.  Joseph, 
2 Campb.  46l.~12  East  433,  S.C. 

Collins  V.  Butler,  2  Stra.  1087.  The  maker  of  a  note  shut  up 
his  bouse  before  the  note  became  due,  and  in  an  action  against  an 
indorser,  the  question  was,  whether  the  pUintiflf  had  shewn  sufficient 
in  proving  that  the  house  was  shut  up  ?  And  Lee,  C.  J.  thought  not, 
but  that  he  should  hare  given  in  evidence  that  he  enquired  after 
the  maker,  or  attempted  to  find  him  out. — Bayf.  9^*  But  it  seems 
sufficient  to  give  or  leave  notice  of  non-payment  at  the  house  of  a  party* 
See  Goldsmith  v.  Bland,  ante,  284;  and  I  M.  &  S.  545,  S.  P« 

*  Aoonymousy  Lor^  Raym.  743.— Ba)1.95. 
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of  payment  of  his  wife,  or  agent,  at  the  place  where  «%•  ^'i"li* 
he  formerly  resided,  would  be  sufficient '.  the  presentment 

should  be  made. 

If  at  the  time  of  presentment,  the  drawee  be  dead^ 
the  holder  should  inquire  after  his  personal  representa- 
tive, and  present  the  bill  to  him  ^ ;  and  in  case  there  h6 
no  representative,  should  demand  payment  at  tlie  house 
of  the  deceased  *. 

It  is  sufficient  to  require  payment  of  the  person  on 
whom  the  bill  is  drawn,  and  it  is  unnecessary,  in  case 
of  default  of  payment,  to  make  any  demand  on  the 
drawer,  previously  to  an  action  against  the  indorser** 

The  time  when  a  bill  or  note,  &c.  ought  to  be  pre*  sdiy.  iiki  wmh 
sented  tor  payment^  when  it  is  payable  at  a  certain  ht  pnwenttd  tut 
timis  after  it  is  drawn^  as  in  the  case  of  a  bill  payable  ' 
after  date>  or  after  sight,  or  at  usance*  depends  on  the 
terais  of  the  instrument  itself^ ;  and  when  no  time  of 
payment  is  expressed,  as  in  case  of  bills  payable  at 
sight,  or  on  demand,  the  time  when  presentment  for 
payment  should  be  made,  depends  on  the  local  situa- 
tioa  of  the  parties,  and  other  circumstances^  necessarily 
vaiying  in  every  particular  case.  It  was  once  thought^ 
tliat  the  propriety  of  a  presentment  for  payment  with 
respect  to  the  time  when  it  should  be  made,  was,  iii 
all  cases^  a  question  for  the  determination  of  a  jury; 
but  the  decisions  of  juries  having  been  found  to  be 
veiy  much  at  variance  from  each  other  ^  and  conse- 
quently to  have  rendered  the  commercial  law  in  that 
respect  very  uncertain,  and  the  usage  of  merchants 
having  been  long  since  established)  it  is  now  settled  to 

'  CromweU  v.  Hynson,  2  Esp.  Rep.  511. — Philiipt  v.  Astling* 
2  Taunt  dOS.  Wheh  not,  see  Cheek  v.  Roper,  5  £sp.  Rep,  175. — 
BayLpS,  6. 

*  Ante,  214.— Molloy,  b.  2.  c.  10.  s.  34.— Poth.  pi.  146.— Bayl.  95. 
'  Polh.  pi:  146.— Mar.  134,— Bayl.  95. 

,  ^  Hcylyn  v.  Adamson,  2  Burr.  oiSp.-^Hamilton  v.  Mackrell,  Rep. 
Tffep.  Hardw.  322. 

*  Bayl.  102,  3. 

*  Allen  V.  Dockwm,  1  Salk.  127. — Mainwarlng  v,  Harrtson,  Stra. 
50S. — Coleman  v.  Sayer^id.  S29. — Darrach  v.  Savage,  1  Show.  155. 
Phillipi  V.  Phillips,  2  Frcem.  247.— Crawlry  v»  Crowiher,  Id.  257.--^ 
TmiM  V.  Brown,  I T,  R.  l68,  9.  * 


336  OF   PRESENTMENT   OF  A  BILL,  &C« 

3diy.  Thne  when  bc  thc  pFOvince  of  the  court  to  determine  the  time 

tbe  presentment         . 

ihoBid  be  made,  wheii  a  presentment  ought  to  be  made  '• 

The  circumstance  of  the  holderhaving  received  a  bill 
very  near  the  time  of  its  becoming  due,constitutes  do 
excuse  for  a  neglect  to  present  it  for  payment  at  matu* 
rity,  for  he  might  renounce  it  if  he  did  not  choose  to 
undertake  that  duty,  and  send  the  bill  back  to  the  party 
from  whom  he  received  it ;  but  if  he  keep  it  he  is 
bound  to  use  reasonable  and  due  diligence  in  present* 
ing:  it  and  therefore  virhere  the  plaintiff  in  Yorkshire, 
on  the  26th  of  December,  renewed  a  bill  of  exchange, 
payable  in  London,  which  became  due  on  the  28th,  and 
kept  it  in  his  own  hands  until  the  S9th,  when  he  sent 
it  by  post  to  his  bankers  inLincoln,  Avho  duly  forward- 
ed it  to  London  for  presentment,  and  the  bill  was  dis- 
honoured, it  was  held  that  the  plaintiff  had  by  his  laches 
lost  his  remedy  against  the  drawer  and  indorsers\ 

When  a  bill,  &c.  is  payable  at  usance,  or  at  a  certain 
time  after  date  or  sight,  or  after  demand,  it  is  not 
payable  at  the  precise  time  mentioned  in  the  bill,  days 
of  grace  being  allowed ' ;  but  in  the  case  of  bills,  &c. 
payable  on  demand,  no  such  days  are  allowed. 

Before  we  enter  into  a  particular  inquiry  when  bills, 
&c.  payable  at  usance  after  date,  after  sight,  after  a 
particular  event,  at  sight,  or  on  demand,  ought  to  be 
I)rcsentc(l  for  payment,  it  may  not  be  improper  to 
make  a  few  observations  relative  to  the  mode  of  com- 
puting time  in  the  case  of  bills  in  general,  and  some 
remarks  \vith  respect  to  the  days  of  grace,  and  as  to 
usances. 

When  a  bill  is  drawn  at  a  place  using  one  style,  and 
payable  on  a  day  certain  at  a  place  using  another,  the 


*  Bayl.  103,  4,  123,  ante,  290.— Darbishirc  v.  P&rkcr,  6  East.  ll» 
12.— Parker  v.  Gordon,  7  East.  386.— Tindall  v.  Brown,  1  T.R.  l68» 
9. 170. — Brown  V.  Collinson,  Bcawes,  pi.  229-— Brown  v.  HarradcD, 
4  T.R.US,— Kyd.45.— MoUoy,  b.2.  c.  10.  ac^.— KusscU  p.  Lang- 
6ta(fe,  Dough  515. — Muilman  a/.  D'Eguino,  2  H.  £•  568,  9.  contra. 

^  Andertou  a;.  B^ck,  \6  East.  248. 

'  Brown  v.  Harradc»,  4 T.  R.  14I,— Leftly  v.  Mills,  4  T.  R.  170.— 
Poth.  pi.  14,  15.— Mar.  76. 
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♦tme  when  the  bill  becomes  due  must  be  calculated  adly.  TwMwhen 

the  presentment 

according  to  the  style '  of  the  place  where  it  is  pay-  should  be  made, 
able;  because  the  contract  created  by  the  making  a 
bill  of  exchange  is  understood  to  havte  been  made  at 
that  place,  and  consequently  should  be  construed  ac- 
conlius  to  the  laws  of  it  *•  In  other  works  it  is  laid  . 
down,  that  upon  a  bill  drawn  at  a  place  using  one  stj'le 
and  payable  at  a  place  using  another^  if  the  time  is 
to  be  reckoned  from  the  date  it  sliail  be*  computed  ac- 
cording to  the  style  of  the  place  at  which  it  was 
drawn,  otherwise  according  to  the  style  of  the  place 
where  it  is  payable  ;  and  in  the  former  case  the  date 
must  be  reduced  or  carried  forward  to  the  style  of  the 
place  where  the  bill  is  payable,  and  the  time  reckoned 
from  thence ».  Thus  on  a  bill  dated  the  1st  of  March 
old  style,  and  payable  here  one  month  after  date,  the 
time  must  be  computed  from  the  19 th  February  new 
style;  and  on  a  bill  dated  the  19th  February  new  style, 
and  payable  at  St/Petersburgh  one  month  after  date, 
from  the  1st. March  old  style*.  And  although  in 
some  cases  it  has  been  considered,  that  when  compur- 
tation  is  to  be  made  from  an  act  done,  the  day  m 
which  the  act  is  done  is  to  be.  included  ^,  the  law  re- 


rfh 


*  As  to  the  oldftiid  new  style*  see  Kyd.  on  Bilh,  7;  &c. — AH  places 
\ihich  we,  ill  Great  Britain,  arc  in  the  habit  of  negociatiiig  biUs,  com- 
pute their  time  as  we  do>  (except  that  Russia  adheres  to  the  old  style) 
by  years  reckoned  in  sextiles,  from  the  birth  of  our  Saviour,  and  di* 
wded  each  into  12  months,  and  365  (or  in  every  fourth  year  366) 
days.— Bay  1.  112. 

*Poih.  pi.  155.— Beawcs,  pi.  251.— Mar.  102,  ante,  120,  1.  ace. 
Kyd.  8.  contra. — Old  style,  it  is  said,  still  prevails  in  Muscovey, 
I>enmark,  Holstein*  Hamburgh,  Utrochty  Gueldres,  East  Friesland, 
Geneva,  and  in  all  the  protcstant  principalities  in  Germany,  and  the 
cantons  of  Switserland. — Bcawes,  pi.  258.— Kyd.  7,  8. — Mar.  56.— 
BayLii2;  see  last  note. 

*  Bayl.  102,  3. 
♦Bay!.  113. 

'Gtassiogton  9.  Rawliniy  3  East.  407. — CramliDgton  t.  Svann, 
2  Vcntr.  308,310.— Castle  v.  Burditt,  3  T,  R.  623.— Kyd.  6  ;  bur  see 
observations  of  Lord  Ellenborough  in  Watson  v.  Pears,  2Campb.  296, 
from  which  it  appears  that  in  many  cases  the  day  is  to  be  excluded  ; 
see  also  Pngh  v,  Duke  of  Leed5»  Cowp.  714. — G)as!«ington  v,  Rawlins, 
5  East.  407.— Lester  r.  Garland,  15Ve5.  jnn.  254, 
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sdiy.  Time  when  latine  to  biUs  of  exchange  is  difTerent ;  for  the  custom 

the  preicntment  . 

tfhottid  be  made,    of  merchants  is  settled  that  where  a  bill  is  payable  at 

usance,  er  at  so  many  days  after  sight,  or  from  the 
date,  the  day  of  the  date,  or  of  the  acceptance,  roust 
be  tscluded*;  and  therefore,  if  a  bill  drawn  payable 
ten  days  after  sight,  be  presented  on  the  1st  day  of  a 
month,  the  ten  days  expire  on  the  1 1th,  and  the  bill 
by  the  addition  of  the  days  of  grace  when  they  arc 
three  in  number,  becomes  due  on  the  14th  *^  AVhen 
a  bin,  &c.  is  drawn  payable  at  usance,  or  at  a  certain 
time  after  date,  and  it  is  not  dated,  the  time  when  it 
is  payable  must  be  computed  from  the  day  it  issued, 
exclusively  thereof*. 

Dayittf  ^arc         Thc  days  of  grocc  which  are  allowed  to  the  drawee, 

are  so  called  because  they  were  formerly  merely  gra- 
tuitous, and  not  to  be  claimed  as  a  rigfit  by  the  per- 
son ou  whom  It  was  incumbent  to  pay  the  bill,  and 
were  dependent  on  the  inclination  of  the  holder ;  they 
.  still  retain  the  name  of  grace,  though  the  custom  of 
merchants,  recognized  by  law,  has  long  reduced  them 
to  a  certainty,  and  established  a  right  in  the  acceptor 
to  claim  them,  in  alt  cases  of  bills  or  notes  payable 
at  usance,  or  after  date,  after  sight,  or  after  a  certain 
event  ^  The  number  of  these  days  varies  according 
to  the  custom  of  the  different  countries  *.    The  fol- 


*  Bellasis  v.  Hester,  Lord  Raym.  280.— Lutw.  1591.  S.  C— Cole- 
wan  t^  SaytT,  1  )larn.  B.  R.  303. — Poth.  pi.  13.  15. — Campbdl  r. 
French,  (i  T.  R.  *21?.— Bt-awcs,  pi.  252.— Bayl.  113.— Kyd.  0.— Let- 
ter t\  Garland,  15  Vcs.  jun.  254. — ace.  May  r.  Cooper,  Fort.  370- 
contra. 

^  Kyd.  6, 7. 

'  Ilajjue  V.  French,  3  Bo«.  &  Pul.  173-— Armitt  ip,  Brcame,  Lonl 
Raym.  1076\— Kyd.  7.  ante,  77. 

♦  Brown  v.  Harradcn,  4  T.  R.  151,  2. — ^Terme  dc  grace»  n'est  feme 
4k  grace  que  dc  noni»  parce  que  c'est  humaniiatis  raHone  qq'cUe  la  ac- 
Corde,  et  pour  le  discingucr  de  celui  porte  par  la  lettre  ;  il  ett  rcelle- 
nient  terroe  de  irwt,  puisque  c'cst  la  loi  qui  Ic  doonp. — Poth.  pi.  1$7* 
Sec  Coleman  v.  Sayer*  Barnard  Rep.  £.  R.  3a3. — Viu.  Ab.  tit. 
Bills  of  Exchange,  b.  9.— Brown  v.  Harraden,  4  T.  R.  151,  wliere  it  is* 
said  to  have  been  ouce  decided^  that  days  of  grace  are  not  allowable 
on  inland  bills. 

■  B4*awcji,  2tfO.  1st  ed.  449.— Bay!.  110. 
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'low-ine:  Is  a  list  of  the  days  of  trace  established  by  5<ny.  tt«e when 
the  law  merchant  m  difrerent  countries  *•  ihouid  be  made. 

England,  Scotland,  Wales,  Ireland,  Bergamo,  and  Vienna,    3  days. 
Frankfort,  out  of  the  fair  time,      '  •  .  •    4  do. 

Leipsick,  Naumberg,  and  Augsburgh,    •  •  •    5  do. 

Venice,  Amsterdam,  Rotterdam,  Mlildleborgb,  Antwerp,  i  ^ 

CologD,  Ureslau,  Nurembnrg,  Lisbotti  and  Portugal,   .  y 
Naples,  •  ,  .  ..  •  •     8do. 

Dantzick,  Koningsburg,  and  France,       •  •  •  ]0do^ 

Hamburgh  and  Stockholm,  •  «  •  •  12do'. 

Spain,     •••••••  14  do. 

Rome,     •  •  •  •  •  «  vis  do« 

Genoa,   .  .  ••  -•  •  .  •  SOdo. 

Leghorn  and  Milan,  and  some  other  places  in  Italj^  no  fixed 

time. 

In  a  late  case,  however,  it  was  proved,  that  at  Ham- 
burgh the  holder  of  a  bill  is  not  bound  to  present  the 
bill  for  payment  until  the  eleventh  day  after  the  time 
limited  for  its  payment,  where  the  eleventh  Is  a  post- 
day,  but  that  if  the  eleventh  be  not  a  post-day  he 
must  present  it  by  the  next  preceding  post-day  ♦.  And 
in  another  case  it  was  held,  that  where  a  bill  is  drawn  . 
on  a  person  resident  at  a  place  noar  Hamburgh,  the 
holder  need  not  present  it  until  the  eleventh  day>  al- 
though the  eleventh  be  not  a  post-day  *. 
"•^^  -  -        -^    —  ■  -  ■    ■  —  -  ^  -  ■  -  —  - 

'  Beawes,  pi.  2S0.— Mar.  94.— Kyd.  9.~Bayl.  110. 

*  Poth.  pi.  139.. 

'  Kyd.  9. — Bayl.  110  ;  but  see  Hamburgh  ordinance,  Urt.  l6,  IT, 
and  qusere  if  not  eleven  days  ;   sec  the  next  cases. 

*  Goldsmith  and  another  or.  Shee»  C.  P.  cor.  Lord  ElJon,  SO  Dec. 
1799-— Bayl.  110.  n.  1.  A  biU  for  £500,  drawn  on  Katter  at  Ham- 
Lurgb,  at  three  usances,  was  dated  the  2^th  of  June,  1799  ;  it  was 
pmcnted  for  payment  on  the  4th  of  October,  which  was  a  post-day. 
In  an  action  by  the  indorsees  against  the  payee,  the  defence  was,  that 
Ibe  presentment  was  improper  ;  but  it  was  proved  in  evidence  as  a 
settled  usage  at  Hamburgh,  that  although  it  is  usual  to  pay  bills  ot» 
the  day  they  become  due,  the  holder  may,  if  he  pleases,  keep  tliem  a 
certain  number  of  days,  called  respite  days,  and  that  the  number  of 
respite  days  is  eleven,  where  the  eleventh  is  a  post-day  ;  but  where  thl^ 
eleventh  is  not  a  post-day,  the  respite  days  extend  to  the  preceding 
post-day  only,  the  holder  being  obliged,  at  his  peril*  to  protest,  ana 
send  off  the  protest  by  the  eleventh  day.  Verdict  for  the  plaintilTs. 
Bot  it  IS  observe<l  (Bayl.  Ill)  that  this  is  not  consistent  with  the 
Hamburgh  ordinance,  art.  17«  in  which  it  is  stated,  that  the  holders 
may  postpone  the  protest  until  the  twelfth  day,  if  it  be  not  a  Sunday 
or  a  holiday. 

'  Goldsmith  and  another  'V,  BTand  and  another,  C.  P.  cor.  Lord 
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3di7.  Time  when  On  bank  post  bills  payable  after  sight,  it  has  beetf 
sbottid  be  made.  Said,  that  no  AaLvs  of  grace  are  claimed ' ;  and  when- 
ever a  bill  is  drawn  payable  to  the  excise,  it  is  also 
'  said  that  they  usually  allow  six  days  beyond  the  three 
days  of  grace,  if  required  by  the  acceptor,  on  pay- 
ment of  one  shilling  to  the  clerk  at  the  expiration  of 
the  six  days,  for  his  trouble  ;  and  ill  a  case  where  the 
commissioners  of  excise,  being  the  payees  of  such  a 
bill,  gave  the  drawee  the  above  time,  Lord  Mansfield 
decided,  that  as  this  custom  was  a  general  one^  en- 
grafted on  such  bills,  and  known  universally,  the 
drawer  was  not  discharged  by  the  above  indulgence 
to  the  drawee  *. 

The  days  of  grace  which  are  allowed  on  a  bill  of 
exchange  must  always  be  computed  according  to  the 
law  of  the  place  where  it  is  due '.  At  Hamburgh,  and 
in  France  the  day  on  which  the  bill  falls  due  makes 
one  of  the  days  of  grace;  but  it  is  not  so  elsewhere*. 
In  Great  Britain,  Ireland,  France  \  Anfisterdam,  Rot- 
terdam, Antwerp,  Widdleburgh,  Dantzick,  and  Ko- 
ningsburg,  Sundays  and  holidays  are  always  included 
in  tlie.  days  of  grace ;  but  not  so  at  Venice,  Cologn, 
IJic^islait,  and  Nurcmburg.     In  this  country.  If  the 

4 

third  day  of  grace  happen  to  he  a  Sunday,  Christmas- 


«-4- 


Eldon,  1st  of  March,  1800.  A  bill  for  £998.  9$.  9d.  drawn  on  Titvi* 
i-ainus,  of  Bremen,  but  payable  in  Hamburgh,  at  three  months,  was 
dated  the  15th  of  June,  1799;  it  was  not  prescntVd  or  protested  until 
the  26th  of  September,  which  was  not  a  post-day ;  another  bill  for 
£*26l.  7 9*  ^d.  addressed  to  Voeg,  in  Lubeck»  payable  in  Hamburgh  at 
thire  months,  was  dated  the  ^6th  of  June,  1/99  >  i^  was  not  presented 
or  protected  until  the  7th  of  October,  which  was  not  a  post^Jay.  In 
an  action  on  these  bills  against  the  defendants,  as  indorsers,  it  was 
proved  that  it  was  optional  in  the  holder  of  a  bill  at  Hamburgh 
whether  he  would  present  and  prote^t  it  on  (he  post-day,  before  the 
eleventh  day  after  the  day  limited  for  its  payment,  the  eleventh  not 
^being  a  post-day;  or  whethrr  he  would  keep  it  until  the  eleventh  : 
and  one  witness  pj-ovcd,  that  where  the  drawee  lived  at  Lubeck  or 
^Bremen,  it  was  the  ccmstant  usage  to  keep  the  bill  until  the  elcventlu 
whether  it  was  po^t-daiy  or  not,  there  biding  posts  fiom  Lubeck  and 
Bremen  to  Hamburgh  everyday.  BayL   111. 

*  Lovi.  C47. 

*  *  Weltbrd  v,  Hankin,  at  Guildhall,  Sittings  after  Hilary  Term,  1763, 
1  Esp.  N.  V.  59. 
^  Kyd.  8. 

*  Beawcb,  pi.  250.— Sclw,  N.  P.  4th  cd.  338,  n.  52. 
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^ay,  or  Good  Friday  %  lipoB  which  up  irioney  ought  J^y*  nmeirheo 
to  be  paid,  the  holder  ought  to.  present  for  payment  tbonid  be  made, 
upon  the  second  day  of  grace,  and  m  case  it  he  not 
then  paid, .  must  treat  the  hill  as  dishonoured  \    In 
other  cases,  a  presentment  before  the  third  day  of 
grace,  being  premature^  \yould  be  a  mere  nullity '. 

Foreign  bills,  as  has  been  already  observed,  are  Of  usances. 
usually  drawn  payable  at  one,  two,  or  more  usances. 
The  term  usance  is  French,  and  signifies  the  time 
which  it  is  the  usage  of  the  countries  between  which 
bills  are  drawn,  to  appoint  for  payment  of  them  ♦. 
Tlie  length  of  the  usance,  or  time  which  it  includes, 
varies  in  different  countries,  from  fourteen  days  to  one, 
two,  or  even  three  months  after  the  date  <rf  the  bill. 
Double  or  treble  usance  is  double  or  treble  the  usual 
time,  and  half  usance  is  half  that  time:  when  it  is 
necessary  to  divide  a  month  upon  an  half  usance,  the 
division,  notwithstanding  the  difference  in  the  length 

of  the  month  contains  fifteen  days  '• 

» 

London  •  anT"  1  -^"8^^*™  1*  ^  calendar  month  aft^r  date. 

C  sometimes  accounted  ) 

^™'\     as  treble  usance,    j 

Altpna  is  %  caUfuUtr  month  after  date. 

Antwerp  1        do.        -        do, 

Brabant  1         do.        -        do. 

Bilboa  2         do.        •        do. 

Bruges  1        do.        -        do. 

C^iz  2         do.        -        do.  ^ 

Flanders  1         do.        •        do« 

France  30  days  -         do. 

^,  r  sometimes  accounted  )   . 

riorence }  ^ ,  J  do.    . 

^     as  treble  usance     j 

Genoa         is  3  calendar  months  after  date. 

Hamburgh       1        do.        -        dp. 


.'  39  &  40  Geo,  3.  C.  42. 

*  T'A%%a]  V.  Lewis,  Lord  Rayra.  743. — Hayncs  v.  Birks,  3  Bos.  & 
Pul.  599.— Kyd.  9.— Bkyl.  109/ 1  lO.— Mar.  95,  96* 

^  \M6en  v.  Hoberi*,  1  Esp.  Rep.  262.— Bayl.  112. 

*  Poih.  pi.  15.— Haynes  v.  Birks,  3  Bos.  &  Pul.  338.— 5elw.  N.  P. 
4th  edit.  338,  n.  50.— Bnyl.  114. 

*  Mar.  93. — Bayl.  114. 

*  Mulloy,  tit.  Bills  ul  Exchange,  2d.  vol.  2d.  book.  c.  10.— Bayl.  114. 
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Se'pr^tSST       J^dL  ^!r"  1  ^^^^^      »*  ^  cotow/iir  moutb  after  date* 
should  be  fl^de*         M'npon  ana^     ^ 

LegTiprn  3        do.        -        do. 

Lisbon  2        do*        -        do. 

LuGca.    somelimcft      S         •        do. 

Ulle.  1        dp*       •       do* 

Madrid  and )  ^         «  , 

11  c     •    C  2        do.        -        do. 
all,  Spain  > 

MiJdleburg  1  do.  -  do* 

Milan  3  do.  ->  do. 

Portugal  2  do.  -  do* 

Parii'  I  do-  •  do. 

I^tfi^rdafn  1  do.  -  do* 

^om^  3.  do.  •  do« 

I^oan  1  do,  •  do* 

Spain  2  do*  •  do* 

Venice*-  3  do.  -  do* 

Zaat  3  da  -  do* 

Zealapd     .     1       do*       -       do, 

r  Brabant,    Fjr^nce,    Flaadcrs, 
Usance. l^tweei).A||n8tcn]a^ '  ai\dx     and  Holland  or  Zealand,  is 

(     1  calendar  month. 

*   Usance  between  Amsterdam  and  <    *^'   pain,  .   ^  ^  ' 

C     2  f^fendar  months  ^ 

r  Frankfort,  Nurcmburgh,  Vien- 
I      na,  and  other  places  in  Ger« 

.      ,     ,  ,  I      many,  on  Hamburgh  «wl 

Usance  between  Amsterdm  and -{     ^^^^^  u  day.  after  sight. 

2  usances  28  days,  and  half 
usance  7  days. 

These  usances  arc  calculated  exclusively  of  the  day 
of  the  date  of  the  bill.  At  the  ex  piratipu  of  the  ap- 
pointed usance  the  bill  would  be  apparently  due,  but 
the  custom  of  merchants  has  allowed  the  drawee  iiir- 
ther  time,  c^led^days  of  grace,  which  arc  in  general 
calculated*  as  before  mentioned,  exclusively  of  the  last 
day  of  usance ;  and  on  the  last  of  these  three  days 
the  bill   should,   in  thi#  country,   be   presented  for 

payments  __ 

^__       II  ■  I.        ^ 

•  Poth,  15.— BayL  114.  ace.  MoHoy*  8**  contra* 
■*-  Lutw.  885.<— Bayl.  1 14* 
3  Molloy.  84.—Kyd.  4, 5. 

♦  Mitford  V.  Walcot,  12  Mod.  410.— BayL  114* 
'Ante,  338. 
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Whea  bills,  &c.  axe  payable  at  one,  two,  or  more  BBbf^ytUen^^ 
monthi  after  datt  or  sights  the  mode  of  computing  the  ^     ^  ^ 
time  when  they  become  due,  differs  from  the  mode  of 
computation  in  other  caaes*    In  general,  when  a  deed 
or  act  of  parliament  mentions  a  months  it  is  construed 
to  mean  a  lunar  mouth,  or  twenty^ght  days,  unless 
otherwise  expressed ' ;  but  in  the  ease  of  UUs  and 
notes,  the  rule  is  otherwise,  and  when  a  bill  is  made 
payable  at  a  month  or  months  after  date^  the  eomputat* 
tion  must  in  all  cases  be  by  calendar^  and  not  by  Iuxmu: 
months ;  thus  when  a  bill  is  dated  the  1st  of  January, 
and  payable  at  one  month  after  date;  llie  mon A  ex«* 
pires  on  the  1st  of  Febraary  *,  and  with  ^e  addition  of 
the  days  of  grace»  the  bill  is  payable  on  the  AJSti  of 
February,  unless  that  day  be  a  Sunday,  and  then  on  the 
3d.    When  one  month  is  longer  than  the  succeeding 
one,  it  is  said  to  be  a  rule  not  to  go,  in  the  computa^ 
tloQ^  into  a  third  month ;    tlms,,  en  a  bill  dated  the 
S8th,  fi9tb^  SOthj  or  3l3t  January^  and  payable  one 
month  after  date,  the  timeexpires  on  the  SSth  of  Fdb** 
ruary  in  common  years,  and  in  the  three  latter  cases  in 
ieap  year  on  the  £9th '.  When  the  time  is  computed  by 
days,  die  day  on  which  the  event  happens  is  to  be  ex^ 
eluded  ♦• 

When  a  bill  purports  to  be  payable  so  many  days 
after  sight y  the  days  are  computed  from  the  day  Hbst 
Lill  was  accepted,  exclusively  thereof  and  not  fresft 
the  date  of  the  bilU  or  the  day  the  same  came  to  ha(n<^ 
or  was  presented  for  acceptance ;  for  the  tight  must 
appear  in  a  legal  way,  which  is  either  by  the  parties 
accepting  the  bill,  or  by  protest  lor  nan^acceptance  ^*. 
—  ".  '         "  " i^-^^ — 

'  2  pia.  Com.  141.— Lacon  v.  Hooper,  6T.  IL  224.— C«sxk  9. 
Ivnrditt,  3  f .  W.  623.— The  King  -nf.  Adderley,  Dough  464.  A%  to 
limar  and  calendar  months,  and  how  they  are  calculated,  see  LaAg.<v. 
C'ulo,  1  M.  ^  S.  111.— Watson  v.  Pear«,  2  Campb.  294.— Cathcart 
-p.  Ihirdy,  2  IWI.  &  S.  536. 

'  Reawes,  pi.  253.— Mar.  74,  gO,  id  edit.  p.  19,  24.— Hayt.  l\% 

'  Mar.  75.— Kyd.  6. 

*  Urllasis  v.  Hester,  Lord  Rayin.  28a — Bsyl.  1 13.    ' 

*  Tampbcll  v.  French,  6  T.  R.  2 1 2.— Com*  Dig,  tiu.  Merchant,  F. 7; 
B.ivi.  11*2.     Sec  Anonymous,  Luiw.  1591. 
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m^minghi  when      With  respcct  to  a  bill  payable  at  sight,  though  from 

the  very  language  of  the  instrument  it  should  seem 
that  payment  ought  to  be  made  immediately  on 
presentment,  this  does  not  appear  to  be  so  settled. 
The  decisions  and  the  treatises  differ  on  the  question, 
whether  or  not  days  of  grace  are  allowable.  Pothier  ", 
enumerating  the  various  kinds  of  bills,  states  that  a  bill 
payable  at  sight,  is  payable  as  soon  as  the  bearer  presents 
it  to  the  drawee';  but  in  another  part  of  his  work^  it 
appears  that  this  opinion  is  founded  on  the  words  of  n 
particular  French  ordinance,  which  cannot  extend  to 
bills  payable  in  this  counti'y  :  however,  he  assigns  as 
a  reason  that  it  would  be  inconvenient  if  a  person  who 
took  a  bill  at  sight,  payable  in  a  town  through  which 
he  meant  to  travpl,  and  the  payment  of  which  he 
stands  in  need  of  for  the  purpose  of  continuing  his 
journey,  should  be  obliged  to  wait  till  the  expiration  of 
the  days  of 'grace  after  he  presented  the  bill ;  a  reason 
obviously  as  applicable  to  the  case  of  a  bill  drawn  pay? 
able  at  sight  in  this  as  in  any  other  country.  Beawes, 
in  hhLex  Mercatoria*,  says,  that  bills  made  payable 
iierc  at  sight,  have  no  days  of  grace  allowed,  although 
it  would  be  otherwise  in  the  case  of  a  bill  made  pay- 
able  one  day  after  sight.  Mr.  Kyd,  in  his  Treatise^ 
expresses  the  same  opinion.  But  it  seems,  that  the 
tule  is  unsettled \  In  Dehers  v.  Harriot^,  it  was 
taken  for  granted  that  days  of  grace  are  allowable  on 
a  bill  payable  at  sight  The  same  point  was  decided 
in  Coleman '%^.  Sayer  ^.  And  in  another  case*,  where 
the  question  was,  whether  a  bill  payable  at  sight,  was 
included  under  an  exception  in  the  stamp  act,  23  G.  tl 


•PI.  12.  172,  198. 
*id.pr.  172. 
'  PI.  255. 

•  Page  10. 

'  Bayl.  62, 66,  2d  edit.— Bayl.  Sd  edit.  pa.  42,  109,  110. 

•  Dehers  v.  Harriot,  1  Show.  l63. — Mod.  Ent.  31 6. 
^Coleman  v,  Sayei,  Barnard  Rep.  B.  R.  303.—Vin.  Ab.  Bills^r 

Exchange. 

•  I'Anson  v.  Thomas,  B,  R.  Trin.  24  G.  3.  ante,  71  - 


c  49.  8.  4.  in  fkvour  of  bills  payable  on  demand^  the  bwu  at  sight  yihm 

court  held  that  it  was  not ;  and  Buller,  J.  mentioned  a  ^"^' 

ease  before  Willes,  C.  J.  in  London,  in  which  a  jury 

of  merchants  was  of  opiiiion,  that  the  usual  days  of 

grace  were  to  be  allowed  on  bills  payable  at  sight  And 

Mr.  Selwyn,  in  his  Nisi  Prius,  observes,  that  the  weight 

of  authority  is  in  fkipour  of  such  allowance  '• 

When  a  check  or  bill  or  banker's  note  is  expressed  when  checks, 
to  be  payable  on  demand,  or  when  no  time  of  payment  midimaJThoiiid 

.      .  •  ^    *    '^  be  presented  for 

is  expressed,  it  is  payable  instantly  on  presentment,  payment, 
without  aay  allowance  of  days  of  grace^  and  the  pre>- 
sentment  for  payment  of  such  a  check  or  bill  must  be 
made  within  a  reasonable  time  after  the  receipt  of  it  \ 
It  has  been  frequently  disputed^  whether  it  is  the 
province  of  the  court,  or  of  a  jury,  to  determine  upon 
the  reasonaUeness  of  the  time  within  which  a  check, 
&c.  payable  on  demand,  should  be  presented  for  pay- 
ment. Formerly  it  was  thought  that  it  was  a  question 
for  the  jury;  but  the  decisions,  even  of  mercantile 
juries,  were  .found  so  much  ^t  variance  from  each 
other^  that  for  the  sake  of  certainty  on  the  subjecty 
it  is  now  settled,  that  the  reasonableness  of  the  time  for 
presentment  is  partly  a  question  of  fact ,  and  partly  of 
law ;  the  jury  are  to  find  the  facts>  such  as  the  dis- 
tance at  wl^ich  the  parties  are  from  each  other,  the 
course  of  the  post,  &c.  ;  but  when  those  facts  are 
established,  the  reasonableness  of  the  time  is  a  ques^ 
tion  of  law,  upon  which  the  judge  is  to  direct  the 
jury »,  though  judges  may  take  the  opinion  of  a  jury, 
as  to  what  is  convenient  with  reference  to  mercantile 
transactions  ♦.    This  doctrine,  though  formerly  by  no 


'  Selw.4th  edit.  339;  and  sec  Bayl.  42^  109,  IIQ. 

^  Bayl.  lOd,  4,  5. 

'  Ante,  335,  6.— Bayl.  103.— 2  Taunt.  394.— Tindal  v.  Brown, 
1  T.  R.  168. — Darbishire  v.  Parker,  6  East,  3, 9,  10,  1 1,  14,  16.— 
Parker  1;.  Gordou,  7  East.  3S6. — Haynes  v.  Birks,3  Bos.  h  Pul.  599- 
Appleton  r.  Sweetapple,  I  Esp.  N.  P.  58. — Bayl.  100',  note  c. — The 
King  V.  the  Dean  of  St.  Asaph,  3  T.  R.  428,  n.  a. 

*  Per  GrosCy  J,  in  Scoit  x*.  Liffordi  9  Eait.  347. 
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wim  diecka,      means  universally  assented  to  V  b  founded  lipea  thd 
•II  dimaiid  should  soundest  principles  of  law  ^ ;  it  is  justified  also  in  peinfc 

be  presented  for       ^  ,,  *  /•it  ^  ^      i-    ^  1 

payment.  of  cxpediCBcy,  TQt  iJK  find  thfi  most  eontradictoffy  oe« 

cisions  of  juries^  wluexi  the  point  was.  left  ta  diem^ 
Thus,  in  some  cases^  the  keepii^  of  a.  check  w  hill» 
payable  on  demaad,  tbme,  fimr^  or  &ve  daya  was  hol&n 
not  too  long  ^ ;  and  in  another  case  it  was  holden,  thai; 
the  presentment  mu^  be.  made  witkiiL  two.  days  %  and 
in  subsequent  cases»  that  it  should  be.  made  the  day 
the  bill  is  reccired^  and  that  evea  zn  hour  iaaii  un^ 
i^easonable  tiipc.^;  and  t^e  <>pinioa  of  juries  of  m^iv 
chants,  has  bectiy  that  a  cheek  on  a.  banker,  or  a  cash 
note,  payahltt  on.  demand^  ought^  if  given  in  the  place 
^'Iiere  it  i&  payable^  tx>.be  presented  fbr  payment  the 
same  day  it  is  rcceivvd,  if  the  dbtaace^  or  other  cirt 
cum  stances  will  possibly  allow)  ^» 

€onsidenng  it  then  to*  be  sed^,  diat  the  time 
when  tlic  presenitment  for  payment  must  be  made  is  in 
general  a^  questimi  of  law^  we  have  now  to;  examine 
what  is  the  rule  of  law  upon  the  subject.  Upon  this 
question  it  has  beea  observed,  that  there. is  no  other 
settled  rule  than  that  the  presentment  must  be  made 
within  areasonable  ^iijiff,.  whiehmust  be  accommodated 
to  other  business  and  affairs  of  life,  and  the  party  is  not 
bound  to  neglect  every  other  transaction,  in  order  to 
present  the  bill,  note,  or  checks  payable  on  demand, 
the  same  day  it  is  issued  ^.     And^  aa  observed  by  Lord 

'Russell  t.  Langstaffe,  Dougl.  515.  —  Muilmon  9.  D'EguinOi 
2  H.  Bl.  568,  9.— Hankey  r.  Tratraan,  1  Bla.  Rep.  1.— Bayl.  107.— 
Kya.^-l.— Poih.pl.  140. 

^  Darbishirc  v.  Parker^  6  East.  10. 

^  Phillips  V.  Phillips,  2  Freem.  247« — Crawley  v.  Crowther,  id. 
257. 

*  Mainwaring  *y.  Harrison,  1  Stra.  50S. 

'  Per  Lord  Mansfteld,  in  Tindal  v.  Brown,  1  T.  R.  iSS,  9.— Han- 
key r.  Trolman,  I  Bla.  Rep,  1. — Beawes,  229- — Kyd.  45.r-AppletoQ 
T.  Sweetapple,  1  Esp.  N.  P.  58.  Bayl.  lOff,  post,  348.— Pocklington  r. 
Silvester,  post,  351. 

•  Appleton  V,  Sweetapple,  1  Esp.  N.  P.  58. — Bayl.  lOff,  post,  3iS» 
Russell  V.  Langstaffe,  Dovrgl.  515,  n.  b.  110.— Brown  r.  Colliusou, 
Beawcs,  pi.  2jp. — Kyd.  43, 43. — Hankey  v.  Trotman,  1  BiiU  llcp.  1.. 

^  DarbisiMrc  i.  Parker,  6  ICail.  4,  8,  9.— Kyd.  129. 


llm^^dd,  it  v^>uld  b?  uareaspnable  tq  suppose,  that  a  Tviten  dwciM, 
tiadcsxnan  soouid  be  compeued  to  run  about  the  towa  on  demmd  should 
with  a  dozen  drafts^  from  Chaiing«CFQss  to  I^ombard*  pay^i^!  ^  '"^ 
street,  on  the  same  day ;  :|nd  ho  directed  the  jury  to 
consider,  that  birenty-fbur  J^ours  was  the  usual  time 
^low^  iar  th^e  pnes^itment  for  payi^ent  '• 

It  14  laid  down*  that  upoi^  ^  bill  or  note,  payable  on 
demaudf  oif  atisight^aud  given  for  cash  by  a  person  who 
Slakes,  the  profit  by  the  money  on  such  bills  or  notes, 
a  source  of  his  liveUhood^.  such  a^  a  cQuntiy  banker, 
it  is.  difficult  to.  say  what  length,  of  time  such  person 
shall  be  entitled  to  consider  unreasonable ;  but  upon 
such  billa  or  notes  given  by  way  of  payment,  or  paid, 
into  a  banker's,  any  time  beyond  that  which  the  com- 
mon coucse  of  business  wariunts  is  unreasonable  *. 

Upon  a  bill  or  note  of  this  kind  given  by  way  of 
payment,  the  course  of  business  seemed  formerly  to 
allow  the  party  to  keep  it,  if  it  was  payable  in  the 
place  where  it  was  given,  until  the  morning  of  the 
next  day  of  business  after  its  receipt  %  and  according  to 


■••^■••^■■^i^ 


'  Beawes,  pi.  229/-^Kyd.  45, 127,  B.— Ward  v.  Evans,  2  Salk.  442, 
S.  P.— Scott  V.  Ufiord,  9  East.  347; 

^  BayK  104. 

'Ba>L  104.— Ward  i^j  Evans^  2  Lord  Raym.  928;  A  banker^s 
note  was  paid  to  the  plaintiff's  servant  at  noon,  and  presented  for 
payment  the  next  morning,  at  which  time  the  banker  stopped  pay. 
meot.  On  a  case  reserved,  the  court  held  it  was  presented  in  time, 
and  judgment  was  given  for  the  plaintiff. 

Moor«.  Warren,  1  Stra.  415.  The  defendant  gave  the  plaintiff  a 
banker's  note  at  two  o'clock  in  the  afternoon,  and  he  tendered  it  for 
payment  the  next  morning  at  nine:  .the  banker  stopped  aquarter  of  an 
boar  before;  and  Pratt,  C.  J.  told  the  jury  the  loss  should  fall  on  the 
defendant,  there  being  no  laches  in  the  plaintiff,  who  had  demanded 
tbe  money  as  soon  as  was  usual  in  the  course  of  dealing,  and  that  keep- 
ing the  note  till  next  morning  could  not  be  construed  giving  a  now 
credit  to  the  banker,  and  the  jury  found  for  the  plaintiff.  In  Holmes 
V,  Barry,  Stra.  415,  the  circumstances  were  the'^same,  and  King,  C.  J. 
of  the  Common  Pleas,  gave  similar  directions,  and  the  jury  found  ac^ 
cordingly. 

Fletcher  <ir*  Sandys,  2  Stra.  1248.  A  banker's  note  was  paid  to 
the  plaintiff  after  dinner,  and  he  sent  it  for  payment  the  next  morning* 
but  the  banker  had  stopped  payment,;  and  Lee,  C.  J.  ruled,  that  there 
^ere  00  laches  in  the  plaintiff,  and  that  in  all  these  cases  there  must 
be  a  reasonable  time  allowed  consistent  with  tbe  nature  of  circulating 
paper  credit. 

Turner  and  others  v.  Mead,  1  Stra.  41 6.  The  defendants  paid  the 
Sword-bladc  Company,  the   plaintiOs,   two  bankers   notes  at   three 


348  OF    PRESENTBIENT  OF   A    BILL,   &€• 

When  checks       moTt  rcccnt  decisions,  it  should  seem,  that  if  such  a 

bills,  Arc.  payable  .  '  ^ 

McffiKomr  should   bill  or  note  were  payable  by  or  at  a  banker's,  it  would 

be  prescmcd  for  ^  .       ,; 

payment.  sutticc  to  present  It  for  payment  at  any  time  during 

banking  hours  of  the  day  after  it  is  received  '.  Thus 
where  a  note  of  this  kind,  payable  in  London,  was  given 
there  in  the  morning,  a  presentment  the  next  mom* 
ing  was  held  by  the  court  sufficiently  early,  thougl^ 
juries  have  endeavoured  to  establish  a  contrary  mle, 
and  to  find  that  the  instrument  must  be  presented  the 
day  it  is  received  * ;  and  though  it  has  been  supposed 


o'clock  in  the  afternoon,  and  the  next  morning  their  servant  Jeft  them 
at  the  bankers  in  order  to  cuU  for  the  money  in  the  evening,  it  then 
bring  the  custom  with  the  plaintiffs  and  the  bank,  to  send  out  their 
notes  in  the  morning,  and  to  caU  for  th^  money  in  the  afternoon.  Thp 
plaintifty  servant  called  for  tha  money  between  four  and  five  in  the 
aticrnoon,  and  the  banker  had  just  stopped -payment,  and  because  tb* 
plaintitfb  had  done  nothing  more  than  was  usual  in  leaving  the  notes 
III  the  morning  without  taking  the  money,  Pratt,  C.  J.  directed  the 
jury  to  find  for  them,  which  they  did* 

Hoar  r.  Da  Costa,  2  Stra.  ^IQ.  The  defendant  paid  the  plaintiff  a 
bunker's  note  at  twelve  ;  he  put  it  into  the  bank  at  one,  and  at  ten  the 
next  morning,  the  runner  from  the  bank  carried  it  with  other  notes, 
and  left  them,  as  was  then  usual,  to  call  again  for  the  money  :  he 
callerl  at  eleven  and  was  told  the  banker'ii  servant  was  gone  to  the 
bank  ;  he  called  again  at  two,  when  the  banker  satdliv  was  going  to 
stop  and  refused  payment,  but  he  paid  small  notes  till  four  o'clock. 
The  defendant  gave  notice  to  the  plaintiff  the  t\tM  morning,  the  ques- 
tion was,  whether  this  note  was  payment  to  the  plaintiff.  It  was  in- 
sisted fe(r  the  defendant,  that  if  the  note  had  been  tendered  by  itself,  it 
would  have  been  paid  ;  and  for  the  plaintiff,  that  if  there  l|ad  been  no 
demand  there  would  have  been  no  laches,  being  within  a  day  after 
tiic  receipt.  iUiymond,  C.  J.  said  there  was  no  standing  rule,  and 
left  it  to  the  jury,  who  found  for  the  plaintiff. 

'  Robson  V.  Bcnnet,  2  Taunt.  388.  post,  351 ;  apd  Pocklington  v, 
Silvester,  post,  351,  2. 

*Bayl.  106,  7.— Beawcs,  pi.  220.— Kyd,  45,  127  i  see  Ward  v, 
Evans,  and  other  cases  in  notes,  ante,  247< 

Applcton  H/,  Swcetapplc,  K.U.  Mich. 23  G.  3.  lEsp.  N.P.58.— Bayl. 
106.  notec.  S.  C — 2  Taunt.  39^.    The  case  was,  that  plaintiff  re- 
ceived from  the  defendant  a  banker's  note  at  ope  o'clock  in  the  day,, 
but  did  not  call  for  payment  the  whole  of  that  day,  and  in  the  evening 
of  it  the  banker  failed.    A  verdict  was  found  fpr  the  dcfeudant,  on  the 
ground   that  it  was  the  custom  of   the  City   that  bills  should  be 
brought  for  payment  the  day  they  arc  received,  but  on  a  motion  for  a 
new  trial,  it  appearing  that  there  were  many  rxccplions  fo  this  cus- 
tom, as  in  the  case  of  factors,  at  Bear-key,  the  salesmen  at  Sfnithticld, 
and  others,   the  court  held  that  it  ivas  not  sufficiently  proved,  and 
even  if  the  decision  had  been  on  that  ground,  it  must  appear  that 
the  custom  was  reasonable,  or  the  court  would  contrpul  it,  aoTdtherer 
fore  granted  a  new  trial.     The  jury  found  again  for  the  defendant, 
btit  against  the  judges  direction  :  a  second  new  trial  was  granied,and 
the  jury  again  fouud  for  thp  defendant,  and  then  the  court  refused  la 
interfere. 
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tkt  the  presentment  must  be  in  the  forenoon  of  the  men  checks 

^  bills,  &c.  payable 

next  day ' ;  vet  the  party  has  twenty-four  hours  *,  or  on  demand  sUouia 

•'•'  iJ^  ..II  1  i_i^^  prosenlcd  for 

according  to  a  more  recent  decision,  he  has  the  whole  payment, 
of  the  banking  hours,  or  hours  of  business  of  the  next 
day  to  make  the  presentment  '• 

It  has  been  held,  that  a  bill  or  note  of  this  kind 
given  by  way  of  payment  to  a  banker  must  be  pre- 
sented by  him  as  soon  as  if  it  had  been  paid  into  his 
hands  by  a  customer  %  and  that  if  such  a  bill  or  note 
be  paid  into  a  banker*s,  and  be  payable  at  tlie  place 
where  the  banker  lives,  it  must  be  presented  the  next 
time  the  banker*s  clerk  goes  his  rounds  ^  but  it  should 

^£a8t  India  Company  v.  Chi tcy,  2  Stra.  1175.— Bayl.  104,5. — 
Mainwaring  v.  Harrison,  1  Stra.  508.  On  Sutunlay  the  ]7tli  of 
September,  about  two  o'clock,  Harrison  gave  Mainwuring  a  l)unk* 
cr's  note*  dated  the  5th  of  September,  and  pay  able  to  Harrison 
or  order  on  demand ;  Mainwaring  paid  it  away  the  same  afti^rnoon 
to  J.  S.  and  he  presented  it  for  payment  on  Tuesday  imirning,  ns 
soon  as  the  shop  was  open,  but  tlie  banker  stopped  payment  at  that 
time.  Mainwaring  paid  the  money  to  J.  S.  and,  brought  this  action  to 
recover  it  from  Harrison.  Pratt,  C.J.  Left  it  to  the  jury  whether 
there  had  been  any  neglect,  and  observed,  that  as  Harrison  had  kept 
it  eleven  days*  Iieprobably  would  not  have  demanded  payment  sooner 
than  J.  S.  did.  The  jury  wished  to  leave  it  to  the  court  whether  there 
had  been  reasonable  time,  but  the  Chief  Justice  told  them  they  were 
judges  of  that,  upon  which  they  found  for  the  defendant,  and  gave  it  as 
their  opinion,  that  a  person  who  did  not  demand  a  banker's  note  in 
tiro  days,  took  the  credit  on  himself. 

East  India  Company  v.  Chitty,  2  Stra.  1175.  At  half-past  eleven 
iQ  the  morning  of  the  18th  of  January,  the  defendant  paid  the  East 
India  Compan/s  cashier,  a  banker's  note,  and  they  did  not  send 
it  for  payment  till  the  next  day  at  two,  at  which  time  the  banker 
stopped  payment.  The  question  was,  who  should  bear  the  loss  ?  and 
upon  examining  the  raerchantSf  it  was  held  that  the  Company  had 
made  it  their  own  by  not  sending  it  out  the  afternoon  thoy  received  it, 
or  at  furthest,  the  next  morning,  and  the  jury  found  accordingly  for 
the  defendant. 

*  Per  Lord  Mansfield ;  sec  Bieawes,  pi.  229, — Kyd.  45. 

^  Pocklington  t/ Silvester,  post,  351. 

*Bayl.  107.— Hankey  v.  Trotman,  1  Bla.  Rep.  I.  The  plaintiff 
vas  a  banker,  and  had  a  bill  on  the  defendant,  for  which  the  defen- 
dant  paid  him  a  draft  upon  another  banker  at  twelve  at  noon,  and 
the  plaintiff  got  it  marked  for  acceptance  that  night ;  heforc  the  next 
morning  the  banker  on  whom  it  was  drawn  stopped.  The  question 
^as,  whether  the  plaintiff  or  defendant  should  bear  the  loss?  The 
jury  foand  a  verdict  for  the  defendant,  and  upon  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  and  cause  shewn,  the  court  > 
(Wright,  J.  dubitante)  held  that  it  was  a  question  of  fact,  whether  the 
plaintiff  had  sufficient  time  for  receiving  the  money,  of  which  the  jury 
were  the  proper  judges^  and  the  verdict  stood. 

But  see  the  cases  of  Rickford  v.  Ridge,  2  Campb.  537 ;  and  Robson 
V,  Bcnnet,  2  Taunt.  388,  and  post,  351. 

in  the  last-mcutioncd  case,  Mansfield,  C.  J.  said,  that  Ilankcy  r. 
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wheti  ciicdtf,      seem  that  in  all  cases  it  suffices  for  a  bankef  M  present 

bill*,  Ac.  pavable  ,      -  ,  * 

on  demnd,  should  such  chcck  thc  dav  aftCF  hc  receives  it '. 

Of  presented  for  "^ 

payment.  If  a  bill  OF  Dotc,  payable  on  demand,  be  payable 

elsewhere  than  in  the  place  where  it  was  given,  it  is  laid 
down  that  the  party  receiving  it  must  forward  it  for 
payment  by  the  post  of  the  next  day  after  hc  received 
it%  although  that  post  may  go  out  on  the  same  day.  But 
from  other  cases  it  should  seem,  that  it  would  suffice  if 
such  bill  or  note  were  forwarded  for  payment  by  the 
regular  post  on  the  day  after  it  is  received  '.  It  is  cer- 
tain, however,  that  holder's  not  forwarding  such  bill 
or  note  for  payment,  by  the  post,  or  some  conveyance 
of  the  day  after  it  was  received,  would  be  deemed 
laches  . 

With  respect  to  a  check  on  a  banker^  it  is  now  set- 
tled that  it  suffices  it  to  present  it  for  payment  to  the 
banker  at  any  time  during  batiking  hours  on  the  day 
after  it  is  received,  and  that  no  laches  can  be  imputed 
to  the  holder  in  not  presenting  it  fof  payment  in  the 
morning  of  thc  second  day,  althoilgh  the  bankers  paid 

^1  "'  m    > ■       I  ■    I-    ,  ■  ■■         I  ■  I  I  III  11  I  ■      I        ■  »■  w 

Trotman  had  b^n  over-ruled  by  Appleton  v.  SwceUpple.  See  '2 
^BunU  39U 

'  Rickford  v.  Ridge,  2  Campb.  537.  pos^  352  ;  and  Robson  v.  Ben« 
nett,  2  Taunt.  3S8,  post,  351. 

*  Bayl.  104,  5. 

'  Rickford  v.  Ridge,  2  Campb.  357^  post,  382* — Darbhbire  V. 
Parker,  6  £ast.  3. 

^  Bayl.  104,5,  and  note  to  Beccling  and  others  v.  Gowet,  1  Holt, 
C.  N.P.  315,6. 

Action  for  money  bad  and  received.  The  defendant  paid  the  plain- 
tiffs a  check  of  ^20,  drawn  on  the  Maidstone-bank^on  the  5th  of  ApriL 
It  was  given  to  the  plaintiffs  at  the  time  of  Tunbridge  market, 
and  I  hey  gave  their  own  notes  in  exchange.  It  was  given  some- 
time  before  the  post  set  out  on  the  5th.  Thc  plainti&  kept  it 
all  thQ  5th  and  6th,  but  sent  it  to  Maidstone  by  the  carrier  on 
the  morning  of  the  7th;  the  carrier  reached  Maidstone  at  nine 
o'clock  on  the  7th,  but  the  Maidstone  bank  did  not  open  that  morn- 
ing. If  it  had  been  sent  by  the  post  of  the  6th  it  would  have  reached 
Maidstone  at  an  hour  earlier,  viz.  at  eight  o*t:k)ck  in  the  morning 
of  the  7th.  Bcst>  Serjeant,  for  the  defendant,  contended  that  the 
plaiutilTs  had  been  guilty  of  laches.  Blosset,  Serjeant*  for  the  plaiotiiTs 
contra,  relied  on  Rickford  v.  Ridge,  2  Campb.  537*  Gibhs,  C.  J.-;' 
The  plaintiff  cannot  recover,  they  have  been  guilty  of  laches ;  I  will 
not  say  that  it  was  not  their  duty  to  have  sent  the  check  off  by  the 
post  of  thc  5th,  but  the  extreme  time  up  to  which  they  were  justified 
in  keeping  it  was  till  the  post  of  the  0th.  They  do  not  send  it  till 
the  7th.  It  dors  not  matter  when  the  carrier  arrived,  they  most  su(> 
terfor  their  neglt^nco.    Piaiutiffb  nonsuited. 


inSts  on  them  until  the  aflteraooiL  and  then  stoppecl  ^n  rheci^n, 

.      ,      ,  -      ^         ,  .        ,   bills  Ac.  pAyabte 

pa3*2nent ".    And  where  a  person  in  Londoa  received  «» A^wwrf  sHohm 

1.     t  T         1        f        1  f  1  be  presented  ^r 

a  cfaeck  upon  a  London  banker,  between  one  and  two  pa>  mcot 
o'clock,  and  lodged  It  soon  after  four  with  his  banker, 
and  the  latter  presented  it  between  five  and  sixf  and  got 
it  marked  as  a  good  check,  and  the  next  day  at  noon, 
presented  for  payment  at  the  clearing-house,  the  court 
held  that  there  had  been  no  unreasonable  delay  either 
by  the  holder  in  not  presenting  it  for  payment  on  tlie 
first  day,  which  he  might  have  done^  or  by  his  banker  ii^ 
presenting  it  at  the  clearing-house  only  on  the  follow* 
ingday  at  noon ;  it  being  proved  to  be  the  usage  among 
such  bankers,  not  to  pay  checks  presented  by  one 
banker  to  another  after  four  o'clock,  but  only  to  mark 
them  if  good,  and  to  pay  them  the  next  day  at  the 
clearing-house  ^  And  it  has  been  holden  that  a  Lon* 
don  banker  who  receives  a  check  by  the  general  post, 

'  Pucklington  v.  Silvester^  Sittings  at  Guildhall,  after  Trin.  Term, 
57  Geo.  3.    This  was  an  action  brought  by  the  plaintiffs  for  thd 
uiouBt  of  a  cbcck  given  by  the  defendants  to  the  pUintifTs,     The  de- 
fendants ^w  the  check  on  their  bankers,  Messrs.  Mainwaring  &  Co. 
which  was  paid  to  die  plaintiffs  at  eleven  o'clock  in  the  morning  on  the 
iSth  of  November,  18179  which  was  not  presented  till  near  hve 
o'clock  on  the  17tb*    The  bankers  stopped  payment  at  four  o'clock 
on  the  I7lh  of  November,  and  the  defendants  had  notice  thereof  that 
eveiuBg.     At  the  trial  before  Gibbs,  C.  J.  at  Guildhall,  he  directed  a 
verdict  for  the  plaintiff^  on  the  ground  that  the  plaintiffs  had  the  whole 
of  the  banking  hours  of  the  next  day  to  present  the  check  for  payment. 
The  jury,  however,  contrary  to  the  diivction  of  the  judge,  found  Xor 
defendants.  I»  the  ensuing  term  the  plaintiff  obtained  a  rule  for  anew 
trial,  and  upon  the  second  trial  before  Burrough,  J.  at  Guildhall,  IQth 
of  December,  1817*  he  directed  a  verdict  for  the  plaintiffs,  saying,  that 
i»faatevcr  doubts  had  been  formerly  entertained,  it  was  now  established 
as  a  rale  of  law^  that  the  parly  receiving  a  check  on   a  banker  has 
the  whole  of  the  banking-houra  of  the  next  day  to  present  it  for  pay- 
xnenc.    The  jury  found  accordingly.     See  also  Robson  and  another  v* 
Bennett  and  another,  STaunt.  SSS. — Rickfordr.  Ridge,  2  Campb.  537* 

^Robson  tF« Bennett,  $  Taunt.  388.  On  the  11th  of  September, 
Wtween  one  and  two  o'clock,  the  defendants  gave  the  plaintifFs  a 
eheck  upon  Hloxam  ami  Co.  their  bankers,  in  payment  for  goods* 
The  plaintiffs  lodged  the  check  with  Messrs.  Harrison,  their  bankers, 
a  few  minutes  after  four»  and  they  presented  it  between  five  and  six  to 
Bloxam  end  Co.  who  marked  it  as  good  :  it  was  proved  to  be  the  usage 
amongst  London  bankers  not  to  pay  any  check,  presented  by  or  oa 
behalf  of  another  banker,  after  four  o'clock,  but  merely  to  mark  it 
if  good,  and  pay  it  the  next  day  at  the  clearing-house.  On  the  12th 
at  noon  tlamson's  clerk  took  this  check  to  the  clearing-house,  but 
DO  person  attended  for  Bloxam  and  Co'  who  stopped  payment  at  nine 
on  that  morning;  and  the  check  therefore  was  treated  as  dishonoured. 
The  plaintiffs  in  going  with  the  check  to  Harrison's  passed  Bloxam 's 
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When  checks, 
bills,  Arc.  payable 
cm  Hemavd  should 
b*  presented  for 
payment. 
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is  not  bound  to  present  it  for  payment  until'the  fonotf^ 

ing  day  '• 

-  -        -  '  '  ■     ■         

house.  Ou  a  case  stating  these  facts  the  court  held,  (hat  there  had 
been  no  laches  in  the  plaintiffs  in  not  presenting  the  check  to  Bloxani 
and  Co.  on  the  11th  for  payment,  or  in  his  bankers  in  not  presenting 
it  at  the  banking-house^  but  merely  at  the  clearing  house,  and  therefore 
gave  judgment  for  the  plaintiffs. 

Per  Lord  Mansfield,  C.  J.  The  whole  question  amounts  merrly  lo 
this ;  a  man  who  has  bought  goods,  and  given  a  draft  on  a  banker, 
contends,  that  he  has  paid  for  those  goods,,  though  the  plaintiff  has  never 
received  the  money.  A  draft  was  drawn  on  the  1 1  th  of  September ;  o^ 
that  day  it  was  carried  to  the  house  of  the  drawee,  and  in  the  lan^ 
gUQge  of  those  persons  was  marked ;  the  effect  of  that  marking  is 
similar  to  the  accepting  of  a  bill ;  for  he  admits  thereby  assets,  and 
makes  himself  liable  to  pay.  It  is  the  practice  of  the  bankers  not  to 
pay  hills  of  this  description,  which  are  presented  after  four  o'clock  bitt 
tomark  them  ;  and  it  is  usual  that  bills  marked  on  one  day  are  carried 
to  the  clearing-house,  where  their  clerks  meet  and  paid  there  on  the 
next  day.  Therefore  it  is  the  same  thing  as  if  a  banker  had  written 
en  a  check,  "  we  pay  this  to-morrow  at  the  clearing-house."  On  the 
next  day,  after  marking  the  check,  the  banker  stops  payment ;  the 
holder's  clerk  goes  to  the  deanng^kouse,  where  no  clerk  attends  from 
Messrs.  Bloxams,  and  tbe  bill  ia  not  paid«  and  the  first  question  is, 
whether  there  is  any  laches  as  to  the  time  of  presentment?  As  to 
that  the  case  of  Appleton  v.  Sweetapple  decides,  that  a  check  need 
not  be  presented  on  the  day  on  which  it  was  drawn  ;  now  this  bill 
was  in  fact  presented  and  accepted  on  the  very  day  on  which  it  was 
draw/).  The  reason  of  that  haste  probably  was  in  order  to  fix  the 
banker,  lest  the  drawer  should  be  insolvent  before  the  next  day,  bank- 
ers being  usually  persons  of  great  substance,  whereas  the  drawef  may 
be  of  les^  credit;  the  mark  on  the  check  is  an  engagement  Co  pay  at  a 
particular  place ;  is  not  then  the  presenting  it  at  that  place  equivalent 
to  presenting  at  the  banking  house?  It  seems  that  it  is;  and  that  it 
therefore  is  no  laches ;  consequently  the  surplus  of  the  money  for  the 
coals  remains  due,  and  judgment  must  be  entered  for  the  plaintiff. 
Se«  also  Reynolds  v.  Chettle,  2  Campb.  596.— Selwyn,  M^  P.  4th  ed. 
341. 

'  Rickford  and  others  v.  Ridge,  2  Campb.  5^.  The  plaintiffs, 
bankers  at  Aylesbury,  gave  the  defendant  cash  for  a  dieck  upon  Smith 
and  Co.  bankers  in  London ;  and  in  an  action  to  recover  this  money, 
it  appeared  that  they  took  the  check  on  the  13th  June;  but,  instead 
of  sending  it  to  London  by  the  post  of  that  day,  which  they  might 
have  done,  they  sent  it  by  a  morning  coach  on  the  I4th^  an4  their 
bankers,  to  whom  it  was  directed,  received  it  between  three  an^  four 
o'clock  on  the  same  day,  and  presented  it  at  Smith's  house  at  noon 
on' the  15th,  when  payment  was  refused.  It  was  proved  that  bankers 
to  the  west  of  St.  Paul's,  where  the  plaintiff's  bunkers  resided,  sent 
out  checks  and  bills  for  payment  only  once  in  the  day,  and  thut  gene 
rally  before  the  arrival  of  the  post ;  and  therefore  such  as  arrived 
by  the  post  on  one  day  generally  remained  With  them  untrl  the  follow- 
ing morning :  so  that  had  this  check  arrived  by  the  post  on  the  Utfa, 
it  would  not  have  been  presented  until  the  I5th.  The  question  there- 
fore  was,  whether  such  practice  were  reasonable  ?  It  was  admitted 
that  a  different  practice  prevailed  to  the  east  of  St.  Paul's.  Lori 
Ellenborough  said,  the  holder  of  a  check  is  not  bound  to  give  notice 
of  itb  dislionT>ur  to  the  drawer  for  the  purpose  of  charging  the  pcrsoa 
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It  will  be  observed  that  this  rule  allowing  the  party  Wk«n  checks, 

oills  &c  D&vftbltt 

receiving  a  bill,  note,  or  check,   payable  on  demand,  «•  rfiwajid  should 

^•1     V  1  .     ^  .11  be  preaentetl  for 

until  the  next  day  to  present  it  for  payment,  will  not  payment. 
eoable  a  succession  of  persons  to  keep  such  instrument 
long  in  circulation,  so  as  to  retain  the  liability  of  all 
the  parties,  in  case  the  same  should  ultimately  be  dis- 
honoured by  the  maker  of  the  note,  or  drawee  of  the 
check  *. 

A  presentment  for  payment  of  a  bill,  payable  on  a  Thmoftheday 
day  certain,  should  in  all  cases  be  made  within  a  rea-  mentthouiii.be 
sonable  time  before  the  expiration  of  the  day  when  it      ** 
is  due;  and  if  by  the  known  custom  of  any  particular 
place,  bills  are  only  payable  within  limited  hoursj  a 
presentment  there,  out  of  those  hours,  would  be  im-^ 
proper*.     Tliis  rule  extends  also  to  a  presentment  out 
of  the  hours  of  business  to  a  person  of  a  particular. 

from  whom  he  received  it.     He  does  enough  if  he  presents  it  with 
(he  diligence  to  the  bankers  on  whom  it  is  drawn,  and  gives  due  Vku* 
tice  of  its  dishonour  to  those  only  against  whom  he  seeks  his  remedy. 
The  question  here  is,  whether  if  the  check  bad  arrived   by  post  oc 
the  14thy  the  bankers  were  bound  to  present  i\  for  payment  the  same 
day?  This  must  be  decided  by  the  Law-merchant.     1  cannot  hear  of 
any  arbitrary  distinction  between  one  part  of  the  city  and  linother. 
It  is  not  competent  to  bankers  to  lay  down  one  rule  for  the  eastwarcf 
of  St.  PauKs,  and  another  for  the  westward.     They  may  as  well  fix 
upon  St.  Peter's  at  Rome.     It  is  alciays  to   be  considered  whether, 
Under  the  circumstances  of  the  case,  the  check  has  been  presented 
vrith  reasonable  diligence.     This  is  what  the  Law-merchant  requires. 
The  rule  that  the  moment  a  check  is  received  by  the  post,  it  should    ^ 
invariably  be  sent  out  for  payment,  would  be  most  inconvenient  and 
unreasonable.     In   Liverpool  and  other  great  towns  different  posts 
arrive  at  different  hours ;  but  it  would   be  impossible  to  have  clerks 
constantly  ready  to  carry  out  all  the  bills  and  checks  that  may  arrive^ 
in  the  course  of  the  day ;  nor  if  it  were  possible,  is  it  requisite  that  all 
other  business  being  laid  aside  parties  should  devote  themselves  to  the 
pre&enting  of  checks.     The  rule  to  be  adopted  must  be  a  rule  of  con- 
^rnience;  and  it  seems  to  me  to  be  convenient  and  reasonable*  that 
checks  received  in  the  course  of  one  day  should  be  presented  the  next. 
Is  this  practice  consistent  with  the  Law^merchant  ?  It  cannot  alter  it. 
Bankers  would  be  kept  in  a  continual  fever  if  they  were  obliged  to 
s^nd  out  a  check  the  moment  it  is  paid  in.    The  arrangement  men- 
tioned by  the  plaintiffs  witnesses  appears  subservient  to  general  con- 
vpuience,   and   not  contrary  to  the  Law-merchant,  which  merely  r^* 
quires  checks  to  be  presented  with  reasonable  diligence/' 
'  Admitted  in  Boehm  <c^.  Sterling,  7  T.  R.  425. 
^  Bayl.  99. 110.  Per  Lord  Ellenborough,  in  Parker  v.  Gordon,  6  Esp. 
Rep.  42.-7  East.  385.  aod  in  Elford  v.  Teed,  1  M.  &  S.  28.  cited 
Uariusy  2d  edit.  187. 

A  A 
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Timiof  the  dny   descriptiOD,  whcrc,  bv  the  known  custom  of  the  place, 

vhen  tiie  present*  *  ^  "^  ^  * 

ment  ihouid  be     all  sucli  persons  begin  and  leave  off  business  at  stated 

hours  ■ ;  and  therefore  when  a  bill  is  accepted,  pay- 
able at  a  banker's,  it  must  be  presented  there  before 
five  o'clock,  or  the  usual  hour  of  shutting  up  their 
shop,  and  presentment  afterwards  will  not  entitle  the 
notary  to  protest  it*.  And  it  has  been  recently  de- 
termined, that  no  inference  is  to  be  drawn  from  the 
circumstance  of  the  bill  being  presented  by  a  notary 
in  the  evening  that  it  had  before  been  duly  presented 
within  the  banking  hours '.  However  a  presentment 
of  a  bill  at  a  banker's,  where  it  is  payable,  is  sufficient, 
although  it  be  made  after  banking  hours,  provided  a 
person  be  stationed  there  by  the  banker  to  return  an 
answer  and  refuses  to  pay  the  bill  \    And  when  the 


«  Bayl.  99.— Lcftley  v.  Mills,  4  T.  R.  I70. 

*  Parker  v.  Gordon,  7  East.  385.--3  Smith,  35S.— 6  Esp,  Rep.  41. 
S.  C.-— Elford  V.  Teed,  1  M.  &  S.  28.— Jameson  v.  SwintOD,  2  Taunt. 
224.-2  Campb.  374.— Selw.  N.  P.  4th  edit.  342. 

Parker  «.  Gordon.  The  drawee  accepted  the  bill,  payable  at  Da- 
vison and  Co.  his  bankers ;  at  the  part  of  the  town  where  Davison 
and  Co.  lived,  bankers  shut  up  at  six  o'clock.  The  bill  was  not 
presented  for  payment  until  after  six,  when  the  shop  was  shut  up,  and 
the  clerks  gone.  In  an  action  against  the  drawer,  Lord  Ellenborougb 
held  that  this  was  not  a  good  presentment,  and  nonsuited  the  plain- 
tiff; and  on  a  motion  for  a  new  trial  the  court  held,  that  if  a  party 
took  an  acceptance,  payable  at  a  bankcr^s,  he  bound  himself  to  pre> 
tent  the  bill  during  the  banking'hours ;  and  therefore  rule  refused. 
N.  Lawrence  and  Le  Blanc,  justices,  said  the  holder  was  not  boond 
to  take  such  an  acceptance. 

»  Elford  V.  Teed,  1  M.  &  S.  28. 

^  Garnett  v.  Woodcock,  1  Stark.  475.  Indorsee  of  bill  against 
acceptor.  The  bill  in  question  was  drawn  by  Flodson  and  Co.  io 
Lancashire,  upon  the  defendants  in  London,  for  the  sum  of  £670, 
payable  to  the  order  of  the  drawers,  and  indorsed  by  the  drawers  to 
the  plaintiff.  The  defendants  had  accepted  the  bill,  payable  at  De- 
nison's  and  Co.  bunkers,  London.  The  bill  had  been  presented  at  De- 
xiison*s  and  Co.  between  seven  and  eight  in  the  evening  of  the  day 
when  it  became  due,  and  a  boy  returned  for  answer  no  orders.  Camp- 
bell, for  the  defendants,  contended,  that  since  the  bill  was  drawn  m 
London,  the  place  of  payment  being  in  the  body  of  the  bill,  and  bad 
been  accepted,  payable  at  Denison's  and  Co.  a  presentment  there  was 
necessary;  and  that  this  whs  not  a  sufficient  presentment,  and  cited 
Parker  v.  Gordon,  7  Kast.  385.  Elford  v.  Teed,  1  M.  &  S.  28-  There 
the  cuurl  hold,  that  the  presentment  at  a  banker's,  after  banking 
hours,  was  a  nullity,  although  the  presentment  in  that  case  bad  been 
made  by  a  notary.  He,  admitted  that  when  the  bill  had  been  made 
payable  at  a  merchant's,  a  presentment,  after  banking  hours,  where  a 
negative  answer  had  been  returaed  on  presentment  of  the  bill»  had 
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party  to  pay  the  bill  or  note  is  not  a  banker,  a  pre-  Time  of  ihe  day 

.  -  .,1  vhen  the  present- 

sentment  at  any  timet  even  late  in  the  evening,  will  ment  should  be 
in  general  suffice '.  "**  *' 


been  deemed  to  be  sufficient;  but  this  was  the  case  of  a  presentment 
at  a  banker's. 

Lord  Ellenborough.  Bankers  do  not  usually  pay  at  so  late  an 
bour;  but  if  a  person  be  left  there  who  gives  a  negative  answer,  there 
is  no  difference  between  that  case  and  that  of  a  presentment  at  a  mer- 
chant's. I  think,  it  is  perfectly  clear,  that  if  a  banker  appoint  a  per- 
nm  to  attend,  in  order  to  give  an  answer,  a  presentment  would  be  suf- 
ficient if  it  were  made  before  twelve  at  night.  Verdict  for  the  plain- 
In  the  ensuing  term  Campbell  moved  for  a  rule  to  shew  a  cause  why 
tbere  should  not  be  a  new  trial ;  and  he  cited  the  words  of  Law- 
rence, J.  in  Parker  v.  Gordon,  7  East.  385.  where  he  says,  "  the  party 
night*'  have  refused  to  take  this  special  acceptance ;  but  if  he  chose 
to  take  the  acceptance  payable  in  that  manner,  payable  at  the  bank- 
er's, does  he  not  agree  to  take  it  payable  at  the  usual  banking  hours. 

Lord  Ellenborough.  In  that  case  no  answer  was  given  upon  the 
presentment  of  the  bill.  Upon  the  trial,  I  laid  down  nothing  but 
that,  if  a  servant  was  stationed  for  the  purpose  of  giving  an  answer, 
it  was  sufficient.  In  general,  there  are  two  presentments,  one  in  the 
morning,  and  the  other  iatbc  evening ;  but  if  there  be  a  presentment 
in  the  evening,  and  the  party  is  ready  to  give  an  answer,  he  does  all 
that  is  necessary.  The  banker  returned  an  answer  by  the  mouth  <4 
his  servant,  and  non  coMtai,  but  that  he  was  stationed  there  for  the 
express  purpose.     Rule  refused. 

*  Barclay  v.  Bailey,  2  Campb.  5^7*    The  presentment  of  a  bill  of 
e.xchange  for  payment  at  the  house  of  a  merchant,  residing  in  Lon- 
don, at  eight  o'clock  in  the  evening  of  the  day  it  becomes  due,  is 
sufficient  to  charge  the  drawer.     Action  against  the  drawer  of  a  bill 
of  exchange,  accepted  by  one  David  Hardy.    At  eight  in  the  eveu- 
iog  of  the   day  the  bill  became  due,  it  was  presented  at  the  housa 
mentioned  on  the  face  of  it,  as  the  drawer's  place  of  residence,  when 
the  answer  given  by  a  person  who  came  to  the  door  was,  that  Mr. 
Hardy  had  become  bankrupt,  and  removed  into  another  quarter  of* 
the  town.     On  the  part  of  the  defendant  it  was  proved,  that  he  had  a 
person  stationed  at  this  house  for  the  purpose  of  taking  up  the  bill, 
from  nine  in  the  morning  till  four  in  the  afternoon,  but  that  no  one 
presented  it  during  that  time;  and  the  point  was  strenuously  argued, 
that  a  presentment  so  late  as  eight  in  the  evening  was  insufficient  to 
charge  the  drawer.     Lord  Ellenborough,  I  think  this   presentment 
sufficient ;  a  common  trader  is  difiFerent  from  bankers,  and  has  not 
any  peculiar  hours  for  paying  or  receiving  money;  if  the  presentment 
had  been  daring  the  hours  of  rest,  it  would  have  been  altogether  un» 
availing;  but  eight  in  the  evening  cannot  be  considered  an  unseason- 
able hoar  for  demanding  payment  at  the  house  of  a  private  merchant, 
who  has  accepted  a  bill.     'The  plaintiff  had  a  verdict. 

S.  P.  Jameson  v.  Swinton,  2  Taunt.  224. — 2  Campb.  374.  S.  C. — 
Bancroft  v.  Hall,  1  Holt,  C.  N.  P.  47(5. 

Morgan  ^.  Davison,  I  Stark.  114.  Assumpsit  by  the  indorsee  of  a 
Mil  of  exchange  against  the  drawer.  The  bill  was  made  payable  at 
Herring  and  Richardson's,  Copthall-court,  London.  The  plaintiff 
proved  presentment  at  Herrins  and  Richardson's,  who  were  Bot  bankr 
<rs^  in  Coptha^-cpurt,  pa  the  oaj  when  th^  t^ill  became  due^  betw^n 

Ji  AS 
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^arf^^  of  present.       On  presentment  for  payment,  the  bill,  unless  pakl, 

must  not  be  left,  and  if  it  be,  the  presentment  is  not 
considered  as  made  until  the  money  is  called  for*; 
and  though  it  has  been  holden  that  bankers  are  not 
guilty  of  neglect  by  giving  up  the  bill  to  the  acceptor, 
upon  his  delivery  to  them  of  his  check  on  anotber 
banker*;  this  doctrine  may  now  be  questionable'. 

arcnmstancei  If  at  auv  iustaiit  before  the  actual,  payment  of  a 

Jiruiiug  between      ,.  r       ,  .  i-   .  i         i 

presentment  and    Dill  or  chcck,  givcn  upon  a  coudition,    the  drawer 

discover  that  the  condition  has  not  been  performed, 
he  may  stop  the  payment  thereof  to  the  party  who 
has  thu«  eluded  the  condition^;  and  a  banker  who^ 
upon  presentment  of  a  bill  or  check  for  payment, 
cancels  the  acceptance  or  drawer's  name  by  mistake, 
may  yet,  upon  discovering  his  error,  before  actual 
payment,  effectually  resist  sock  payment  as  if  he  bad 
not  so  cancelled  the  draft*,  and  where  the  drawee  of 
a  bill,  on  presentment  for  payment,  said  this  bill  will 
be  paid,  but  wc  cannot  allow  you  for  a  duplicate 
protest,  and  the  holder  refused  to  receive  payment 
without  the  charges  of  such  protest,  it  was  held  tliat 
the  drawee  was  not  bound  to  pay  the  bill  *.  So  where 
bankers,  at  whose  house  by  the  terms-  of  the  accept- 

six  and  seven  in  the  evening,  when  uu  one  was  there  but  a  girl  left  to 
take  care  of  the  counting-house.  Lord  Ellenborough  held,  that  this 
Avas  a  sufficient  presentment;  the  hour  was  not  an  improper  one,  snA 
the  bolder  might  reasonably  expect  to  find  the  party  in  his  counting- 
house  at  that  time. 

•  Hay  ward  v.  Bank  of  England,  1  Stra.  550.— BayL  10^— Russell 
V.  Hanke),6T.  R.  15. 

Haywurd  kept  cash  at  the  bank,  and  paid  in  a  banker's  note;  the 
runner  to  the  bank  of  England  left  it  the  next  morning,  and  called  for 
the  momy  in  the  afternoon,  but  in  the  interval  the  banker  had  slopped; 
and  though  this  appeared  to  be  the  usual  practice  at  the  bank.  King, 
C.  J.  >aid,  it  was  dangerous  to  suffer  persons  to  deal  with  notes  inihat 
manner,  and  that  the  Common  Pleas  were  of  that  opinion  in  the  like 
case,  and  he  directed  the  jury  to  find  for  the  plaintifl',  which  they  did. 
Sed  vide  Turner  <&.  Mead,  1  Stra.  4l6.  and  Hoar  or.  Da  Costa,  2  Sua. 

aio. 

*  Russell  V.  Hankey,  6  T,  R.  13, 
'  See  post,  367,  8. 

♦  Wii  nholt  V.  Spitta,  3  Campb.  376. 
'  Raper  u.  Birbeck,  15  East.  17* — Fernandez  r.  Glynn,  1  Cainp^* 

4Q6.  ante,  230. 

*  Anderson  v.  Heath,  4  M.  &  S,  S03»  ante,  233.  n.  5. 
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a:T<*  the  bill  was  payable,  had  received  money  for  the  Circonwtancw  ' 

«        ,  .  t       1  Ml  1  t*         arising  between 

( \j);ess  purpose  ot  taking  up  the  bill  two  days  after  presentment  and 

ii  became  due,  and  upon  tendernig  it  to  the  holders,  *^"    ?«>»«• 

.1(1  (Icinaiiding  the  bill,  found  that  it  had  been  sent 

back  protested  for  non-payment,  to  the  persons  who 

indorsed  it  to  the  holders,  it  was  decided  that  such 

I)  inkers,  having  received  fresh  orders  not  to  pay  the 

bill,  were  not  liable  to  an  action  by  the  holders  for 

money  had  and  received,  when,  upon  the  bill's  being 

got  back  and  tendered  to  them,  they  refused  to  pay 

the  money '.     But  we  have  seen,  that  if  one  banker 

present  for  payment  to  another  banker  a  check  on 

him  in  the  usual  course,  and  the  latter  marks  it  as 

approved,  importing  that  it  shall  be  paid  the   next 

(lay,  at  the  clearing-house,  this  is  binding  on  the  latter, 

and  is  equivalent  to  an  acceptance,  and  he  must  at 

all  events  pay  it  *. 

If  the  maker  of  a  promissory  note  pay  money  into 
the  hands  of  an  agent  to  retire  it,  and  the  agent  ten- 
ders the  money  to  the  holder  on  condition  of  having 
it  delivered  up,  and  the  note  being  mislaid,  this  condi- 
tion is  not  complied  with,  and  the  agent  afterwards 
becomes  bankrupt,  with  the  money  in  his  hands,  it  has 
been  decided,  that  the  maker  is  still  responsible  on 
the  note  ^ 


Payment  of  a  bill  may  not  only  be  made  by  the  Sect.  2.  ofpoy 

,  ,         ,  ,  .  ,  fNcrtif;  andlst,6if 

acceptor,  but  also  by  any  other  party  to  it,  and  even  and  fo  tvAom  u 

1  .  •       I  ,-»  may  be  made. 

by  a  total  stranger,  as  m  the  case  01  a  payment  supra 
protest  ^,  which  will  be  spoken  of  hereafter ;  and  that 
of  payment  by  the  bail  of  either  of  the  parties  *. 

'Stewart  and  anoihcr  v.  Fry  and  another,  1  Moorc  Rep.  74. — 1  Uolr, 
C.N  P.  372.  S.  C.  ante,i254.  When  money  is  t6  be  considered  us  par«» 
ticularly  appropriated  to  payment  of  a  bilU  sec  14  £ast.  582.  5^0. 

^  Rob&oii  V.  BenncU,  2  Taunt.  388,  ante,  351. 

^  DentT.  Dunn,  3  Campb.  2t^6. 

♦  Polh.  pi.  170. 

'  Hull  V.  Pitfieia,  1  Wils.  46. 
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sect.«.  pfjMv.      Payment  should  always  be  made  to  the  real  pro- 

meni ;  and  1st,  6y  "^  .      ^  "^  * 

andfotrAomit      prictor  of  the  bill  ,  OF  to  onc  of  several  partners*,  or 

may  be  made.         ■*  ,  ,■  ,         , 

to  some  person  authorized  by  him.  to  receive  it,  as  a 
factor,  &c.';  and  payment  to  the  payee  will,  conse- 
quently, be  inoperative,  if  he  have  ceased  to  be  the 
proprietor  of  it,,  by  having  indorsed  it  to  another  per- 
son, and  the  drawee  has  notice  of  the  fact*.  And  if 
a  bill  be  payable  to  A.  B.  only,  and  not  negotiable,  it 
is  said  that  A.  B.  in  person  must  appear  to  demand 
payment  ^  If  the  holder  of  a  bill  die,  payment  should 
not  be  made  to  his  personal  representative,  unless  he 
has  a  power  of  administering  his  effects  ^  But  pay- 
inent:  to  a  person  having  obtained  probate  of  a  forged 
will  of  a  deceased  party  will  be  valid  ^.  On  a  bill 
payable  to  A.  or  order,  to  the  use  of  B.  payment  should 
be  made  to  A.  or  his  indorsee,  and  not  to  B.  '•  If  a 
bill  be  beneficial  to  a  minor,  payment  to  him  would  be 
valid  9;  but  a  payment  to  a  married  woman,  after 
knowledge  of  that  fact,  would  not  discharge  the  per- 
son making  it  "*•  When  a  bill  is  indorsed  to  a  person 
merely  for  the  purpose  of  receiving  payment  for  die 
indorser,  and  the  authority  given  to  the  indorsee  is 
afterwards  revoked,  either  by  the  party  himself,  or  by 
operation  of  law,  as  by  his  death,  it  is  said  that  pay- 
ment to  the  indorsee  will  not  discharge  the^  person 
making  it,  if  he  had  notice  of  the  revocation  " ;  this 
doctrine,  however,  is  objected  to  by  Beawes,  in  his 


«  Poth.  pi.  142,  3.— Bay  I.  142. 

*  Duff  V,  East  India  Company,  IS  Ves.  213. 
^  Favenc  v.  Bennett,  1 1  East.  40. 

♦  Poth.  pi.  l6'4. 

■*  Marius,  4th  ed.  34.  *^s 

'Poih  pi.  l66\— Bayl.  143. 

'  Alien  V.  Dundas  3T.  R.  125. 

•  Cramlington  p.  Evans,  2  Vent.  310. — Garth.  5.  S.  Q, — Marching- 
ton  V.  Vernon,  1  Bos.  &  Pul.  101.  n.  c.-rSmith  v.  Kciicjall,  6T.  K* 
123,  4.  ante,  IbO. 

*  Poth.  pi.  166.— Bayl.  143. 

'•  Id.  167.— Barlow  v.  Bishop,  1  East.  167.— Bayl.  143.— Ante, 
25. 

"  Poth.  168.  ct  Mar.  72,  3.  sed  qu^re^  Tjite  v.  Hilbert,  2  Vcs.  jun. 

114, 5.  J J8. 121.— 16  Ves.  jun.  45P.  ante,  220, 1.— 2  Bos.  k  Pul.  ^7. 
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Lex  Mercatoria^.  and  it  must  certainly  be  confined  *««t  «•  pfpaj. 

•^  i»nif;  and  I8t,  (>y 

to  the  single  case  of  an  indorsement  to  an  agent,  for  »nd  to  wh>m  n 
the  purpose  of  his  receiving  payment  for  his  prin- 
cipal. Payment  of  debts  should  not  in  general  be 
made  to  the  agent  of  an  attorney  *•  But  in  ordinary 
cases,  the  mere  production  of  a  bill  of  exchange,  uote^ 
or  check,  is  in  general  sufficient  to  warrant  the  pay- 
ment to  the  person  who  produces  it  S  and  this  without 
reference  to  the  circumstance  of  his  being  the  habitual 
agent  of  the  same  party  \ 

We  have  seen  ',  that  in  general  when  the  holder  of 
a  bill  or  note  indorsed  in  blank,  or  payable  to  bearer, 
loses  or  is  robbed  of  it,  and  the  person  finding  or  steal- 
ing it,  presents  it  to  the  drawee  at  the  time  it  is  due, 
and  he  pays  it  without  knowing  of  the  loss  or  rob- 
bery, such  payment  will  discharge  him;  and  although 
he  had  notice  of  such  fact,  yet  if  the  person  present- 
ing the  bill  to  him  was  a  bond  iide  holder,  such  notice 
would  not  invalidate  the  payment.  But  a  payment  be- 
fore a  bill  or  check  is  due,  will  not  discharge  the 
drawee,  unless  made  to  the  real  proprietor  of  it ;  and 
therefore,  where  a  banker  paid  a  check  the  day  before 
it  bore  date,  v/hich  had  been  lost  by  the  payee,  it  was 
adjudged  that  he  was  liable  to  repay  the  amount  to  the 
person  losing  it^;  and  it  is  perhaps  advisable,  that  an 
acceptor  should  in  no  case  pay  a  bill  before  it  is  due% 
or  after  notice  from  the  drawer  or  indorser  not  to  pay 
it'.  And  if  bankers  pay  a  check,  under  circumstances 
which  ought  to  have  excited  their  suspicion,  and  in* 
duced  them  to  make  iriquiries  before  paying  it,  they 
cannot  take  credit  for  the  amount  in  their  account 

» PL  219. 

^  Yatec  V.  Frecklington.  Dougl.  622. 

^  Owen  1;.  Barrowy  New.  Hep.  103.    Per  Mansfield,  C.  J.     Anon. 
12  Mod.  564.     Pal.  P.  &  A.  181. 

*  Anon.  12  Mod.  564.-2  Ld.  Rajm.  930.— Pal.  P.  k  A.  181. 

*  Ante,  190,  1. 

*  Ante,  192. 

'  Com.  Dig.  tit.  Merchant,  F.  7.— Mar.  129f  130. 

*  Bacon  a;.  Searles,  1  Hen.  Bla.  89.<— Mar.  129«^-CoxQ.  Dig.  tit 
Merchaat,  F.  7.— Anlc,  192* 
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»uw/ •*'  d^^fX  ^^'^  *^^^^  customer  * ;  and  where  a  person  pays  a  sum 
and  to  whom  it     of  monev  into  a  banker's  for  a  special  purpose,  viz.  to 

may  be  made*  "^  r  r      r        ' 

pay  a  particular  bill,  and  the  banker's  clerk,  by  mis- 
take, pays  the  money  to  the  holder  of  another  bill,  he 
may  sue  the  bankers  for  the  amount,  but  not  the  party 
to  whom  the  payment  was  made  •.  Where  a  bill,  trans- 
ferrable  only  by  indoi-sement,  and  not  indorsed,  is  lost 
hy  the  person  entitled  to  indorse,  no  other  person  can 
transfer  the  interest  in  the  bill ;  and  consequently  a 
payment  by  the  drawee,  even  to  a  bonA  fide  holder, 
will  not  in  such  case  be  protected '. 

Payment  to  a  person  or  his  order,  after  the  know- 
ledge of  his  having  committed  an  act  of  bankruptcy, 
would  be  ineffectual  ♦.  Thus  it  has  been  holden,  that 
if  a  banker  pay  the  draft  of  a  trader  keeping  cash  with 
him,  after  notice  of  an  act  of  bankruptcy,  the  assignees 
may  recover  the  money  paid,  either  from  the  banker*, 
,or  from  the  payee  of  the  check,  if  such  payee  had  no- 
tice of  the  bankruptcy  ^  unless  the  payment  were  by 
compulsion  of  law  ^,  but  still  until  a  commission  has 
issued  against  the  holder,  there  is  no  defence  to  an 
action  at  his  suit ', ;  and  after  action  bonA  fide  brought 


'  Scholey  <c;.  Karasbottoni,  2  Campb.  485.  ante,  ]92. 

*  Rogers  fi/.  Kelly,  2  Campb.  123- 

'  Nfead  v.  Young,  4T.  R.  28.^— Ancher  v.  The  Governor  and  Com- 
pany of  the  Bank  of  England,  Dotigl.  dd7-  et  ante,  190,  1 . 

*  Kitchen  v.  Bartscf,  7  East.  53,  ante,  149,  ^c.-;;-Copkc>  Bank- 
rupt Laws,  584,  5. 

*  Id.  ibid.— Vernon  v.  Hankcy,  2  T.  R.  113.— 3  Bro.  313. 

*  Vernon  <v,  Hansoq,  2  T.  R.  287. 

^  UVes.  jun.  557.-1  lyiont.  3l6.;  but  see  Blogg  v.  Phillips,  2 

Carapb.  129«  ' 

'  Prichell  and  others  i),  Povyn  and  others,  3  Cil^mpb.  131.  Held 
that  where  two  partners  have  stopped  payment,  and  a  cominissioa  of 
bankrupt  is  taken  out  against  one  of  (hem,  a  dfebtor  to  the  firm,  vbo 
knows  of  the  stoppage,  cannot  refuse  to  pay  money  due  to  them  on 
the  ground  that  the  other  may  have  committed  an  act  of  bankruptcy, 
in  which  case  his  assignees  might  call  upon  the  debtor  to  payi^ 
inoiety  of  the  money  a  second  time.  Per  Lord  EUenborough,  C.  JL 
The  defendants  are  not  under  the  protection  of  the  act  46  Geo.  3. 
c.  135.  s.  1.  but  before  it  was  passed  they  could  not  have  justified 
refusing  to  pay  the  balance  in  their  hands,  under  similar  circum- 
stances, to  whatever  subsequent  inconvenience  the  payment  might 
liave  exposed  them.  Tili  tkt  party  kas  actually  become  a  btrnkruyt^ 
find  a  commission  has  been  taken  out  against  him,  he  may  sue  his  debtors* 
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by  such  party,  it  should  seem  that  the  defendant  might  Sect  <•  ^w^ 
safely  pay  the  money  into  court,  in  order  to  prevent  *wi  <«  »*«»  it 
further  costs  '. 

So  a  payment  made  to  a  bankrupt,  or  his  order, 
A^ithout  notice  of  his  being  so,  will,  in  all  cases,  dis^ 
charge  the  person  making  it  * :  and  it  has  been  holden, 
that  if  a  debtor,  not  having  notice  of  the  bankruptcy 
of  his  creditor,  give  him  his  acceptance  in  discharge 
of  the  debt,  he  may  afterwards  pay  such  acceptance 
to  the  holder  of  the  bill,  although  between  the  time 
when  he  accepted  and  the  time  when  the  bill  became 
due,  he  heard  of  the  bankruptcy,  the  giving,  indorsing, 
or  accepting  a  bill  of  exchange,  being  considered  as 
an  immediate  payment  within  the  meaning  of  the  sta- 
tute of  James,  which  protects  bondjide  payments  made 
to  a  bankrupt,  provided  the  bill  be  honoured  when 
due  ^ 

So  also  a  payment  made  by  a  bankrupt  to  a  person 
not  having  notice  of  the  bankruptcy  or  insolvency^ 
and  being  a  bon^  fide  creditor  for  goods  sold,  or  by 
the  bankrupt's  having  drawn,  negotiated,  or  accepted 
a  bill  of  e<vchange  in  the  usual  or  ordinary  course  of 
trade  and  dealing,  is  protected  by  the  statute  19  G.  2. 
c.  32  \    We   have  already  considered  some   of   the 

There  may  be  peril  in  paying  a  man  who  is  known  to  have  stopped 
payment,  but  that  affords  no  defence  to  an  action  for  a  debt  justly 
due  to  him.     Verdict  for  the  plaintiffs, 

'  Foster  v.  Allanson,  2  T.  R.  479.— U  East.  588,-2  Ves.  jun  104, 
5,6. 

^  1  Jac.  1.  c.  15.  s.  14. ;  and  sec  46  Geo.  3.  c.  135.  s.  1.  and  post, 
Bayl.  143,  4. — Cole  v.  Robins,  3  Campb.  186. 

MVilkins  v.  Casey,  7  T.  R.  711 —Ante,  154.— Bayl.  143.;  and 
see  Foxcraft  'u,  Devonshire,  1  Bla.  Rep.  193. — 3  Campb.  185. 

*  By  this  statute  it  is  enacted,  that  no  person  who  is  or  shall  lie 
really  and  bona  tide  a  creditor  of  any  bankrupt,  for  or  in  respect  of 
goods,  really  and  bona  fide  sold  to  such  bankrupt,  or  for  or  in  respect 
of  any  bil|  qr  bills  of  exchange  really  and  bond  fide  drawn,  nego- 
tiated, or  accepted  by  such  bankrupt,  in  the  usual  or  ordinary  course 
of  trade  and  dealing,  shall  be  liable  to  rf^fund  or  repay  to  the  assignee 
or  assignees  of  such  bankrupt*s  estate,  any  money  which  before  th« 
s^ing  fofth  of  sucl\  commission  was  really  and  bou4  fide,  and  in  the 
usual  and  ordinary  course  of  trade  and  dealing,  received  by  such  per^ 
>on  of  any  such  bankrupt  ^fore  such  time  as  the  person  receiving 
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Beet.tf.  ofjMy*  decisioxis upon  this  act'.    It  haa  been  doubted  whc- 
wadt9whmnit      thcr  promissory  notes  %   or  checks  on  bankers,  are 

within  this  act  '•  It  has  been  held,  that  payment  of  a 
bill  to  a  creditor  by  a  bankrupt  under  an  arrest,  after 
d  secret  act  of  bankruptcy,  is  a  payment  in  the  course 
of  trade  ^;  but  if  the  payment  be  intended  as  a  fraudu* 
lent  preference  it  will  not  be  valid  ^  If  the  holder  of 
a  bill  give  time  to  the  acceptor,  upon  condition  that  he 
should  allow  interest,  and  he  afterwards  pay  the  bill, 
having  previously  committed  a  secret  act  of  bank- 
ruptcy, this  is  not  a  payment  in  the  usual  course  of 
trade  within  the  meaning  of  the  statute  ^  So  where 
j1.  having  recovered  a  verdict  against  B.  who  after* 
wards  committed  an  act  of  bankruptcy,  and  A.  not 
having  had  notice  thereof,  took  a  bill  drawn  by  J?,  on 
C.  for  the  amount  of  the  sum  recovered,  payable  at  a 
distant  period,  which  bill  was  afterwards  paid :  it  was 
determined  that  this  payment  was  not  protected  by  the 
statute,  and  consequently  that  A.  was  liable  to  refund 
the  money  received  by  him  to  the  assignees  of  B  \ 
And  where  bankers  having  accepted  bills  for  the  ac* 
commodation  of  a  trader,  he,  after  committing  an  act 
of  bankruptcy,  but  before  a  commission  is  sued  out, 
lodges  money  with  them  to  take  up  the  bills,  which 
do  not  become  due  till  after  a  commission  is  sued  out. 


the  same  shall  know,  understand  or  have  notice,  that  he  is  become  a 
bankrupt,  or  that  he  is  in  insolvent  circamstances/' 

See  also  46  Geo.  3.  c.  135,  post,  363*  In  Uarwood  o^.  Loross, 
11  Bast.  131.  it  was  doubted  whether  payments  of  promissoiy  notes 
are  within  this  act. 

*  Ante,  153  to  156, 

*  Harwood  v.  Lomas,  11  East.  131. 

^  Holroyd  r.  VVhite)iead,  5  Taunt.  444. — 1  Marsh.  128. 
»  ♦  Cox  V.  Morgan,  2  Bos.  &  Pul.  SpS. — Ex  parte  Farr,  9  Ves.  5l5.--« 
Sed  vide  Southey  v.  Butler,  3  Bos.  &c  Pul.  237.;    but  see  BloggVv 
Phillips,  2  Campb.  l!?^.— Cullen,  238,  9,— Bayly  v.  Scbofield,  1  M- 
k  S.  338. 

'  Singleton  v.  Butler,  2  Bos.  &  Pul.  283.— Southey  »•  Buikn 
3  Bos.  &  Pul.  237. 

*  Vernon  v.  Hall,  2  T.  R.  648.;  and  aee  i  Montg.  311, 9U»  ^1^' 
2  Ves.  550.— Cullen,  234. 

'  Pinkerton  t.  Marshall,  2  Hen.  Bla.  334. 
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and  are  then  regularly  paid  by  the  acceptors  %  it  was  Seet  f .  Of  fMf 

held,  that  they  were  bound  to  refund  this  money  to  andeoirtLiit 

the  assignees,  and  that  they  neither  had  a  right  of  set*  ^^  ^ 

off  under  S  Geo.  2.  c.  SO,  nor  could  protect  them* 

selves  under  19  Geo*  2.  c.  32.  as  having  received  the 

money  in  payment  of  bills  of  exchange  in  the  ordinary 

course  of  trade.   And  where  bankers,  aftor  a  secret  act 

of  bankruptcy  of  the  acceptor  paid  a  bill  fbr  faim»  ac** 

cepted  payable  at  their  house,  and  he  afterwards  re^ 

mitted  the  money  to  them,  it  was  decided  that  they 

were  liable  to  refund ;  because  the  bankitipt  was  not 

liable  to  them  on  the  bill,  and  his  repayment  to  thena 

was  only  in  satisfaction  of  a  loan,  which  is  not  a  pay«»» 

ment  protected  by  the  statute  *•    So  if  bankers  pay 

a  check  drawn  upon  them  by  a  trader  after  a  secret 

act  of  bankruptcy,  they  cannot  retain  money  received 

to  cover  such  check '. 

So  it  has  been  decided,  that  the  assignees  of  a  bank* 
rupt  are  entitled  to  recover  back  money  paid  by  the 
bankrupt  to  the  defendant  after  a  secret  act  of  bank«>> 
ruptcy,  (though  before  the  date  of  the  commission,) 
which  the  defendant  had  before  recovered  by  judg- 
ment against  the  bankrupt  in  an  action  on  a  promise 
fiory  note,  reserving  interest  half  yearly  given  for  the 
balance  of  an  account  amongst  other  things  consisting 
of  money  lent,  such  note  not  being  given  in  the  usual 
and  ordinary  course  of  dealing,  so  as  to  be  protected 
hy  19  Geo.  2.  c.  32.  ev^n  supposing  a  promissory  note 
to  be  within  that  statute,  which  only  mentions  bills 
of  exchange*. 

However,  by  the  46  Geo.  3.  c.  135.  s,  1.2.  it  Uraa 
taactedy  ^'^  that  in  all  cases  of  commissions  of  bank-r 
rupt  thereafter  to  be  issued,  all  conveyances  by,  ali 


'  I  ■       I     .—4— **<»**<♦ 


'  Tamplin  and  others,  assignees  of  Visich,  a  bankrapl,  t.  Digging 
and  others,  2  Campb.  312.  '  i 

*HoJroyd  v.  Whitehead,  9  C^fnpb.  530,  533.  — 2Ros©,  14Sc^ 
5  Taunt.  444.-- 1  Marsha  128.  S.  C. 

*  Id.  ibid. 

^  Harwood  p.  Lomafl,  11  £as^  127» 
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mnd  to  wham  it 
nay  be  made* 


Sect  f.  Of pmf^  payments  by  and  to,  atid  all  contracts  and  other  deal- 
ings and  transactions  by  and  with  any  bankrupt  bonA 
Jide  made  or  entered  into  more  than  two  calendar 
months  before  the  date  of  such  commission,  shall,  not- 
withstanding any  prior  act  of  bankruptcy  committed 
by  such  bankrupt,  be  good  and  effectual  to  all  intents 
and  purposes  whatsoever,  in  like  manner  as  if  no  such 
prior  act  of  bankruptcy  had  been  committed,  provided 
the  person  or  persons  so  dealing  with  such  bankrupt 
had  not  at  the  time  of  such  conveyance,  payment, 
contract,  dealing  or  transaction,  any  notice  of  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed, 
or  that  he  was  insolvent  or  had  stopped  payment  ^^  and 
that  all  and  every  person  and  persons  with  whom  the 
bankrupt  shall  have  really  and  bond  fide  contracted 
any  debt  or  debts  before  the  date  and  suing  forth  of 
such  commission,  which  if  cofitractcd  before  any  act 
of  bankruptcy  committed,  might  have  been  proved 
under  such  commission,  shall  notwithstanding  any 
prior  act  of  bankruptcy  may  have  been  committed  by 
the  bankrupt,  be  admitted  to  prove  such  debt  or 
debts,  and  to  stand  and  be  a  creditor  under  such  com- 
mission to  all  intents  and  purposes  whatever,  in  like 
manner  as  if  no  such  prior  act  of  bankruptcy  had  been 
committed  by  such  bankrupt,  provided  such  creditor 
or  creditors  had  not,  at  the  time  of  such  debt  or 
debts  being  contracted,  any  notice  of  any  prior  act  of 
bankruptcy  committed."  Since  this  act,  the  statute 
19  Geo.  2.  c.  32.  can  only  come  in  question  where  the 
payment  is  made  within  two  months  before  the  suing 
out  of  the  commission  \ 

We  have  already  seen  that  a  bill  or  check  should 
not  be  prematurely  paid';  Marius  gives  particular 
directions  on  this  point  ♦.  The  general  rule  with  respect 
to  the  time  allowed  for  the  payment  of  money,  wheii 

*  A6  to  the  coiistruciion  of  these  words,  sec  ante,  153  to  I56f 

*  2  Campb.  315.  in  note. 
3  Ante,  191,  2.— Bayl.  145,  6- 
^  Marius,  4th  cd.  31. 


ffdly.  Within 
wlmt  time  pay- 
inent  must  oe 
pade. 


OP  A    BILL,   &C.  S65 

a  day  certain  is  appointed,  is,  that  the  party  bound  has  2%.  within 

*  ^  '      ^  •  .  .      .      what  time  pay- 

till  the  last  moment  of  the  day  to  pay  it  * ;  but  it  is  ment  muit  ht 
otherwise  with  respect  to  foreign  bills,  for  as  the  pro- 
test for  non-payment  of  them  should  be  made  on  the 
last  day  of  grace*,  so  as  to  be  sent  if  possible  by  the 
post  on  that  day,  it  follows  that  the  holder  may  insist 
on  payment  on  demand,  or  at  least  before  the  hours  of 
business  are  expired'* 

With  respect  to  inland  bills  it  has  been  much  dis- 
cussed whether  the  acceptor  has  not  the  whole  day 
for  payment.  On  the  one  hand  a  bill  of  exchange  has 
been  assimilated  to  other  contracts,  in  which  the  party 
has  till  the  last  instant  of  the  day  to  pay  tl>e  same : 
but  on  the  other  hand  it  has  been  urged  that  the 
contract  of  an  acceptor  of  a  bill,  or  maker  of  a  note, 
is  to  pay  on  demand  on  the  appointed  day,  and  that  if 
payment  be  not  made  on  such  demand,  the  contract 
is  broken :  and  the  holder  may  treat  the  bill  or  note 
as  dishonoured  *.  The  latter  doctrine  appears  now  to 
be  established;  and,  therefore,  where  the  acceptor 
having  said  at  eleven  o'clock  in  the  day  that  he  would 
not  pay  the  bill,  it  was  decided  that  the  holder  might 
immediately  resort  to  th«  drawer,  so  that  notice  of  the 
dishonour  may  be  given  on  the  same  day  *.     It  is  not 


'  Hudson  V.  Barton,  1  Rol.  Rep.  IS9. — 1  Saund.  28S.  b.  17. — 
Lefileyr.  Mills,  4  T.  R.  173. 

^  Tassell  v.  Lee,  1  Ld«  Raym.  74*3.  et  post,  scd  quaere,  see  Via.  Ab. 
tit.  Time,  A,  2.  pi.  3. — Anonymous,  Lutw.  1593. 

^  Colkett  V.  Freeman,  2  T.  R.  Cfl. — Parker  v.  Qordon,  7  East.  Rep. 
385.-3  Smith's  Rep.  358.  S.C. 

*  Leftley  v.  Mills,  4  T.  R.  170.  arguments  of  Kenyon,  C.J.  and 
Buller,  J.  disputed  by  Lord  Alvanley,  C.  J.  in  Hayncs  v.  Birks,  3  Bos. 
^'  Pul.  602. 

'  Ex  parte  Molinc,  1  Rose,  303. — Burbridge  v.  Manners,  3  Campb- 
193.— Hume  v.  Pcploe,  8  £ast.  l6'9. 

Ex  parte  Mcline,  1  Rose,  303.  In  this  easel  the  point  was,  the  ac- 
ceptor having  said  at  eleven  o*dock  in  the  day  that  he  would  not  pay 
the  bill,  whetbcr  the  holder  could  immediately  resort  to  the  drawer  I 
The  Lord  Chancellor  was  of  opinion  that  he  could.  Sir  Samuei 
Romilly  mentioned  Burbridge  v.  Manners,  3  Campb.  194)  S.  P. 

Burbridge  v.  Manners,  3  Campb.  193.  This  was  an  action  on  apro^ 
mittoiy  note  for  ;6l01.  15#.  5d.  dated  Uth  October,  1810,  drawn  by 
J.  Finney,  payable  three  motiths  after  date,  at  Fraser  and  Co.'s,  to  the 
defendant,  indorsed  by  him  to  one  Tiuson,  and  by  Tinson  to 
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sdfy.  Witfain       usual  or  necessary  to  give  notice  of  non-paynient 
n^t  mwt'bt'     before  the  following  mornings  and  therefore  there  can 

be  no  objection  to  the  allowance  of  the  whole  day  on 
which  the  bill  becomes  due,  to  pay  it  in*.  At  all 
events^  if  the  holder  make  a  second  presentment  on 
the  last  day  of  grace,  the  acceptor  may  insist  on  pay- 
ing it  when  such  presentment  is  made^  without  paying 
the  fees  of  noting  or  protesting,  notwithstanding  such 
presentment  be  made  after  banking-hours,  and  ex- 
pressly for  the  purpose  of  noting  and  protesting  *.  But 
in  a  late  case  it  was  decided,  that  a  plea  of  a  tender 
made  after  the  day.  of  payment  of  a  bill  of  exchange^ 
and  before  action  brought  is  insufficient,  although  the 
plea  averred  that  the  defendant  was  always  ready  to 
pay  from  the  time  of  the  tender,  and  that  the  sum 
tendered  was  the  whole  money  then  diie,  owing,  or 
payable  to  the  plaintiff  in  respect  of  the  bill,  with 
interest  from  the  time  of  the  default,  for  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  non-per« 
formance  of  the  promise  K  However  a  drawer  or  in* 
dorser  may  tender  within  a  reasonable  time  after 
notice,  as  it  is  not  to  be  expected  that  he  is  to  be 

ready  at  the  instant  he  receives  notice  to  pay  the 

■  ■      ■  ■  ■  ■   ■         ■ ■        ■  » 

plaintiff.  The  note  was  regularly  presented  for  payment  in  the  fore- 
noon of  the  day  it  became  due,  when  payment  was  refused,  and  in  the 
afternoon  of  the  same  day  the  plaintiff  caused  notice  of  its  dishonour 
to  be  sent  to  the  defendant.  Park,  for  the  defendant,  objected  that 
this  was  not  sufficient  notice  of  the  dishonour.  Finney,  the  maker  ol 
the  note,  had  the  whole  of  the  day  it  became  due  to  pay  it,  and  till 
the  last  minute  of  that  day  it  could  not  be  considered  as  dishonoured. 
The  notice  therefore  stated  what  was  untrue,  and  was  evidently  pie- 
mature.  Per  Lord  Ellenborough.  I  think  the  note  was  dishonoured 
as  soon  as  the  maker  had  refused  payment  on  the  day  when  it  becana 
due,  and  the  notice  sent  to  the  defendant  must  have  answered  all  the 
purposes  for  which  notice  in  such  cases  is  required.  The  holder  of  a 
bill  or  note  gives  notice  of  its  dishonour  in  reasonable  time  the  day 
after  it  is  due,  but  he  may  give  such  notice  as  soon  as  it  has  been 
dishonoured,  the  day  it  becomes  due ;  and  the  other  party  cannot 
complain  of  the  extraordinary  diligence  used  to  give  him  informatioa* 
Verdict  for  the  plaintiff. 

'  Leftley  v.  Mills,  A  T.  R.  170.— Vin.  Ab.  tit.  Time,  A,  J,  pL  3.— 
Haynes  v.  Birks,  3  Bos.  &  PuL  599^ 

^  Leftley  v.  Mills,  4  T.  R.  17p.-*Poth.  pL  140»  174. ;  tee  post  ts  t» 
protest  for  non-payment. 

'  Hume  V.  Peploe,  8  East,  ]68« 
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amount '.  If  a  promissory  aotc  of  twenty  years  date  «diy.  witwm 
be  unaccounted  for,  it  affords  a  presumption  of  pay^  ment  most  ^ 
ment  \ 


When  a  bill  is  drawn  herei  and  payable  in  a  foreign  ?^v^^ 
country  in  foreign  coin,  the  value  of  which  is  reduced 
by  tbe  government  of  that  country,  it  is  said  that  the 
bill  shall  be  payable  according  to  the  value  of  the 
money  at  the  time  it  was  drawn  '.  But  though  a  war 
between  this  and  a  foreign  country  may  in  some  cases 
excuse  the  obligation  on  a  British  subject  to  pay  a 
bill  in  such  foreign  country  ^  yet  we  have  seen,  that 
where  a  note  was  made  payable  in  Paris,  or  at  the 
choice  of  the  bearer  in  England,  according  to  the 
course  of  exchange  upon  Paris,  it  was  holdeu,  that 
as  the  direct  course  of  exchange  between  London  and 
Paris  had  ceased,  the  holder  was  entitled  to  recover 
upon  the  note,  according  to  the  circuitous  course  of 
exchange  by  Hamburgh  at  the  time  the  note  was  pre* 
sented  *.  The  effect  of  payment  by  a  remittance  of 
bills  by  post,  which  are  lost,  ha^  also  already  been 
stated  \  Payment  is  frequently  made  by  a  draft  on  a 
banker,  in  which  case,  if  the  person  receiving  the  drafts 
do  not  use  due  diligence  to  get  it  paid,  the  person 
from  whom  he  received  it,  and  every  other  party  to 
the  bill  will  be  discharged,  but  not  otherwise,  unless 
the  holder  expressly  agreed  to  run  all  risks  7;  and  .it 
has  been  holden,  that  the  act  of  writing  a  receipt  in 
full  will  not  be  evidence  of  such  agreement ». 

When  payment  is  made  by  the  drawee  giving  a 
draft  on  a  banker,  Marius  advises  the  holder  not  to 


'  Walker  v.  Baines,  5  TaunU  S40.— 1  Manh.  3fi,  S.  C. 

*  DaflSeld  p.  Creed,  5  £sp.  Rep.  &%, 
'  Oacosta  v.  Cole,  Skin.  272. 

^  PoUard  v.  Hcrries,  3  Bos,  &  Pal.  340. 

'  Ante,  301  .—Pollard  v.  Herries,  3  Bos.  &  Pul.  33S. 

*  Ante,  203,  4. 

''  Vcrnott  V.  Boverie,  2  Sbow.  '296. — ^Ward  t>.  Evans,  2  Ld.  Raym. 
S30.— 12  Mod.  521.  S.  C— Vin.  Ab.  tit.  Pay  meat,  A.— Dent  o.  Dunai 
3Campb.  29$.— Ante,  122  to  130. 

*  Ante,  122  to  130, 184,  5, 
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5diy.  Piyttwiil     give  Up  the  bill  until  the  draft  be  paid'.     Till  lately, 

the  usage  in  London  was  otherwise  when  the  drawee 
was  a  respectable  person  in  trade ;  and  in  one  case,  it 
was  decided,  that  a  banker  Having  a  bill  remitted  ta 
him  to  present  for  payment,  is  not  guilty  of  negligence 
in  giving  it  up  upon  receiving  from  the  acceptor  a 
check  upon  another  banker  for  the  amount  payable 
the  same  day,  although  such  check  be  afterwards  dis- 
honoured*; but  in  a  late  case  at  Nisi  Prius,  it  was 
consideted,  that  the  drawer  and  indorsers  of  a  bill 
would  be  discharged  by  the  holder's  taking  a  check 
from  and  delivering  up  the  bill  to  the  acceptor,  in  case 
the  check  be  not  paid ;  because  the  drawer  and  in- 
dorsers have  a  right  to  insist  on  the  production  of  the 
bill,  and  to  have  it  delivered  up  on  payment  by  them*. 
If,  however,  the  holder  of  a  draft  on  a  banker  receive 
payment  thereof  in  the  banker's  notes  instead  of  cash, 
and  the  banker  fail,  the  drawer  of  the  check  will  be 
discharged  ♦.  But  if  a  creditor,  on  any  other  account 
than  a  bill  of  exchange,  is  offered  cash  in  payment  of 
his  debt,  or  a  check  upon  a  banker  from  an  agent  of 
his  debtor,  and  prefer  the  latter,  this  does  not  discharge 
the  debtor,  if  the  check  is  dishonoured,  although  the 
agent  fails  with  a  balance  of  his  principal  in  his  bands 
to  a  much  larger  amount*.  When  twenty  years  have 
elapsed  since  the  date  of  a  note,  &c.  payment  will  be 
presumed  unless  the  contrary  appear*.      And  when 

*  Mar.  21. — Ward  r.  Evans,  12  Mod.  521. — Vernon  v.  Bof erie, 
2  Show.  395. 

*  Ruasell  ».  Hankcy,  6  T.  R.  12 — Paley  P.  &  A.  8,  37»  144,  186, 
7 9  and  see  Turner  t*.  Mead,  1  Stra.  4 1 6. — Haward  and  the  Bank  of 
England,  id.  550. — Kyd.  43. — Mar.  121. — See  Haynes  v.  Birks,  3  Bos* 
&  Pul.  601.  as  to  sanctioning  usage. 

^  Powell  o.  Roche,  Sittings  at  Guildhall,  before  Lord  Ellenboroagh, 

A.  D.  1806;  Shaw,   Clement's  Inn,  attorney  for  plainti AT;   Neeld  Ac 

'^«-  Fladgate,  attornies  for  defendant ;  and  see  Mar.  22.  et  ante,  192  to 

202,  as  to  recovering  at  law  and  without  producing  a  bill,  &c.  et  tote, 
190  to  204,  and  post,  as  to  sending  a  protested  bill. 

*  Vernon  v,  Boverie,  2  Show.  296.  ante,  128. 

'Everett  v.  Collins,  2  Campb.  515.;  and  see  Dent  v,  Dana, 
5  Campb.  296.— Marsh  v.  Peddar,  Holt,  C.  N.  P.  72.— Tapley  f. 
Masters,  8  T.  R.  451.— Wyatt  v.  Marquiss  of  Hertford,  3  East.  147. 

'^  JJuffield  V.  Creed,  5  Esp.  Rep.  52. 
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bills  arc  taken  in  payment  of  a  debt,  and  the  party  3415^  Paymest 
sues  upon  the  original  consideration^  payment  of  the 
bills  will  be  presumed  till  the  contrary  appear '•  And 
it  has  been  holden,  that  the  production  of  a  check 
drawn  by  the  defendant  payable  to  the  plaintiff  and 
indorsed  by  him,  is  evidence  of  the  payment,  though 
the  mere  insertion  of  the  parties  name  in  the  draft 
would  not  have  that  effect  * ;  and  it  should  seem  that 
in  the  first  place  the  indorsement  on  the  <iheck  would 
not  be.  evidence  unless  stamped  as  a  receipt,  such  in- 
dorsement not  being  within,  the  exception  of  the 
44  Geo.  Si  c.  98.  schedule  A.  in  favour  of  a  receipt, 
discharge,  or  a^cquittance,  written  on  the  back  of  a  bill 
or  note  duly  stamped,  or  on  the  ba<;k  of  a  foreign 
bill  payable  in  Great  Britain.  And  in  a  recent  case  it 
was  held  that  proof,  of  the  delivery  and  payment  of  & 
check  to  the  plaintiff  is  not  sufficient  evidence  of  a 
debt,  in  order  to  support  a  set-off,  unless  it  be  shewn 
upon  what  consideration  and  under  what  circum*^ 
stances  the  check  was  given  K 

As  bills  of  exchange  differ  from  other  debts  in  re^* 
spect  of  their  assignable  quality,  it  has  been  decided 
that  a  negotiable  bill  of  exchange  is  not  to  be  con-^ 
sidered  as  paid  or  satisfied  by  the  drawer^s  bequeathing 
a  larger  legacy  to  the  party  in  whose  favour  it  was 
drawn,  although  such  party  cotvtinued  to  be  holder  at 
the  time  of  the  testator's  death  ♦* 

If  money  be  paid  into  a  banking-house  to  be  placed 
to  the  credit  of  another  upon  a  condition,  the  money 
in  the  mean  time  to  stand  in  the  bankers  books  in 
the  name  of  the  party  paying  it  in ;  it  is  at  his  risk 
and  the  loss  is  his,  if  the  bankers  fail  before  the  con- 
dition is  complied  with,  though  the  other  party  had 
written  to  desire  it  to  be  paid  in  generally '. 


" — —  -^  - '   •  •        '  —  ... . . ^ 


'  Hcbden  v.  Harisink,  4  £sp.  Rep.  4/6. 

*  £gg  V.  Barnptt,  3  Bsp.  Rep.  196. ;    m^  Pfiel  v.  Vembatenberg^ 
2  Campb.  439.  >  bat  see  Aubert  v.  Walsh,  4  Taunt.  293^ 

'  Aubert  v.  Walsh,  4  Taant.  293. 

*  Carr  «;  Eastabrook,  8  Vet.  jun.  56 1.— 2  Roper  20^ 
'  CuUey  v..  Short,  1  Cooper  £q.  Ca.  148. 
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94if.  PtyMBt        In  general  where  a  party  owes  several  def)ts,  and 

pays  money  generally  to  the  creditor  without  direct' 
ing  that  it  shall  be  applied  in  satisiaction  of  one  of 
the  debts  in  particular,  the  creditor  may  apply  it  ib 
discharge  of  any  one  of  the  debts  as^  he  may  think  fit^ 
and  this  even  to  the  prejudice  of  a  party  who  wai 
surety  for  one  of  the  debts  ' ;  but  in  an  account  with 
bankers  the  payments,  advances,  and  receipts  on  each 
side  are  to  be  considered  as  applicable  in  reduction  of 
the  earliest  part  of  the  i|ccount*;  and  where  bankers 
discounted  for  the  drawer  a  bill  accepted  for  his  accom- 
modation, and  after  it  was  dishonoured  were  informed 
of  that  fact,  and  requested  by  the  drawee  not  to  apply 
to  the  acceptor,  and  afterwards  the  drawee's  acconnt 
with  them  was  in  his  favour,  it  was  decided  that  the 
balance  being  thus  once  tamed  in  his  fevour,  the  bill 
was  to  be  considered  as  satisfied,  althoiiigh  afterwards 
the  drawer  became  insolvent  anc|  was  mtich  indebted 
to  them  in  consequence  of  subsequent  advances  *• 
■ '  ■        I      J      ...       I. 

*  Goddard  v.  Cox,  2  Stra.  1 194«*«BosaiNfiKt  o.  Wray,  6  Taunt  597. 
Kirby  v.  Duke  of  Marlborough,  2  M.  &S.  IS. — Plomer  v.  Loog,. 
1  Stark.  153. 

'   *  Clayton's  case,  cited   1   Menv.  5S5,  6>S ;    see  Oilier  cases  2 
Brid|m.  lud.  586j  ?• 

'  Marsh  and  another  t.  HouMitch,  sittings  af  Westminster  aftfr 
Easter  Tirm^  IS1&,  before  Mr.  Justice  Abbott.  Assui&psit  on  a  bill 
for  4^509,  dated  28th  June,  1811,  payable  three  months  afterdate, 
drawn  by  Joel  George  Young,  upon  and  accepted  by  the  defendant 
for  the  accommodation  of  the  drawer,  and  indorsed  by  him  to  the 
plaintiffs.  The  drawer,  on  being  releated,  swore  as  foHpWs : — In  Jene 
1811,1  re-opened  my  account  with  the  plaintiflfs,  when  the  bill  for  £500 
^as  discoubted^  1  bad  other  bilh  with  them,  they  Were  discountei^ 
togeth^er,  I  had  credit  for  that  sum  in  my  account;  no  other  bills  wem 
discounted  for  me  during  this  account.  Defendant  had  no  comidera* 
tion,  whatever  for  tbis.  bill ;  I  wa^  i^ware  ef  Ae  time  of  itM  becomiog 
due.  Co  that  day  1  called  at  defendant's  house,  he  was  not  at  bomr, 
I  think  I  fouitd  a  banker's  ticket  there.  That  day  or  the  next,  I  uw 
^Ic  Fauntleroy,  (one  of  the  plaintiffs)  I  told  hnn  the  bill  was  an  se- 
coramodation  from  defendant  to  me  ;  that  I  ehould  take  it  up,  and 
requested  him  not  to  apply  to  defi^ndant^  He  said  very  well>  and 
xequeated  me  to  take  it  op  as  aooiy  as  1  could  ;  he  did  aof  Mk«  de- 
fendant's bills,  he  had  had  tr^njble  enough  with  Ute.  I  said  be  nir|hr 
depend  upon  me;  he  said,  he  should  Ipok  to  tut  and  not  mind  bin. 
The  bill  was  4ue  the  Ut  of.  October.  I  paid  in  £U>^  at  the  time  of 
the  conversation  ;  shortly  afterwards  the  balance  was  in  my  favour. 
In  the  course  ^f  the  mputh  I  paid  m  £  14)00,  and  did  not  draw  out 
above  ;e200.    Some  months  sflMmards^  for  the  fint  tim^  I  heard 


}f  wlien  a  bill  or  note  becomes  due  ttie  holder  tt^  or thecAect  of 
news  the  satne,  or,  for  Valuable  consideration,  agrees  fS^in^^w^ 
with  the  drawee  of  the  bill,  or  maker  of  the  note,  to  ^^^^'*^^* 
give  him  time  for  payment,  without  the  concurrence 
of  the  other  parties  entitled  to  sue  on  the  bill  or  note, 
they  will  thereby  in  general  be  discharged  from  all 
liability^  al  though  the  holder  may  have  given  due  no- 
tice of  the  non-payment'*    There  is  no  obligation  o^ 

again  of  this  bill ;  I  failed  iu  October  1S1$,  heard  of  applicatldn  to 
defendant,  from  him,  and  went  to  plaintiffs  upon  it.  In  May  the  bill 
was  at  rest  completely  ;  SOth  and  23d  of  May  1  paid  monies,  but  can« 
Dot  recollect  on  what  particular  iLccount.  I  went  to  plaintiffk  on  my 
general  accounts,  after  defendant  had  had  a  letter  from  the  plaitltifia  } 
I  had  an  interview  with  them,  and  they  agreed  I  should  clear  up  my  . 
account  as  soon  as  I  could  ;  they  wanted  security  or  would  make  me 
no  more  advances;  they  had  a  security  fW}m  me  in  January,  but  could 
mke  no  use  of  it. — Mr.  Justice  Abbott,  to  plaintiffs^  counsel,  unless 
you  can  alter  the  fact  of  the  conversation,  it  ii  an  answer  to  the  ac« 
tion.  The  banking  account  of  the  drawer  with  the  plaintiffs  havings 
ftt  one  time  after  the  bill  was  due,  been  in  his  favour  to  a  larger 
amount  than  the  bill,  the  plaintiffs  were  bound  to  apply  the  balance  ia 
discbarge  of  that  bill,  and  could  not  keep  it  as  a  security  for  a  fluctuat-^ 
inv  balance,  which  might  ultimately  become  due  to  them.  Plaintiffs 
nonsuited. 

'Anderson  t^.  George,  London^  Sittings  after Trin. Term,  1757* 
cor.  Lord  Mansfield.— Se)w.  N.  P.  4th  ed.  $72.  Action  by  indorsed 
against  tndorser  of  promissory  note.  The  note  was  presented  for  pay^ 
inent  when  due.  The  maker  desired  two  ot  three  days  time  to  pay 
it  in,  and  so  from  time  to  time,  which  was  given  to  him  by  the  tnea 
Holders.  Lord  Mausficld  said,  here  is  an  actual  credit  given  for 
eight  days,  and  the  loss  must  fall  on  the  plaintiff}  and  therefore  there 
was  a  verdict  for  the  defendant. 

In  Tindal  v.  Brown,  I T.  R.  169.  Per  Buller,  J.  As  to  giving  time^ 
the  bolder  does  it  at  his  peril ;  and  that  circumstAnce  alone  would 
be  sttficient  to  decide  this  case.  For  in  no  case  has  it  been  deter<» 
mined,  that  the  indorser  is  liable  after  the  holder  of  the  note  has 
given  time  to  the  maker. 

English  V.  Darley,  2  Bos.  &  P.  61.  The  holder  of  a  bill  sued  the 
indofser  and' acceptor,  and  took  out  execution  against  the  accept6i*| 
and  received  ;SlOO  from  him»  and  took  his  bond  and  warrant  of  attor- 
ney for  payment  of  the  remainder  by  instalments^  with  interest  and 
costs,  excepting  only  a  nominal  sum  to  enable  him  to  support  ao* 
tions  against  the  other  parties.  He  then  brought  on  to  trial  this 
action  against  the  indorser.  Ijord  Eldon  thought  that  the  bargain 
to  give  indulgence  to  the  acceptor  was  ^  bar,  and  nonsuited  the  plain- 
tiff; and  on  motion  for  a  new  trial,  the  court  was  clear  that  the 
nonsuit  was  right)  because  giving  time  to  the  acceptor  was  a  pledge 
that  he  should  have  time  from  all  the  other  parties,  and  the  holder 
had  no  right  to  give  such  pledge,  and  yet  hold  the  other  parties  liable. 
Per  Lord  Eldon,  C.  J.  It  is  very  clear  that  the  holder  of  a  bill  may 
fit  bis  election  sue  any  or  all  the  parties  to  it }  and  that,  if  they  all 
become  bankrupt,  he  may  prove  against  the  estates  of  all,  unless  hm 
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oftbe  effect  of   dctivt  diligence  on  the  part  of  the  holder  to  sue  flie 
reieuingUwao-   acceptor  or  any  other  party,  and  he  may  forbear  ta 

ceptor,&c.  ^^ ; ._, , ; 

receive  part  of  the  debt  from  anyone;  and  although  the  debt  be  re- 
duced from  time  to  time  by  dividends,  ih>  part  of  the  proof  shall  be 
expunged  under  any  of  the  commissions  till  20i.  in  the  pound  have 
been  received.  As  long  as  th«  holder  is  passive,  all  his  remedies  rt- 
main ;  and  if  any  of  the  pafties  be  discharged  by  the  act  of  kw, 
as  by  an  insolvent  debtor's  act^  that  operattoh  of  law  shaU  not  pre- 
judice the  holder.  With  respect  to  Malin  o.  Mulhall  it  may  be  ob- 
served, that  the  marginal  vbstract  of  that  case  is  iih:orrect;'for  it 
appears  from  the  report,  that  the  person  first  sued  ipras  a  subsequent 
indorser:  had  the  plaintiff  first  sued  the  prior  indorser,  and.  dis- 
charged him  from  execution,  it  would  Itave  afforded  sufficient  objec- 
tion to  an  action  against  a  subsequent  indorser.  If  a  holder  enter 
into  an  agreement  with  a  prior  indorser  in  the  nooriirng.  not  to  sue 
him  for  a  certain  period  of  time,  and  then  oblige  a  subsequent  m- 
dorser  in  the  Evening  to  pay  the  debt,  the  latter  must  immediately 
resort  to  the  very  person  for  payment  to  whom  the  holder  has  pledged 
his  faith  that  be  shall  not  be  sued.  In  the  case  Ex  parte  Smith 
Lord  Thurlow,  after  consulting  with  all  the  judges,  was  of  opioioo 
tliat  the  holder  of  a  bill,  by  entering  into  a  composition  with  the 
acceptor,  discharged  the  indorser ;  and  accordinj^ly  ordered  the  proof 
against  the  estate  of  the  latter  to  be  expunged,  proceeding  on  the 
ground  of  the  acceptor's  liability  l^eing  varied  by  tlie  act  of  the 
holder.  We  all  remember  the  case  where  Mr.  ftichard  Burke  being 
Co-surety  for  an  annuity,  the  grantee  gave  time  to  the  prmeipal,  and  yet 
argued  that  Mr.  Burk^  was  not  relfeved  thereby  though  the  principal 
was :  but  it  was  answered,  that  the  grantee  could  make  no  demand  on 
the  co-surety,  because  he  must  by  so  doingf  enforce  a  ^yment  from 
the  principal  contrary  to  the  agreement.  Here  the  plaintiff  having 
taken  a  new  security  from  the  acceptor  has  charged  the  defendant. 

Clark  'v.  Devlin,  3  Bos.  k  Pul.  365.  Per  Lord  Alvanley,  C.  J. 
''  If  the  holder  of  a  bill  without  the  knowledge  of  the  other  parties 
give  time  to  the  acceptor,  he  cannot  afterwards  call  on  the  other 
parties  without  an  injury  to  the  person  to  whom  he  has  given  time. 
In  such  cast'  therefore  those  parties  will  be  discharged.  But  a  mail 
is  not  bound  to  sock  his  remcndy  against  the  acceptor  if  he  sign  judg- 
ment against  him,  he  will  not  be  bound  to  prosecute  that  judgment. 
Per  Chambrc,  J.  the  acceptor  of  a  bill  is  to  be  considered  as  the  prin- 
cipal debtor,  and  the  other  parties  as  sureties  only  ;  the  holder  there- 
fore who  is  the  creditor  ought  not- so^  lo  negotiate  with  the  acceptor 
as  to  prejudice  the  remaining  parties  to  the  bitl.  On  this  ground 
English  t'.  Darley  proceeded.  If  a  creditor  give  time  to  the  princi- 
pal debtor,  the  collateral  securities  a1«  discharged,  both  in  law  and 
equity.  Hut  in  this  case  defendant  having  assented  to  the  payment 
by  instalments,  cannot  now  complain  of  being  prejudiced'  by  the 
conduct  of  the  holder.     Rule  discharged. 

Gould  V,  Robson,  8  East.  57^.  The  holder  of  a  bill  upon  its  be- 
coming dilc  received  part  payment  qf  the  acceptor,  and  took  a  hill 
from  him  at  a  future  short  date  for  the  remainder,  and  agreed  to  keep 
the  ori(;inal  bill  in  his  hands  in  the  interim  as  a  security.  He  now 
sued  the  defendant  as  indorser,  and  this  was  relied  upon  as  a  defence. 
Lord  Kllrnburough  thought  at  tHe  trial,  that  it  did  not  amount  to 
giving  time*  to  thr  acceptor,  and  the  plaintiff  had  a  verdict;  but  upon 
a  motion  for  a  nit;w  tri'alf  he  and  the  court  were  satisfied  that  it  did» 
and  a  nonsuit  was  entered.  Lord  Elfenborough  sai'd,  ^  How  can  a 
man  be  &aid  not  to  be  injured,'  if  hU  means  of  suing  be  abridged  by 
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sue  as  lone  as  he  chooses;  but  he  must  not  so  agree  or  the  effect  of 

•  ,         giviw  time  to  or 

to  give  time  to  the  acceptor,  so  as  to  preclude  himr  releasing  the  •«• 
self  from  suing  him,  and  suspend  his  remedy  against  **^  '* 
him  in  prejudice  of  the  drawer  and  indorsers'.  This 
rule  is  founded  on  the  principle  that  the  holder  by 
entering  into  a  binding  engagement  to  give  time  to 
the  acceptor,  r^end^rs  him  less  active  in  endeavouring 
to  satisfy  the  bijl  tha^  he  probably  could  otherwise 
he,  if  he  continued  liable  to  an  immediate  action  at 
the  su jt  of  the  holder ;  besides^  if  a  bolder  agree  to 
give  indulgence  for  a  certain  period  of  time  to  any 
one  of  the  parties  to  ^  bill,  this  tak,es  away  bis  right 
to  call  on  that  party  for  payment  before  the  period 
expires,  and  not  only  to  call  lupon  him,  b^t  on  all 
thp  intermediate  parties;  for  otherwise  if  he  were  to 
oblige  theQfi  to  pay  the  b^l^  they  could  immediately 
resort  against  the  ve^-y  persoi^  whom  the  holder  has 
indulged,  which  would  be  inconsistent  with  his  agree- 
ment*.   This  is  a  rule  of  law  pot  confined  to  bills  of 


ibe  act  of  another  V  If  the  plaintiff's  holtlers  pf  the  Ibill  had  called 
immediately  upon  the 'defendant  for  paypient^  as  soon  af  ihp  biJl 
wijidishonored»  they  might  immediately  have  sued  the  acceptor  ^d 
the  other  pities  on  the  bill,  I  had  some  doubts  on  the  trial,  but  am 
inclined  to  think  now  that  time  was  givep.  The  htilder  has  the  domi- 
nion of  the  bill  at  the  time :  he  may  make  what  arrangements  he 
pleases  with  the  acceptor,  but  he  does  tl^at  at  his  peril;  and  if  he 
thereby  alter  the  situation  ot'  any  other  person  on  the  bill,  to  the. 
piTJudice  of  that  person*  he  cannot  afterwards  proceed  against  him. 
As  10  the  taking  part  payment^ .  np  perspn  can  object  to  it,  because  it 
is  in  aid  of  all  the  others  who  ar^e  liable  upon  the  bill;  but  here  tho 
hoUerdi<)  something  more,  he  took  a  new  bill  from  the  acceptor,  and 
was  to  keep  the  original  bill  till  the  other  was  paid.  1  hat  is  an 
agreement  ihat  in  the  mean  time  the  original  bill  should  not  be  en- 
forced; such  is  at  least  the  effect  of  the  agreement,  and  iberefore  I 
think  time  was  given. 

Smith  and  others  v«  Beckett,  13  El^st•  187*  Where  the  defendant 
lent  bis  indorsement  on  a  promissory  note  to  the  drawer,  which  note 
was  payable  on  demand,  for  the  purpose  of  enabling  him  tu  raise  the 
money  on  that  security  from  the  plaintiffs,  liis  bunkers,  who  agreed 
10  jCDake  advances  thereon  for  six  months,  held,  that  the  bankers, 
who  jbad  renewed  their  advances  at  the  end  of  the  six  months  with- 
out the  knowledge  or  consent  of  the  defi'ndant,  could  not  recover 
upon  the  note  thus  indorsed  by  him  without  proof  of  demand  on  the 
drawer,  and  a  regular  notice  of  the  dishonour  to  the  defendant. 

*  Per  Lord  £ldoo,  ift  \Vright  t>.  Simpson,  (J  Ves.  jun.  734. — Sec  also 
Jrifiit  Navigation  Company  v.  llarley,  10  East.  40. 

^  i^er  Bayley,  J.  in  Claridge  <v.  Dallas,  4  M.  &,  b.  232. 
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oftheeflRBct  of    exchanffc^  for  if  ^e  obligee  of  a  bond  with  a  surety, 

giviMff  time  toor  ^    '  ©  =      .  ^  J> 

reieasini;  the  ac-   without  communication  with  the  surety,  take  notes 

from  the  prindpal,  and  ^ve  furtlier  time,  the  eurety 
is  <}jscharged  *.  The  acceptor  of  a  hill  is  primarily 
liable;  and  the  drawer  and  indorsers  may  be  consh 
dered  in  the  nature  of  sureties  for  the  performance  of 
his  act*.  Thereforp  the  taking  of  a  bond,  or  any 
security,  payable  at  a  future  day,  from  the  acceptor 
of  a  bill,  or  maker  of  a  note,  without  the  assent  of 
the  other  parties  thereto,  would  discharge  them  from 
liability  ^ ;  and  where  the  indorsee  of  a  bill,  having 
-pued  the  acceptOT  to  judgment  and  taken  cnit  cxecu* 
tton,  received  of  him  a  sum  of  money  in  part  paytnent, 
fmd  took  his  security  for  the  residue,  with  the  ex- 
peption  of  only  ^  nominal  sum,  it  was  holden,  that 
he  was  thefeby  precluded  from  afterwards  suin^  tht 
indorser*;  and  the  letting  such  acceptor  out  of  cus* 


■v'p 


'  R«cs  9.  Cerringtoa,  H  Vos.  jun.  540.«^  Ves.  jun.  805.-^hip  v. 
Stacy,  3  Atk.  91. — Bac.  Abr.  Obligation ;  and  Id.  7  vol.  tit.  Obliga- 
tion, 5p6. — English  ip.  Darley,  2  Bo$.  &  P.  62. 

Rees  V.  Berrington,  2  Ves.  jun.  ^40.  Rees  became  surety  in  a  joint 
and  several  bond,  conditioned  for  the  payment  to  the  obligee  of  a 
certain  turn,  with  interest,  by  two  fnstalments;  the  first  on  the  31st 
December^  1789,  and  the  second  on  the  S  1st  I>ecerebery  179a  In 
^ptembcr,  1790,  the  whple  sum  being  unpaid, 'the  obligee  took  prp- 
missory  notes  from  the  principal  obligor  for  payment  of  the  debt  by 
instalments  at  extended  periods,  which  notes  were  afterwards  ex* 
phangcd  for  others,  payable  at  more  distant  days.  This  arrangement 
^as  without  the  knowledge  of  Rces.  T)ie  principal  obligor  after- 
wards became  baniirupt,  and  t|ie  executor  of  the  obligee  sued  Rces 
the  surety. '  And  on  a  bill  filed  for  an  injunction,  the  Chancellor 
lield,  that  the  surety  was  discharged  by  this  indulgence  having  been 
^iven  without  his  consent  to  the  principal.    Vide  !J  Bos.  &  F.€2, 

$ee  also  Willison  v.  Whitaker,  2  Marsh.  Rep.  389.«^Brickwood 
&  Anniss,  5  Taunt.  614.^  The  plaintiff  af^cr  final  judgment  having 
taken  bills  payable  at  a  future  day,  in  satisfaction  of  the  dfbt,  the 
court  directed  an  exoncratur  to  be  entered  ph  the  bail  piece;  be- 
cause the  principle  is,  that  where  the  plaintiff  has  disarmed  himself 
from  proceeding  against  the  principal,  the  \)fa\  are  discharged;  bat 
where  he  has  not  by  taking  a  security,  payable  at  a  future  day,' pre* 
eluded  )iimself  from  proceedinj{«  he  may,  although  he  bas  agreed 
without  consideration  to  give  time  to  thf  principal,  proceed  ag^t 
fhe  bail.     See  also  Thomas  v.  Young,  15  East.  017. 

*  Clark  V.  Devlin,  3  Bos.  &  P.  3^.  ante,  372. 
'  Claxton  V.  Swift,  3  Mod.  87. 

♦  English  V.  Darley,  S  tios.  &  P.  61.— 3  Esp.  Rep.  49.  S.C.post,  376. 
Clark  I'.  Deylin,  3  Bos.  &  P.  363,  post,  376. — Walwyn  v.  St.  Quiutin, 
1  Bos.  &  p.  652,  post,  37«-— Ex  parte  Wilson,  11  V«.  jun.  41 1» 
post. 
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tody  on  EM.  ^tf.  would  hare  the  same  effect  ^i  and  oftiifeeireetof 

jriiiiMr  luM  to  OV 

in  a  late  case  it  was  held,  that  if  the  holder  of  a  bill  reieaiii«ftiKai> 

of  exchange  when  due,  after  taking  part  payment  ^^  ^'  ^ 

from  the  acceptor,  agree  to  take  a  new  acceptance 

from  him  for  the  remainder,  payable  at  a  future  day^ 

and  that  in  the  tniean  time  the  holder  should  keep 

the  original  bill  in  hi^  hands  as  a  security ;  such  agre^ 

ment  amounts  to  giving  time  and  a  new  credit  to  the 

acceptor,  and  discharges  the  indcnrser,  who  was  iio 

party  to  suclv  agreement^  though  the  drawer  might 

have  had  no  effects  m  thi^  hands  of  the  acceptor  K 

Similar  indulgence  to  a  drawer  or  a  prior  iudorser,  would 

abo  discharge  all  subsequent  parties  ^    And  where  the 

defendant  lent  his  iudorsement  OU  a  promissory  itote 

|;o  the  drawer,  which  uote  was  payable  on  demand, 

to  enable  him  to  rais^  money  on  that  security  from 

the  plaintiff,  his  banker,  who  agrMd  to  mak^  advances 

thereon  for  six  months,  it  was  h^ldi  that  the  bankers^ 

who  had  renewed  their  advances  at  the  end  of  the 

six  months  without  th^  knowteidge  of  the  defendant^ 

could  not  recover  upon  the  note  thus  indorsed  by  him, 

without  proof  of  the  demand  o^  the  draweir  aAd  i 

regular  notice  of  the  dishonour  to  the  defefidant  ^  and 

the  taking  a  cogQovit,  payable  by  instalments  at  a 

distant  time,  might  discharge  the  drawer  \ 

'  U.  ibid-. 

*  Goirtd  V.  Robton,  8  But.  575.  vnte,  379,  5. ' 

Per  Bayley,  J.  id  Claridge  v.  Dalton,  4  M.  &  S.  292, 3. 

Smitlt  V.  Knox,  ^  E»p.  l&p.  4/&.  Per  Lord  EMon.  "  It  h  said  that 
the  holder  may  discharge  any  of  the  indorsers  dfter  taking  Ifhem  m 
rxecution,  and  yet  have  recourse  to  the  others.  I  doabt  the  law 
as  stated  so  gencrafly.  I  am  disposisd  to  be  of  opWifon,  that  if  the 
Holder  discharge  a  prior  indorsei*,  be  will  find  it  difficult  to  i«covor 
against  a  sorbscqiient  one.'' 

So  alao  in  English  v,  Darley,  2  Bos.  k  P.  62.  Lord  Eldtm,  aft^r 
adrertiog  to'  tfte  inaccuracy  of  the  maroinal  .nbst;ra<it  of  the  case  of 
Haytingif.  MdbalUsaid,  "bad  the  plaintiff  first  sued  a  prior  indorser, 
a.nd  discharged  biro  frbrti  execution,  it  would  have  afforded  a  snfii- 
cicnt  obj^tion  to  au  action  against  h-  strb^rquent  indoner/'  S^ 
Hayling  V.  MttlhalU  2  Bl.  Rep.  1235.  post,  38 1. 

*  Smith  V.  Becket,  13  East.  187.— The  King  v.  SherifT  of  Surrey, 
1  Taunt.  1:61.-— Smith  *.  l6lox,  3  Esp.  Hep.  46.— Hayl.  H5.  and 
WilliaoD  p.  Wbitaker,  2  Martb.  Rep,  383j  ante,  374. 
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oftheeir«ctiir     •  But  if  there  be  any  evidence  of  the  assent  of  th© 

/fiviiur  Hkh  to  oc 

reieMing  the  ac^    dniwer  OF  indoFser  to  the  security  being  taken  from 

the  acceptor,  or  if,  after  notice  of  the  time  having 
been  given,  the  drawer  or  indorser  promise  to  pay, 
be  IS  precluded  from  taking  advantage  of  the  in- 
dulgence to  the  acceptor  %  Thus  where  the  holder 
of  a  bill  of  exchange,  of  whibh  payment  had  been 
refused,  informed  the  drawer  of  his  intention  to 
take  security  from  the  acceptor^  and  the  drawee 
answered,  **you  may  do  as  you  like,  for  I  am  dis- 
charged for  want  of  notice ;"  and  it  appeared  that  due 
BOtice  had  been  given,  it  was  held  that  this  amounted 
to  an  assent  on  the  part  of  the  drawer,  and  that  the 
holder  might  still  sue  him,  after  taking  security  from  the 
acceptor  *.  But  in  a  subsequent  case  *,  wher^  th?  holder 
of  a  bill  of  exchange,  on  its  be^gn^ing  due,  allowed 
the  acceptor  to  renew  it  without  consulting  the  in- 
dorser, but  the  indorser  afterwards  said  to  the  acceptor^ 
"  it  was  the  best  thing  that  could  be  done,"  it  wa$ 
held,  that  the  indorser  was  nevertheless  discharged, 
because  this  was  not  a  recognition  of  the  terms  granted 
by  the  holder  to  the  acceptor,  but  such  approbation 


T^ 


*■  BayL  153,  4.— Clark  v.  Devlin,  3  Bos.  (^  P.  363^.  At|(inson,  the 
acceptor  of  a  bill,  having  been  arrest^H  hy  the  holder,  offered  bim  a 
warrant  of  attorney  for  the  amount  of  the  bill,  payable  by  instalments: 
This  offer  the  holder  mentioned  to  the  defendant  the  drawer,  propos* 
ing  to  accept  of  it,  who  said,  **  you  may  do  as  you  like,  for  I  lia^-e 
had  no  notice  of  th^  non-payment/'  In  fact  he  had  had  notice. 
The  court  held,  that  this  amounted  to  an  assent  on  the  part  of  the 
defendant  to  the  security  being  taken;  and  therefore  ihat  the  de« 
iend^nt  was  not  discharged  by  this  indulgence  to  the  acceptor, 
Selwyn,  4th  ed.  34C|« 

Stevens  v.  Lynch,  12  East.  Rep.  3S,  The  defence;  in  this  actioi^ 
which  was  by  an  indorsee  against  the  drawer  of  a  bill*  was,  that  the 
plaintiff  had  given  time  to  the  acceptor,  in  answer  to  which  it  was 
proved  that  the  defendant  knew  of  such  time  having  been  given ;  but 
that  conceiving  himself  to  be  still  liable,  three  roontba  aft^r  the  bill 
became  due,  he  said  to  the  plaintiff,  *'  I  know  I  am  liable,  and  if 
Jones  (the  acceptor)  does  not  pay  it,  I  will."  Upon  this  Lord  Ellen- 
borough  directed  a  verdict  (o  be  found  for  the  plaintiff;  and  upon  a 
motion  for  a  new  trial,  the  court  held  the  direction  rigl^t,  and  refused 
a  rule. 

Md.ibid, 

3  Withall  V.  Mi^sterman,  2  Campb.  17S.— S^lwyn,  4thed.34S. 
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must  be  considered  as  referring  to  the  acceptor  of  the  or  the  effect  of 

^  ,     *  giting  time  to  or 

bill  to  whom  the  arrangement  was  obviously  advan-  reieauoK  the  mc^ 

ceptor,  dee* 

tageoiis. 

In  the  instances  before  stated  \  where  the  latches 
of  the  holder,  in  not  giving  notice  of  the  non-accept^- 
ance  of  a  bill,  will  be  excused  by  the  circumstance 
of  the  drawer,  indorser,  &c.  not  having  effects  in  the 
hands  of  the  drawee^  such  parties  would  also  not  be 
discharged  by  the  holder's  giving  time  to  or  taking, 
security  from  the  acceptor*.  Therefore  the  holder  for 
a  valuable  consideration  of  a  bill  accepted  for  the 
accomtnodation  of  the  drawer,  may  prove  the  bill 
under  a  pommis^ion  against  the  drawer,  notwithstand- 
ing he  has  taken  security  from,jthe  acceptor  and  given 
him  time  for  paynient  ^    So  if  the  acceptor  of  a  bill  r 

be  merely  an  agent  for  the  drawer,  who  is  the  pur^ 
chaser  of  goods^  the  holder's  renewing  the  bill  with- 
out  the  consent  of  the  drawer  will  not  discharge  him  ♦. 

^  Ante,  258  to  271.  301  \o  309. 

*  Walwya  v.  St.  Quintin,  1  Bos.  &  f.  652.-2  Esp.  Rep.  5l6,  7* 
S.  C— Gould  V.  Robson,  8  East.  ^76.  Ante,  372,  3. — Ex  partq 
Holden,  Cooke's  Bank.  L.  167. 

Collott  V.  Haigb,  3  Campb.  2S1.  This  was  an  action  on  a  bill  of 
exchange,  drawn  by  the  defendant  upon  J.  Dufton,  accepted  by  him, 
and  indors<;d  to  the  plaintiffs.  It  appeared  that  when  the  bill  bcr 
came  due  the  plaintiffs  gave  time  for  some  weeks  to  Dufton,  upon  his 
lodging  some  security  in  their  hat)ds,  which  did  not  turn  out  to  be 
available;  but  it  was  likewis.c  proved,  that  Dufton  had  accepted  the 
biil  merely  for  the  defendant's  accommodation,  without  any  considera- 
tion whatsoever.  Lord  Elleoborough  ruled,  that  under  these  circum- 
sUoces  the  defendant  was  not  discharged  by  the  time  given  to  the 
acceptor.  The  drawer  of  an  accommodation  bill  roust  be  considered 
as  the  principal  debtor,  and  the  acceptor  only  in  the  light  of  a  surety. 
The  reason  why  notice  of  the  dishonor  of  a  bill  must  in  general  be 
given  to  the  draper,  is,  that  he  may  recoup  himself  by  withdrawing 
his  effects  from  the  hands  of  the  acceptor,  and  he  is  discharged  by 
time  given  to  the  acceptor  witliout  his  consent,  because  bis  remedy 
over  against  the  acceptor  may  thus  be  materially  affected.  But  where 
the  bill  is  accepted  merely  for  the  accommodation  of  the  drawer,  he 
has  no  effects  to  withdraw,  and  no  remedy  to  pursue,  when  compelled 
to  pay.  He  therefoi^  suffers  no  injury  either  by  want  of  notice,  or 
by  time  being  given  to  the  acceptor;  and  in  an  action  on  the  bill,  he 
Cannot  defend  himself  upon  either  of  these  grounds.  Verdict  for 
plaintiff. 

^  Id.  ibid.  Ex  parte  Holden,  Cooke's  B.  L.  167.— X  Mont.  153.— 
Callen,  100. 

^  Clark  and  another  a;.  Noel,  3  Campb.  411.  Held  that  the  pur- 
chaser of  goodsi  to  be  paid  for  by  bill  upon  his  agent,  is  nut  dis« 
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oftbeHTccrof        After  regular  notice  of  the  non-payment  of  a  bill, 

fiiring  time  to  tor       -         ,         .  •   t         /•      i  i 

reJeasing  the  w*   the  holder  ui^iy  tsLCitly  J orbe^r  to  sue  the  acceptor, 

provided  he  do  not  agree  to  give  a  precise  time  %  and 
niay  receive  proposals  for  a  security  without  prejudic- 
ing the  claims  on  the  other  parties  \  and  it  has  evfoi 
been  hotdepi  that  agreeing  (after  a  bill  has  become  due 
and  been  regularly  protested  for  non'^payment,  and  no- 
tice thereqf  given)  pot  to  press  the  acceptor^  will  not 
discharge  the  drawer  ^.  And  when  the  holders  of  a 
bill  of  exchange  which  had  been  refused  payment 
by  the  acceptor,  gave  notice  thereof  to  the  drawers, 
but  informed  them  that  they  had  reason  to  believe 
it  would  be  taken  up  in  a  fipw  days,  and  offered  to 
retain  the  bill  till  the  end  pf  the  week  unless  they 
received  their  instructions  to  the  contrary,  it  was  lield 
that  such  conduct  did  not  discharge  the  drawer,  al* 
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charged  by  the  seller  taking  a  renewal  of  the  bil),  without  giving  him 
notice,  if  the  agent  had  not  funds  in  tl)e  bands  to  pi^y  the  bill  whep 
it  became  due.  Lord  Ellcnborbugh  was  of  opinion  tl^at  Aaron  wat 
only  in  the  nature  of  the  surety,  and  remarked,  that  as  he  was  not  in 
cash  to  pay  the  bill  when  it  became  due,  it  was  rather  in  farourof  the 
defendant  to  allow  it  to  be  renewed.  The  debt  was  originally  due  from 
the  defendant,  and  the  security  taken  from  his  agent  could  be  no  ex- 
tinction of  it.  It  was  impossible  to  say  the  purchaser  of  g<K>ds  coold 
be  discharged  under  these  circumstances  by  want  of  notice  like  the 
drawer  of  a  bill  of  exchange.  The  plaintiffs  had  a  verdict,  which  in 
the  ensiuing  teimi  upon  a  motion  for  a  new  trisilf  was  approved  of  by 
ihe  court. 

'  Second  resolution  in  Walwyn  v.  St.  Quintin,  1  Bos,  &  Pul,652.— 
Selw.  N.  P.  4th  ed.  347— Wright  p.  Simpson,  6  Vcs.  jun.  734. 

^  Walwyn  v.  St.  Quintin,  I  Bos.  &  PuJ.  652.  In  an  action  by  in* 
dorsces  against  the  drawer  of  a  bill,  it  appeared  that  after  the  bill 
had  become  due  and  been  protested  fur  non-payment,  though  oo 
notice  thereof  had  been  given  to  the  defendant,  he  having  no  effects 
in  the  haniU  of  the  acceptor.  The  plaintiffs  received  part  of 
the  money  on  account  from  the  indorser,  and  that  to  an  application 
from  the  acceptor,  stating  that  it  was  probable  he  should  be  able  to 
pay  at  a  future  period,  they  returned  for  answer,  that' they  woald 
not  press  him.  It  was  urged  that  either  ol  these  facts  discharge  thi 
drawer.  But  the  court  after  argument  and  time  taken  to  consider, 
held  that  they  did  not,  and  awarded  the  poster  to  the  plaintiffs.  £yit» 
C.J  said,  that  had  this  forbearance  to  sue  the  acceptor,  taken  phice 
before  noting  and  protesting  for  non-payment,  so  that  the  bill  ba<) 
not  been  demanded  when  K  was  doe,  it  is  clear  that  the  drawer  woald 
have  been  discharged  ;  it  would  have  been  giving  a  new  credit  to  tba 
acceptor.  Out  that  after  protest  for  payment,  and  notice  to  the 
drawer,  or  an  equivalent  to  a  notice,  a  right  to  sue  the  drawer  had 
attached,  another  bolder  was  not  bound  to  sue  the  acceptor,  be  might 
therefore  foibcar  to  sue  him.  See  2  £sp.  Rep.  515.  S.  C. — Manning's 
Index,  72. 

3  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  6^2.  lupra.— Bay!.  154. 
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though  no  further  notice  of  non-payment  was  given* ;  or  the  pfTectof 
and  even  an  express  agreement  not  to  sue,  made  after  releasing  the  jms-  - 
giving  notice  of  non-^payipent,  but  without  sufficient  ^^^  ^^^ 
considetatioii,  and  without  taking  any  new  security,  be- 
ing nudum  pactum^  will  not  discharge  the  other  partie$\ 
And  though  we  haye  ju$t  seen,  that  taking  a  cogpovit 
payable  at  a  distant  time,  might  discharge  the  drawer 
and  indorsers ' ;  it  would  be  otherwise  if  a  cognovit  or 
warrant  of  attorney  be  taken  without  giving  tjme  \ 

'  Fpreter  and  another  v.  Jurdison  and  another,  l6  East.  105.  The 
plaintiffs  were  indorsees  of  a  bill  pf  exchange  drawn  by  the  defendants 
on  J.  L.  and  accepted  by  l^im.  T^^  bill  was  duly  presented  for  pay- 
jnent  and  dishonoured,  but  the  acceptor  requested  the  plaintiAs  to 
keep  the  bill  a  week  and  he  should  be  able  to  pay  it.  Tl^e  plaintifli^ 
gave  the  defendants  notice  of  the  dishonour,  and  of  the  acceptor's  rcr 
quest,  and  added  they  would  keep  the  bill  tiU  the  end  of  the  week, 
unless  they  beard  from  them  to  the  contrary.  It  was  contended  fur 
Che  defendants,  that  the  plaintiffs  should  have  given  tl^em  notice  at 
the  end  of  the  week  of  the  bill  not  having  been  paid,  and  by  which 
laches  they  were  discharged.  Wood,  B.  before  whon^  the  cause  wa# 
tried,  was  of  that  opinion^  and  a  verdict  was  fo^n4  for  the  defendants* 
A  rule  for  a  new  trial  was  afterw^rd^  obtained,  and  on  cause  shcwii, 
the  court  were  of  opinion,  that  ^he  plajntiffif  had  done  every  thinj^ 
which  wm  incumbent  upon  them,  tpgjyp  themselves  a  title  under  the 
bill,  and  that  by  tlteir  letter,  they  at  most  ^ook  upon  themselves  an 
agenpy  on  the  part  of  the  defendants  to  get  payment  of  the  bill,  an4 
fa  thuX  character  they  continued  to  hold  it  fpr  thci  defendants,  and 
that  after  the  notice  received  by  the  defendant  the  latter  were  bound  tq 
look  after  the  acceptor,  and  the  rule  wa^  made  absolute. 

*  Semble  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pu).  65^, — ^Dean  v.  New- 
hall,  8  T.  R.  l68.— Fitch  v.  Sutton,  5  East.  230. 

Arundle   Bank  9.  Goble,  K.  9*  1817*    Action  by  Indorsee  against 
drawer  of  a  bill.      The  plaintiffs  were  the  holders  when  the  bill  be- 
came due,  and  duly  presented  the  saipe  to  the  acceptor  for  payment, 
and  wrote  a  letter  to  the  defendant  ip  due  time,  informing  him  of  the 
dishonour,  but  that  from  the  proipise  of  the  acceptor  they  expected 
the  same  woald  be  shortly  paid.     Afterwards  the  acceptor  applied  to 
them  for  indulgence  for  some  months.    They  in  reply  wrote  to  tha 
acceptor,  that  they  would  give  him  the  time,  but  tbut  they  should 
expect  interest.    The  cause  was  tric4  on  (be  home  circuit,  before 
Burrough,  J.  whei>  it  was  coi^tended  by  Nolan  and  Corny n  for  the 
defendant,  that  this  indulgence  to  the  acceptor  discharged  the  drawer; 
bat  the  jury  found   a  verdict  for  the  plaintiffs.     On  motion   to  thQ 
pourt  of  K.  B.  for  a  new  trial,  the  cot|rt  held,  that  as  no  fresh  securi- 
ty was  taken  from  the  acceptor,  the  agreement  of  the  plaintiffs  tQ 
wait  without  consideration  did  not  difc^arge  the  drawer,   because  tha 
acceptor  might,  notwithstanding  such  agreement,  be  sued  at  the  next 
instant,  and  that  the  understanding  that  interest  should  be  paid  Iff 
the  acceptor  made  no  difference.     Ru)e  refused.     See  also  Willison  v, 
Whitaker,  2  Marsh.  3 S3  ;  and  Brickwpod  f .  Anniss,  ^  Taunt.  6l4y 
ante,  574  ;  and  Bayl.  154. 

'Ante.  375. 

^  A/rey  v.  Davenport^  2  New.  Rep.  474« 
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Of  recfHTing  pari      It  appears  to  have  been  holden,  tljat  if  on  pre«cnt- 
ct^tor^iVc.         ment  for  payment,  the  holder  take  le^s  than  the  whole 

sum  due  thereon  of  the  acceptor,  or  indorser,  in  part 
satisfaction,  without  the  assent  to  the  other  parties  to 
the  bill,  he  thereby  discharges  them,  because,  as  it  wa3 
said,  it  is  an  election  to  receive  payment  from  theac-; 
ceptpr  %  But  it  is  now  settled,  that  the  holder  may  r^ 
ceive  part  payment  from  the  apceptor,  gr  indorsee  and 
may  sue  the  other  parties  for  the  residue,  provided  he 
do  not  also  give  time  to  the  acceptor  for  the  payment, 
of  such  residue  * ;  and  if  the  holder  of  a  joint  and  seve- 
ral promissory  note,  enter  up  judgment  by  cognovit 
against  one  of  the  makers  and  levy  part  lender  a  fi.  fa., 
this  is  no  discharge  of  the  other '. 

It  is  said,  that  if  the  drawee  have  on  presentment 
for  acceptance,  engaged  to  pay  only  a  part,  and  the 
holder  has  given  notice  of  such  partial  acceptance 
to  the  other  parties,  he  should,  when  the  bill  becomes 
due>  receive  of  the  drawee  the  sum  for  which  he  ac- 
cepted, and  cause  a  protest  again  to  bp  made  for  nou< 
payment  of  the  remaining  sum  ♦• 
Effect  of  incfn!.         Thouffh  the  ffiving:  time  to  an  acceptor,  or  indorscr, 

gcnce  as  to  pricir  tJ  •    &         to  r       »       ^ 

fStttkA.  \vill  thus  in  general  discharge  a^  subsequent  indorsers, 

who  would  be  entitled  to  resort  to  the  party  indulged,thc 

giving  time  to  a  subsequent  indor^er  will  not  discharge 

.    a  prior  indorser  ^  and  therefore  the  holder  of  a  bill  may 

*  Tassel  r.  Lewis,  2  Lord  Uaym.  7^« — Kcllock  t?.  Robinson,  2  Sir. 
745.— Sel.  Cj^.  147.  S.  C.--Bul.  Ni.  Pri.  5273.— Hull  r.  Piiield, 
]  VVils.4S. 

*  Gould  ».  Robson,  8  East.  Rep.  580,  ante,  372, 3. — Walwynr.  St. 
Quintin,  1  Bos.  &  PuL  652,  ante,  37.8.— Bui.  Ni.  Pri.  271.  3.  5.— 
Mar.  86— Bay  I.  154. 

^  Ayrey  *».  Davenport,  2  New.  Rep.  4f  4. — Ex  pane  Gifibrd,  6  Vcs. 
jun.  805. 

*  Mar.  68,  85,  «6. 

'  Claridge  v.  Dalton,  4  M.  k  S.  232.— Hayling  v.  Mullba11,2Bla. 
Rep.  1235.— Knglish  <v,  Darlcy,  2  Bos.  &  Pul.  6l. — Smith  v.  Knox, 
3  £sp.  Rep.  47. — Nadin  o.  Bat  tie,  5  East.  147.  >  &nd  see  ex  parte 
Barclay,  7  Ves.  jun.  597 —Bay I.  151.— Selw.  4th  ed.  348. 

Claridge  r.  Dalion,  4  M.  &  S,  232,  3.  Per  Bayley,  J.  '*  If  the 
holder  gave  time  to  the  payee  he  cannot  call  on  the  indorsers;  bai 
thi*»  rule  dots*  not  apply  to  a  party  lower  down  on  the  bill,  as  if  the 
fifth  indorsee  were  to  give  time  to  the  last  indorser  for  fix  mpDthS| 
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«iie  a  prior  indoFser  aftet-  having  let  a  subsequent  in-  Eflfectof  tadei- 
florser  whom  he  had  taken  in  execution,  out  of  gaol,  on  ptrtiti. 
a  letter  of  licence,  without  paying  the  debt  *.  And  it 
has  been  decided,  that  die  holder  of  an  acconimoda^ 
tion  note,  who  has  received  a  coin  position  from,  and 
who  has  covenanted  not  to  sue  the  payee,  for  whose 
accommodation  the  note  was  made,  may  not^vithstand- 
ing  sue  the  maker,  though  on  payment  of  it  he  will 
have  a  right  of  action  against  the  payee  *;  and  if 
the  holder  release  to  the  payee  all  claims  in  respect  of 
the  note,  not  knowing  that  he  is  a  surety,  this  will  not 
discharge  the  maker  *.    And  it  has  long  been  settled, 


proposing  in  the  mean  while  to  endeavour  to  get  payment  for  the  iu- 
dorsen  lower  down  on  the  bill  :  this  might  well  be  done." 

Hayling  v.  Mullhall,  2  Bla.  Rep.  1235.  A  bill  was  indorsed  by 
Sheridan  to  Boon,  and  by  him  to  the  plaintiff:  he  sued  Boon  and  took 
him  in  execution,  but  discharged  him  upon  a  letter  of  license.  He 
then  sued  Sheridan,  for  whom  the  defendant  became  bail,  and  upon 
an  action  against  the  defendant,  he  contended  that  the  debt  was  sa- 
tisdcd  by  the  imprisonment  of  Boon,  but  the  court  was  clear  it  wa* 
not,  and  MuUfaall  was  obliged  to  pay  the  money.  See  the  obsrr* 
vacioftson  the  error  in  the  margin,  analysis  of  this  case«  in  English  v* 
Parley,  2  Bos.  k  Pul.  62,  ante,  3S0. 
'Hayling  o«  Mullhall,  2  Bla.  Rep.  1235,  supra4 
^  Mallet  V,  Thompson,  5  £sp.  Rep.  \JS. 

'  Cantairft  and  others,  assignees,  &c.  v.  Rolleston  and    others, 
5  Taunt.  551. — 1  Marsh.  207-    To  an  action  by  the  indorsees  of 
promissory  note  against  the  drawers,  the  defendant  pleaded,  that 
Redrew  the  note  as  surety  only  for  the  payee,  and  that  the  plaintiff 
had  released  the  payee  from  all  claims  in  respect  of  the  said  note^ 
without  alledging  that  the  plaintiff  had  notice  of  the  want  of  consi^ 
deration   between  the  defendant  and  payee.     Held  that   the  release 
did  not  operate  as  an  extinguishment  of  the  consideration  which  the 
plaintiff  bad  given  to  the  payee  for  notice,  so  aai  to  make  it  a  note 
vithout  consideration    between    himself    and    the  -  defendant,    and 
therefore  that  the  plea  was  bad  on  general  demurrer.     Gibbs,  C.  J» 
This  case  has  been  argued  on  the  only  ground  on  which  it  could 
be  supported  for  a   moment,  and  ingenuity  has  furnished  an  argu- 
ment which    I  had  not  discoTered.     The   object  of  the  defendant 
was  to  accommodate  the  payee,  and  I  admit  that  the  payee  could 
not  have  sued   the  makers  of  the  note,  nor  could  an  indorsee  have 
done  to»  unless  he  had  given  consideration  for  it.     But  it  is  insisted 
that  the  release  which  has  been  given  by  the  bankrupts,  who  were 
indorsees  to  the  original  payee,  operates  as  an  cxtinguibhment  of 
the  consideration  which   they  gave  for  it,  and  therefore  puts  them  in 
the  condition  of  indorsees  without  consideration.     1  am  not  of  that 
opinion ;  the  indorsement  was  for  a  valuable  consideration,  ami  the  iii« 
dorsees  had  the  security  of  the  defendants  as  makers  of  the  note  for 
their  debt,  and  though  they  released  the  original  payee,  they  still  re- 
tarn  their  remedy  against  the  drawers.     Whatever  might  have  been  the 
elite,  if  the  bankrupts  had  had  notice,  that  the  instrument  was  given 
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that  if  the  holder  of  an  accommodatioti  bill  receive  a 
part  from  the  drawer,  and  takes  a  promise  from  hiiii 
tipon  the  back  of  the  bill,  for  the  payment  of  the  resi- 
due at  an  enlarged  time,  it  is  clear  that  such  act  will 
not  discharge  the  acceptor'.  And  though  in  one 
ease  it  was  held,  that  if  the  indorsee  of  a  bill  of  ex-* 
change  having  notice  that  it  was  accepted  without 
consideration,  receive  part  payment  from  the  drawer 
and  give  him  time  to  pay  the  residue,  he  thereby  dis- 
charges the  acceptor  * ;  yet  in  subsequent  cases  a  dif^ 


originally  without  cOntiderstion,  as  to  wlHch  I  gi?e  no  opinion,  I  am 
decided,  that,  as  the  matter  now  stands,  the  plaintiffs  rrgbt  of  action 
remains  against  the  defendants.  The  rest  of  the  court  concurred  in 
the  opinion  of  the  C.  J.    Judgment  (or  the  plaintiffs. 

'  Ellis  V.  Gallindo,  cited  in  Dingwall  v.  Dunster,  Dougl.  250* 

*  Laxton  v.  Feat,  SCampb.  185. — Bayl.  \53. 

Laxton  *u.  Peat,  2  Carapb.  185.  Indorsee  of  a  bill  against  the  ac* 
ccptor.  It  appeared  that  the  bill  had  been  accepted  f6r  the  acconi* 
modation  of  the  drawer,  which  circumstance  was  known  to  the  plain* 
tttf,  who  gave  value  for  the  bill*  When  the  bill  became  doe  the 
plaintiff  received  part  payment  from  the  drawer,  and  gave  him  tim* 
to  pay  the  remainder,  without  the  concui^rencc  of  the  defendant 
I.ord  Ellenborough.  This  being  an  accommodation  bill  wkhin  the 
knowledge  of  all  the  parties,  the  acceptor  can  only  be  considered  » 
surety  for  the  drawer,  and  in  the  case  of  simple  contracts,  tbe  surety 
is  discharged  by  time  being  given  without  his  concurrence  to  the 
principal.  The  defendant's  remedy  over  is  materially  affected  by  the 
new  agreement,  into  which,the  plaintiff  entered  with  the  drawer  after 
the  bill  was  due.  I'he  case  is  c;iactly  the  same  as  if  the  bill  bad  been 
draivn  by  the  defendant,  and  excepted  by  Hunt,  in  consideraition  of  a 
debt  due«  According  to  many  authorities,  the  defendant  vpon  that 
supposition  would  have  been  discharged  by  the  time  given  to  Hnntt 
and  the  principle  of  those  authorities  applies  with  equal  strength  to  the 
facts  actually  given  in  evidence.  Plaintiff'  nonsuited.  But  this 
doctrine  seems  to  have  been  disputed  by  Mr«  J^  Gibbty  in  the 
case  of  Kcrrison  V.  Cookei  3  Campb.  363,  and  he  denied  tfaa  distinct 
tion  which  has  been  made  between  an  acceptor  in  the  ordinary 
course  of  business,  and  an  accommodation  acceptor.  And  Lora 
Eldon  (in  1 1  Ves.  jun.  41 1)  also  objected'  to  any  suob  distinction,  and 
in  the  case  of  Anderson  if.  Cleveland,  13  Bast.  Hep.  430  (notes),  Lord 
Mansfield  seems  to  have  been  of  opinion,  that  a  neglect lo  call  upon 
the  acceptor  affords  no  defence,  saying  that  the  maker  of  a  note,  and 
.the  acceptor  of  a  bill  remain  liable  j  the  acceptance  is  proof  of  the 
acceptor's  having  effects  in  hand,  and  he  ought  never  to  partwith 
them  unless  ho  is  sure  that  the  bill  has  been  paid  by  the  dfawer.  The 
same  doctrine  has  been  maintained  in  the  case  of  Dingwall  v.  Dunster, 
Dougl.  235,  247.  The  same  doctrine  was  entertained  by  Lord  Ellen* 
borough  in  Mallet  9.  Thompson,  5  £sp.  Rep.  178.  Where  the  holder 
of  a  note,  knowing  that  it  had  been  made  for  the  accommodation  of 
Dwigg,  signed  a  composition  deed  releasing  Dwigg,  without  th« 
maker's  concurrence.  Also  in  the  case  of  the  Trent  Navigation  Com- 
pany V,  Uarlcyi  10  East.  34,  tba  court  appealed  to  havt  considQitd 
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fcrent  doctrine  has  been  established  \    We  hive  seen,  Effipct  of  mdni* 
however,  that  the  acceptor  of  an  accommodation  bill  parties. 

■In  t  I     'i  , 

that  the  neglect  of  the  obligee  of  a  bond  to  compel  the  principal  to 
accoant,  did  not  release  the  surety  from  his  liability. 

'  Kerrison  v.  Cooke,  3  Campb.  362. — Ragget  v.  Axmore,  4  Tauntt 
730.— Fenturn  t.  Pocock,  51  aunt.  192; — 1  Marsh.  14.  S.  C. — Car* 
stairs  v.  Rolleston,  2  Taunt.  55 l.—l  Marsh.  607.  S.C. — Malkt  v. 
Thompson,  5  Esp.Rep.  178. 

Kerrison  v.  Cooke,  3  Campb.  362.  Indorsee  against  acceptor* 
The  plaintiff  after  notice  that  the  bill  was  accepted  for  the  accommo« 
dationof  the  drawer,  gave  time  to  the  drawee,  without  concurrence 
of  the  defendant,  and  yet  it  was  held,  the  plaintiff  was  entitled  to  re- 
cover. Per  Gibbs,  J.  admitting  Laxtou  v.  Peat  to  be  law,  of  which 
grave  doubts  have  been  entertained,  the  prei>ent  case  may  be  dis* 
tinguished  from  it.  Lord  EUenborough*s  dccibion  there  proceeded 
vpoo  the  ground  that  the  drawer,  according  to  the  understanding  of 
the  different  parties  to  the  bill,  was  considered  as  primarily  liable,  and 
was  in  the  first  instance  looked  to  for  payment.  But  ht*re  payment  is 
deisanded  of  the  acceptor,  when  the  bill  becomeb  due,  and  he  then 
proffiiset  to  pay  it.  This  shews  that  he  was  hi  Id  liable,  as  in  the 
common  case  of  the  acceptor  of  a  bill  of  exchange,  and  I  am  of 
opinion  that  he  was  not  discharged  by  time  given,  uudcr  these  circum- 
siances,  to  the  drawer.  I  am  sorry  the  term  accommodation  bill  ever 
ibund  its  way  into  the  law,  or  that  parties  were  allowed  to  get  rid  of 
the  obligations  thej  profess  to  contract*  by  patting  their  names  to 
iiegociable  securities. 

Fentnm  v.  Pocock  and  another,  5 Taunt.  192. — 1  Marsh.  14.  S.C. 
Indorsee  against  acceptor.     When  the  bill  became  due,  it  wa$  duly 
presented  for  payment  and  refused,  and  the  plaintiff  was  then  informed 
that  it  was  an  accommodation  bill,  and  that  defendant  had  no  effects 
of  the  drawer.    The  plaintiff  reccited  from  the  drawer  £65^  in  pars 
discharge  of  the  bill,  and  afterwards,  without  the  concurrence  of  the 
acceptor,  took  a  cognovit  from  the  drawer,  payable  by  instalments,  and 
it  was  held   that  this  did  not  discharge  the  acceptor.     Per  Mans« 
^ield,  C.  J%     No  doubt  if  the  defendant  can  succeed  in  establishing 
(he  principle  that  we  must  so  subvert  and  pervert  the  situation  of  the 
partieSf  as  So  make  the  acceptor  merely  a  surety,  and  the  drawer  the 
principal,  the  consequence  contended  for  mutt  follow.    This  case  of 
Laxtou  v.  Peat>  certainly  is  the  first  in  which  it  was  ever  supposed 
that  the  acceptor  of  a  bill  of  exchange  was  not  the  first  person,  and 
the  last   person  compellable  to  pay  that  bill  to  the  holder  of  it,  and 
that  any  tiling  could  discharge  the  acceptor  except  payment  or  a  re- 
lease; and  I  never  before  knew  there  was  any  difference  between  an 
acceptance  given  for  an  accommodation  and  an  acceptance  for  value* 
When  I  fint  saw  that  case  in  Campbell,  I  was  in  the  same  state  as  Mr. 
Justice  Gibbs,  and  doabted  a  great  deal  whether   it  could  be  law. 
The  case  of  Collet  «•  Haigh  must  be  considered   not  as  a  separate 
decision,  but  as  resting  on  the  authority  of  the  former.     It  is  utterly 
ioi|)ossible  for  any  Judge,  whatever  his  learning  and  abilities  may  be* 
to  decide  at  once  rightly  upon  every  point  that  comes  before  him,  at 
Nisi  Pnus,   and  whoever  looks  through  Campbell's  Reports,  will  be 
greatly  sorprtsed  to  see  among  such  an  immense  number  of  questions* 
many  of  them  of  the  most  important  kind,  which  came  before  that 
tK>ble  and  learned  Jndge,  not  that  there  are  mistakes,  but  thai  he  is,  ia 
hy  far  the  most  of  the  causes,  so  wonderfully  right,  beyond  the  propor- 
tion of  any  other  Judges.  But  in  this  case  we  think  that  we  are  bound 
te'diilerfroia  htm,  and  to  hojd  that  it  is  impossible  for  us  to  consider 
the  acceptor  of  an  accommodation  bill  in  the  light  of  the  surety  for  the 
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cfTcrtofindeT'    may  be  discharged  by  the  holders,  who  were  barken 
irrd^!'  '*  ^''**  of  the  drawer,  receiving  more  than  sufficient  to  co- 
ver it '. 
Of  yrorinft  under      If,  when  the  bill  becomes  du^^   the  acceptor  be  a 
arniii^tan  inwi-    bonkrUptj  the  holder  may,  without  the  assent  of  the 
mi  compounding     Other  partics,  prove  the  bill  under  the  commihsion,  and 
^^  ^  ^'  receive  a  dividend  or  dividends,  and  such  conduct  ^vill 
not  discharge  the  other  parties  to  the  bill  from  their 
respective  liabilities  to  him,  if  he  have  given  regular 
notice  of  non-payment  * ;  so  the  circumstances  of  one 
of  the  parties  to  a  bill  having  been  charged  in  execu- 
tion>  and  discharged  as  an  insolvent^  does  not  preclude 
the  holder  from  proceeding  against  the  other  parties  ^ 

payment  of  the  drawer,  and  that  we  cannot  therefore  say  that  be  is 
discharged  by  the  indulgence  shewn  to  the  drawer ;  certainly  the  pay- 
ing the  respect  to  accommodation  bills  is  not  what  one  would  wish  tnr 
do,  seeing  the  mischiefs  arising  from  them.  One  might  find  here  a  very 
important  distinction  between  this  case  and  the  case  decided  by  Loitl 
£Uen borough,  namely,  that  here  the  person  taking  tlie  bill  did  not,  at 
the  time  when  he  took  it,  know  that  it  was  an  accommodation  bill,  and 
that  if  be  did  not  then  know  tt,  what  does  it  signify  what  came  to  bis 
knowledge  afterwards  if  he  took  the  bill  for  a  valuable  consideration, 
but  it  is  better  not  to  rest  this  case  upon  that  foundation  ;  for  as  it 
appears  to  roe,  if  the  holder  had  known  in  the  clearest  manner  at 
the  time  of  his  taking  the  bill,  that  it  was  merely  an  accommodatioir 
bill,  it  would  make  no  manner  of  difference,  for  he  who  accepts  a 
bill  whether  for  value  or  to  serve  a  friend,  makes  himself  in  all  events 
liable  as  the  acceptor,  and  nothing  can  discharge  him  but  payment  or 
a  release.  The  case  before  Gibbs,  J.  has  shaken  this  decision  in  Laxton 
V.  Peat,  and  we  think  rightly  ;  the  case  cited  English  v.  Darley,  is  not 
applicable,  where  the  giving  time  to  an  acceptor  was  held  to  be  a 
dischui'ge  of  an  indorser,  who  stands  only  in  the  situation  of  a  surety 
for  the  first.  I'he  rule  therefore  which  has  been  obtained  for  setting 
aside  the  verdict  and  entering  a  nonsuit  must  be  discharged. 
'  Ante,  370,  n,  3. 

^  S€C  observations  in  Engliah  v.  Darley,  ante,  371 1  C.— ^Ex  parte 
TVilson^  1 1  Ves.  jun.  412. — Stock  v.  Mawson,  1  Bos.  h  Pol.  286. 
.  '  Macdonald  v^  Bovington,  4  T.  R.  825.  A  bill  drawn  by  Mac- 
donuld  on  Bovington,  was  indorsed  to  Thompson,  who  charged  Bo- 
vington  in  e^iecution  on  it.  fiovington  was  discharged  as  an  insol* 
vent,  then  Thompson  sued  Macdonald  and  recovered.  Macdonald 
paid  the  bill,  sued  Bovingtoii,  and  charged  him  in  execution,  and  on 
n,  rule  njsi  to  discharge  him  and  cause  shown,- it  was  urged  that  Bo<» 
vington  had  satisfied  the  bill  by  being  charged  in  execution  at  the  soil 
of  Thompson^  Scd  per  Lord  Kenyon,  nothing  can  be  clearer  thair 
that  he  has  not,  it  was  a  mere  formal  satisfaction  as  to  Thompson, 
not  like  actual  payment,  and  when  Macdonald  was  obliged  to  pay 
the  bill,  a  new  cause  of  action  arose  against  the  defendant  by  the 
payment,  without  regard  to  what  passed  in  the  former  action.  Andf 
per  Buller,  J.  the  consequence  would  be,  that  bt^cause  the  drawer  wa« 
obliged  to  pay  the  holder,  the  acceptor  would  be  discharged  witboifti 
piiyii^  either.    Rule  discharged.     See  also  Bayi.  i52« 
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But  if  the  holder  of  a  bill  compound  with  the  ac-  Ofpr^ng  under 

•*  A  commt^noft,  or 

ceptor  or  other  party,  without  the  assent  Of  the  drawer,  ^e^^^t  an  inwi- 

'  r        ./ '  "I      -     vent,  andof  cpOT- 

or  Other  subsequent  parties,  he  thereby  releases  them  po«««i«r with  th^ 

*  '  •'  acceptor,  &c. 

from  their  liabilities,  if  they  had  effects  in  the  hands  of 
tlie  acceptor  or  prior  indorser ;  for  there  is  a  material 
distinction  between  taking  a  sum  of  money  in  part 
satisfaction  of  a  debt,  as  in  the  case  of  a  dividend,  and 
taking:  a  sum  in  satisfaction  of  such  debt,  where  the 
party  has  an  option  to  refuse  less  than  the  whole,  as 
where  he  compounds  with  the  acceptor,  and  thereby 
deprives  all  other  parties  to  the  bill  of  the  right  of  re* 
sorting  to  him  «.  And  though  the  agent  of  the  hold- 
er by  mistake  signed  a  composition  deed  in  favour  of 
the  acceptor,  thinking  that  the  proceedings  were  a 
bankruptcy,  yet  it  was  decided  that  the  drawer  wai 
discharged  *.     And  where  the  indorser  of  a  bill  of  ex- 

■  ■■■■■111  aiii.  I  I— ^a^w  II  >»i|       ^11  p*  .    n  I  II   <>»M 

*  Ex  parte  Wilson,  11  Ves.  jun.  410.  infra,  note  2. — Cooke's  Bank. 
L.  16*8. — Culien,  158,  9-  and  cases  there  cited. — Cx  parte  Smith, 
'iBro.  C.  C  1.;  see  observations  on  English  v.  Darlcy,  ante,  371]^ 
and  post.  Chapter  on  Bankruptcy. — 1  Mont.  546. 

Ex  parte  Smith »  3  Bro.  C.  C.  1.  Lewis  and  Potter  indorsed  cer- 
tain bills  and  uotes  to  Esdaile,  and  became  bankrupt.  Esdailtf 
proved  the  amount  of  the  bills  and  notes  under  their  Commission, 
and  afterwards  received  a  composition  from  the  acceptors  of  tlie  bills-, 
and  the  makers  of  the  notes,  and  gdive  them  a  full  discharge  without  the 
knowledge  of  the  assignees  of  Lewis  and  Potter.  On  petition  by  the 
assignees  to  have  the  debt  in  respect  of  the  bills  and  notes  expunged, 
the  chancellor  held,  that  by  discharging  the  acceptors  and  makers  with'* 
out  the  consent  of  the  indorser,  the  Tatter  was  discharged  aKo.  To 
the  same  effect  is  the  case  of  ex  parte  Wilson,  11  Yes.  410.  See  also 
SraitL  V.  Knox,  3£sp.  N.  P.  46, 

In  a  case  where  an  action  was  brought  by  several  partners,  as  in* 
dnrsees  of  a  promissory  note  against  the  defendant  as  indor!;er.  and  it 
appeared  in  evidence  that  one  of  the  partners  had  discharged  a  prior 
indorser  by  a  deed  of  composition,  it  was  ho!den,  that  such  deed 
operated  as  a  release  to  the  defendant.  Ellison  and  others  *v,  Dc^'ll, 
Bristol  Summer  Assises,  1811,  Selw.  N.  P.  4th  ed.  348. 

*  Ex  parte  Wilson,  11  Ves.  jun.  1 10.  In  July,  1799,  Andrew  Paul 
Pourtales  and  Andrew  George  PourtaU'S,  drew  two  bills  of  exchange 
upon  Clae^^eli,  Kieckboefer,  and  Co.  of  Hamburgh,  at  three  months 
after  date,  for  i?3dO  and  j£250,  payable  to  the  order  of  the  petitioner, 
for  a  valuable  consideration.  The  bills  were  accepted :  but  before* 
they  were  due,  the  acceptors  stopped  payment ;  and  the  bills  were  re-' 
turned  protested.  The  drawers  after\v.ards  became  bankrupt.  The 
petitioner's  proof  in  respect  of  the  bills  was  objected  to,  until  he 
should  ha«a  bavf  recourse  to  the  estate  of  the  acceptors,  and  have  re^ 
ceived  aoch  dividend  as  should  be  payable  from  their  estate.  The 
pet iiiofier sent  the  bills  to  his  agent  at  Hamburgh  for  that  purpose; 
who  r«ceiv«d  a  dividend  from  the  estate  of  the  acceptors;  and  was 

eg 
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Of  ro^ir  ^n6n  chang^  becomes  bankrupt,  and  the  holder  proves  the 

amount  of  the  bill  under  his  commission,  and  after- 


a  commltfioii,  or 
■^inf  t  an  tnsol- 
yent,  and  of  com- 
p&ynding  with  an 
acceptDTy^c. 


ttfterwardt  admitted  to  prove  the  re»idae  of  his  debt  under  tbecoify> 
mission  against  the  drawers  :  but  before  any  dividend  was  received 
under  that  proof,  it  appeared  that  no  proceeding  in  nature  of  a  com- 
mission ,of  bankruptcy  had  issued  against  the  acceptors,  but  their 
affairs  were  settled  by  a  deed  of  compotition,  which  the  petitioner'i 
agent  had  signed  npon  receiving  the  dividend  in  full  discharge  of  the 
a^Uie  of  the  acceptors.  The  petition  prayed,  that  the  dividends 
under  the  commission  should  be  paid  to  the  petitioner.  It  was  ad- 
mitted there  was  no  fraud  ;  but  the  deed  of  composition  tras  signecf, 
andjhe  dividend  received  by  his  agent  without  inquiry.  The  petitioa 
stated,  that  the  assignees  and  the  solicitor  under  the  commission  pres- 
sed the  petitioner  to  apply  and  receive  what  might  be  obtained  fron 
the  estate  of  the  acceptors,  representing,  that  he  should  prove  for  ths 
residue;  but,  upon  ^the  affidavits  there  was  no  special  undertaking; 
and  the  transaction  appeared  to  originate  in  a  mistake  of  all  parties; 
Supposing  the  proceeding  at  Hamburgh  was  in  the  nature  of  banb 
ruptcy.  The  Lord  ChauccHor.  The  law  is  not  disputed :  it  iras 
very  well  settled  by  LorrI  Thtrrlow  upon  great  deliberatiofir,  that,  if  il 
penoD,  having  the  security  of  drawer  and  acceptor,  with  effectsi  (a 
distinction  muc&  to  be  regretted,  having  given  very  mischievous  aa- 
thenticityto  accommodation  paper)  gives  the  acceptor  time,  and 
much  more  if  the  holder  fully  discharges  the  acceptor  by  composi« 
tion»  the  holder  can  no  longer  make  a  demand  upon  the  drawer. 
whether  solvent  or  not ;  for  this  reason,  that  if  the  drawer  could  com^ 
upon  the  acceptor  afterwards,  the  acceptor  does  not  receive  any  bene* 
&t  by  the  composition.  The  nature  of  the  contract  mtist  therefore 
be,  that  the  holder  shall  so  deal  with  the  bill  that  no  third  persoa 
shall  Come  upon  the  acceptor  in  coRse^uenoe  of  his  act.  I  remem- 
ber Lord  Thurlow  said,  he  had  consuhed  ihe  Judges  wpon  that  case. 
The  decision  is  therefore  of  very  high  authority.  Lord  Rosslyn 
was  struck  with  this  consideration,  that  if  the  holder  did  all  he  could 
substantially  do  for  the  benefit  of  the  persons  whose  names  were  upoa 
the  bill,  that  was  all  that  could  be  expected,  and  held  that  he  should 
if  he  really  acted  for  the  benefit  of  the  other  parties  by  taking  a  com- 
posttkm  from  the  acceptor,  go  on  against  the  drawer.  But  the  roisfor- 
tune  of  t&at  b,  that  the  other  parties  have  a  right  by  law  to  consider 
what  is  for  their  benefit,  and  are  the  judges  of  that ;  and  that  has  beea 
carried  so  far,  that  the  actual  bankruptcy  of  the  acceptor  docs  not  dis- 
pense with  the  necessity  of  notice  to  the  drawer.  That  berag  the  la«» 
I  felt  a  wish  to  find  that  part  of  the  petition  sustained,  which  repre- 
sents, that  the  assignees  annd  the  solicitor  pressed  the  petkioner  to  get 
what  benafit  he  could  in  the  affairs  at  Hamburgh,  intimating  that  be 
should  afterwards  prove  tinder  the  commission.  But  the  affidavits 
amount  only  to  this,  that  the  assignees  and  the  solicitor,  bdng  per- 
svaded  that  there  was  a  bankruptcy  at  UambttPgh,- and  a  di^end 
actually  set  apart,  so  that  in  bankruptcy  it  waS  to' be  considered  as 
received  in  diminution  of  the  proof,  do  make  thai  representation;  and 
that  the  petitioner  shall  receive  d^idends  under  that  bankrupcy,  be- 
fore he  comes  to  prove  under  the  commission  in  this  country,  and  the 
future  dividends  after  proof.  The  petitioner  accordingly  sent  to  his 
agent  at  Hamburgh,  not  enquiring  whefher  the  proceedings  there 
was  a  bankruptcy  or  a  composition,  and  the  agent  signed  the  deed  oi 
composition^  which,  in  respect  to  payments  under  it,  actually  dis^ 
charges  the  acceptor.  The  question,  whether  the  petititmer  was  by 
fraujd  drawn  in,  or  required  to  sign  the  deed  of  compotitioiit  ia  a  mers 
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wards  cdmpounds  with  and  discharges  the  acceptor  ofprdving  under 

*,  1  g%     m  ,  /%i-i  a  cdmiBtMWii,  or 

witliout  the  consent  oj  the  assignees  of  the  indorser^  against  an  insoi- 
he  thereby  also  discharges  the  indorser's  estate,  and  the  pouring  with  an 
proof  of  his  debt  must  be  expunged  ■.  wceptor. 

On  payment  of  the  amount  of  a  bill  or  not^j  it  has  4thiy.  or  the  re- 

l)een  considered  doubtful  whether  a  person  paying 

can  insist  on  a  receipt  being  given  * ;  but  now  the  party 

it  should  seem  is  entitled  to  demand  a  receipt  ^     It  is 

usual  to  give  a  receipt  on  the  back  of  the!  bill,  and  it  has 

been  said,  that  it  is  the  duty  df  bankers  to  make  some 

memorandum  on  bills  and  notes  paid  by  them\    Such 

receipt  need  not,   like  other  receipts,  be  stamped  u 

^Vliere  a  part  is  paid,  the  person  paying  should  take 

care  to  have  the  partial  teceipt  marked  on  the'bill,  or 

he  may,  as  it  is  said,  be  liable  to  pay  the  amount  again 

to  a  bon&  fide  indorsee  ^   Where  an  action  was  brought 

by  the  indorser  of  a  bill  (who  had  paid  it  to  an  indorsee) 

against  the  acceptor^  he  was  nonsuited^  although  he 

produced  the  bill  and  protest^  because  he  could  ilot 

4ucsUon  of  fact.  The  whole  was  a  commoa  mistake,  under  the  appre- 
bensioo  of  aH,  that  it  waft  a  bankruptcy ;  but,  that  being  misapprehen- 
sion, the  consequence  from  not  knowing  what  the  act  was,  must  fall 
upon  the.  person,  who  did  the  act,  who  therefore  having,  by  himself  or 
his  agent,  accepted  a  composition  in  full  of  the  whole  demand,  is  un* 
fortunately,  but  effectually,  under  circumstances,  that  exclude  any 
demand  by  him  against  the  drawer's  estate. 

'  L%  pitte  Smith,  3  Bro.  Ch.  Ca«  1*  supra,  3S5,  note  1. — Cooke» 
168,9. — Calico,  158,  9. — 1  Montague,  540  :  and  ex  parte  Wilson, 
ll  Ves.  jttn.  410.  supra  385,  note  2* 

""Cole  'V.  Blake,  Peake  Ni.  Pr.  179, 180.— See  Green  v.  Qtoti^ 
SHcn.Bta.dO,  1,2. 
'43  Geo.  3.  c.  1^6.8.5. 
^  fiurbridge  «•  Manners^  3  Caropb.  195. 

'  44  Geo.  3.  c.  98.  Schedule  A.— 23  Geo.  3.  c.  49.  s.  4  and  7.  In 
55  Geo.  3.  c.  184,  Schedule,  paft  1.  title  Receipts,  the  exemptions 
aie  as  follows  : 

"  Receipts  or  discharges  given  for  any  principal  money  due  on  ex- 
chequer bills. 

^*  Receipts  otdilcharges  written  upon  promissory  note^i  bills  of  ex- 
change, or  dmttM  or  orders  for  payment  of  money,  duly  stamped  accord* 
ing  to  the  laws  in  force  at  the  date  thereof,  or  upon  bills  of  exchange 
drawn  out  of,  but  payable  in.  Great  Britain. 

"  Receipts  or  discharges  given  upon  bills  or  notes  of  the  Governor 
and  Company  of  the  Bank  of  England. 

*'  Letters  by  the  General  Post,  acknowledging  the  safe  arrival  of  any 
bills  oC  excbange,  promissory  notes^  or   any  other  securities  fbr 
iuuney.** 
^  Cooper  V.  Davies^  1  Esp.  Rep.  46$* 

CC  St 
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4flay.of  Aew  produce  a  receipt  for  the  money  paid  by  him  to  tlie 
ceiptforp.or»ent.  j^^^^.^  ^^^  ^j^^  ^^^^^^^  according  to  the  cu8tom  of 

merchants;  though  Holt,  C.J-  seemed  to  be  of  opinion, 
that  if  the  plaintiff  could  have  proved  payment  by  any 
evidence,  it  would  have  been  sufficient  •.  As  it  has 
been  held,  that  a  general  receipt  on  the  back  of  a  bill 
of  exchange  is  primA  facie  evidence  of  its  having  been 
paid  by  the  acceptor*,  it  would  perhaps  be  advisable, 
in  all  cases  when  payment  is  made  by  a  drawer  or 
indorser,  for  the  holder  to  state  in  the  receipt  by  whom 
it  was  paid.  In  a  late  case,  however,  it  was  held,  that 
tlie  production  of  a  bill  of  exchange,  from  the  custody 
of  the  acceptor,  is  notprim^  facie  evidence  of  his  having 
paid  it,  without  proof  that  it  was  once  in  circulation 
qfter  it  had  been  accepted ;  nor  is  payment  to  be  pre- 
sumed from  a  receipt  indorsed  on  the  bill,  unless  such 
receipt  is  shown  to  be  in  the  hand-writing  of  a  person 
entitled  to  demand  payment '.  But  in  another  case  ♦, 
it  waa  held,  that  payment  of  money  may  be  proved  by 
the  lender  producing  a  clieck  drawn  by  him  upon  his 
banker,  in  favour  of  the  borrower,  and  indorsed  by 
the  latter,  though  without  such  indorsement  it  would 

not  be  evidence  ^> 

Indorsements  of  partial  payments  made  by  tlie  holder 

himself  may,  in  some  cases,  be  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations.  On  this  point 
Lord  EUenborough  observed,  "  I  have  been  at  a  loss 
to  see  the  principle  on  which  these  receipts  in  the 
hand-writing  of  the  creditor  have  sometimes  been 
admitted  as  evidence  gainst  the  debtor,  and  I  am  of 
opinion  they  cannot  be  properly  admitted,  unless  they 
are  proved  to  have  been  written  at  a  time  when  the 
effect  of  them  was  clearly  in  contradiction  to  the 
writer's  interest*." 


■M«a 


■  *y...    Hi 


«  Meoacs  D.  Cftrperocn,  Ld.  Raym.  7*2. 

*  Scholcy  V.  WaUby,  Peake  Rep.  25 ;   but  see  Pfiel  v.  Van  BaKea 

berg,  2  Campb.  489- 

'  Rfiel «.  Vau  Battenberg,  2  Carojpb.  439* 

*  Egg  V.  Banictt,  3  £sp.  Rep.  190. 

s  Aubert  •.  Walsb  and  another,  4  TattBt  29^- 

*  Rose  V.  Bryant,  2  Campb.  323. 
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It  has  been  considered,  with  analoffr  to  the  pfe*  4my,Qftii^i«. 

ceiptforpftyniQiit* 

sumption  of  payment  of  a  bond  after  twenty  yeard 
have  elapsed,  that  a  note  payable  on  demand,  and 
dated  upwards  of  twenty  years  before  the  commence- 
ment of  the  action,  may  be  presumed  to  have  been 
paid;  and  that  there  will  be  a  good  defence  under  the 
general  issue,  the  Statute  of  Limitations  not  having 
been  pleaded '.  But  in  an  action  by  the  paye6  of  a 
bill  of  exchange,  accepted  by  the  defendant  for  a 
valuable  consideration,  the  evidence  that  the  plaintiff 
had  been  discharged  as  an  insolvent  debtor  after  the 
bill  became  due,  and  had  given  in  a  blank  schedule, 
is  not  enough  to  shew  that  the  bill  had  been  satis- 
fied \ 

Upon  payment  or  satisfaction  of  a  bill  or  note,  the 

party  making  such  payment  should  take  care  that  the 

instrument  be  delivered  up  to  him,  or  he  may  be  liable 

to  an  action  by  a  third  person,  who  has  been  an  holder 

of  the  bill  before  it  became  due,  for  the  recovfery  of 

the  amount'.    And  where  there  is  a  competition  of 

evidence  upon  the  question,  whether  the  security  has 

been  satisfied  by  payment,  it  has  been  held,  that  the 

possession  of  that  security  by  the  claiinant  ought  to 

turn  the  scale,  and  entitle  him  to  a  verdict  ♦. 

The  effect  of  payment  may  in  a  great  measure  be  5tUy.0ftlleef• 
*^  "^  "^  .  feet  of  payment, 

collected  from  the  immediately  preceding  paragraphs,  and  of  payment 

and  from  what  has  been  said  with  respect  to  a  transfer 

of  a  bill  of  exchange  after  it  has  been  paid  ^     If  a 

person,  under  a  misapprehension  of  facts,  pay  a  bill 

which  he  was  under  no  legal  obligation  to  discharge, 

as  where  the  person  whom  he  paid  had  been  guilty 

of  laches,  which,  had  the  bill  not  been  paid  might, 

in  an  action  brought  upon  it,  have  been  a  sufficient 


iJ^tm 


'  Duffidd  V,  Creed,  5  Esp.  Rep.  52.— Tidd.  6th  ed.  22  to  25. 
~  Hart  V.  Newman,  3  Canipb.  13. 
"  Bozsard  and  anotlier  v,  Flecknoe,  1  Srark.  323. 
*'  UronibridgQ  v,  0»bornc,  1  Stark.  374*. 

^  See    f^lso  Hull  v.  Pitficld,  1  Wils.  46.— Racon  v.  Searles,  1  Hen. 
Bl.  SS«     25ee  the  bcgmning  of  chap.  5,  of  the  2d  part,  post. 
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stuy.oftbe  eft.  ground  of  defence,  he  may,  if  prejudiced,  perhaps, 
w^i^^yv^  recover  back  the  money,  as  had  and  received  to  his 
bymuuke.         usc' J  but  a  bonA  fide  holder,  not  guilty  of  laches, 

cannot  in  geperal  be  compelled  to  refund ;  and  where 
the  drawee  of  two  forged  bil|s  accepted  one  and  paid 
thjB  other,  it  was  decided,  that  he  could  nQt.recover 
bacl^  the  amount  from  the  bona  fide  holder  *•  But 
where  the  Victualling  Office  paid  a  forged  victualling 
bill,  and  on  dispovery  of  the  fraud  c^llpd  on  the  Bank 
of  England,  whom  they  had  paid,  and  they  called 
on  the  pkiintifi;  and  he  on  the  defendant,  through 
whosp  hands  it  had  passed,  it  was  held,  that  th?  plain- 
tiff  was  entitled  to  recover  from  him  *• 

Where  A.  paid  a  sum  of  money  into  his  bankers 
for  a  specific  purpose,  and  the  bankers  clerk,  by  mis- 
take, paid  this  money  to  B.  who  had  no  right  to  it, 
it  was  held,  that  A.  could  not  maintain  an  action 
against  B.  to  recover  it  back,  but  must  sue  the  bankers, 
and  they  sue  B.^    And  it  appears  to  have  been  con? 


'  Ante,  507. 

*  Ante,  307.*-Price  v.  Neal,  1  B|.  Rep.  390 — 3  Burr.  1354.  ob- 
served on  in  Jones  v.  Ryde,  1  Manb.  l60. 

Price  V.  Nealc,  3  Burr.  1345.— 1  Bl.  Rep.  390.  S.  C.  Two  forced 
bills  were  drawn  upon  the  plaintiff,  which  he  accepted  and  paid. 
On  discovering  the  forgery,  he  brought  this  action  for  money  had 
and  received,  to  recover  back  the  money ;  but  on  a  case  reterrcd, 
the  court  held,  that  it  would  not  lie;  and  Lord  Mansfield  said,  it 
was  incumbent  on  him  to  have  been  satisfied,  before  he  accepted  or 
paid  them,  that  the  bills  were  the  drawer's  hand.  And  in  Smith  v. 
Chester,  1  T.  H.  655.  BuUer,  J.  says,  when  a  bill  is  presented  for 
acceptance,  tlie  acceptor  looks  to  the  hand-writing  of  the  drawer, 
which  he  is  afterwards  precluded  from  disputing,  and  it  is  on  that 
account  that  he  is  liable  even  though  the  bill  is  forged. 

Smith  and  others  v.  Mercer,  6  Taunt.  76* — 1  Marsh.  453.  S.  C. 
A  l>ill  of  exchange,  with  a  forged  acceptance,  purporting  to  bo  pay- 
able at  the  house  of  A.  and  Co.  bankers  in  London,  with  whom  the 
^uppo^cd  acceptor  keeps  cash,  is  indorsed  to  B.  for  a  valuable  con- 
sideration ;  B.  indorses  it  to  his  agent  in  London,  who  presents  it  on 
the  2i3d  of  April,  at  the  house  of  A.  and  Co.  for  payment;  A.  and 
Co.  pay  it,  and  send  it  on  thi*  30th  of  April  to  the  supposed  acceptor, 
who  disavows  it;  A.  and  Co.  immediately  give  notice  of  the  forgery 
to  B.,  and  demand  repayment,  which  B.  refuses;  all  parties  are  igno- 
rant of  the  fraud.     Held,  that  A.   nd  Co.  by  paying  the  bill,  without 
ascertaining  that  the  acceptance  wi^s  genuine,  were  precluded  from 
recovering  the  amount  from  B.    Chamhre,  J.  diuentiemte. 
'  Bruce  v.  Bruce,  1  Mi^rsh.  l65.«-5  Taunt.  495.  in  notis. 
^  Rogers  <ir.  Kelly,  3  Campb.  123. 
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sidered,  that  if  the  holder  of  a  check,   immediately  ^twy.  or  ineef. 
after  the  death  of  the  drawer,  and  before  the  banker  andofpaymeBt 
is  apprized  of  it,  receive  the  amount,  he  will  not  be   ^"" 
liable  to  refund,  though  in  geneial  the  death  of  the 
drawer  of  the  check  is  9,  countermand  of  the  banker's 
authority  to  pay '. 

If  bankers  pay  a  cancelled  check,  drawn  by  a  cus- 
tomer, under  circumstances  which  ought  to  have  ex- 
cited their  suspicion,  and  induced  them  to  make  in- 
quiries before  paying  it*,  or  if  they  pay  a  check  after 
notice  from  their  customer  not  to  do  so  •,  they  cannot 
take  credit  for  thp  amount  in  their  accounts. 

Where  an  action  having  been  broqght  against  the 
acceptor  of  a  bill  of  exchange,  it  was  agreed  between 
the  parties  that  the  defendant  should  pay  the  costs, 
renew  the  bill,  and  give  a  warrant  of  ^t^rney  to  se- 
cure the  debt,  and  the  defendant  ^ave  the  warrant  of 
attorney  and  renewed  tlie  bill,  but  did  not  pay  the 
costs,  it  was  held  that  the  plaintiff  might  bring  a  fresh 

"  Tate  V.  HWbfiTU  2  V^.  jan.  IIS. 

^  Scboley  v.  Ram sbof torn,  2  Campb.  4S5. — £t  Pothier  Traita  du 
Contret  (ie  Change,  part  1 .  ch.  4 ;  sec.  99'  ct  seq. 

Scboley  v.  Ram^bottom  and  others,  2  Campb.  495*  The  defendants 
y^Tt  bankers,  with  whom  the  plaintiff  kept  c^sh.  This  was  an  ac- 
tion to  recover  the  balance  of  his  account,  and'  the  only  question 
^as,  wbether  they  were  entitled  to  take  credit  for  a  sum'of  ^(36$. 
On  Wednesday,  the  20th  September,  1S09,  the  plaintiff  being  in- 
debted to  Messrs.  Miikr  and  Co.  drew  a  check  in  their  favor,  in  the 
followiug  form : 

''  London,  Sept.  20,  iSQp. 
**  Messrs.  Ramsbottom,  Newman,  Ramsbottom,  and  Co.  pay 

Mettrs.  Miller  and  Co.  or  bearer,  three  hundred  and  s]xty-s|x 

pounds. 

£S66.  "  ROBERT  5CIf  QUEY." 

But  finding  that  the  sum  4vas  incorrect,  he  torp  the  check  into 
^r  pieces,  which  he  threw  from  him,  and  drew  another  in  the  same 
form  for  £360,  The  latter  was  presented  for  payment,  and  paid  by 
tbe  defendants  the  same  day.  On  Monday»  the  25th  of  Sep^mber* 
the  $rst  check  was  likewise  presented  for  payment  by  a  person  un- 
^nowQ.'  The  four  pieces  into  which  it  had  been  torn,  were  then 
neatly  pestecf  together  upon  another  slip  of  paper,  but  the  rents 
^cre  quite  visible,  and  the  face  of  the  check  was  soiled  and  dirty. 
The  defeiidants  clerk  paid  it  however  without  making  any  inquiries. 
Lord  Elienborough  was  of  opinion,  that,  under  these  circumstances, 
bankers  were  not  justified  in  paying  a  check,  i^nd  the  jury  found  al 
verdict  for  the  plaintiff  for  £366. 

'  Ante,  192^  959, 360. 
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5Uiiy.  Of  tiie  ef-   actioB  OH  the  first  bill  while  the  secQa4  was  ouUtancU 

lect  of  payment* 

ing  m  the  bands  of  an  indorsee  '• 

Though  a  bequest  by  a  debtor  to  his  creditor  of  a  le- 
gacy greater  than  the  amount  of  the  debt,  will  in  gene- 
ral be  deenie4  a  satisfaction  for  such  debt,  it  has  been 
held  that  a  negotiable  bill  of  exchange  or  note  is  not  sa- 
tisfied by  a  legacy  *;  but  in  another  case  it  was  held,  that 
a  debt  on  a  qote  Avas  discharged  by  an  entry  in  the  tes- 
tator's hand,  that  the  debtor  should  pay  no  interest,  nor 
should  he,  the  testator,  take  did  principal,  unless  greatly 
distressed,  it  being  proved  that  the  testator  died  in  af- 
fluent circumstances '.  It  has  been  recently  decided*, 
that  i^  ai^  action  for  money  had  and  received  by  the 
bolder  of  ^  bill  of  exchange  against  a  person  who  has 
r^eived  ^  suin  of  money  from  the  acceptor  to  satisfy 
it,  ^ny  defence  may  be  set  up  which  would  have  been 
available  If  the  action  had  been  brought  against  the 
acceptor  hin^splf-  In  trover  for  bank  notes,  to  prove 
that  they  \}e\ca^ged  to  plaintiffs  the  evidence  was,  that 
they  had  been  delivered  out  by  a  banker  s  clerk  (to 
what  person  he  could  not  tell)  in  payment  of  a  check 
which  was  payable  to  the  plaintiff  of  bearer,  and  this  was 
held  to  be  primi  facie  evidence  of  property  '.  If  upon 
^  bill  becoming  due,  the  party  to  it  req\ie$ts  another 
to  pay  tl^  amount  out  of  a  particular  fund,  and  the 
Utter  agrees  to  comply  with  tha^t  request,  in  conse- 

■  NorrU  V.  Aylett,  2  Cajnpb.  329. 

^  Carr  v.  Eastabrook,  3  Yes.  jun.  56l. 

'  Aston  and  others  executors  v,  Pye,  Common  Picas,  Easter,  28 
GcQ.  3d..cited  in  Eldou  v.  Smyth,  5  Ves.  jun.  350.  Judgment  for  de- 
fendant, action  for  i?300,  upon  a  note  of  hand. given  by  defendant 
to  his  uncle,  j^ayable  twelve  months  after  date,  l^he  cause  was  tried  it 
the  sittings  after  Trinity  Term.  Verdict  for  the  plaintiff*  subject  ta 
the  opinion  of  the  court.  The  case  was,  Thomas  Pye  the  uncle  made 
his  will  the  17th  of  August,  1785,  and  after  his  death  the  executors 
found  the  following  entry  :  "  Henry  James  Pye  pays  no  interest  nor 
shall  I  ever  take  the  principal  unless  greatly  distressed  ;"  which  entry 
bears  date  subsequent  to  the  will.  Upon  the  case  coming  to  be  ar- 
gued, the  court  advised  a  reference  to  the  Ecclesiastical  Court,  who  re- 
fused to  prove  the  same  as  a  testamentary  paper*  whereupon  the  coort 
considered  the  same  as  a  discharge*  and  that  a  paper  would  operate 
as  a  bar  agaiust  the  executors* 

^  Redshaw  o.  Jackson,  1  Campb.  372« 

'  iUchard  v.  Carr  I  Campb.  551m 


toe  on  Bon-pay- 

lIMIlt. 
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qucDcc  of  which  the  holder  rives  up  the  bill,  he  will  sthiy.  Of  tiieef. 

1  .  ,    1  *     n  n  feet  nf  payment. 

be  entitled  to  seek  for  payment  out  of  the  fund  in  pur- 
suance of  the  agreement '. 


Iv  genera],  if  on  presentment  for  payment,  the  drawee  sect.  s.  of  tiw 
of  the  bill  refuse  to  pay  the  amount,  it  is  incumbent  on  holder  iboaidpnr- 
the holder  to  protest  it,  if  the  bill  hejoreign,  and  whe- 
ther foreign  or  inland,  to  give  notice  of  the  dishonour  to 
those  parties  to  whom  he  means  to  resort  for  payment, 
or  they  will  be  discharged  from  their  respective  ob« 
ligations  *. 

The  conduct  which  the  holder  of  the  bill  should 
pursue  on  non-payment,  is  so  very  similar  to  that 
ichich  is  to  be  adopted  on  refusal  to  accept^  that  it  is 
sufficient  to  refer  to  the  preceding  part  of  the  work^y 
and  to  point  out  in  xvhat  respect  the  conduct^  to  be 
adopted  on  non-payment^  differs  from  that  in  case  of 
non-acceptance. 

We  may  remember  that  the  points  to  be  attended 
to  by  the  holder,  in  case  of  non-acceptance,  were  ar- 
ranged under  the  following  heads  ^: 

First y  When  notice  of  non-acceptance  is  necessary^ 
and  what  circum&tance  will  excuse  the  neglect  to  give 
it,  or  waive  the  consequences  of  such  neglect  Ante, 
256  to  278. 

Secondly^,  The  mode  in  which  the  notice  should  be 
given.     Ante,  278  or  288. 

Thirdly  J  The  time  when  a  protest  ( when  necessary) 
should  be  made,  and  when  notice  should  be  given* 
Ante,  288  to  292. 

Fourthly^  By  whom  notice  should  be  given.  Ante, 
2y2  to  295. 

Fifthly^  To  whom  the  notice  should  be  given. 
Ante,  295  to  297. 

*  Yatc«  V.  Groves  1  Ve*.  jun.  280. 

*  Smith  V.  Wilson,  And.  187.— Rogers  'c.  Stephens,  1  T.  R.  713.  ; 
Gak  V.  Walsh,  5  T.  R.  239. 

'  Anl0,  256  to  309* 
^  Ante,  ^56. 
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»e«.  s.  Of  the         Sixthly.  Of  the  liability  of  the  parties  to  the  bill  on 

eoBdvct  which  tlie  ...  .  ^  ^ 

hoiiior  should  par-  receiving  notice.    Ante,  298  to  301 . 

j^  noo-pay-         Seventhly y  How  the  consequence3  of  a  neglect  to 

give  notice  may  be  waived.     Ante,  301  to  309. 

We  rvill  concisely  consider  in  the  same  order  the  ap^ 
pUcability  of  the  rules  already  mentioned  to  the  cast 
of  non-payment. 

1st  FFj^nodce       The  nccessitu  for  sivins  notice  of  non-payment  is 

Meesaary.  governed  by  nearly  the  same  rules  as  prevail  in  tlic 

case  of  non-acceptance  '•  Notice,  we  have  seen,  ought 
in  general  to  be  given ;  or  the  drawer  and  indorsers 
will  be  discharged  from  all  liability*.  The  want  of 
effects  of  the  drawer  in  the  hands  of  the  drawee,  will, 
we  have  seen,  in  general  excuse  the  neglect  to  give 
due  notice  to  him  * ;  but  few  other  circumstances 
will  have  that  effect  \  When  the  bill  has  been  already 
protested  for  non-acceptance,  and  due  notice  thereof 
has  been  given,  though  usual  it  is  not  necessary  to 
protest  for  non-payment,  or  to  give  notice  thereof  ^; 
and  after  a  regular  notice  of  non-payment  to  the 
drawer,  the  engagement  of  the  holder  to  present  the 
YAH  again,  and  his  doing  so,  but  omitting  to  give  notice 
of  the  second  dishonour,  will  not  prejudice  his  remedy 
against  the  drawer  on  the  bill  *.  And  persons  who 
are  bankers,  both  for  the  drawer  and  acceptor  of  a 
bill,  and  have  received  it  from  the  drawer,  and  given 
credit  for  it  in  an  account  between  them,  if,  before  it 
'  becomes  due,  they  receive  directions  from  the  ac- 
ceptor to  stop  the  payment  of  it  at  the  place  of  pay- 
ment, and  do  so  accordingly,  are  not  bound  to  give 
notice  of  this  circumstance  to  the  drawers,  the  com- 
munication of  the  acceptor  being  confidential,  and  it 
suflicing  to  give  a  general  notice,  of  non-payment  to 

*  Ante,  256  to  278,  aud  301  to  309. 

*  Ante,  256,  7. 

*  Ante,  258  to  271. 

*  Ante,  271  to  278. 

^  Price  V.  Dardel,  cor.  Lord  Krnyon,  Sittingi  at  GaiUball,  Lot^ 
don,  1 1  Dec.  17S4.  Dc  La  Toore  t.  Barclay,  1  Stark.  7  Itnd  8.  ante, 
300,  n.  I. 

*  Forjterv.  Jurdison,  1 6  East.  105,  ante,  379- 


Of  NON-FAVHENT.  SQS 


the  drawer  *.  We  have  seen  that  if  a  note  be  made  m. 

'  of  non*p&yiiiGSt  i§ 

payable  at  a  bankers,  it.  is  not  necessary  to  give  the  nfftuary. 
maker  notice  of  non-payment  *•  But  an  agreement 
between  all  the  parties  to  a  bill  or  note,  that  it  should 
not  be  put  in  suit  till  certain  estates  were  sold,  will  con- 
stitute no  excuse  for  the  want  of  notice  of  the  non-pay- 
ment, for  as  such  an  understanding  could  not  have  beeii 
given  in  evidence  to  prevent  the  holder  frOm  suing  on 
the  note,  so  it  ought  npt  to  be  received  to  excuse  the 
want  of  due  notice  *•  The  other  points  respecting  the 
necessity  for  notice  of  nourpayment,  and  the  excuses 
for  the  omission  will  be  founds  ante,  356  to  S78  and 
301  to  309. 

With  respect  to  the  form  of  the  notice  of  non-pay^  «diy.  F0rm  oimI 
ment,  and  the  mode  of  giving  it^  the  rules  relating  to  andgivu^  - 
non-acceptance  here  also  in  general  prevail  ^  •  In  the 
case  of  a  foreign  bill,  a  protest  for  non-payment  is  as 
essential  as  a  protest  for  non-acceptance  ^^  and  can,  in 
general,  only  be  dispensed  with  by  the  want  of  effects 
of  the  drawer,  in  the  hands  of  the  drawee  ^  And  on 
non-payment,  as  well  of  a  foreign  as  an  inland  bill,  no- 
tice of  non-payment  must  be  given  \  In  case  of  an 
inland  bill,  the  sending  a  verbal  notice  to  a  merchant's 
counting-house  is  sufficient,  and  if  no  person  be  there 
in  the  ordinary  hours  of  business,  it  is  not  necessary  to 
leave  or  send  a  written  notice  '• 

Tht  protest  for  non-payment  of  z foreign  bill,  which 
is  made  by  a  notary  public,  varies  in  point  of  form, 
according  to  the  country  in  which  it  is  made :  in  Eng- 
land th^  form  of  it  is  as  follows : 


>  Crosse  V.  Smith,  1  M.  k  S.  454. 

^Pcarseo.  PcrobertlpyjincI  others,  3  Campb.  261,  Ante,  323,  4. 

'  Free  V.  Hawkins,  1  Holt,  C.  N.  P.  550. ante,  6l. 

•  Ante,  278  to  288. 

'  Ante,  278,  9  — Sclw.  N.  P.  4tb  cd.  345. 

•  Gale  P.  Wahb,  5  T.  U.  239-— Chalcrs  v.  Bell,  4  Esp.  Rep.  49- 
ante,  258>  9* 

^Anle,  284,5.  279. 

•  Ante,  284, 5.— Bayl.  127. 
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«dly.  F»n««n«!  ON  THIS  DAY,  the  firtt  of  NoTember,  in  tbe  y*ar  of  our  Lord 

mode^fyroXf»t\ng  ^^^  thousand  eight  hundred  and  six,  at  the  request  of  A.  B.  bearer  of 
and  giving  notice.  ^  . 

the  original  bill  of  exchange*  whereof  a  true  copy  is  on  the  otVer  side 

written,  I  F.  Z.  of  London,  notary  public,  by  royal  authority  duly  atK 

mitted  and  sworn,  did  exhibit  tlie  said  biU. 

[Here  the  presentment  is  stated^  and  to  whom  made^  and  the  reason 
if  assigned,  for  non-payment.] 

XVhcreforc  I,  the  said  notary,  at  the  request  aforesaid,  have  protested, 
and  by  these  presents  do  solemnly  protest  as  well  against  the  drawer, 
acceptor,  and  indorscrs  of  the  said  bill  of  exchange,  as  against  ail 
others  whom  it  may  concern,  for  exchange,  xv^xchange,  and  all  costs, 
charges,  damages,  and  interest  suffered,  and  to  be  suffered,  for  want  of 
payment  of  the  said  original  bill.  Thus  done  and  protested  in  London 
aforesaid,  in  the  presence  of  £.  F. 

\The  expenses  of  noting  and  protest  are  then  subscribed^  for  tk 
amount  of  whichy  see  the  j^ppendix,"] 

By  the  former  regulation  of  the  44  Geo.  3.  c.  98. 
Schedule  A-  a  stamp  duty  of  five  shillings  was  im- 
posed on  the  protest  without  reference  to  the  amount 
of  the  bill,  but  by  the  subsequent  acts  48  Geo.  3. 
c.  149,  and  55  Geo.  3.  c.  184.  Schedule  A.  part  1.  title 
Protest,  the  duties  are  as  follows  i 

Protest  of  any  bill  of  exchange  or  promissory  note  for  any  sum  of 
money. 

Not  amounting  to  £20. 

Amounting  to  £^0,  and  not  araounfitivto^ClOO. . 
Amounting  to  j£t00.  and  not  amounting  to £500. 
Amounting  to  £500.  or  upwards 

Tlie  protest  should  not  bear  date  before  the  bill  is 
due  %  but  as  it  must,  in  the  case  of  a  foreign  bill^  be 
made  on  the  last  day  of  grace  \  it  must  l>car  date  ge- 
nerally on  that  ,day ;  but  an  inland  bill  is  not  to  be 
protested  till  the  day  after  the  third  day  of  grace '. 
When  an  accepted  bill  is  protested  for  non-payment, 
Marius  recommends  the  protest  to  be  sent  to  the 
drawer  or  indorser,  and  the  accepted  bill  to  be  kept, 
unless  express  orders  be  given  by  those  parties  to  the 

'  Mar.  103.— Campbell  r.  French,  6T.  R.212. 
*  Leftlcy  r.  Mills,  4  T.  R.  1 70.  autCj  289  to  291,  ct  post,  399-- 
Selw.  N.  P.  4ihod.3i5 

3  Letiley  v.  Mills,  ^  T.  R.  post. 
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contrary)  becau$e  the  protest  for  non-payment,  with  »diy.  fWM  and 
the  second  accepted  bill,  will  be  sufficient  proof  and Vvug  n*^ 
against  the  drawer,  though  not  against  the  acceptor". 
But  according  to  another  writer  \  the  drawer  or  in- 
dorser  would  not  be  obliged  to  pay  without  having 
the  accepted  bill  delivered  up  to  him,  as  he  would 
otherwise  perhaps  have  no  evidence  of  the  acceptance 
against  the  acceptor.  Where  payment  of  a  non-ac- 
cepted bill  is  refused,  it  is  agreed  on  all  hands  that 
there  is  no  risk  in  sending  back  the  bill  with  the  pro- 
test '•  Where  only  part  of  the  money  for  which  the 
bill  is  payable  is  tendered,  that  part  may  be  taken, 
and  the  bill  must  be  protested  for  non-payment  of  the 
residue  ♦. 

Previously  to  tlie  statute  $  &  10  Will.  3.  c.  17.  no 
inland  bill  could  he  protested  Jor  nan-payment ;  hut 
by  this  statute  it  is  enacted,  that  all  bills  of  exchange 
drawn  in,  or  dated  at  any  place  in  England,  for  the 
sum  of  Jive  pounds  or  upwards,  upon  any  person  ia 
London,  or  elsewhere  in  England,  in  which  bills  of  ex- 
change shall  be  expressed  value  received^  and  payable 
at  a  certain  number  of  days^  weeks,  or  months  after 
the  date  thereof,  after  presentation  and  written  ac- 
ceptance, and  after  the  expiration  of  the  days  of  grace, 
the  holder,  or  his  agent,  may  cause  the  bill  to  be  pro- 
tested by  a  notary  public,  and  in  default  of  such  no- 
tary public,  by  any  other  substantial  person  in  the 
place,  in  the  presence  of  two  witnesses  ;  refusal  oc 
neglect  being  first  made  of  due  payment  of  the  same  t 
which  protest  shall  be  made  and  written,  under  u  copy 
of  the  hill  of  exchange,  in  the  words  Qr  form  follow- 
ing: 

**  Know  all  men,  that  I  A.  B.  on  the  day  of 

^  at  the  usual  place  of  abode  of  the  said 


'  Mar.  12Q. 

*  QoawM.  pU  220«^Lovl.  100« 

^  Hu*69^  S^  S$, a/.— Walwyn  «.  St*  Quintio,  1  Boi. &  Pul.  65S. 
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idfr.  nrm  cad    "  hfrtr«  <leina2ukd  pfkyment  of  thd  bill,  of  the  whicli  the 
aiMi  ]{HiBg  ndtice.  '*  EDove  ij  a  copy,  wbich  the  said  did  not  pSiy, 

'^  wherefore  I  the  said  A.  B.  do  hereby  protest  the  said 

•*bill.     Dated  this         day  of 

The  act  directs  that  this  protest  shall,  within  fouN 
teen  days  after  it  is  made,  be  sent^  or  notice  of  it  ghen, 
to  the  party  from  whom  the  bill  was  received,  who  is, 
upon  producing  such  protest,  to  repay  the  bill,  together 
with  ^1  interest  and  chai*gcJs  ft om  the  day  such  bill  wa$ 
protested ,'  for  \trhich  protest  shall  be  paid  a  som  not 
exceeding  the  sum  bf  sixpence}  and  in  default  or 
neglect  of  sach  prdtdst,  or  due  notice  gi^cn,  the  party 
forfeits  his  right  of  action* 

Some  observations  have  already  been  made  on  this 
statute  '•  It  has  been  decided^  that  the  holder  of  a 
bill  payable  after  sights  is  not  entitled  to  the  acctimu* 
lative  remedy  given  by  this  statute  *,  and  that  a  bill 
within  the  m^anilig  6f  the  act,  cannot  be  noted  or 
protested  until  the  day  after  the  last  day  of  grace  ^ 
It  has  dlso  been  ddcided,  that  as  the  directions  of  the 
statute  are  positive  that  no  sum  exceeding  sixpence 
shall  be  taken  fcft  the  protds^  no  larger  stfm  can  legally 
be  demanded,  notwithstanding  it  is  custoniary  td 
charge  more  \  It  is  doubtful,  whether  the  clerk  of  a 
dotary  can,  under  this  statute,  make  the  demand  of 
payment  K  The  act  cfnly  gives  an  additional  riemedy, 
and  does  not  take!  away  the  cotam6n  Islw  one,  and  there'* 
fpre  it  is  not  necessary  to  protest,  it  being  in  all  cases 
sufficient  to  give  notice  of  non*payment  ^,  unless  for 
the  purpose  of  entitling  the  holder  to  claim  interest, 
under  pow6r  ftoxti  the  drawer  7.    A  protest  most  also 

« Ante,  2S2,  3.— Lefllcy  v.  Mills,  4  T.  R.  I70. 

'  Id.  ibid,  post,  599.  »•  ^* 

'  Id.  ibid,  post,  S99.  n.  64 

^  Id.  ibid. — See  t&e  list  of  notary's  fees  in  t^e  Appendix. 

'Aiite^  2S0. 

*  Brough  V.  Parkins,  2  Lord  Raym.  998. — Harris  «fs,  Benson. 
2  Stra.  910.  ante,  282,  3.-3  &  4  Anne,  c.  9-  s.  5.-2  Bla.  Com.  469* 

'  Boulager  v.  Talleyrand,  2  Esp.  Rep.  550 ;  but  see  ante,  2S2, 3. 
according  to  Lord  Hardwicke,  C.  J.  judgment  in  Lomley  v.  Pajaer, 
Rqj.  Temp.  Hardw^  7/,  no  interest  or  damage  e«&  be  ft4tffHi»l  ftm 
the  drawer  or  indorser  witlK)ttt  a  protest. 
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be  made  on  the  non-payment  of  coal  nates  given  pur*  sdir.  r^rMsnd 

^  .     ^  .i-i         ^  ^  ^—  incite  of  pre««itinr 

suant  to  3  Geo.  S.  c.  S6.  s.  187 '.  a&ugiviDg  notice. 

The  remainuig  points  relative  to  the  form  and  mode 
of  protesting  and  giving  noticCf  will  be  found,  ante^ 
278  to  288. 

A  protest  for  the  non-payment  of  a  foreign  bill,  sdiy.  The  limt 

*  .  /*  .  ,  '   whenprote4tiii»rt 

or  at  least  the  minute  of  it,  must  be  maae  o»  the  day  of  bemadcandn*- 

/»  ,     .  -^   •/    ij^Q  given. 

refusal  *;  and  it  seems  not  to  be  settled  whether  it 
suffice  that  a  foreign  bill  be  noted  by  a  notary  on  the 
day  of  payment,  and  the  protest  drawn  up  at  any  time 
afterwards  'i  Notice  of  the  dishonour  should  be  sent 
to  the  parties,  to  whom  the  holder  means  to  resort^ 
by  the  earliest  ordinary  conveyance  ♦ ;  but  it  is  not 
necessary  to  send  a  copy  of  the  protest  ^ 

In  the  case  of  an  inland  bill,  no  protest  for  non-- 
payment can  be  made  until  the  day  after  it  is  due  ^ 

*  Smith  f.  Wilson,  Andr.  187.  «cc  post. 

^  Leftlcy  V.  Mills,  4T.  R.  1 74«— Tassel  v.  Lewis,  Lord  lUym.  743* 
ante,  295. 

'  Ante,  288.  2S9.-*Cfiater8  t).  Bell,  4  Esp.  Rep.  48,  ante^  389.— 
Bayl.  122,  3.— Selw.  4lh  ed.  345,  6. 

*  Ante,*  290. — Darbiehire  v.  Parker,  6  East.  7» 

^  Ante,  281. — Robios  v.  Gibson,  1  M*  &  S.  288. — ^9  Campb.  334* 
8.C. 

^  The  words  of  the  statute  9  &  10  Will.  3.  c.  l/.  s.  1.  which  enable 
holders  to  make  protest  of  btib  are  *'  after  the  expiration  of  three 
da/s/'and  see  Leftley  v.  Mills,  4  T.  R.  170.  An  inland  bill  for  £20,  Js, 
pa^ble  fourteen  days  after  sight,  became  due  the  24th  of  April, 
1790.  A  banker's  clerk  called  with  it  for  payment  in  the  morning, 
and  the  acceptor  not  being  at  home,  left  word  where  it  lay.  After  six, 
another  of  the  clerks,  who  was  a  notary,  noted  it,  and  between  seven 
and  eight  the  first  clerk  went  with  it  again ;  the  acceptor  tendered  faiqi 
the  amount  of  the  bill  and  sixpence  over^  but  he  insisted  on  2«.  6(f« 
for  the  noting,  and  that  sutn  not  being  paid,  an  action  was  brought 
against  the  acceptor,  who  pleaded  the  tender.  Lord  Kenyon  thought 
tiic  tender  bf  the  amount  of  the  bill  at  any  time  of  the  day  it  was  pay- 
able was  sufficient,  upon  which  the  jury  found  a  verdict  for  the 
defendant.  A  rule  to  shew  cause  why  there  should  not  be  a  new 
trial  was  aftet^rards  granted,  and  upon  cause  shewn.  Lord  Kenyon 
thou^t  the  accef»tor  had  till  the  last  minute  of  the  day  of  grace  to  pay 
the  bill,  and  that  it  could  not  be  noted  or  protested  till  the  following 
day.  Buller,  J.  thought  they  were  payable  at  any  time  of  the  last  * 
day  ci  grace  upon  demand,  so  as  such  demand  was  made  within  rea- 
sonable houra,and  that  they  might  be  protested  on  that  day.  Grose, 
J.  declined  giving  any  opinion  upon  these  points,  but  the  whole  court 
concimed  that  thd  bill  in  question  could  not  be  noted  because  it  was 
payable  withia  a  limited  time  after  sight,  and  the  statute  authoriaes 
the  nothig  of  a  auch  inland  bills  only  as  are  payable  after  date, 
LarI  Kenyon  also  thought  the  sixpence  tendered  was  sufficient  lor  the  - 
noting,  and  the  rule  was  discharged. 
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smj.Tke time     jf  ^  bill  bo  payable  at  a  banker's,  and  the  notary 

« hen  protest  moit  *    "^  " 

he  nude  and  no*   clo  not  present  it  there,  until  after  five  o'clock  he  will 

t*ce  given.  *  ^ 

not  be  a  competent  witness  to  prove  the  non-payment 
of  the  bill,  which  should  have  been  presented  before 
that  hour'. 

With  respect  to  the  time  when  the  notice  of  non- 
payment must  be  given,  and  the  mode  of  giving  such 
notice,  it  might  suffice  here  to  refer  to  that  part  of  the 
work  in  which  the  giving  notice  of  non-acceptance 
has  been  considered.  But  as  the  rules  upon  this 
point  are  of  such  practical  importance,  we  will  again 
consider  them  in  their  more  immediate  application  to 
this  part  of  our  subject,  at  the  same  time  requesting 
the  attention  of  the  reader  to  the  preceding  observa- 
tions *. 

It  is  incumbent  on  the  holder  to  prove  that  notice 
of  the  non-payment  was  given  in  due  time  to  the 
party  he  sues,  and  it  cannot  be  left  to  inference  with- 
out positive  proof,  and  therefore  this  is  one  of  the  most 
important  branches  of  the  law  respecting  bills  *. 

It  has  been  doubted,  whether  in  the  case  of  an  in- 
land bill,  payable  after  date  or  sight,  or  on  a  particu- 
lar e^nt,  the  drawee  has  not  ike  whole  of  the  day  when 
the  bill  is  due  to  pay  it  in,  without  reference  to  bank-* 


'  Parker  v,  Gordon,  7  East.  385.--3  Smith  Rep.  358.  S.  C  ante, 
354»  note  3  ;   but  see  ante»  354,  note  4. 

*  See  the  obwrrfttiwis,  ante,  2S8  to  292« 

'  Lawsen  and  another,  aMignees  of  Shiffner  v.  Sherwood,  1  Stiiis. 
314.  \^  an  action  by  the  indonee  against  an  iodoner  of  a  bill,  a* 
witncsaetates  that  cither  two  or  three  dayt  after  the  dithonour  of  the 
bill,  notice  waS:  given  by  letter  to  the  defendant,  notictf  in  two  days 
being  ia  lime,  ,bu4  notice  on  the  third  too  lale,  it  cannot  be  left  as  a 
question,  ^r  the  jjity  whether  notice  was  given  in  tiae,  althoi^  the 
defendant  has  had  notseo  t»  produce  the  letter  which  would  at* 
certaia  tb^  time.  Per  Lord  BUeuboroiigfa :  The  witness*  taya  two  or 
th^ee  day»^  but  the  third  day  would  be  too  late,  it  lies  upon  the 
plaiotif  to  show  that  notice  was  given  in  due  time  and  I  oaimot 
90  upon  probable  evidence  without  positive  proof  of  the  hci^  nor 
can  1  infer  duo  notice  f^om  the  non-production  of  the  letter,  the  oolf 
coni«qM<ttee  is»  thai  yoa  aiay  give  parol  evidence  of  it.  The  onor 
proband!  lie$  opo»  the  plaintiff,  and  since  he  has  not  pioved*dar 
amiGa  he  aautt  be  caUe4    PlakitiA  nonaoifeed. 
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ing-hoart  ',  and  consequently,  whether  notice  of  non-  sffly.Theifaie 

A  •/  Wnfto  protest  niiit 

payment  can  be  given  until  after  that  day  ».     But  we  !»  made  and  no. 
have  seen,  that  according  to  the  more  recent  decision^ 
notice  of  non-payment  nxty  be  given  on  the  last  day 
of  grace '.    The  usual  practice  is,  to  present  such  a  bill 
for  payment  in  the  course  of  the  morning,  and  if  re* 
fused  in  LoiKlon,  for  a  notary  ♦  to  present  it  again  in 
the  evening,  and  if  payment  be  then  also  rrfused,  the 
notary  notes  it,  and  it  should  be  returned  to  the  party 
from  whom  the  holder  received  it,  if  resident  in  the 
same  place,  early  in  the  next  morning,  (usually  by  ten 
oclock,  but  depending  on  distance)  and  if  residing 
elsewhere,  by  the  post  of  that  day ;  and  this  course  is 
certainly  regular ;  as  it  is  in  no  case  necessary  to  give 
mtice  of  non'-payment  of  an  iniand  bill  on  the  day 
^f  refusal  K    On  the  day  after  that  on  which  the  bill 
becomes  due,  and  when  it  was  presented  for  payment 
and  refused,  the  then  holder  must  give  notice  of  the 
non-pfiyment  to  the  next  preceding  party;  and  it 
seems  now  to  be  established,  that  where  the  parties 
live  in  I^ndon,  or  in  an  adjacent  village  within  the 
limits  of  the  two-penny  post,  each  party  has  an  entire 
<lay,  after  that  on  which  he  was  informed  of  the  dis- 
honour, to  give  notice  to  the  immediate  indorser,  and 
that  the  notice  may  be  given  by  letter  put  into  the 
post-office,  however  near   the  residence  of  the  dif- 
ferent parties  may  be,  sufficiently  early  to  be  received 
on  the  day  on  which  he  is  entitled  to  notice^;   and 

'Leftiry  t^.  Wills  4  T.  R.  170,  ante,  365.— Hoyffes  v.  Birks, 
5  Bos.  &  PuK  602.— Colkei  v.  Freeman,  2  T.  R.  Sg. 
^  Id.  ibid. 
'  Amei  S65y  n.  5. 

*  But  it  is  in  no  case  necessary  to  have  an  inland  bill  presented  for 
payment  by  a  notary. — Leftley  v.  Mills,  4T.  R.  1 70,  unless  to  sub* 
jvct  the  drawer  and  iiidorsers  to  payment  of  interest,  damages,  &c.-« 
iJnulagtr  V.  Talleyrand,  ?  Esp  Rep'.  560.  ante, 282, 3. 

*  Id,  ibid.— Darbiahire  v.  Parker,  6  Foist.  8, 9»  and  10.— Tindal  v. 
Bro*n,  I  T  R.  l68,  p.— Russel  v.  Langstafle,  Dough  515. — MuiU 
m&Q  *o.  D'Eguino,  2  Hen.  fiUu  5i65 — Burbridge  <v.  Manners,  3  Campb. 
i9d.  ante^  365,  6. 

*  Scott  9.  Lifford,  9  East  347.— 1  Campb.  249-  S.  C.-^Smith  «• 

I>  B 
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Jgjjjg^  wlwrc  tb^  pvtWi  cto  not  neside: ».  l40iidoQ,  it  will  be 
be  mii(te  aiidJacH    s^^cif^nt  if  tJM^  wxtv^  isves  iMti^pe  to  H^  immediate 

iqdorsQi;  by  the  n^t  practiqa)  ffOtH  after  he  hay  himself 
reqciivedf  noticft' ;  of,  he  may  ^c^d)  notice:  by  %  private 
hand^  pro^idi^.it  bci  diijiivc^red  (m  the  same  day  that  it 
urould  hayej  vdMOd  by  ^e.  post  *•  And  with  reference 
to  the;  prisc^ks  of  thed$(;i«iqii«  oa.  the;  tot  bmnch  of 
thift  rule^  and  %  t^e.  take,  of;  <»ftainty,  it  may  be 
c9iVH4era4  io  all  ca«^s»suffi€i«Qt»  whether  ^  paitie^ 
j^AVlfs  iih  IyP9doii ',  or  elaewbef^i  if  ea«b  fqrwaid  no- 
tM^ft  on  the  day  aftcir  that  on  whigh  he  re.ceived  in- 

formatipiD  Qf  the:  dishonour  of  th«<  biU*  Th^t  ft>llowiDg 
recent  decisiQ98^  will  e^l^ablft^h  theae.  rulos. 

According  tp.  the  cased  collected  in.  Dacbiabire  w . 
Tv)ifit\  tbft  npticj^.of  nonrpayment.  nwst  be  given 
within  a  re^Ti^piia^/e  time;,  which  is  a  question  of  law 
depending  nevertheless  upon  the  Qircumstances  of 
ea<:h  cas^.  In  this  c^se  Mx«  Jiistice  Lawrence  saidi 
'^  The:  geiie>*ai  rule,.  a»  collected  from  the  eases,  seems 
^'  to  be  with  respeqt  to .  persons  liying  in  the  sane 
^  town)  that  the  notiice  shall  be.  given  by.  the.  next  day; 
^'  and  with  regard,  to  such  aa  live  sA  difierent  places, 
'<  that  it  should  b»i  tent  by  the  n^t  post.  But^  if  in 
*^  any  particular  pjace,  the  post  should  go  out  so  early 
'*  ai^r  thp  receipt  of  the  intelligencei  as  that  it  would 
*'  bie;  inponyeniept  to  require  a  strict  adherence  to  the 
*' general  rule^  theawith  respect^  to  a  case  so:  circum- 
'*  stancedi  it  would  not  be  reaj^onable  to  r^uire  the 
**  notice  to  be  sent  till  the  second  post  *."    . 

M^here  notice  of  the  dishonour  of  a  bill  of  ei^cbai^ 
by  the  acceptor,  in  London,  was^  sent  by  the  post  to 
the  holder  in  Manchester,  where  the  letter  was  de- 

Mullet,  eCampb.  208.— March  «.  Maxwell,  2  Campb.  210.--Jiir*ct- 
son  V.  Swiiiton,  2  Caropb.  374. — Hillon  v.  Fiurclough,  2  Campb.  6S3. 
Hayne»  v.  Birks,  3  Bos.  &  Pul.  599. 

^DarUshire  <v.  Pfen-ker ,  6  East.  3.  ante,  2S5  to  288,  as  to  the  su^ 
flcieacy  of  notice  bv  the  post* 

*  Bancroft  v.  Hall;  1  Holt,  C.  N.  P.  476.  ante,  285, 6. 

'  Juipeion  ^ir.Swinton,  2  Caii^>b.  374. — 2  Taunt.  224^.8;  C. 
^6Bast  3'ft9^tol2. 

*  I|nbitUie  V.  Parktf ;  6  East.  3^ 
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livered  out  between  eight  and  nine  o'dcck  in  th6  sdiy.  The  ttMc 

morning,  and  the  post  went  ont  for  Liverpool,  whei'e  be^Se'a^dno* 

the  drawer  lived,  between  twelve  at  noon  and  one,    *^*^'^®"* 

and  the  holder  did  not  send  notice  to  the  drawer  by 

the  post  either  of  the  same  day  or  the  «e^/,  but  sent  it\ 

in  a  letter  by  a  private  person  on  the  latter  day,  who 

did  not  deliver  it  to  the  drawer  till  two  houf s  after  thd 

post  delivery,  and  oiily  about  on6  hour  before  the  post 

left  LiverpobI  for  London,  whereby  the  drawer  was 

so  agitated  that  he  eould  not  write  iA  time  for  that  , 

day's  post  to  London;  it  was  holden,  that  at  all  Events 

the  holder  had  made  the  bill  hii  own  by  fiis  laches  ' ; 

for  whether  reasonable  notice  be  a  quesftion  of  law,  or  of 

fact,  or  whether  the  general  rule  of  law  requife  notic6 

of  the  dishonour  of  a  bill  to  be  sent  to  si  party  living  at 

another  place  by  the  next  post  after  it  is  received^  by 

which  must  be  understood  the  liext  practicable  post 

in  point  of  time  and  distance,  and  ivhether  fouY  hours 

between  the  coming  in  and  going  out  of  the  post  be 

ai  sufficient  interval  in  point  df  practical  convenience 

to  receive  the  notice,  and  to  prepare  a  lettier  of  advice 

to  the  drawer ;  at  all  events  the  holder  ought  to  have 

written  by  the  post  of  the  next  day  after  notice  received 

iy  hifttj  and  ought  not  to  have  delayed  the  receipt  of 

notice  by  th€  drawer  until  after  the  arrival  of  the  next 

post,  by  sending  the  letter  by  a  private  hand  *. 

But  we  have  sedn,  that  provided  the  notice  arrive  on 
the  proper  day,  the  sending  it  by  a  private  hand,  by 
which  a  later  delivery  on  that  day  was  occasioned  than 
if  it  had  been  sent  by  the  post,  will  not  prejudice  *. 

Where  a  bill  of  exchange  passed  through  the  hands 
of  five  persons,  all  of  whom  lived  in  London,  or  the 
iieighbourhood,  and  the  bill  when  due  being  disho- 
noured, the  holder  gave  notice  on  the  same  day  to  the 
fifth  indorser,  and  he  on  the  next  day  to  tlie  fourth. 


*  DtrbUhsre  v.  PaTker,  6  East  3. 

'  Biikicioft  «^  Hall,  1  Holt,  C.  N.  P.  4r6.  ant«,  28^.  n.  ^. 

DPS 
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sdiy.  TtieH>iit     and  hc  on  the  next  clay  to  the  third,  and  he  on  tlve 

when  protest  nratt  ,  ,    i  i  i 

b3  made  ftad  no-  next  day  to  the  second,  and  he  on  the  same  day  to 

the  first,  the  court  were  of  opinion,  on  a  case  finding 
these  facts,  that  due  diligence  had  been  used  \ 

Where  a  bill,  indorsed  in  blank,  and  deposited  by  tbe 
holder  with  bis  bankers,  became  due  on  Saturday, 
and  was  presented  for  payment  about  two  o'clock  on 
that  day,  and  payment  being  refused,  the  bill  was 
noted,  and  again  presented  between  nine  and  ten  in 
tlie  evening  by  a  notary,  and  on  Monday  the  bankers 
informed  the  holder  that  the  bill  was  dishonoured, 
who,  on  Monday  about  noon,  gave  notice  by  the  post 
to  the  indorse r,  and  it  appearing  that  the  holder 
lived  at  Knightsbridge,  and  the  indorser  in  Totten- 
ham-court-road, it  was  holden,  that  this  notice  was 
sullicient  to  entitle  the  holder  to  recover  against  the 
indorser*;  and  Lord  Alvanley,  C.J.  observed,  that  as 
soon  as  the  banker  is  informed  of  the  non-payment  of 
a  bill,  it  becomes  his  business  to  acquaint  his  principal 
of  that  circumstance  ;  and  that  if  a  bill  be  returned 
to  a  banker,  he  is  bound  to  give  notice  to  his  princi- 
pal that  very  day^  if  he  can  do  so  by  using  ordinary 
diligence  ';  but  that  in  the  last-mentioned  case,  it  was 
impossible  for  the  bankers  on  Saturday  night  to  give 
notice  to  the  plaintiff,  since  tlie  bill  was  not  presented 
by  the  notary  till  between  nine  and  ten  o'clock.  On 
Sunday  of  course  they  were  not  bound  to  do  so.  And 
on  Monday  they  did  apprize  the  plaintfff  of  the  non- 
pa3anent ;  that  it  did  not  appear  at  what  time  on 
Monday  the  plaintiff  received  the  notice.  The  plain- 
tiff was  not  bound  to  be  at  home  the  whole  of  the 
day ;  and  supposing  him  to  have  returned  home  late 
on  that  day,  he  was  not  bound  to  send  a  special  mes- 
senger to  the  defendant ;  if  he  informed  the  defendant 

*  Hilton  <t;.  ShcphercJ,  6  East.  14.— Smith  f.  Mnlleu^  2  Camp b. 
5?08 ;  and  sec  Juincson  v,  Swioton,  2  Campb.  374. — 2  Taunt.  324, S.C 

*  Hayftcs  p.  Birks,  3  Bos.  &  Pul.  SC^. 

'  Not  so  now  ;  a  banker  is  considered  as  a  distinct  holderi  tliougk 
he  is  possessed  of  tbe  bill,  merely  to  receive  for  his  customers.  Robsoa 
V.  Bennett,  2  Taunt.  38S.— Langdalc  v.  Trimmer,  15  East.  29i. 
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tlie  course  of  the  post  it  was  sufficient.     Certainly  he  Afly.Theiiair 

wbmpfOtettiMiit 

was  bound  to  write  by  the  two-penny  post  on  Mon-  bciiiacie«di»- 
day,  and  supposing  him  to  have  done  so,  the  defendant 
would  only  receive  his  letter  on  Tuesday.  It  appear- 
ed, that  on  Tuesday  he  did  receive  the  notice.  The 
court  could  not  so  nicely  measure  the  minutes  as  to 
consider  whether  the  precise  time  of  the  receipt  cor- 
responds with  the  time  at  which  a  letter  sent  by  the 
post  ou  Monday  night,  would  arrive. 

In  Robson  v.  Bennett ',  it  was  held,  that  a  person  re- 
newing a  check  on  a  banker,  is  equally  authorized  in  . 
lodging  it  with  his  own  banker  to  obtain  payment,  as 
he  would  be  in  paying  it  away  in  the  course  of  trade, 
although,  in  conseqiience  thereof,  the  notice  of  disho- 
nour is  postponed  a  xlay,  one  day  being  allowed  for 
notice  from  the  payee  to  the  drawer,  after  the  day  on 
which  notice  is  given  by  the  bankers  to  the  payee,  and 
the  bankers  are  to  be  considered  as  distinct  holders  : 
and  the  same  doctrine  was  established  in  Langdale  r. 
Trimmer  *, 

So  in  the  case  of  Scott  v.  Lifford',  where  the  in- 
dorsee of  a  bill  of  exchange  lodged  it  with  his  bankers, 
who  presented  it  for  payment  on  the  fourth,  when  it 
was  dishonoured,  and  on  tlic  fifth  they  returned  it  to 
the  indorsee,  who  gave  notice  to  the  drawer  of  the 
dish(mour  on  the  sixth  by  the  two-penny  post,  it  was 
held,  that  such  notice  was  reasonable.  And  Lord 
Ellenborougb,  C.  J.  said,  '^I  cannot  say  that  the 
•'holder,  on  the  return  of  the  bill  dishonoured  to  him, 
"  is  bound,  omissiso  mnibus  aliis  negotiisy  to  post  off 
"immediately  with  notice;  if  reasonable  diligence 
"has  been  used  it  is  sufficient.** 

But  in  the  recent  case  of  Smith  v.  Mullett*,  which 
was  an  action  by  Xht  fourth  against  thcjirst  indorsee. 


'  Robson  'u.  BcnneU,  2  Taunt.  388.  ante,  404.— BayU  126. 
*  Langdale  v.  Trimmer,  15  Kast.  291.— Iia)rl.  126. 
*ScoU  t7.  LiflTord,  9  East.  347.— I  Campb.  249.  S.  C. 
^  Smith  V.  Mulietty  2  Campb.  20S  ;  and  sec  id^S?^. 
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3diy.  The  time     all  the  D^Tties  to  wbich  resided  in  London,  it  appeared, 

when  protest  most  r         ,  t* 

tenftdeaadiio.    that  the  plaintiff  received  notice  of  the  dishonour  of 

the  bill  from  his  indorsee  on  the  20th  of  the  month, 
and  gave  potice  to  his  immediate  indorser,  by  a  letter 
put  into  the  tviro-penny  post-office  on  the  evening  of 
the  21st,  but  so  late  that  it  was  not  delivered  out  till 
the  morning  of  the  S^d,  it  was  held,  that  by  this  ne- 
glect the  plaintiff  had  discharged  all  the  prior  indorsers, 
although,  in  the  course  of  the  SSd,  notice  of  the  dis* 
honour  was  given  both  to  the  second  indorsee  and  to 
the  defendant.  And  Lord  EUenborough  in  this  case 
said,  '^  It  is  of  great  importance  that  there  should  be  an 
'^  ^tablished  rule  upon  this  subject ;  and  X  think  there 
'^  can  be  none  more  convenient,  than  that,  where  the 
parties  reside  in  London,  each  party  should  have  a  day 
to  give  notice.  I  have  before  said,  the  holder  of  a  bill 
of  exchange  is  not,  omissis  omnibus  aliis  negotiUt 
^^  to  devote  himself  to  givipg^  notice  of  its  dishonour.  It 
"  is  enough  if  this  be  done  with  reasonable  expedition, 
^'  If  you  limit  a  man  to  the  fractional  part  of  a  day,  it 
"  will  come  to  a  question,  how  swiftly  the  notice  can 
"  be  conve3'ed  ?  A  man  and  a  horse  must  be  employ- 
^'  ed,  and  you  will  have  a  race  against  timp.  But  here 
'^  a  day  has  been  lo^t.  The  plaintiff  had  notice  him- 
^'  self  on  Monday,  and  does  not  give  notice  to  hjs  in- 
'*  dorser  till  Wednesday.  If  a  p?irty  has  an  entire  day 
^^he  must  send  off  his  letter  conveying  the  notice 
'*  within  post  time  of  that  day.  The  plaintiff  pnly 
^  wrote  thiC  letter  to  Aylett  on  the  Tuesday ;  it  n^ight . 
^^  as  w'ell  have  continued  in  his  writing-desk  on  the . 
^  Tuesday  night  as  li^  at  the  po^t-otfice.  Hie  has 
**  clearly  been  guilty  of  lacllibs,  by  which  the  defend- 
"  ant  is  discharged.''  And  in  Marsh  r.  Maxwell ', 
Lord  Ellenbprough  ruled,  that  upon  t|ie  dishonour, 
of  a  bill,  it  is  not  enough  that  the  drawer  or  indorser 
receives  potice  in  as  many  days  as  there  are  subse- 
quent indorsers,  unless  it  is  shown  that  each  indor*' 
.■^■w^'^'^-'^^— ^— — ^  ■■  I  ■  111.      1— — i— ^— ^— ^ 

^  Mf ffijb\  V.  Stmjiiyrf II,  2  Camjpb,  210. 


sec  gave  notice  vithm  n  day  lf5tcr  reoeiving  it ;  sitid  ^^^*flJ^ 
ifany  <Aie  has  been  beyond  the  day,  tlie^mwer  and  be  mwie  and  iwi^ 
prior  iudonsers  are  discharged.  But  in  a  snfoseqiie&t  ctlsft 
of  Ctttler  V.  fioddy  %  tiiis  doctrine  waft  denit^d,  and  the 
question  has  been  recently  re$erved  for  dve  tofriniim  of 
the  court  *. 

From  the  above-mentioned  case  of  Smith  t;.  Mullett% 
it  appears,  that  though  the  holder  is  not  bound  to  send 
a  special  messenger,  and  may  give  notice  by  the  post, 
he  must  take  care  to  put  the  letter  in  the  post  suffi- 
ciently early  on  the  day  after  he  has  htmself  received 
notice,  that  the  party  to  whom  it  is  addressed,  may  re- 
ceive the  letter  on  that  day. 

We  have  seen  that  the  holder  will  be  excused  th  the 
delay  of  giving  notice  in  the  usual  time,  by  the  day  on 
which  he  should  regularly  have  given  notice  being  a 
day  on  which  he  is  strictly  forbidden  by  his  religion  to 
attend  to  any  secular  affairs  ^  or  by  the  absconding  of 
die  drawer  or  indorser '. 

Where  it  may  be  necessary  to  give  notice  of  non- 
payment to  a  banker;  it  may  be  proper  to  give  it  in  the 
usual  hours  of  business,  but  to  other  persons  the  parti- 
cular hour  of  the  day  h  not  in  general  '• 

The  remaining  points  relhtive  to  the  time  Of  giv- 
ing notice  mil  be  founds  ante^  288  to  S92. 

In  respect  to  the  perion  b^  ^  and  to  whom '  notice  o^  The 
non-payment  should  be  given,  and  the  liabitUy  of  the 
4ifferent  parties  to  the  bill  on  notice  of  the  non-pay- 
ment', and  how  the  consequences  of  the  laches  of  the 

^  Coder  snd  snother  r.  tknidy,  K.  B.  Guildhall,  4th  Jtiiie*  liH^ 
cor.  ILord  ElleDborougb.     Pauen,  attorocy  far  the  defendant. 

*Turoi>r  v.  Leach,  K.  B.  A.  D.  1818.  A  sjpccial  caae  reserved,  Lowtf 
aai  Bower,  for  the  plaiitiiff. 

^  See  also  Hilton  v.  Fairdough,  2  Ca|npb«  633. 

♦  Ante,  i277. 
'  8targe»  i?.  Drrrish^  Wightw.  76. 

*  Jameson  p.Swintoif,  2Taunt.  2^4. — Barclaji^.  Baylcy,  i  ^ampb. 
5^7.— Cross  V.  Smiih,  1  M.  St  S.  64^.^Bancroft  v.  Hall,  1  Holt, 
C.  N.  p.  476-  ante,  353  10  355.— Bay  I.  127. 

[  Ante,  292  to  295. 

•  Ante,  295  to  397. 
^  Ante,  298  to  301. 
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TheraggMy      holdef  may  be  waived^  or  otl^envise  done  a vay ",  the 

rules  already  stated,  as  to  the  conduct  of  the  holder  in 
the  case  of  non-acceptancCf  are  so  applicable,  that  it 
MTOuld  be  repetition  here  to  make  any  observation  on 
those  points ;  the  reader  is  therefore  referred  to  the 
preceding  part  of  the  work  *. 


^^mJ^Ju^.      W^  ^^^^  already  considered  the  nature  of  the  protest 

for  better  security,  and  of  an  acceptance  supra  protest'. 
The  nature  of  a  payment  supra  protest  remains  to  be 
considered. 

Payment  of  a  bill,  whether  foreign  or  inland ',  be- 
pg  refused;  any  third  person^  not  party  to  the  bill,  as 
he  might  have  accepted,  so  he  may  after  protest  pay  it, 
for  the  honour  of  the  drawer,  or  any  of  the  indorscrs  * ; 
which  payment,  as  it  i^  always  made  after  protest, 
is  called  payment  supra  protest  * ;  but,  the  acceptor, 
if  he  have  previously  made  a  simply  acceptance,  can- 
pot  pay  in  honour  of  an  indorser,  because,  as  acceptor, 
he  is  already  bound  in  that  capacity  ^ ;  he  m^y,  how- 
ever, when  he  has  accepted  a  bill  without  hav|n^  ef- 
fects of  the  drawer  in  his  hands,  and  no  provision  has 
been  made  by  the  drawer  for  payment,  siilfcf  the  bill 
to  be  protested,  and  then  pay  supra  protest  ^ ;  jn  which 
qase  he  will  have  a  remedy  on  the  bill  against  the 
drawer  ^  A  party  paying  a  bill  supra  protest,  which 
has  alrciady  been  accepted  by  another,  paay  sue  such 
first  acceptor';  but  if  a  person  take  up  a  bill  for 
the  honour  of  the  drawer,  he  has  no  right  of  action 


^i«*i 


*  Ante,  301  to  SOp. 

*  Anie,  292  to  309. 

'  Ante,  309  —Smith  v.  Nisscn,  1  T.  R.  269. 

♦  Fairl^y  v.  Roch,  Lutw.  891,  892. — Marius,  128.---Bayl.  146. 
'  Biaues,  pi.  50. — Mar.  128. 

•  Beawos,  pi.  51. 
^  Id.  pi.  52. 

*  Id.  ibid. ;  and  Raper  v*  Birkbeck,  15  East*  !/• — Bayl.  14£» 

•  Ex  parte  Wackerbarth,  5  Vcs.  jun.  5/4. 
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^jpinst  the  acceptor,  If  lie  accepted  it  for  the  accom-  sect.  4.  or  pay- 
niodation  of  the  drawer  *. 

In  general,  no  person  should  pay  m  lionour  of  ano- 
ther, before  the  bill  has  been  protested  for  non-pay- 
Tiient;  and  it  is  said  that  he  should  not  even  then 
make  such  payment,  before  he  has  declared  to  a  notary 
public  for  whose  honour  he  intendsmakingit,  of  which 
declaration  the  notary  must  give  an  account  to  the 
parties  concerned,  either  in  the  protest  itself,  or  in  a 
separate  instrument  *.  If,  however,  the  acceptor  su- 
pra protest  for  the  honour  of  the  drawer  or  indorser^ 
recei\'e  his  approbation  of  the  acceptance,  he  may  pay 
the  bill  without  any  protest  for  non  payment'. 

Although,  with  respect  to  other  debts,  a  stranger, 
who  has  no  interest  in  them,  does  not,  by  paying 
them,  entitle  himself  to  the  rights  of  a  creditor, 
unless  he  have  the  consent  of  the  debtor  to  such 
payment  \  yet,  with  regard  to  bills  of  exchange,  a 
stranger,  who  pays  them  in  case  of  protest,  acquires 
all  the  same  rights  that  the  holder  of  the  bill  had, 
although  no  regular  transfer  of  the  bill  were  made 
to  him';  and  he  may  maintain  an  action  against 
the  person  for  whose  honour  he  discharged  the  bill, 
either  on  the  bill  itself*,  or  on  the  count  for  money 
paid  to  the  defendant's  usc^.  A  person  taking  up 
a  bill  for  the  honour  of  the  drawer  has,  however, 
no  right  against  the  acceptor  without  effects  '•  The 
reason  of  die  above  exception  to  the  general  rule. 


"  Ex  parte  Lambert,  13  Ves.  jun.  179.— Ba>K  1^6»  148. 

*  Bcawes,  pi.  S3.— Mar.  128. 
^  Keawes,  pi.  48. 

*  Kxall  V.  Partridge,  8  T.  R.  310.— 1  Rol.  Ab.  11.— Lanipleigh  r, 
Buthwait,  Hob.  105.— Siokcs  v.  LcwU,  1  T.  R.  20.— lb  Williams  «. 
Millington,  1  Hon.  Bla.  83 — Jenkins  r.  Tucker,  M.  91.    . 

*  .Meriens  r.  Winnington.  1  Ksp.  Rep  112.— Poih.  pi.  171.— Ex 
parte  Wackcrbartb,  5  Ves.  jun.  574. — Manning's  Index,  70. 

*  Fairjey  ».  Roch,  Luiw.  891.    Sec  Manning's  index,  70. 
^  Smiib  V.  Nissen,  1  T,  R.  26'9. 

*  Ex  parte  Lambert,  l3  Ves.  jun,  179.— Bayl.  148. ;  but  see  S  Vd. 

jun.  574. 
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Sect. 4.  Of/Ny    piedudinff  a  party  from  constituting himielf  them- 

ditor  of  another^  witliout  his  concuFrence,  it  has  been 
ohserved,  is»  that  it  induces  the  friends  of  the  drawer 
or  indojTsers  to  render  them  this  service,  it  tends  to 
prevent  the  gneat  expense  attending  the  return  of  a 
bill,  and  preserves  the  credit  of  the  trader ',  &c. 

'  Beawes,  pi.  54.^PoUi.pl  171. 
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CHAPTER  VIL 

OF   CHECKS  OK    BAKKEM. 

A  CHECK,  or  draft,  on  a  banker,  is  a  written  order 
or  request,  addressed  to  persons  carrying  on  the  busi* 
ness  of  bankers,  and  drawn  upon  tlifiqi  by  a  party 
having  money  in  their  hands,  requesting  them  to  pay 
OD  presentment  to  a  person  therein  named,  or  to 
bearer,  a  named  sum  of  money.  The  form  of  a  check 
has  already  been  given  %  It  nearly  resembles  a  bill 
of  exchange,  but  it  is  uniformly  made  payable  to 
bearer,  and  must  be  drawn  upon  a  regular  banker. 
On  account  of  the  daily  and  immedis^te  use  of  checks^ 
the  legislature  hits  exempted  them  from  stamp  duties, 
provided  tfaey  be  for  the  payment  of  money  to  the 
bearer  on  demand,  and  drawn  upon  a  banker  or  persoja 
acting  as  such,  residing,  or  transacting  the  business  of 
a  banker,  within  ten  miles  of.  the  place  where  such 
draft  or  order  shall  be  issued,  and  provided  also  that 
such  place  be  specified  in  such  draft  or  order,  and  that 
the  same  bear  date  on  or  before  the  day  the  same  shall 
be  issued,  and  do  not  direct  the  payment  to  be  made  by 
bills  or  promissory  notes  *.  We  have  before  considered 
the  decisions  upon  this  enactment'.  If  these  requisites 
be  not  strictly  observed,  an  unstamped  check  cannot 
be  re;^d  in  evidence  for  any  purpose  *. 

It  was  once  thought,  that  a  check  or  draft  on  a 
banker  is  not  negotiable  generally,  but  only  so  within 
the  bills  of  mortality  *.  But  it  is  now  s^ettled,  that 
they  are  as  negotiable  as  bills  of  excliange,  though, 
strictly  speaking,  they  are  not  due  before  payment  is 

■  Ante,  6$. 

*  55  Goo.  S.  c.  184.    Ante,  67,  8. 

'  Ante,  71. 

^  Borradaile  v.  MiHdleton«  S  Caropb.  53. 

'  Grant  v.  Van|ihan,  3  Burr.  1517* 
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demanded,  in  which  respect  they  differ  from  biili  of 
exchange  or  promissory  notes,  payable  on  a  particular 
day  '•  In  practice,  they  are  taken  in  payment  as  cash, 
and  it  has  been  decided,  that  a  banker  in  London,  re- 
ceiving bills  from  his  correspondent  in  the  country,  to 
whom  they  had  been  indorsed  to  present  for  payment, 
is  not  guilty  of  negligence  in  giving  up  such  bills  to 
the  acceptor  upon  receiving  a  check  on  a  banker  for 
the  amount,  although  it  turn  out  that  such  check  is 
dishonored*.  They  must,  however,  be  described  as 
checks,  and  not  as  cash  in  an  annuity  transaction  \ 
And  in  an  action  for  usury,  the  forbearance  should  be 
laid  from  the  time  when  the  check  was  actually  re- 
ceived, and  not  from  the  time  when  it  was  given*.  It 
is  said  that  checks  are  not  protestable ' ;  and  this  doc- 
trine seems  to  be  correct,  because  checks  are  payable 
on  presentment,  and  the  statute  9  &  10  Will.  3.  c.  17. 
applies  only  to  bills  of  exchange  payable  after  the 
date. 

In  the  ordinary  course  of  business,  a  check  cannot 
be  circulated  or  negotiated  so  as  to  affect  the  drawer, 
who  has  funds  in  the  hands  of  the  bankers,  after  bank- 
ing hours,  of  the  day  after  he  first  issues  it  *.  But 
where  the  drawers  of  a  banker's  check  issued  it  nine 
months  after  it  bore  date,  upon  a  consideration  which 
afterwards  failed,  as  betweed  them  and  the  persons  to 
whom  they  delivered  it,  it  was  held  that  they  could 
not  be  permitted  to  object  this  circumstance  in  an 
action  brought  by  a  subsequent  holder  for  a  valuable 
consideration^  and  without  notice,  though  by  the  ge- 
neral rule,  any  person  receiving  a  negotiable  instru- 
ment after  it  is  due,  is  deemed  to  have  taken  it  upon 
the  credit  of  the  person  from  whom  he  received  it,  and 

*  Per  Lord  Kenyon  in  Boehm  o.  Stirling,  7  T.  R.  430. 
»  Russell  V.  Hankcy,  7  T.  R.  12.  Ante»368. 
'  Poole  V.  Cabanes,  8  T.  R.  328.— Duff  v.  Atkinson,  S  Vet  577* 
580. 
^  Borradailc  v.  Middletoii,  2  Campb.  SS. 
'  Grant  v.  Vaughan,  3  Burr.  1519. 
•Ante,  350,  I. 
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subject  to  the  same  equities  as  existed  between  him 
and  the  party  sued  on  such  instrument  '• 

With  respect  to  the  time  when  checks  should  be 
presented  for  payment^  tlie  general  rule  seems  to  be, 
tliat  it  suffices  to  present  it  at  any  time  during  banking 
hours  of  the  day  after  it  was  issued  \  If  the  banker 
on  whom  tlie  check  is  drawn  has  reason  to  suspect 
that  the  drawer  has  committed  an  act  of  bankruptcy, 
be  cannot  safely  pay  the  draft,  because  the  payment  of 
^  check  on  a  banker  is  not  protected  by  the  statute 
15  Geo,  2.  c.  32.  s.  1.  which  mentions  only  bills  of  ex- 
change and  debts  for  goods  sold  '•  Most  of  the  rules 
respecting  bills  of  exchange  affect  checks  on  bankers, 
and  therefore  it  may  suthce  to  refer  to  the  preceding 
part  of  the  work,  and  to  the  Index,  title  Check. 

>  Boehni  v.  Stirling,  7T.  R.  423.   Ante,  ]66»  in  notes. 

*Ante,  350,  1. 

^ilokoydv.  Whitehead,  1  Marsb.  Ica.  5  Taunt.  444. 
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CHAPTER  VITL 

OF    FHOSTISSORY    NOT£8-^B ANKERS  NOTES,  ilN0 
BANK   OF   ENGLAND   NOTES. 

Jl  HE  law  respecting  bills  of  exchange,  having  been 
pointed  out  in  the  preceding  chapters,  it  remains,  in 
the  present,  to  make  a  few  observations;  relative  to 
promissory  notes,  bankers  notes,  and  bank  of  Eng- 
land notes. 

2£»^'  ^iS^  ^  P^^'^^^^^S  ^^^^  is  defined  to  be  a  promise  or  en- 
gagement in  writing,  to  pay  a  specified  sum  at  a  time 
therein  Ihnited,  or  on  demand,  or  at  sigh^  to  a  person 
therein  named^  or  his  order,  or  to  the  bearer  \  The 
person  who  makes  the  note  is  called  the  maker,  and 
the  person  to  whom  it  is  payable  the  payee,  and  the 
person  to  whom  he  transfers  the  interest  by  indorse- 
ment, the  indorsee. 
The  usual  form  of  the  instrument  is  thus :— * 

£50  London ,  I  st  January » 1818. 

Two  months  after  date  (or  ^  on  demand**),  I  promise  to 
(Stamp)  pay  to  Mr.  A.B.  or  order   fifty  pounds,  for  valoe  re- 
ceived. 

CD. 
[Sometimes  are  here  subscribed^  *'  Payable  at  Meurs.  G.  Hs  and 
Co.  bankers,  London/'    But  tfiose  words  are  immaterial,  autt, 
325.] 

Observing  on  the  origin  and  nature  of  promissory 
notes,  it  has  been  well  remarked,  by  a  modem  writer  *, 
that,  as  commerce  advanced  in  its  progress,  the  mul- 
tiplicity of  its  concerns  required,  in  many  instances, 
a  less  complicated  mode  of  payment,  and  of  obtaining 
credit,  then  through  the  medium  of  bills  of  exchange, 

» 2  Bla.  Com.  467.— Bayl.  1.— Kyd.  IS.    Selwr.  N.  P.  4th  ed.  36l, 
*Kyd.  18. 


to  wbiQli  there  are,  iiv  general,  three*  parties.  A  tradi^r,  ^  i.  Wpw 
whose  situafeioii  and  civcumstances  rendered  ciedlC 
from  the  mercheat  or  manufacturer,  who  supplied;  him 
with  goods,  absolu^eljr  ndoesBur J,  mighthave  so  limits 
ed  a  coDBeeiion  with  die  commercial  world  at  •  large, 
that  he  could  not  easily  furnish  his  creditor  with  a  bill 
of  exchange  on  another,  hut  his  own  responsibility 
might  be  such,  that  his  engagement  to  pay,  reduced^ 
bto  writing,  might  he  accepted  with  the  same  con- 
fidence as  a  bill  on  another. 

The  validity  of  these  instruments,  though  favoured, 
by  many  judges,  met  with  a  strenuous  opponent  in 
Lord  Holt^  who,  as  it  has  been  observed',  most  per- 
tinaciously adhered  to  his  opinion,  that  no  action 
could  be  maintained'  on  a  promissory  note^  as  an  in- 
strumenty  but.  that  it  was  only  to  be  considered  as  evi- 
dence of  a  debt.  He  was  of  opinion,  that  actions 
upon  notes,  as  such,  were  innovations  upon  tlie  rules 
of  the  common  law ;  and  that  the  declarations  upon 
them  amounted  to  the  setting  up  a  new  sort  of  specialty 
unknown  in  Westminster-hall  *.  The  learned  judge 
appears  to  have  retained  this  opinion  in  a  case  >  where 
judgment  for  the  plaintiff,  in  an  action  on  a  promis-* 
fioiy  note^  was  reversed,  on  the  ground  that  the  custom 
alleged  in  the  declaration  was  void,  since  it  tended  to 
bind  a  man  to  pay  money  without  any  consideration. 
As  observed  by  Lord  Kenyon,  C.  J.  this  question  ex- 
ercised the  judgments  of  the  most  able  lawyers  of  the 
last  century;  but  the  authority  and  weight  which. 
I^rd  Hblt's  opinion  had  in  Westminster-hall,  made 
othets  yield  to  him;  and  it  was  thought  necessary  to 
resort  to    the    legislature  %  and  the  3  and  4  Anne, 

^  Brown  v.  Harraden,  4  T.  R.  1 5 1 . 

*  Gierke  «.  Martin,  2  Ld.  Raym.  758.— Story  v.  Atkins,  id.  1430. 
Trier  v.  Rridgman,  S  East.  359.— Watmslcy  v.  Child,  1  Vet.  34S. 

'Cterke  v.  Martin,  2  Ld.  Raym.  7^9- — Buller  v.Crrps,  6  Mbd; 
S9»  ^0.— Girant  v.  Vaughan,  3  Burr.  1520. 

^Blown  <^.Harraden»  4  T.  R;  151. 

Before  the  ttatutfe  of  queen  Anne  many  attempts  were  made  to  put*^ 
ptomisMiy  notes  on  the  footing  of  bills  of  exchangei  bntivithout 
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Sect. t.  Qf  pro?    c»  p ",  (iitade  perpetual  by  7 Ann.  c.  25 ..s,  3.)  was  passed : 

by  which,  after  reciting  *^  that  it  had  been  lield,  that 
'^  notes  in  writing,  signed  by  the  party  who  made  the 
^*  same,  whereby  such  party  promised  to  pay  unto 
•*  any  other  person,  or  his  order,  any  sum  of  money 


^*M«MBi 


success,  vide  Pearson  r.  Garrett,  4  Mod.  242. — Gierke  r.  Martin,  Ld, 
Raym.  757.— Salk.  129. — Burton  v.  Souter,  Ld.  Raytn.  77^,  and 
Williaras  v.  Cuttinj^  Ld.  Raym.  825.— ^aik.  24.-7  Mod.  154.- 
]]  Mod.  24,  and  si-c  4  T.  R.  151,  152. 

"  By  the  3  and  4  Anne,  c.  9-  s-  1-     Whereas  it  hath  been  heM,  that 
notes  in  wrtiing,  signed  by  the  party  who  makes  the  same,  wbereb/ 
spch  party  promises  to  pay  unto  any  other  person,  or  his  order,  any 
hum  of  money  therein  tnentioned,  are  not  assignable  or  indorsable 
Dver,  within  the  custom  of  merchants^  to  any  other  person ;  and  :bat 
such  person  to  whom  the  sum  of  money  mentioned  in  such  note  is 
payable,  cannot   maintain  an  action  by  the  custom  of  mercban(» 
at^ainst  the  person  who  first  made  and  signed  tlie  same;  and  that  any 
piTson  to  whom  such  note  should  be  assigned,  indorsed,  or  nade 
payable,  could   not  within  the  said  custom  of  merchants,  niaintiin 
any  action  upon  such  note  against  the  person  who  first  drew  aad 
signed  the  same;"  therefore,   to  the  intent  to  encourage  tnufe  and 
commerce,  which  will  be  much  advanced,  if  such  notes  shall  have  tba 
same  efiect  as  inland   bills  of  exchange,  and  shall  be  negotiated  in 
like  manner ;  be  it  enacted,  that  all  notes  in  writing,  that  aft^r  ibe 
Ist  day  o^  May*  in  the  year  of  our  Lord  1705,  shall  be  made  and 
signed  by  auy  person  or  persons,  body  politic  or  corporate,  or  by 
the  servant  or  agent  of  any  corporation,  hanker,  goldsmith,  merchant, 
or  trader,  who  is  usually  intrusted  by  him,  her,  or  them,  to  sign  soch 
promissory  notes  for  him,  her,  or  them,  whereby  such  person  or  per- 
sons, body  politic  and  corporate,  ivis»  her,  or  their  servant  or  agent  as 
aforesaid,  doth  or  shall  promise  to  pay  to  any  other  person  or  per- 
sons, body  politic  and   corporate,  his,  her,  or  their  order,  or  unto 
bearer,  any  sum  of  money  nicntioncMl  in  such  note,  shall  be  takeit 
and  construed  to  be,  by  virtue  thereof,  due  and  payable  to  anysiich 
person  or  persons,  body  politic  and  corporate,  to  whom  the  same  is 
made  payable,  and  also  every  such  note  payable  to  any  person  or  per* 
sons,  body  politic  and  corporate,  his,  her,  or  their  order,  shall  be  as- 
signable or  tndorsable  over,  in  the  same  manned  as  inland  bills  of 
exchange  arc  or  may  be,  according  to  the  custom  of  merchants ;  and 
that  the  person  and  persons,  body  politic  or  corporate, to  whom  such 
sum  of  money  is  or  shall  be  by  such  note  made  payable,  shall  and 
may  maintain  an  action  for  the  same,  in  such  manner  as  be,  she,  or 
they  might  do,  upon  any  inland  bill  of  exchange,  made  or  drawn  ac* 
cording  to  the  custom  of  merchants,  against  the  persoo  or  persons, 
body  politic  and  corporate,who,  ur  whose  servant  or  agent  as  afore* 
said,  signed  the  same ;  and  that  any  person  or  persons,  body  politic 
and  corporate,  to  whom  such  note,  that  is  payable  to  any  persoo  or 
persons,  body  politic  and  corporate,  bis,  her,  or  their  order,  is  in- 
dorsed or  assigned^  or  the  money  therein  mentioned  ordered  to  be 
paid  by  indorsement  thereon,  shall  and  may  maintain  his,  her,  or  their 
action  for  such  sum  of  money,  either  against  the  person  or  persons, 
body  politic  and  corporate,  who,  or  whose  servant  or  agent  as  afore- 
said signed  such  note,  or  against  any  of  the  persons  who  indoned  the 
same,  in  like  manner  as  in  cases  of  inland  bills  of  exchange. — Bayl.  1»2« 
*  See  observations  on  this  statute.    Cole  han  v.  Cooke^  Willes,  395. 
Bayl.  1. 
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'^  tlierein  mentioned,  were  not  assfgnable  or  indonable  sect.  t. of  pro* 

"  over,  within  the  custom  of  merchants,  to  any  other 

"  person ;  and  that  such  person  to  whom  the  sum*  of 

*^  money  mentioned  in  such  note  was  payable,  couM 

*<  not  maintain  an  action,  by  the  custom  of  merchant^ 

''  against  the  person  who  first  made  and  signed  the 

'*  same ;  and  that  any  person  to  whom  such  note  bad 

**  been  assigned,  indorsed,  or  made  payable,  could  not, 

*^  within  the  custom  of  merchants,  maintain  any  action 

'<  upon  such  note  aguinst  the  person  who  first  drew 

"  and  signed  the  same,  it  was  to  the  intent  to  en* 

*'  courage  trade  and  commerce,  which  would  be  mucli 

^'  advanced,  if  such  notes  should  have  the  same  effect 

"  as  inland  bills  of  e.vchange,  and  should  be  negoiiai^ 

**  ed  in  like  fnannei\  enacted,  that  all  notes  in  writing, 

"  made   and  signed  by  any  person  or  persons,  body 

''  politic  or  corporate,  or  by  the  servant  or  agent  of 

*^  any  corporation,  banker,   goldsmitli,  merchant,  or 

''  trader,  who  is  usually  intrusted  by  him,  her,  or  them, 

'^  to  sign  such  promissory  notes  for  him,  hei*,  or  theni^ 

"  wheicby  such  person  or- persons,  body  politic  and 

^  corporate,  his,  her,  or  tlieir  sen^ant  or  agent  as  afore- 

'^  said,  doth  or  shall  promise  to  pay  to  any  other  per- 

^*  son  or  persons,  body  politic  and  corporate,  his,  her^ 

''  or  their  order,  or  unto  bearer,  any  sum  of  money 

^*  mentioned  in  such  note,  shall  be  taken  and  construed 

**  to  be,  by  virtue  thereof,  due  and  payable  to  any  such 

♦*  person  or  persons,  boily  politic  and  corporate,   to 

^^  whom  the  same  is  made  payable ;  and  also  every 

"  such  note  payable  to  any  person  or  persons,  body 

'^  politic  and  corporate,  his,  her,  or  their  order,  shall  be 

*^  assignable  or  indorsable  over,  in  the  same  manner  as 

**  inland  bills  of  exchange  are  or  may  be,  according  to 

"  the  custom  of  merchants ;  and  that  the  person  or 

''  persons,  body  politic  and  corporate,  to  whom  such 

sum  of  money  is  or  shall  be  by  such  note  made  pay* 

able»  shall  and  may  maintain  an  action  for  the  same, 

in  such  manner  as  he^  she,  or  they,  might  do,  upon 

£  £ 


Mi 
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Sect.  1.  Of  pro-    *'  any  inland  bills  of  exchange^  made  or  draws  accord- 

''  ing  to  the  custom  of  merchants,  against  the  persoH 
or  persons,  body  politic  and  corporate,  who^  or  whose 
servant  or  agent  as  aforesaid,  signed  the  same ;  and 
that  any  person  or  persons,  body  politic  and  cor- 
porate, to  whom  such  note  that  is  payable  to  any 
person  or  persons,  body  politic  and  corporate,  hiS) 
''  her,  or  their  order,  is  indorsed  or  assigned,  or  t\i( 
"  money  therein  mentioned,  ordered  to  be  paid  by  in* 
**  dorsenient  thereon,  shall  and  may  maintain  his,  hep, 
•^  or  th^ir  action,  for  such  sum  of  money,  either  agaiust 
'^  the  person  or  persons,  body  politic  and  corporate, 
'^  \irho,  or  whose  servant  or  agent  as  aforesaid,  signed 
^'  such  note,  or  against  any  of  the  persons  that  in* 
f^  dorsed  the  same,  in  like  manner  as  in  cases  of  in- 
**  land  bills  of  exchange." 

It  has  been  considered  that  this  statute  of  the 
3  &  4  Ann.  c.  0,  giving  the  like  remedy  upon  promis- 
sory notes  as  upon  bills  of  exchange  (tbough  made 
perpetual  by  the  statute  7  Ann.  c.  2i,  passed  after  tlie 
union  with  Scotland)  does  not  extend  to  promissory 
notes  made  in  Scotland,  because  such  subsequent  statute 
only. made  the  former  act,  which  was  a  temporary 
law  of  England  to  have  perpetual  force  there  %  but 
subsequent  statutes  appear  to  recognize  notes  made  in 
Scotland  as  valid  K  And  although  the  statute  of  Ann. 
may  not  apply  to  notes  made  out  of  England ',  yet  it 
should  seem  tliat  notes  made  in  a  foreign  country  would 
now  be  held  valid  at  commoa  Jaw  ^  though  it  would* 

'  King  V.  Bsdale,  6th  Dec.  1711.  Forbes  on  BilU,  174. 

*  39  Geo,  3.  c/107.— re  Geo.  3.  c.  72, 

'  Bayl.  IS. — Carr  v.  Shaw,  infra.  419.  n.  1. 

^In  Pollard  v,  Herries,  3  Hos.  ^  Pui.  333,  a  promtssofy  note  was 
'made  in  Paris,  payable  there  or  ia  England,  and  no  objection  mai 
taken  on  that  account. — In  Hewitt  v.  Morris,  3  Canipb.  303,  a  de* 
claration,  on  a  note  made  at  Paris,  stated,  that  it  was  made  in  London, 
and  Lord  tlllcnborough  held,  that  this  was  no  variance,  because 
the  contract  evidenced  by  a  piomissory  note  is  transitory',  aj)d  iht 
place  where  it  purports  to  be  made  is  iiuroaterial,  and  the  plain- 
tiff recovered. — in  lloche  v.  Campbell,  3  Cainpb.  247.,  the  plaintiff 
declared  on  a  note  made  in  Ireland,  and  no  objection  waa  taken  oa 
that  account.  In  Splitgcrberv.  Kolm,  1  Stark.  125,  the  plaintiff  de- 
clared on  a  promissory  note,  drawn  in  Prussia,  against  the  mmker,  and 
no  objection  was  taken. 
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be  improper  to  declare  upon  them  as  made  in  pur-  s«t.  i.  of  pro* 
suance  of  the  statute '.  But  it  has  been  held,  that  the  "**^^"**** 
forging  a  Scotch  bank  note  was  not  an  offence  within 
the  English  statute  2  Geo.  2.  c.  25,  against  forgery,  the 
note  being  made  payable  locally,  where  it  was  drawn*. 
The  statute  48  Geo.  3.  c.  149.  s.  21,  directs,  that  all 
promissory  notes  made  out  of  Great  Britain,  or  pur- 
porting to  have  been  so  made,  shall  not  be  negoti-^ 
able,  circulated,  or  paid  in  Great  Britain,  unless  duly 
stamped  as  a  promissory  note  made  in  Great  Britain, 
and  subjects  the  party  offending  to  j£S0  penalty,  with 
an  exemption  in  favor  of  notes  made  payable  only  in 
Ireland.  The  more  recent  enactment  in  the  statute 
55  Geo.  3.  c.  184.  s.  29,  seems  only  to  apply  a  similar 
enactment  to  promissory  notesj  payable  to  bearer  on 
demand. 

Although  the  statute  3  and  4  Anne,  enacts,  that  all 
notes  in  writing,  made  and  signed  by  the  party  making 
it,  shall  be  valid  and  assignable  in  like  manner  as  an 
inland  bill,  yet  it  suffices  if  his  name  be  written  in 
any  part  of  the  note.  And  it  has  been  held,  that  if  a 
party  write  his  promissory  note  thus:— I,  John 
Dobbins,  promise  to  pay,  &c.  this  is  as  good  as  a  note, 
I  promise  to  pay,  and  subscribed  J.  Dobbins  '• 

'  Carr  v.  Sbaw,  B.  R.  Hil.  39  Geo.  3.  Bayl.  18,  n.  1.  In  an  action 
on  a  promissory  note  made  at  Philadelphia,  the  first  count  of  the 
declaration  stated,  tliat  the  defendant  at  Philadelphia,  in  parts  be- 
yond the  seas,  to  wit,  at  London,  &c.  according  to  the  Jotm  of  the 
statute^  &c.  made  hts  note  in  writing,  &c*  There  were  also  the  com* 
iDon  money  counts.  The  defendant  demurred  specially  to  the  6i  st  count, 
and  pleaded  the  general  issue  to  the  others.  On  the  demurrer  the  court 
intimated  a  strong  opinion  that  the  statute  did  not  apply  to  foreign 
notes,  and  advised  the  plaintiff  to  amend,  but  on  the  general  issue 
Lord  Kenyon  said,  the  note,  though  not  within  the  statute,  is  evidence 
to  support  any  of  the  nroney  counts,  and  the  plaintiff  had  a  verdict, 
at  Guildhall,  IstMay,  1799.  N.B.  The  pleadings  are  entered  as  of 
Michaelmas  Term,  39  Geo.  3.  Boll,  1238. 

*'nie  King  v.  Dick,  1  Leach.  C.  L.  4th  ed.  68.— 12  East  9^^  S.  C. 

*  Taylor  v.  Dobbins,  1  Jjtra.  339.     In   case  upon  a  promissory  -'- 

note,  the  declaration  ran,  tliat  the  defendant  made  a  note  et  manu 
sua  propria  scripsit.  Exception  was  taken  that  since  the  statute  he 
shciuld  have  said  that  the  defendant  signed  the  note,  but  the  court 
Leid  it  well  enough^  because  laid  to  be  wrote  with  his  own  hand>  and 


muMfy  applet. 
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Jl^w^i**^       The  abo\^  statute  being  a  remedial  law  aad  made 

for  th6  eneouragemeflit  of  tmde  and  commerce,  tli^ 
cMrts  have  construed  it  liberally  '#  The  statute  places 
promissory  notes  on  the  same  footing  as  bills  of  ex* 
change,  and  consequently  the  decisions  and  rules  re-* 
liting  to  the  one  are  in  general  applicable  to  the 
others  Thus  it  has  been  decided^  with  respect  to 
the  time  when  a  note  is  payable,  that  there  is  no 
difference  between  bills  and  promissory  notes ;  and 
the  latter,  when  payable  at  a  stated  time^  are  also 
entitled  to  three  days  of  grace  when  payable  to  bearer 
or  order  ^      And  in  Carlos  v.  Fancourt,  where   tba 


«>*• 


there  needs  no  subscription  in  that  case,  for  it  is  sufficient  his  name 
Is  in  any  pari  of  it.  I,  J.  S.  promise  to  pay,  is  as  good  as  I  proniii^e 
to  pay»  8uh»cribcd  J.  S.  See  also  Elliott  t\C(rwper,  I  Stra^  609.— 
2  Ld.  Raym.  1376.  and  Vin.  Abr.  tit.  Bills  of  Exchange,  Ih 

^ '  Selw.  Nl.  Pri.  4th  edit.  363. 

*  Bishop  V.  YoUD&i  2  Bos  &  Pul.  60.  4.— Hill o.  Ilalford,  id.  413. 
Coleham  v.  Cooke,  Willes,  39"^.  399*  note  b. — Brown  v.  Harradcnt 
4  T.  R.  15^.— Cbrlos  v.  Fancourt,  5  T.  R.  486.— Hcylinv.  Adamson, 
2  Burr.  669* — Bayl.  3.  note  a. ;  and  see  Smith  v.  Kendal,  6T.  R.  123. 
In  Heyiin  V.  Adamson,  2  Burr.  669i  the  question  was,  whether  (he 
indorsee  of  k  btU  was  bound  to  make  a  demand  upon  the  dittwcr,  as 
the  indorsee  of  a  note  must  upon  the  maker;  and  per  Lord  Mansfidd, 
while  a  note  continues  in  its  original  shape  of  a  promise  from  one 
man  to  another,  it  bears  no  similitude -to  a  bill ;  but  when  it  is  in- 
dorsedy  the  reseniblance  begins,  for  then  it  is  an  order  by  the  in- 
doner  upon,  the  make^  to  pay  the  indorsee,  which  is  the  tcrydeiattioii 
of  a  bill.  The  itidofser  is  the  diawer,  ^e  maker  of  tba  iiota  the 
actieptor,  and  the  indorsee  the  person  to  whom  it  is  made  payable; 
and  all  the  authorities,  and  particularly  Lord  Hardwicke,  in  a  case 
•f  Ham^rton  V,  Macktrdl,  M«  ID  Geo.  2.,  put  promisaery  n^its  on 
the  same  footing  with  bills  of  exchange. 

In  Brown  v*  Harraden^  4  T.  R,  148.,  where  the  court  decided, 
Hmt  three  dayi  graca  ahould  be  allowed  on  promissory  notes.  Lord 
KepyoB  obierved,  that  the  eifect  of  the  statute  was,  that  notes  vere 
,whplly  to  «iS9«me  the  ahape  of  bills ;  and  Buller,  J.  added,  that  the 
eases  cited  in  the  ai^uroent  shewed  clearly,  that  the  courts  of  West- 
minster had  thought  the  analogy  between  bills  and  notes  so  strong, 
that  the  rules  astabUshcd  with  respect  to  the  one  ought  also  to  prevail 
•s  to  the  other  1  that  the  language  of  the  preamble  of  the  act  was  e&- 
pKH  i  that  it  was  the  object  of  the  legislature  to  put  notes  exactlj 
Ha  the  same  ^<>otiQg  with  bills;  and  that  the  enacting  jp%xt  pursued 
that  intention.  'Hie  same  doctrine  is  to  be  found  in  Carlos  v.  Fan* 
courts  J  T.  R,  48j2.-«£die  v.  Bast  Iikdia  Company,  Burr.  1024. 

lo  2  Bla.  Com.  470.,  and  Bayley  on  Bills,  6^.,  it  is  said,  tM  » 
note  may  be  conaideied  on  comparison  with  a  bill  as  aocejptcd  trben  H 
isttsB. 

'  Brown  9*  Hamden»  4  T.  R.  152.  See  last  notei  and  cases,  HaA* 

Smith  'v.  Kendall,  6  T.  R.  123.  Three  days  grace  wte  allowed  on  a 
promissory  note  payable  to  A.,  iritfaofit  adding,  «'  or  to  his  order,  or 
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question  was,  whether  or  not  a  note,  payable  out  of  smi*  i.  or  pi^ 
a  particular  fundi  could  be  declared  on  as  a  promi^* 
sory  notCi  it  was  decided  in  tlie  negative,  **  because 
''  promissory  notes  must  stand  or  fall  on  the  same 
'*  rules  by  wliich  bills  of  exchange  are  governed.*"  In 
lleylin  v.  Adamson  *,  I^ord  Mansfield  declared^  that 
though,  while  a  promissory  note  continues  in  its  orir 
ginal  slmpe  of  a  promise  from  one  man  to  pay  to 
another,  it  bears  no  similitude  to  a  bill  of  exchange^ 
yetwhenitis  indorsed,  the  resemblance  begins:  for 
then  it  is  an  order  by  tlie  indorser  upon  the  maker  qf 
the  note  to  pay  to  die  indorsee ;  the  indorser  becomeS| 
as  it  were  the  drawer,  the  maker  of  the  note  the  ac- 
ceptor ;  and  the  indorsee  the  payee  ^,  This  point  of 
resemblance  on<;p  fixed,  the  law  relative  to  bills  be* 
comes  applicable,  to  promissory  notes.  Hence,  it  is 
only  necessary  to  refer  the  reader  to  the  prior  parts  of 
the  work. 

With  respect  to  a  particular  description  of  notes  in 
the  coal  trcde^  there  are  some  peculiar  provisions,  it 
having  been  enacted,  that  all  lightermen,  and  other 

to  bearer."  Lord  Kenjofi,  C.  J.  said,  '*  Jf  this  w^rc  reM  tntegrat 
aod  there  were  oo  decisioQ  opon  the  subject,  there  would  be  a  great 
deal  of  weight  iu  the  defendant's  objection;  but  it  whs  decided,  in  a 
case  in  JLord  Raymond  (2  Ld.  Raym.  1543.)  on  demurjrer,  ihat  a 
ix)te  payable  to  B.,  withoat  adding,  or  to  his  order,  or  tp  bearer, 
was  a  legal  note  within  the  act  of  parliament.  It  is  also  said  in 
Marias,  that  a  note  may  be  made  payable  either  fo  A*  or  bearer,  A« 
or  order,  or  to  A.  only.  In  addition  to  these  authorities,  I  havf 
niadt:  eoqiiirict  asiong  difierenf  merchants,  respecting  the  practice  ia 
allowing  ^he  three  days  grace*  the  result  of  which  is,  that  the  baak 
oi  England,  and  the  merchants  in  London,  allow  the  three  days 
grace  on  notes  like  the  present.  The  opinion  of  merchants,  indeed* 
would  not  govern  this  court  in  a  question  of  law,  but  I  an)  gWi  ta 
Hnd  that  the  practice  of  the  commercial  world  coincides  wi|;|^  the  de» 
ci&ioa  of  a  coart  of  law.  Therefore,  I  think  that  it  would  be  dan- 
gerous DOW  so  shake  that  practice,  which  is  warranted  by  a  solemn 
decision  of  this  court,  by  any  apeculative  reasoning  oa  the  subject ; 
and  cooiM|U<eatly  this  rule  must  be  made  absolute,  to  eater  a  verdict 
for  the  plaintiff." 

^  Caxlos  V.  Fancourt,  5  T.  IU  4Aff,^Hill  p.  llalford,  2  Bos.  & 
Pal.  413* 

'  HcyUn  p.  Adamson,  3  Burr.  67$» 

*  In  Bisliop  «•  Young,  %  Bos.  U  Put.  93.  ilie  isouit  obsprved.  thai 
this  resemblance,  so  &r  as  regards  the  remedy  by  action  of  debt^  does 
not  boUU 
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Sect  1.  Of  pro*  buyers  or  contractors  of  coal  aboard  ship,  in  the  pott 

of  London,  shall,  at  the  time  of  delivery  of  such 
coals,  either  pay  for  the  same  in  ready  money,  or  give 
their  promissory  note  for  payment,  expressing  therein 
the  words,  value  received  in  coals,  and  that  such 
notes  may  be  protested  and  noted  as  inland  bills;  and 
that,  in  default  of  such  protest  or  noting,  and  notice 
thereof  given  to  the  indorsers  within  twenty  days 
after  non-payment,  they  shall  be  discharged  from  lia- 
bility; and  it  is  enacted,  that  such  buyer  of  coals,  and 
the  master  of  the  vessel,  shall,  for  refusing  to  insert 
the  words,  value  received  in  coals y  or  receiving  a 
note  for  coals  without  those  words,  forfeit  jC'lOO*. 
Upon  this  act  it  has  been  decided,  that  it  extends 
only  to  contractors  for  coals,  and  to  oases  between  an 
indorser  and  indorsee  * ;  and  that  though  the  act  di- 


'  See  Bayl.  121,  2.  3  Geo.  2.  c.  26.  s.  7.  "  and  be  it  further 
enacted,  by  the  authority  aforesaid,  1  hat,  from  and  after  the  24th 
flay  of  June,  1730,  all  lightermen,  and  other  buyers  of  or  contractors 
for  coals,  on  board  of  auy  ship  or  Vje«>selin  the  port  of  London,  sbalK 
at  the  lime  of  the  delivery  of  such  coals,  cither  pay  for  the  same  in  rraHy 
>noney,  or  for  such  pirt  thereof  as  shall  not  be  so  paid  for,  shall  ^ive 
their  respective  promisMiry  notes,  or  notes  of  their  hands,  for  payroeiit 
thereof,  expressing  therein  the  words,  value  received  in  coats,  payable 
«t  such  day  or  da) s,  time  or  times,  as  shall  for  that  purpose  be  agrcpd 
upon  b«*tHeen  such  lighterman,  or  other  buyer  of  or  contractor  for 
coals,  and  the  master  or  owner  of  such  ship  or  vessel,  or  his  agent 
or  factor  on  hit  behalf;  and  that  all  such  note«,  in  case  of  non-pay- 
ment at  the  respective  days  and  times  therein  mentioned,  shall  snd 
may  be  protested  or  noted,  in  such  manner  as  inland  bills  of  exthange 
may  now  be,  and  in  default  of  buch  protesting  and  notino  by  any 
indorsee,  and  notice  thereof  given  by  such  indorsee  to  the  respecti\'e 
indorser  or  indorsers,  wfthin  twenty  days  after  such  failure  of  pay- 
ment, such  respective  indorser  or  indorsers,  to  whom  such  notice 
shall  not  be  given,  shall  not  be  chargeable  with  or  liable  to  answer 
or  pay  such  sum  of  money  as  shall  be  mentioned  to  be  payable  in  or 
by  such  note  or  notes,  nur  any  part  thereof;  any  law,  usage,  or  eastern 
to  the  contrary  thereof  notwilhssanding/* 

S.  8  '^  And  be  it  further  enacted.  That  all  such  lightermen,  or 
other  buyers  of  or  contractors  for  coals,  nbo  shall,  after  the  24rh  day 
of  June,  1730,  refuse  to  give  their  note  or  notes  for  coals  to  thein 
respectively  delivered,  and  shall  refuse  to  insert  the  said  words,  rahe 
received  in  coals,  and  every  such  master  who  shall  take  any  such  note 
from  any  dealer  in  coals,  in  which  note  the  words,  value  rfceired  in 
coals;  are  not  expresiily  inserted,  such  lightermen,  buyers  of,  or  con- 
tractors for  coals,  and  masters,  shall,  for  every  such  refusal  or 
acceptance,  respectively  forfeit  and  pay  the  sum  of  one  hundred 
po'ujids/' 

*  Smith  r.  Wilson,  And.  1 87- 
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rects,  that  the  instrument  shall  be  drawn  in  a  particu*-  ^^  i-  of  pic 
lar  form,  under  a  severe  penalty,  yet,  if  drawn  in  a 
different  form,  it  is  not  void*  and  that  the  effect  of 
the  act  is  only  to  subject  the  party  to  a  penalty ', 


Bankers  Cash  Notes,  formerly  called  goldsmiths  s«ct.f.  or 
notes,  are  in  effect  promissory  notes  given  by  bank- 
ers, who  were   originally  goldsmiths  *.     From  Lord 
Holts  judgment  in  4he  case  of  BuUer  against  Crips ', 
it  appears  that  these  notes  were  attempted  to  be  intro- 
duced by  the  goldsmiths,  about  thirty  years  previously 
to  the  reign  of  Queen  Anne,  and  were  generally  es- 
teemed by  the  merchants   as  ,  negotiable ;   but  Lord 
Holt  as  strenuously  opposed  their  negotiability  as  he 
did  that  of  common  promissory  notes,  and  they  were 
not  generally  settled  to  be  negotiable  until  the  Statute 
of  Anne  was-  passed,  which  relates  to  these  as  well  as 
to  common  promissory  notes.     They  appear  originally 
to.  have  been  given  by  bankers   to  their  customers^ 
as  acknowledgments  for  having  received  money  for 
their  use  ^.     At  present,  cash  notes  are  seldom  made 
pxcept  by  country  bankers,  their  use  having  been  su- 
perscdcd    by  the   introduction   of  checks  K      When 
formerly  issued  by  London  Bankers,  they  were  some<- 
times  called  shop  notes :   in  point  of  fonn  they  are 
similar  to  common  promissory  notes,  payable  to  bearer 
on  demand,  and  are  stated  in  pleading  as  such.     On 
account  of  their  being  payable  on  demand,  they  are 
considered  as  cash,  whether  payable  to  order  or  bearer*, 


riMta 


'  Per  Holroyd,  J.  in  VVigan  v.  Fowler,  1  Stark.  463. 

'^  Moor  17.  Warren,  lStra.415. — ^T4irnerv.  Mead,  id.  ibid. --^Ha ward 
ADd  the  Bank  of  England,  id.  550. — Smith's  Wealth  of  Nations* 
1  vol.  445,  6,  7,  8.  but  sec  Brook  v.  Middleton,  1  Campb.  449.  where 
tliey  were  treated  as  ckecki.     Selwyn  Ni.  Pri.  4th  edit.  368. 

^  Bailer  v.  Crips,  6  Mod.  29,  30.  Nicholson  v.  Sedgwick,  Lord 
Raym.  180. — Horton  v,  Coggs,  3  Lev.  ^99. 

*  Fordv.HopkinSr  Holt.  I19.--I  Salk.  283.  S.  C. 
'  See  Selwyn  Ni.  Pri.  4tb  edit.  3fi8. 

*  Tassel  v.  F^wis,  1  Lord  Rayni.  74'4.-rJ'eacock  o*  Rhodes^  DoUgl, 
£35.— Owenson  v.  Morse,  7  T-  R-  6^* 
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B^kMB(^     but  if  presented  in  due  time,  and  dishonoured,  they 

will  not  amount  to  payment'*  If  any  pAvi  of  tht 
consideration  of  an  annuity  be  paid  in  country  bank 
notes^  the  dateft  and  times  of  payment  mu$t  be  set 
forth  in  the  memorial,  because  they  are  not  considered 
as  cash*;  and  if  they  are  deposited  with  a  stake-bolder 
they  cannot  be  recovered  from  him  as  money  had  and 
received,  unless  he  agreed  to  receive  them  as  money'. 
They,  like  bankers  checks,  are  generally  transferred 
from  one  person  to  another  by  delivery.  They  may, 
however,  be  negotiated  by  indorsement,  in  which  case 
the  act  of  indorsing  will  operate  as  the  making  of  a 
bill  of  exchange,  and  the  instruijient  may  be  declared 
on  as  such  against  the  indorser  ♦.  In  other  respects 
they  are  affected  by  the*same  rules  as  bills  of  exchange  ^ 
The  time  when  these  notes  should  be  presented  for 
payment,  is  governed  by  the  rules  relating  to  checks 

*Ow«fiBon  r.  Morse,  7  T^  R,  64. — Ante,  iSi. — Ward  «.  Evans, 
Loni  Rttym.  psS.-^Aatt,  1^8.  and  see  Imte,  ^47,  8. 
*  Morris  r.  Wall,  1  Bos.  &  Pul.  208. 

^  Pickard  t*.  Binkes,  13  £a^t.  20.  A  BtakchoTdcr  receiving  coantiy 

bank  notes  a$  money.  %nd  p^yit^g  tbem  over  wroqglully.io  tbeorigisid 

staker,  after  be  had  lost  the  wager,  is  answerable  to  the  winner,  in 

an  aedon  for  money  had  and  received  to  his  ust.    It  appeared  that 

the  deposit  bad  been  made  in  Hull  bank  notes,  payabla  to  bearert 

and  not  in  coin  of  the  realm,  and   the  payment  over  to  ibe  other 

party  was  ia  notes  of  the  saiae  description.    Tbe  learned  J.udge  wh» 

iried  the  cause,  tliought  that  these  were  to  be  considered  asMOiujs 

as  beHvcen  these  parties,  and  therefore  the  plaintilf  recovered  a  vcr- 

liki  for  the  amount.  It  was  afterwards  moved  to  set  aaide  the  verdict, 

ftnd  by  leave  to  enter  a  nonsuit.    Notes  of  this  description,  it  was 

contended,  were  no  more  than  common  promissory  notes,  or  bills  of 

exchange.    If  these  were  payable  at  a  future  <ky,  ibey  could  iu  ao 

sense  be  considered  as  ff^^jyt  but  the  time  of  payment  cannot  alter 

the  nature  of  the  thing.    The  action  should  rather  liave  been  trover, 

or  npon-wspeciai  assumpsit;  and  that  Mr. Justice  Lawrence^  hx  a 

similar  case,  at  Staibrd,  held,  that  mftoey  had  and  received  would 

DQt  lie*    Lord  Cllenbofovkgh^  &  J«  ''  Provincial  notes  are  oenataly 

not  money ;  but  if  the  d^eodaiit  received  tbem  as  ten  guineas  ia 

money,  and  all  parties  agreed  ta  treat  tbans  as  sack  at  tbe  tine,  he 

shall  not  now  turn  round  and  say  that  they  were  only  paper,  aod  aot 

9H>xicy :  As  against  bioi  it  is  so  much  moaey  received  t^  Um.'^*— Rule 

refused. 

^  Lovcl,  58.— Mendea  9.  Carreroou,  Ld.  Rayao.  749d-«i^U  v*  Lewis, 
1  Salk.  132,  3.— Brown  v.  Han«dc%  4  T*  R.  149. 
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payable  on  demand,  which  have  already  been  stated,  sect.  2.  tr 
aiid  ta  which  part  of  the  work  the  reader  is  referred  •• 


Bank  Not£s  owe  their  origin  to  the  5  William  and  J^JJ;* 
Mary,  c.  SO.  s.  1 9,  SO.  29.  and  the  8  and  9  William  3. 
c.  SO.  s*  50.  by  the  first  of  which  statutes,  power  was 
^iven  to  -the  king  to  incorporate  the  persons  subscribe* 
ing  towards  the  raising  and  paying  into  the  receipt  of 
the  exchequer  the  sum  of  jC J, 200,000  by  the  name 
of  <<  Tlie  Governor  and  Company  of  the  Bank  of  Eng- 
land."   These  notes  are  uniformly  made  payable  on 
demand;  Lord  Mansfield,  in  Miller  v.  Race%  observed, 
''  that  these  notes  are  not,  like  bills  of  exchange, 
*^  mere  securities,  or  documents  for  debts,  nor  are  so 
"  esteemed  ;  but  are  treated  as  money  in  the  ordinary 
*'  course  and  transactions  of  business,  by  the  general 
''  consent  of  mankhid ;  and  on  payment  of  them, 
^'  whenever  a  receipt  is  required,  the  receipts  are  al« 
*^  ways  given  as  for  money,  not  as  for  securities  or 
''  notes/'   They  pass  by  a  will  which  bequeaths  all  the 
testator's  money  or  cash  \  or  all  his  property  in  such  a 
house ;  and  they  may  pass  as  a  donatio  mortis  causa  ^« 
In  bankruptcies  they  cannot  be  followed  as  identical 
and  distinguishable  from  money.  If  they  be  k>st^  an  ac- 
tion of  trover  will  not  lie  against  tlie  bond  fide  holder 
by  the  true  owner  ^    In  a  case,  also^  on  the  animity 
act,  where  the  whole  consideration  was  described  in 
the  mosiorial  as  money,  and  it  appeared  that  only  a 
part  of  it  was  money,  and  the  residue  bank  notes,  it 
was  decided  on  the  above  princi|4e,  diat  the  consider- 
ation was  well  set  out  ^    It  has,  however,  been  ad- 

'  Ante,  947  to  352. 

*  Miller  v.  Race,  1  Burr.  457.--See  3  Atk.  1^32. 

^  FleniBgU  Brook,  1  Scbo.  k  L«fr.  3ia,  9^-^X1  Ves.  jiui.  €62. 

*  Ante,  2. — I  Roper,  3. 

'  Lo%viides  V.  Anderson,  13  East.  130.  135.-^1  Campb.  351.  ante, 
190. 
^  Wright  ^  Reed,  3  T.  &  554.---Causin6  9.  ThamfsoB»  6  T.  R. 

335. 
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^e^&  Bnit     jn^gedf^  that  an  action  for  money  had  and  received 

will  not  lie  against  a  finder  of  them,  to  recover  the, 
▼alue,  unless  money  has  actually  been  received  for 
them  '9  though  if  not  produced  on  the  trial,  the  re- 
ceipt of  their  value  will  be  presumed  * ;  nor  can  they 
;  be.  taken  in  execution';  nor  is  a  tender  of  bank 
notes  sufficient,  if  objected  to  at  the  time  of  the  offer*, 
though,  after  sucji  a  tender,  a  creditor  caaiiot  arrest 
his. debtor,  it  having  been  enacted*,  that  no  person 
shairbe  held  to  bail,  unless  the  affidavit  of  debt  allege 
that  no  offisr  has  been  made  to  pay  the  debt  in  bank 
Botes  payable  on  demand.  The  stealing  of  these  notes 
h  felony  *,  and  the  forgery  of  them  is  also  by  different 
statutes  declared  to  be  felony  ^.  They  are  assignable 
by  delivery  •.  A  mode  of  enforcing  payment  of  them 
was  provided  by  8  &9  Wm.  3.  c.  20,  s.  SO.  but  now 
when  the  right  to  receive  payment  is  disputed,  the 
course  is  to  proceed  by  action  against  the  bank. 
Possession  is  prim&  facie  evidence  of  property  in  a 
bank  note.  Therefore,  in  trover  for  a  bank  note, 
it  is  not  a  prima  facie  case  for  the  plaintiff"  to  prove 
that  the  note  belonged  to  him,  and  that  the  defendant 
afterwards  converted  it ;  and  the  defendant  will  not 
be  called  upon  to  show  his  title  to  the  note,  without 
evidence  from  the  other  side  that  he  got  possession  of 
it  malft  fide,  or  without  consideration*.  And  in 
Lowndes  v.  Anderson  '•  it  was  held,  that  bank  notes 
could  not  be  followed  by  the  legal  owners  into  tlie 

'Noyes  v.  Price  and  another,  Sittings,  London,  post,  HilU  Term, 
16  Geo.  3.  Select  Cas.  242. 

*  Longebamp  v.  Kenny,  Dougl.  138. 
-  '  Francis  v.  Nash,  Rep.  T.  Hardw.  53.— Knight  o^.  Criddle,  9  Bast. 

*  Wright  V.  Reed,  3  T.  R.  554.— Wyatt  v.  Smcc,  1  Bos.  &  Pul. 
S76.    . 

*  38  Geo.  3.  c.  T.  s,8. — 43  Geo.  2.  c.  18.  s.  2. 

*  2  Geo.  2.  c.  25.  s.  3.-9  Geo.  2.  c.  18. 
^15  Geo.  2.  c.  14.  s.  J  I.— 13  Geo.  ».  c.  79-  s- 1 . — *1  G«o-  3.  c.  39. 

t  East's  P.  C.  876\  &c. 
f  Francis  v.  Nash,  Rep.  T.  nard\r<  53. 

•King  V.  Milsom,  2  Campb.  5. — Richard  r.  Carr,  1  Campb.  551.  * 
•*"  Lowndes^.  Anderson,  IS  fiast.  130*— 1  Rosc^  99$  102.-  n.  a.   ' 
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bands  of  bond,  fide  holders  for  valuable  consideration  ^cets.  Bani^ 
without  notice.    And  Solomons  v.  Bank  of  England  % 
it  was  decided)  that  the  holder  of  a  bank  note  is  primft 
facie  entitled  to  prompt  payment  of  it»  and  cannot  be 
affected  by  the  previous  fraud  of  any  former  holder  \n 
obtaining  it,  unless  evidence  be  given  to  bring  it  home 
to  his  privity.    But  where  a  bank  note  for  JCSOO,  ha4 
been  fraudulently  obtained  by  some  .person  unknown ; 
aud  on  its  being  presented  for  payment   sometime 
afterwards,  by  an  agent  of  a  foreign  principal,  informar 
tioD  was  given  of  the  fraud ;  and  the  principal  was  de* 
sired  to  inform  the  bank  how  he  came  by  it ;  but  the 
only  account  he  would  give  of  it  was,  that  he  had  re- 
ceived it  in  payment  ot  goods  from  a  man  dressed  in 
such  a  way  of  whom  he  knew  nothing ;'  and  it  was 
further  proved^  that  bank  notes  of  so  large  a  value 
were  not  usually  circulated  in  that  foreign  country ; 
this  was  held  to  be  sutiScient  evidence  to  be  left  to  a 
jury  of  the  principaVs  privity  to  the  original  fraud,  in  an 
action  of  trover  brought  by  his  agent  to  recover  it  from 
the  bank,  who  had  detained  it  under  the  authority  of 
the  original  owner,  to  whom  it  properly  belonged.  And 
the  question  was  not  altered  by  the  agent  who  re- 
ceived it,  having  after  notice,  made  payments  for  his 
principal,  which  turned  the  balance  in  favour  of  such 
agent. 
A  formal  set  of  words  is,  in  general,  no  more  essen*  Sect  4.  Form  and 

..•I  ,  ,.  ,.  n  .  1  qualitiM  of  pro;. 

tial  to  the  validity  of  a  promissory  note,  cash  note,  or  minory  mus^Sie^ 

bank  of  England  note,  than  it  is  to  that  of  a  bill  of 

exchange  *.     It  is  sufficient  if  a  note  amount  to  an 

absolute  promise  to  pay  money.  And  a  note  promising 

to  account  with  another,  or  his  order,  for  a  certain  sum, 

value  received,  is  a  valid  promissory  note,  though  it 

contain  no  formal  pronnse  to  pay  \     So  where  the 

'  Solomons  Of.  Bank  of  Kti^Und,  13  Ktist.  135. 

*  ColeUau  v.  Cooke,  Willes,  396'.;  hee  the  cases,  ante,  53, 4. — Bayl.3  4, 
Selw.  4th  cd.  961,2.3. 

'  Morris  v.  Lee,  8  Mod.  362.-1  Stra.  6:29.— -Lord  Raym.  139$. 
S.  C.<^2  Atk.  32.  ante.  53,  Qute  2. 
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Sect.  4.  Form  and  note  Set  foith  in  the  declaration » WES  ^'  I  acknowledge 

qaalitieiof  pro-        ^  i/ii-iii  a«/>  i  •»         i 

nusfory  notesy&c.  ^*  my  Self  to  DC  indebted  to  A.  in  £.^^to  be  paid  on  de* 

'^  mand,  for  value  received  f  on  demurrer  to  the  de« 
elaration^  the  court  held  that  this  was  a  good  note  widi* 
in  the  statute ;  the  words  **  to  he  paid^^  amounting  to 
a  promise  to  pay,  observing  that  the  same  words  in  a 
lease  would  amount  to  a  covenant  to  pay  rent '.  So  a 
promissory  note  payable  to  B.  (omitting  the  words  ''or 
order,")  three  months  after  date,  was  holden  a  good 
note  within  the  statute  *^  So,  wliere  a  note  was  in  tbii 
form,  ^  I  do  acknowledge  that  Sir  A.  C,  lias  delivered 
'^  to  me  all  the  bonds  and  notes  for  which  £400.  were 
**  paid  to  him  on  account  of  Colonel  S»  and  that  Sir  K 
^  delivered  to  me  Major  .G.'s  receipt,  and  bill  on  roe 
*'  for  £10.  which  £\0.zrxd£lS.  5s.  a  balance  due  to 
**  Sir  A.  I  am  still  indebtcdt  and  do  promise  to  pay  ,*" 
on  demurrer  to  the  declaration  the  note  was  adjudged 
good  ^  And  when  the  promise  Avas  by  A«  to  pay  so  much 
to  B.  for  a  debt  due  from  C,  to  B^  it  was  holden,  that 
it  was  within  the  statute,  being  an  absolute  promise, 
and  as  negotiable  as  if  it  had  been  generally  for  value 
received  ♦. 

But  the  mere  acknowledgment  of  a  debt,  without 
some  words  from  wlience  a  promise  to  pay  money  can 
reasonably  be  inferred,  it  is  said,  will  have  no  other 
operation  than  being  evidence  of  a  debt ;  and  there* 
fore  the  common  memorandum^  ^*  10  U  such  a  sum'' 
has  been  determined  not  to  amount  to  a  promissory 
note,  and  need  not  be  stamped  ^  Nor  is  an  instrument 

'  Casbomet?.  DuttoD,  ScaccM.  1  G.  2. — Selw.  4th  ed.  S6S.  sole  p. 

*  Smith  «.  Kindal,  6  T.  R.  123.  ante,  S6,  n.  5. — Moore  v.  Pain, 
Rep.  T.  Hardvr.  283.  where  Lord  tiardwicke,  €.  J.  said  ^  point 
bad  been  ruled  often. 

'  Chadwtck  v.  Allen,  Stra.  706.  ante,  53. 
^  Popplewcli  V.  WilsoBy  1  Stra.  264.  on  error,  from  C  P. 

*  Israel  V.  Israel,  1  Campb.  4.93. — Fisher  r.  Leslie,  1  Bsp.Rep.425. 
But  in  Guy  v.  Harris,  Sittings  after  Easter  Terra,  ISOO,  at  Guildhally 
in  the  C.  P.  before  Lord  Eldon,  tnch  a  note  was  attempted  to  be 
given  in  evidence  by  way  of  set-ofT,  but  his  Lordship  ruled  that  it  eoold 
not  be  <;iven  tn  evidence,  not  being  stamped,  being  a  promissory  aote, 
though  not  negotiable.  Mr.  Serj.  Marshall  for  the  plaintift  Mr. 
Serj.  Best  for  the  defendant.    Sec  Bayl.  4.—^ainttiig's  index*  ^15. 
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acknowledging  the  receipt  of  a  draft  for  the  pftvaient  «eei4.Formwi« 
ot  money^  aod  promising  to  repay  the  money,  a  pro''  inUsotyaafiiyy^c* 
tnissofy  note,   but  onty  a  special  agreement  fot  the 
re*paymeiit»   depending  on  the   contingency  of  the 
draft's  being  honoured  \    It  is  advisable^  however,  to 
insert  the  words  "  value  received  */* 

Promissory  notesj  given  in  pursuance  df  the  Lord's 
act  32  Geo.  S.  c.  £8^  s.  13i>  in  order  to  prevent  the 
debtor^s  discharge^  must  be  given  in  a  particular  forrn^ 
that  statute  enacting,  that  the  prisoner  shall  be  difr* 
charged,  unless  the  creditor  insist  that  he  shall  be 
detained  in  jmson^  and  shall  agree  by  writing,  signed 
with  his  name  or  mark  (or  if  he  be   out  of  £ng^ 
land,)   under    the   hand    of   his    attorney^    to  pay 
and  allow  the  prisoner  weekly  a  sum  not  exceeding 
^:9d.  (or  if  more  creditors  than  one  insist  on  his 
detention,  not  exceeding  Ss.  a  week  each^),  to  be 
paid  on  Monday  in  every  week,  so  long  as  the  pri-^ 
soner  shall  continye  in  execution ;  and  in  every  such    - 
case  the  prisoner  shall  be  remanded.    And  tlie  court 
has  no  power  to  moderate  the  sum  to  be  paid  to  a 
prisoner  on  his  being  remanded,  but  a  note  must  be 
signed  for  the  full  sum  directed  by  the  act.    And  if 
feilure  be  made  in  payment  of  the  said  weekly  sums, 
the  prisoner,  upon  application  to  the  court  in  term 
time,  or  in  vacation  to  a  judge^  may^  by  order  of  the 
court  ot  judge^  be  discharged  out  of  custody,  on  exe* 
ciiting  an  assignihent  and  conveyance  of  his  estate 
and   effects.     The  decisions  on  this  clause  of  the 
act  have  already  been  so  ably  collected,  that  it  is  not 
necessary  here  to  state  them  \ 

Certain  requisites  are  indispensable  to  the  validity  Requisites  of 
of  all  promissory  notes ' ;   thus  they  must  be  made 

'  Williamsons.  Benaett,  2  Carapb.  4ir.-*Ante,  60,  1. 

*  Bishop  V.  Yoan^  2  Bos.  &  Pul.  St.^Ante,  87,  8. 

'  37  Geo.  3.  c.  85.  s.  3,  4.--Tidd,  6ih  edit.  381. ;    but  see  Barnes^ 
377.  389.  390. 

*  TmM's  Prac.  6th  edit.  381  to  384n 

'  Ante,  55  to  64.— Bay].  4,  5,  6.  aod  8  to  l6. 
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5€rt4.r«riiitiHi  payable  at  all  events',  and  not  out  of  a  particular 
mdu9TyoQiw,6ie.  tund  *,  which  may  or  may  not  be  productive.    But 

a  statement  of  the  consideration  for  which  a  note  is 
inad^  will  not  vitiate  iti.  Notes  must  also  be  for  the 
payment  of  money  only,  and  not  for  the  performaoce 
of  any  other  act^;  on  the  latter  principle  it  was  ad- 
judged, that  a  written  promise  to  pay  J03OO  to  B.  or 
order,  **  in  three  good  East  India  Bonds/*  was  not  a 
promissory  note ' ;  and  that  an  undertaking  ''  to  pay 
money,  and  deliver  up  horses  and  a  wharf,"  on  a  par* 
ticUlar  day^  or  an  engagement  ''to  pay  money  on 
demand,  or  surrender  the  body  of  A.  B.  ^^  w^ould  not 
operate  as  a  note  within  the  Statute!  of  Anne. 

A  promise  by  the  defendant  to  pay  to  plaintiff  «£20 
within  a  month  after  Michaelmas,  if  defendant  did 
not  pay  the  jCi6  for  which  the  plaintiff  stood  engaged 
for  his  brother  T*  B.  is  not  a  promissory  note '.  So  a 
promise  to  pay  A.  B.  ,£—  value  received,  on  the  death 
*•  of  C.  D,  provided  he  leaves  cither  of  us  sufficient  to 
pay  the  said  suni»  or  if  we  shall  be  otherwise  able  to 
pay  it  9 ;  and  a  promise  to  pay  money  within  so  many 
days  after  the  maker  of  the  note  should  marry,  are 
not  within  the  statute.  So  where  the  promise  was  to 
pay  A.  F.  JE —  out  of  the  maker^s  money,  that  should 
arise  from  his  reversion  of  ^— -  when  sold,  and  the 
declaration  averred  the  sale  of  the  reversion,  yet  it 
was  holden  that  the  note  could  not  be  declared  on  as 
a  negotiable  note  under  the  statute,  because  the  money 
was  to  be  paid  only  on  a  contingency**.  So  where  the 
promise  was  to  pay  «£-—  on  the  sale  or  produce,  im* 

> 

*  Ante,  55t  &c.  .       . 
*.Ante,  55,  &c.    . 

'  Ante,  63,  4. 
♦Ante,  5S. 

*  Bui.  Ni.  Pri.  2/2.— Ante,  58. 

*  Ifl. — Martin  V.  Chauntry,  2  Stra.  1271. — Ante,  58.  n.  4. 

^  Ante,  55. — Jenny  r.  Heric,  2  Ld.  Ilaym.  1362. — Smith  c.  Boehm, 
Gilb.  Law  of  Evid.  93.   cited  Ld.   Uaym.  1352. — Ante,  55.  note  4. 
•  Williams  v.  Lucas,  1  P.  W.  431.  note  1. 

*  Appleby  V.  Biddulpb,  ante*  56.  n.  1. 

*  Roberts V. Prakey^  1  Burr. 32S.-^Anic,  56. — Beardilej  v.  Bal^wia, 
Stra.  1151.— 7  Mod.  417.— Ante,  56. 

*•  Carlos  V.  Fancourt,  5  T.  lU  4S2.— Ante,  57. 
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Tncdlatcly  when  sold,  of  the  White  Hart/ St.  Albans,  ^^^f. 
Herts,  and  tlie  goods  therein,  although  it  was  averred 
in  the  declaration,  that  the  house  and  goods  were 
sold,  yet  the  note  Was  considered  invalid'.  The  same 
))riiicip1e  was  recognized  in  the  following  cases,  though 
the  notes  were  held  good. 

A  promissory  note  was  given  to  an  infant,  payable 
when  he  should  come  of  age,  viz.  on  stich  a  day  in 
such  a  year,  this  was  holden  good ;  for,  per  Denisoi^ 
J.  here  is  no  condition  or  uncertainty,  but  it  is  to  be 
paid  certainly,   and  at  all  events,  only  the  time  of 
payment  is  postponed  <    So  where  the  plaintiff  de- 
clared in  the  first  count  on  a  promissory  note,  dated 
27th  May,  1 732,  whereby  defendant  promised  to  pay 
to  H.  D.  or  order,  150  guineas,   ten  days  after  the 
death  of  his  father,  John  Cooke,  for  value  received; 
which  note,  after  the  death  of  the  father  (which  was 
laid  to  be  the  2d  April,  1741,)  was  duly  indorsed  by  D. 
to  plaintiff;  and  in  the  second  count,  on  a  promissory 
note,  dated  15th  July,  1732,  whereby  defendant  pro- 
mised to  pay  H.  D.  or  order,  six  weeks  after  the  death 
of  his  father,  50  guineas,  for  value  received,  the  like 
indorsement  laid  after  the  death  of  the  father  as  before. 
After  a  general  verdict  for  plaintiff  on  both  notes,  it 
was  insisted  for  defendant,   on  arrest  of  judgment, 
that  these  notes  were  not  within  the  Statute  3  &  4  Ann* 
c.  9.    After  three  arguments,  Willes,  Chief  Justice, 
delivered  the  opinion  of  the  court  in  favour  of  the 
plaintiff,  on  the  ground  that  the  notes  did  not  depend 
on  any  contingency :  that  there  was  a  certain  promise 
tp  pay  at  the  time  of  giving  the  notes,  and  the  money, 
by  virtue  thereof,  would  become  due  and  payable  at 
one  time  or  other,  though  it  was  uncertain  when  that 
time  would  come;  that  there  was  not  any  weight  in 
tl\e  objection,  that  the  maker  might  have  died  before 
his  father,  in  which  case  the  notes  would  have  beea 


'  Hill  V.  Ilalford,  2  Bos.  &  PuU  413^— Ante,  58. 
*  Guftt  v.  Nelfon,  1  Burr.  226* — ^i\nte,  62. 
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Formwid  M-       of  no  value»  bccause  the  same  might  be  said  of  any 

notes  payable  at  a  distant  time,  that  the  maker  miglit 
die  worth  npthiog  before  the  note  became  payable. 
He  added»  that  the  court  thought  that  the  averment 
of  the  deatli  of  the  father  before  tlie  indorsement,  did 
not  make  any  alteration  :  because  they  were  of  opinion, 
that  if  the  notes  were  not  within  tlie  statute,  ab  initio, 
they  could  not  be  made  so  by  any  subsequent  con* 
tiogeoey  '* 

So  wheve  the  note  was  to  pay  within  a  certain  time 
after  such  a  ship  was  paid  off,  it  was  holdengood; 
because  the  ship  would  certainly  be  paid  off  some  time 
or  other ». 

It  has  been  said ',  that  in  the  application  of  the  rule 
relative  to  these  mstruments  being  payable  at  all 
events,  there  is  a  distinction  between  bills  of  exchange 
and  promissory  notes,  and  tliat  a  note  may  ia  certaiu 
cases  be  payable  on  a  contingency  ^ ;  but  it  will  appear, 
tliat  the  cases  '  adduced  in  support  of  this  distinction, 
are  equally  applicable  to  bills  of  exchange ;  and  it  i> 
now  settled)  that  in  general,  if  a  note  be  payable  on  a 
contingency,  it  will  be  as  inoperative  as  a  bill  payable 
in  the  same  manner  ^  It  has  also  been  observed  ^ 
that  in  the  application  of  the  principle  that  these  in- 
struments  must  not  be  payable  out  of  a  particular 
fund,  there  is  a  material  distinction  bet&veen  bills  of 
exdiange  and  promissory  notes;  but  the  case'sd-* 
duced  in  support  of  this  opinion,  only  shews  that  the 
statement  in  a  bill  or  note,  of  the  consideration  tor 


'  Colehan  v.  Cooke,  Willes,  393,  affirmed  on  error,  Stra.  1217.— 
Anf  e«  6f . 

*  Andrews  v.  Franklin,  U*  3  G*  I.  B.  R.  1  Str«.  Si.   $tdqf^»ft,  sec 
ante,  63,  as  to  this  point. 

»  Kjd.  f6. 

*  Dawkct  V.  Dclorain,  2  Bla.  Rep.  782. 

*  Cpofce  V.  Colehan,  i  Stra.  1 2 17.— Andrew!  v^  PrattUki,  I  Strtb  tfi. 
Gofa^.Ntlaon,  1  Burr.  a27«^ I^him  v.  Underwood,  I  Wib.S^ 

*  Cailos  V.  FaHcourt,  5  T,  R.  485.— Ante,  57.— Colehan  tfi  Cooke, 
Willet,  396, 9*— WiUkmiofi  v.  Bctiwell,  2  C$mh.  ^If. ^JiMM0,  fO,  U 

^Kyd^SS. 

*  Bttrchell  v.  Sloeock,  Ld.  lUym.  154& 
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which  it  was  made,   will  not  vitiate  it'.     It  is  also  Form  and  re-    ' 

^  ,    .     ,     ^    .      .  ^  .  quisites  of  notes, 

settled  that  It  IS  not  necessary  that  a  note,  any  more  &c. 
than  a  bill  of  exchange,  should  contain  any  words 
rendering  it  negotiable  *.  In  short,  all  the  rules  re- 
lative to  the  qualities  of  a  bill  of  exchange,  are  equally 
applicable  to  notes,  and  it  would  be  an  unnecessary 
repetition  to  enumerate  them. 

When  a  promissory  note  is  made  by  several,  and  ex- 
pressed "  we  promise  to  pay,"  it  is  a  joint  note  only ; 
but  if  a  note  be  signed  by  several  persons,  and  begin 

/  promise,*'  &c,  it  is  several  as  well  as  joint,  and  the 
parties  may  be  sued  jointly  or  severally  *.  But  if  a 
promissory  note  appears  on  the  face  of  it  to  be  the  se- 
parate note  of  A,  only,  it  cannot  be  declared  on  as  tl^ 


'  llausoullicr  v.  Harisink,  7  T.  R.  723. — Anonymous,  Sel.  Ca.  39. 
Kr  ajitc,  <)S,  4>. 

*Smith  'u.  Kendall,  6  T.  R.  23.— Ante,  85,  n.  5. 

'Gierke  v.  iihickstock,  1  Holt,  C.N. P.  474.— March  v.  Ward, 
Ptf&kc's  Rep.  130. — ^^Bviiler  ».  Malissy,  1  Sira.  76.— Ovmalon  V, 
Nuilc,  2  Stra.  819. — Recs  v.  Abiiott,  Cowp.  832. — Rice  v  Shute, 
5  Ikirr.  SSll. — Com.  Dig.  tit.  Obligation,  F.  G. — Cabell  v.  Vaughan, 
1  Saund.  291.  b.  n.  4 — Abbot  r.  Smith,  2  Bla.  Rep.  94^7. — Holnier  v. 
Vincr,  1  Esp.  Rep.  134.— Bayl.  24.  177,  8.— Selw.  4th  ed.  368. 

Maich  V,  Ward,  Peake's  Rep.  130.  Assumpsit  on  ,a  promissory 
note,  made  by  the  defendant  and  one  Bowling  in  the  following 
nords,  viz- 

I  promise  to  pay,  three  months  after  date,  to  W.  March,  £f^ :  5s,  for 
value  received  in  fi^^turcs. 

RoBF.iiT  Bowling.  . 
Thomas  Ward, 

It  was  objected,  that  this  promissory  note  was  joint  only,  and  not 
several. — Lord  Kenyon.  1  think  this  note  beginning  in  the  singular 
number  is  several  as  well  as  joint,  and  that  the  present  action  may  be 
maintaiacd  on  it.  I  remember  a  case  tried  before  Mr.  Morcion  at 
Chester,  exactly  similar  to  the  present,  vi  herein  I  was  counsel  for  the 
deficndajit.  I  persuaded  the  judge  that  it  wun  a  joint  note  onl),  apd 
the  plaintiif  was  nonsuited  ;  but  on  an  applicatiitti  bein<;  afutrwards 
ma^e  to  thi^  court,  they  were  of  a  contraiy  opinion,  and  a  now  trial 
^as  granted  ;.  the  letter  "  I"  applies  to  each  severally.  Vordici  for 
the  plain  tiff. 

Roberts  r.  Peake,  1  Burr.  323.  A  note  signed  by  ihc  defendant 
alone,  but  importing  in  the  body  of  it  to  have  been  made  by  iht»  de- 
fendant and  another  person,  was  declared  upi>n  as  the  several  note  of 
the  defendant,  and  it  whs  agreed  that  it  might  be  declared  upon  ac< 
cording  to  its  legal  operation  ;  bjiil  jutlgment  was  given,  for  the 
defendant  upon  another  ground.  See  Sifikiu  v.  Walker,  2  Campb. 
308. 

F  F 
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Form  and  rr.       ftotc  of  A.  and  B*,  tliough  givcD  to  secure  a  debt  for 

4ic.  *  which  A.  and  B,  were  jointly  liable*. 

In  an  action  by  A.  against  B.  upon  a  promissory 
note,  it  was  stated  in  the  declaratioUi  that  B.  and 
another  jointly  or  severally  promised  to  pay  it;  and  it 
was  holden,  that  the  declaration  was  good,  for  or  wai 
synonymous  to  and^  that  they  both  promised  that  they 
or  one  of  them  should  pay,  consequently  both  and 
each  were  liable  in  solidum  *.  And  it  has  been  held, 
that  if  an  action  be  brought  on  a  joint  note,  and  jsopie 
of  the  persons  making  the  note  are  not  made  defend- 
ants, advantage  can  only  be  taken  of  the  omission  by 
plea  in  abatement  K  And  if  one  of  several  makers  of 
a  promissory  note  be  an  infant,  he  should  not  be  sued, 
nor  should  the  declaration  state  that  he  was  a  party  ^ ; 
and  if  there  be  ajoinjt  and  several  promissory  note  of 
two  persons,  and  one  of  them  was  a  surety  only  for 
the  otlier,  and  th^t  circumstance  were  known  to  die 
holder,  and  he  accept  a  composition  from  the  assignees 
of  such  principal,  amounting  to  l^ss  than  the  dividend 

■  SifTkin  v.  Walker  and  others,  2  Campb.  303.. — Emley  r.  Lye, 
15  East.  7.— Ante,  52. 

*  Butler  V.  Malissy,  1  Strn.  76. — In  an  action  on  a  note,  the  de- 
claration stated,  that  the  defendant  and  another  did  jointly  or 
severally  promise  to  pay,  and  upon  demurrer  the  court  held  it  bad, 
and  the  plaintiff  obtained  leave  to  discontinue.  And  in  Ovington  r. 
Neale,  Stra.  Sip. — Ld.  Raym.  1544,  the  plaintiff  declared  upon 
a  note  by  which  the  defendant  and  another  jointly  or  severally  pro* 
miscd  to  pay,  and  upon  error  the  court  of  King's  Bench  held  it  bad, 
because  the  plaintiff  had  not  shewn  a  title  to  bring  a  s(*parate  actioa 
against  the  defendant,  for  be  only  says  he  has  this  or  some  other 
cause  of  action,  and  judgment  for  the  plaintiff  was  reversed. 

However^  in  Rees  v.  Abbott,  Cowp.  832,  tbe  declaration  upon  a 
note  stated,  that  the  defendant  and  another  made  their  note,  by  which 
they  jointly  or  severally  promised  to  pay,  and  upon  error  after  judg- 
ment by  default.  Butler  v.  Malissy,  and  Ovington  v.  Neale,  were 
cited  as  in  point.  Sed  per  Lord  Mansfield.  **  l(  *  or*  h  to  be  con- 
sidered in  this  ca^e  as  a  disjunctive,  the  plaintiflF  is  to  elect,  tnd  by 
the  action  he  has  made,  his  election  to  consider  the  note  as  se^tial, 
but  in  this  case  it  is  synonymous  to  *  and,*  and  both  and  each  pro* 
mise  to  pay.''    Judgment  affirmed. 

^Per  Buller,  J.  in  Rees  o^.  Abbott,  Cowp.  832. — See  ante,  p.  433, 
;Bote  3^r-Solw.  4ih.  ed.  369. 

f  Burgess  v.  Merrill,  4  Taunt.  468.— 1  Cl\itty  on  Plead.  3d  cd.  35. 
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jiayable  under  his  commission,  it  has  been  held  that  T-omandre- 
this  conduct  releases  the  surety  jroin  liabihty '.  ^c. 

The  amount  of  tl)e  stamp  duties  imposed  on  notes 
until  the  10th  October,  A.  D.  1 808,  was  regulated  by 
the  44  Geo.  3.  c.  98,  schedule  A.  The  amount  of  the 
duties  from  that  time  until  the  10th  October,  A.  D.  - 
1808,  were  regulated  by  the  statute  48  Geo.  3.  c.  149- 
The  present  stamp  duties  on  notes  are  regulated  by  the 
55  Geo.  3.  c.  ]  84,  and  these  are  the  same  as  the  stamps 
on  bills,  except  as  to  notes  re-issuable  after  payment 
by  the  maker. 

The  regulations  with  respect  to  the  stamps  on  note9 
in  general,  and  in  particular  to  re-issuable  notes,  and 
the  licencing  bankers  to  draw  and  re*issue  the  same, 
have  already  been  mentioned  *,  and  the  statute  itself 
will  be  found  in  the  Appendix. 

Bank  notes  are  exempted  from  the  stamp  duty  by 
the  J3  Geo.  3.  c.  40.  s.  9,  and  other  subsequent  sta- 
tutes, in  consideration  of  the  payment  of  the  annual 
sum  of  ^12,000  into  the  receipt  of.  his  majesty's  ex- 
chequer. The  decisions  on  the  former  and  present 
stamp  acts  already  stated,  are  here  applicable  \ 


'Garrett  r.  JuU,  B.  R.  Mich.  22  Geo.  3.  MS.  Selw.  4th  ed.  369- 
An  action  was  brought  against  clcfcnciaut  only  on  a  joint  and  several 
note,  made  by  defendant  and  one  Stoddart.  Plea,  non-assumpsit. 
Defi-ndant  gave  in  evidence  an  agrei*uient  in  writing,  entered  into  by 
plaintiff  with  the  assignees  of  Stodiiart,  tbcn  a  bun  km  pt,  to  receive 
from  them  ^600  in  lieu  of  £883,  actually  due  from  the  bankrupt  on 
this  note,  (which  was  for  £\00)  and  un  other  transactions  ;  and  that 
Mendant  was  only  surety  for  Stoddart. — Defendant  obtained  a  ver- 
dict. On  motion  to  set  it  aside,  it  was  resisted  on  the  part  of  the 
defendant,  on.  the  ground  that  the  agreement  put  an  end  to  the  plain- 
tiff's recovery  on  the  note,  that  the  principal  could  ni»t  be  discharged 
without  discharging  the  surety  also. — On  the  part  of  the  plaiiuiff  it 
was  urged,  that  it  was  not  the  meaning  of  the  Hi»reenieni  that  the 
defendant  should  be  discharged.  Rut  per  Lord  Mansfield,  C.  J.  the 
plaintiff  was  party  to  the  agriM^mciit,  and  we  CJinnot  receive  parol 
evidence  to  explain  it.  Whatever  might  be  the  intention  of  the 
parties,  the  principal  cannot  be  released  without  its  opernting  for  the 
hencfit  of  the  surct\%  Hulc  discharcid.  As  to  this  mint  sec  antf, 
385,  6. 

^  Ante,  68. 

'  Ante,  69  w  76. 
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In  all  pointsL  in  which  a  distinction  between  bills  of 
exchange  and  promissory  notes^  has  not  been  pointed 
out»  the  rules  relative  to  the  one,  eq\i^lly  apply  to  the 
other,  and  therefore  it  will  not  be  necessary  to  make 
any  fiirther  observations  in  the  present  chapter. 
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PART  SECOND. 
The  Remedies  on  a  Billy  Cheeky  or  Note^ 

In  the  preceding  part  of  this  work,  I  have  endea-* 
voured  to  point  out  the  nature  of  the  right  which 
may  be  acquired  by  the  instruments  which  are  the  sub- 
ject of  this  Treatise.  The  remedy  which  the  law 
•  affords  the  parties  to  enforce  payment,  forms  the  re- 
maining head  of^  enquiry.  In  this  part  of'  the  work 
no  distinct  observations  on  bills  and  notes  will  be 
necessary,  as  the  same  remedies  are  given  by  law  on 
both  species  of  instrument,  except  that  in  some  cases 
debt  is  not  sustainable  on  a  promissory  note,  which 
'  distinction  will  be  pointed  out.  The  means  of  enforc- 
ing payment,  arc  either  by  action  of '  assumpsit,  or 
(lebty  or,  where  tljc  party  is  a  bankrupt,  hy  prooj'undtv 
the  commission.  In  the  consideratioTi  of  the  above 
mentioned  actions,  the  pleas  and  defences,  ahd  the 
evidence  to  be  adduced  by  each  party,  will  alsg  b^ 
ronsidcrcd. 
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CHAPTER  I. 

Br,  AND  AGAINST  WHOM,    AN   ACTION    OF  ASSUMPSIT 
ON  A  BILL,  CHECK,  OR  NOTE,  MAY  BE  SUPPORTED. 

1  II£  action  of  assumpsit  is  by  far  the  most  usual 
remedy  on  bills,  checks,  and  notes;  and  indeed  it  ap- 
pears to  be  the  only  remedy  where  no  privity  of  con- 
tract exists  between  the  parties,  as  between  the  in- 
dorsee and  the  acceptor  of  a  bill,  and  a  remote  indorsee 
and  maker  of  a  note,  in  which  case  debt  is  not  main- 
tainab^  ',  or  when  the  action  is  against  an  executor  or 
administrator,  against  whom  debt  on  simple  contract 
is  not  in  general  sustainable «. 

With  respect  to  the  persons,  by,  or  against  whom^ 
this  action  may  be  brought ',  it  may  be  observed,  in  ge- 
neral, that  whenever  a  legal  right  is  created,  or  liability 
imposed,  through  the  medium  of  these  instruments, 
that  right  may  be  asserted,  and  that  liability  enforced, 
•'by  this  action.      Therefore  a  person  may  sue  on  a 
note  payable  to  him,  though  in  trust  for  a  third  par- 
ty ♦.     And  the  wife  may  join  with  her  husband  in  an 
action  on  a  note  made  payable  to  her  during  the  co- 
verture *.    When  there  are  several  indorsers,  it  is  not 
necessary  that  the  action  should  be  brought  in  the 
name  of  the  holder,  or  of  the   last  indorser :  thev 
may  arrange  the  matter  among  themselves,  and  any 
one  indorser  n)ay  sue  the  acceptor  or  drawer,  instead 

of  the  preceding  indorser,  striking  out  all  the  names 

■»  • 

*  Bishop  nt.  Young,  2  Bos.  U  Pul.  78. 

*  Barry  v.  Robinson,  I  New  Rep.  sgs* 

'  Poth.  tit.  Central  de  change,  pan  1,  chap.  5.  art.  2.  per  totum. 

*  Smith  'v,  Kendall,  I  Esp.  Ucp.  231.-6'  T.  R,  123,  S.  C— RandaM 
V.Bell,  1  M.  &S.723. 

»  Phillibkirk  et  ux  v.  Pluckwell,  2  M.  &  S.  393.— Ante,  25.— 
1  Chitty  on  Plead.  Sd  ed.  20. 
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below  his  own '.    Where  a  merchant,  carrying  on  trade 
on  his  own  separate  account,  introduces  into  his  firm 
the  name  of  a  clerk,  who  has  no  participation  in  profit 
or  loss,  but  continues  to  receive  a  fixed  salary,  it  was 
held,  that  in  an  action  on  a  bill  of  exchange  payable 
to  the  order  of  this  firm,  the  .clerk  must  be  joined  as  a 
pIaintiff^  unless  it  be  distinctly  proved  that  he  had 
no  interest '.    And  if  a  party,  who  has  commenced  an 
action  on  a  bill,  deposit  it  afterwards  as  a  security  in 
the  hands  of  a  third  person,  he  may  still  proceed  in 
the  action,  if  the  latter  knew  that  the  action  was 
commenced;  and  if  such  third  person,  having  had 
this  notice,  commence  another  action  against  the  same 
defendant,  the  court  will  stay  his  proceedings. ♦•    And 
the  drawer  of  a  bill,  after  taking  it  up,  may  sue  and 
arrest  a  bankrupt  acceptor,  who  has  not  obtained  his 
certificate,  although  a  previous  holder,  has  proved  under 
the  commission '. 

» 

The  boni  fide  holder  of  a  bill,  check,  or  note,  may 
in  general  maintain  an  action  thereon  against  all  the 
parties  to  it,  whose  names  are  to  it,  and  who  became 
^  previously  to  himself^.  Thus  the  payee  may,  in 
default  of  payment,  sue  the  acceptor,  whether  he  ac«* 
cepted  as  drawee,  or  merely  for  the  honour  of  the 
drawer,  and  he  may  also,  in  such  case,  sue  the  drawer. 
An  indorsee  may y  in  general,  not  only  sue  the  acceptor 
and  drawer,  but  also  all  the  prior  indorsers ;  and  an 
assignee,  by  mere  delivery,  may  sue  the  acceptor, 
drawer,  and  indorsers,  but  he  cannot  maintain  an  ac- 

'Per  Eyre,  C.J.  in  Walwyn  v.  St.Quintin,  1  Bos.  Sc.  PuI.^5S,-« 
This  doctrine  was  recognized  in  Parnell  v*  Towncnd,  Trin.  Term, 
58 Geo.  ^  on  an  argument  of  a  demurrer,  sec  post.  But  if  a  bill 
were  really  the  property  of  another,  and  put  into  the  hands  of  a  de* 
fendant  to  set  off  against  a  claim  on  hini»  that  might  present  a  dif* 
fertnt  question*  Per  Lord  EUenborougbj  in  Corufonh  v.  Revetts, 
2M.  &S.  612. 

^Goidon  v.  Mary  Robson,  2  Campb.^02. 

^  ]  Chitty  on  Plead.  3d  ed.  S. 

*  Manb  v.  Newell,  1  Taunu  109. — And  see  the  observations  of 
Abbot^J.  in  Randall  v.  Bell»  1  M.  &  S.  7*^3. 

*  Mead  v.  Brabam,  3  M.  ^  S.  pi. 

*  Biibop  V,  Hay  ward,  4  T.  B.  471. 
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tion  against  any  person  whose  name  b  not  on  the  bill. 
except  the  person  who  assigned  it  to  him  *,  and  then 
only  when  the  consideration  of  the  transfer  was  a  pre- 
cedent debt,  or  a  debt  arising  at  the  time,  and  not 
when  he  became  the  holder  by  discounting  the  bill 
upon  a  purchase  thereof,  as  some  times  occurs  \  How- 

'  ever,  a  person  to  whom  the  drawer  of  a  bill  which  had 
been  acceptetl  for  value,  has  indorsed  it  after  it  was  dis- 
honoured, and  after  it  had  been  paid  by  the  drawer, 
ihay  sue  the  acceptor  in  his  own  name  '. 

The  drawer  may  maintain  an  action  on  the  bill 
against  the  drawee,  in  case  of  a  refusal  to  pay  a  bill 
already  accepted,  but  not  on  a  refusal  to  accept,  in 
which  latter  case  the  action  by  him  must  be  on  the 
original  consideration  of  the  bill,  or  in  sotnc  cases 
specially  on  the  contract  to  accept;  and  any  party 
who  has  given  value  for  the  bill,  and  has  been  obliged 

'  to  pay  in  consequence  of  the  default  of  the  acceptor, 
may  maintain  an  action  thereon  against  all  tlic  parties 
antecedent  to  hirpself,  and  in  this  case  he  is  said  to 
hold  the  bill  in  his  original  capacity  ♦;  and  the  drawer 
of  a  bill,  payable  to  the  order  of  a  third  pei-son,  may, 
when  the  bill  has  been  returned  to  him,  and  he  has 

paid  it,  sue  the  acceptor  *. 

•  — 

•Anle,  184,5,6,7. 

*  Ante,  188. 

'^  See  Callow  t>.  Laurence,  SM.  &S.  97,  ante*  iffSiwhicliexplaios. 
Bacon  V  Searles,  1  Hen.  BJa.  88. 

*  Cow  ley «?.  Dunlop,  7  T.  R.  571 . — Death  »•  Serwonters,  Lutw.  885. 
888. — Qo^anquet  v.  Oudman,  1  Stark.  2,  3. 

'Synmnds^.  Parraintcr,  1  Wils.  185.— 4Bro.  P.  C.  604.— The 
plaintiff  diew  a  bill  upon  the  defendant,  to  the  order  of  Cleerand 
Co.  which  the  dofcndant  accepted,  but  did  not  pay  ;  tlie  plaintiff 
paid  it,  and  brought  this  action.  The  declaration  stated,  that  the 
plaintiff  dr(w  the  bill ;  that  the  defendant  accepted,  but  did  not  pay 
it ;  that  the  plaintiff  became  liable  and  did  pay  it,  by  reason  ivfaereof 
the  defendant  became  liable  and.promised.  The  defendant  demurred, 
and  afterwards  moved  in  arrest  of  judgraepit,  and  contended  that 
the  action  could  not  lie ;  but  the  court,  after  two  arganients  upoo 
the  demurrer,  and  one  on  motion  in  arrest  of  judgii"^nt,  were  of 
opinion  that  it  would,  and  judgment  was  given  for  the  plaintiff.  The 
defendant  brought  a  writ  of  error  in  parliament,  bat  did  not  appear 
at  the  bar  to  support  it,  and  judgment  was  affirmed. 

Louvitre  v.  Laubray,  10  Mod.  36.  The  plaintiff  drew  a  bill  upon 
the  defendant,  which  the  defendant  accepted^  but  afterww^  refused 
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• 

Where  the  holder  of  a  bill  sued  the  acceptor  and 
charged  him  in  execution,  and  the  latter  having  ob- 
tained his  discharge  under  the  Lords  act,  the  holder 
then  sued  the  drawer,  who  after  paying  the  bill  sued 
the  acceptor,  and  charged  him  in  execution,  this  was 
hdd  to  bo  regular  *.     In  the  case  of  an  acceptance  for 
the  accommodation  of  the  drawer,  such   acceptor^  if 
he  has  been  obliged  to  pay,  may  sue  the  drawer  on  his 
implied  contract  to  indemnify  him,  but  not  on  the  bill 
itself*,  though  we  have  seen  that  he  may  retain  money 
ill  his  hands  as  an  indemnity  > ;  and  a  person  not  otU 
ginally  party  to  a  bill,  having  paid  it  supra  protest^ 
may  maintain  an  action  against   all,  or  any  of  the 
parties  to  it,  except  the  person  whom  he  paid*;  but 
the  bail  of  the  maker  of  a  promissory  note,  who  have 
paid  it,  cannot  sue  the  indorsers';  and  a  banker  who 
pays  tlie  acceptance  of  a  customer,  who  has  made  it 


to  pay;  upon  tliis  the  bill  was  intbrscd  to  the  plaintHf,  anil  At 
question  wa>»  whether  be  could  maintain  an  action  as  indorsee;  and 
per  Parker,  C.J.  upon  evidence  that  he  had  effects  iii  the  hands  of 
t be  defendant  euotigh  to  answer  the  bill,  and  consequently  that  the 
acceptance  was  nut  upon  the  honour  of  the  plaintilT,  the  action  is 
x^cll  brought,  but  if  ihcre  were  no  cflects,  the  action  would  not  lie, 
and  the  plain tiO'  recovered. 

*  Macdonald  v.  Bovington,  4  T.  R.  825,   ante,  384,    and   Mead  i\ 
Braham,  3  M.  tSe  S.  91. 

*  Young  r.  Hockley,  3  Wils.  346. 
'  Ante,  256. 

*  Ante,  313, 4. 

Mertens  v.  Winnington,  1  Esp.  Rep.  112.  A  bill  was  drawn  by 
the  defendant,  and  indorsed  by  Burton,  Forbes,  and  Gregory.  The 
plaiutiflf  paid  it  for  the  honour  of  Burton,  Forbes,  and  Gregory,  and 
brought  thi»  action  against  the  defendant  as  drawer;  the  defendant 
contended  that  a  person  who  paid  for  the  honour  of  one  of  the 
parties,  could  only  sue  that  party  ;  but  Lord  Kenyon  said  he  was  to 
be  considered  as  an  indorsee,  paying  full  value  for  the  bill,  and  he  di- 
rected the  jury  to  find  for  the  plaintiff. 

*  Hull  V.  Pitfield,   I  Wils.  46.— Bayl.  148. 

The  indorsee  of  a  note  sued  the  maker,  and  on  payment  by  his 
haiJ,.perniittc<l  them  to  sue  the  indorser  in  his  (the  indorsees)  name, 
but  the  court  held  that  the  payment  of  the  money  to  the  plaintif!'  by 
the  bail  for  the  drawer,  was  the  same  thing  as  if  the  drawer  himself 
had  paid  itj  and  that  the  note  was  thereby  absolutely  discharged 
and  satisfied  ;  that  the  indorser  of  a  note  is  only  a  warranter  thereof; 
that  the  drawer  will  pay  it,  and  if  he  does  not,  that  the  indorser  will, 
and  that  it  is  the  same  thing  whether  the  drawer  himself  paid  the 
money g  or  his  friend,  as  the  bail  did  in  this  case. 
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})ayable  at  his  banking  house,  cannot  sue  thereon,  as  he 
does  not  stand  in  the  situation  of  a  party  paying 
supra  protest  '• 

But  unless,  under  circumstances  which  must  be 
specially  stated  on  the  record,  no  action  can  be  main- 
tained on  a  bill  against  a  person  who  became  part}'  to 
it  subsequently  to  the  holder  or  plaintiff,  for  if  it  were 
otiierwise,  the  defendant  in  such  action  might,  as  an 
indorsee  deriving  from  the  plaintiff,  be  entitled  to 
recover  back  again,  in  another  action  against  the  plain 
tiff,  the  identical  sum  which  he,*  the  plaintiff,  had 
previously  recovered  from  him,  which  would  in- 
troduce a  circuity  of  action;  and  therefore  where  A. 
having  declared  on  a  promissory  note  against  6. 
made  by  C.  to  A.  and  indorsed  by  him  to  B.»  and  by  6. 
again  indorsed  to  A*  and  having  obtained  a  verdict, 
the  judgment  was  arrested  *. 

A  plaintiff  cannot  in  general  maintain  his  actioa 
against  the  person  from  whom  he  received  the  bill, 
unless  he  gave  him  a  valuable  consideration  for  it  ^ 

We  have  before  seen,  what  objections  may  be  taken 
in  an  action  at  the  suit  of  a  person  attempting  to  de- 
rive an  interest  in  a  bill,  by  a  transfer  after  it  was  due 


'  Holroyd  v.  Whitehead,  5  Tauut.  444.— 1  Marsh.  128.~S  Campb. 
530.  S.  C. 

*  Bishop  'u.  Hay  ward,  4  T.  R.470. — Mainwaring  <z^.  Newman,  2  Bos. 
&  Pul.  125. 

Bishop  V.  Haywerd,  4T.  R.  470.  The  plaintiff  declared  upon  a 
note  payable  to  himself  or  order,  indorsed  by  htm  to  the  defendant 
and  by  the  defendant  indorsed  back  again  tu  him,  and  obiaineti  t 
verdict.  A  rule  was  granted  to  shew  cause  why  the  judgment  should 
not  be  arrested,  on  the  ground  that  according  to  the  statement  in  the 
declaration,  the  plaintiff  would  be  liable  upon  bis  indorsement  to  pay 
the  defendant  the  sum,  for  which  the  verdict  was  given,  and  upos 
cause  shewn,  the  court  held  the  objection  good,  because  as  the  plain* 
tiff  had  not  stated  it  to  be  otherwise,  his  indorsement  was  to  be  con- 
sidered as  a  legal  existing  indorsement;  had  any  circumstances 
existed  which  exempted  the  plaintiff  from  answering  upon  his  in* 
dorsemcnt  to  the  defendant,  they  should  have  been  disclosed  upon  the 
record,  and  the  declaration  framed  specially. 

'  Ante,  88  to  95. — Mitchinson  v.  Hewson,  7  T.  R.  350.— Cowley 
^.  Dunlop,  id.  571. — Death  t*.  Serwontcrs,  1  Lutw.  886. — Simmonds 
<v.  Parminter,  1  Wils.  J85.*-4  Bro.  P.C.  704.  ace— 2  Bla.  Com.  446. 
contra ;  but  see  Mr.  Christian's  note. 
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or  paid ' ;  and  what  laches^  in  the  holder  of  a  bill,  will 
operate  aa  a  forfeiture  of  his  right  of  action  *.  If  the 
holder  of  a  bill  make  the  acceptor  his  executor,  and 
die,  the  right  of  action  at  law  against  all  the  parties 
is  extinguished,  unless  the  executor  formerly  re- 
nounces  *.  Where,  a  note  or  bill  made  by  several,  is 
joint  and  several,  it  is  advisable  to  proceed  in  separate 
actions,  if  there  be  any  doubt  in  proving  the  joint 
liabilitvofair. 

Whenever  the  holder  of  a  bill,  &c.  has  a  remedy 
against  several  parties  to  it,  he  may  commence  and 
proceed  in  several  actions  against  each  of  those  parties 
at  the  same  time;  and  an  action  commenced  against 
one,  will  not  preclude  any  other  remedy  against  the 
others;  but  as  the  different  persons  liable  on  the  bill 
arc  debtors  to  the  holder  in  respect  of  the  same  debt^ 
satisfaction  by  any  one  will  discharge  the  others  from 
liability  as  to  the  principal  sum  due  on  the  bill% 
and  if  the  holder  reject  an  offer  by  a  drawer  or  in- 
dorser  of  a  bill,  to  pay  debt  and  costs  of  the  action 

against  him,  the  court  will  make  an  order'  to  restrain 

, ^ 

'  Ante,  l6d  to  16S. 

*  Ante,  256  to  309. 

^  Poth.  pK  191.— 1  Rol.  Abr.  522.— Woodward  v.  Lord  Darcy, 
rioMfd.  1S4. — Paramour  r.  Yardley,  id.  542. — Wankford  v.  Wank* 
ford,  1  Sa!k.  299.-2  Bla.  Com.  511,  2.-3  Bla.  Cora.  18.— Main- 
waring  V.  Newman,  2  Bos.  &  Pul.  124,  5. 

*  Gray  ^v.  Palmer,    1  Csp.  Rep.  135,  6'. 

*  Windham  v.  Withers,  l.Stra.515.— Poth.  pi.  16O.— Bayl.  151.— 
Burgess  V.  MerrcU,  4  Tamil.  468. — Ex  partQ  Wild  man,  2  Vcs.  sen* 
1 15.  Lord  Hardwickc.  In  cases  of  bills  of  exchange  or  promissory 
notes,  tvhero  there  is  a  drawer  and  indorser,  perhaps  there  may  be 
IDorc  than  one  judgment  against  all,  but  there  can  be  but  one  satis- 
faction. 

Windham  v.  Withers,  1  Stra.  515.  The  plaintiff  having  obtained 
judgment  against  the  drawer  and  indorser  of  a  note,  the  principal  in 
one  and  the  costs  in  both  were  oflered  him,  which  he  refused,  and  the 
court  granted  a  rule  to  restrain  him  from  taking  out  execution,  and 
intimated  that  they  would  have  punished  him,  had  he  taken  out  exe- 
cution upon  both  judgments. 

Claxton  Of,  fewift,  2  Show.  441.  494.— Lutw.  882.  To  an  action 
against  the  indorser  of  a  bill,  the  defendant  pleaded  that  the  plaintiff 
bad  recovered  a  judgment  against  the  drawer,  and  that  the  judgment 
was  still  in  force^  and  upon  demurrer  the  court  of  King's  Bench  held 
the  plea  good,  but  the  court  of  Exchequer  Chamber  held  otherwise, 
aod  the  judgment  was  reversed. 
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the  holder  from  taking  out  execution ;  though  if  the 
money  be  paid  pending  several  actions  against  other 
parties  to  the  bill,  the  plaintiff  may,  without  reserving 
any  part  of  the  principal  money,  proceed  in  the  actions 
for  the  recovery  of  the  costs  *. 
. .  It  is  settled,  that  when  two  persons  are  severally, 
as  well  as  jointly,  bound  in  a  bond,  and  one  of  them 
be  taken  in  execution  in  a  s<*parate  action,  the  other 
may,  nevertheless,  be  sued,  because  the  taking  another^ 
person  in  execution,  is  but  the  mere  security  for  the 
payment  of  a  debt,  and  not  a  valuable  satisfaction  of 
it*.     It  was  made  a  question  in  the  last  century,  how 
far  this  doctrine  was  applicable  to  bills  of  exchange  ; 
'    but  it  is  now  settled,  that  a  judgment',  or  even  an 
execution,  against  the  person  of  any  one  of  the  parties 
to  the  bill,  will  not  discharge  the  others,  though  with 
respect  to  him  it  is  a  full  satisfaction  of  the  dcbt\  It 
is  also  settled,  that  the  holder's  letting  a  subsequent 
indorser  in  execution  out  of  prison  on  a  letter  of  li- 
cence, will  not  discharge  a  prior  indorser  from  his  lia- 
bility to  pay  the  bill ' ;  and  that  if  an  acceptor  be  dis- 
charged under  an  insolvent  debtor's  act,  such  discharge 
will  not  operate  in  favour  of  any  other  person*.  But 
if  the  holder  of  a  bill  accept  a  bond  from  the  drawer, 
or    any    other   party,  in  satisfaction  of  it,  such  act 
will  discharge  other  subsequent  parties  ^j  and  we  have 
before  seen*,  that  compromising  with  the  acceptor, 


t  ««   f  <    4         >  •» 


»  Toms  r.  PoweH,  7  East.  536.-6  Eip.  Rep.  40.  S.  C— 3  Eas:. 
316.— 3  Campb.  331.— 1  Holt,  C.  N.P.  6. 

»  Blemfield's  case,  5  Co.  «b\— Bay i:  J 5 1. —Clerk  r.  Withers,  Lord 
Rayra.  1072.— 1  Salk.  322.  S.  C— Claxlon  v.  Switi,  2  Show.  49-*.- 
Fosicr  V.  Jackson,  Hob.  SQ^ — Bayl.  151,  2. 

'  Ayrey  r.  Davenport,  2  New  Rep.  474.^— Claxton  r.  S%ufC,  S  Moi. 
8r.— 2  Show.  494.— Lulw.  878.  882.  S.C. —Bayl.  151,  2. 

♦  Id.  ibid. — IVlacdonald  r.  Bovington,  4T.  R.  825. 

'  Ante,  380, 1.— Haylln  p.  Mullhall,  2  Bin,  Rep.  1235.— Eoglish  r. 
Darlcy,  2  Bos.  &  Pul.  6l.— Clark  v.  Clement,  6  T.  R.  525.— 
9ayl.  151. 

'  Macdonald  *u.  Bovington,  4T.  R.  825.--Nadin  v.  Bi^ttie,  5  East. 

*  Ante,  302.— Claxton  r.  Swift,  3  Mod.  8f . — English  r,  Darlev, 
9  Bos.  &  Pul.  61 . 

'  Amc,  385. 


AN  ACTION  MAY  BE  BROUGHT- 

without  the  assent  of  the  drawer  or  indorsers,  will  re- 
lease theai  from  their  engagements.  Actual  payment 
of  what  is  due,  will,  of  course,  discharge  the  parties; 
and  though  the  holder  of  a  bill  may  issue  execution 
agahist  the  person  of  all  the  parties,  he  cannot,  after 
levying  the  amount  of  the  debt  on  the  goods  of  onq, 
issue  2L  fieri  Jacias  to  affect  the  goods  of  another'. 
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»  Windham  r.  Witbers,  1  Sua,  51;'.. 
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CHAPTER  IL 

OF  THE  AFFIDAVIT  TO    HOLD    TO  BAIL,  ARREST,   BAIL 
ABOVE,    AND    DECLARATION    IN  ASSUMPSIT  UPON.  A 
3ILLj   eH£€K,   OR   NOTE* 

^•*J^Jtt»hoiil  .In  order  to  arrest  a  party  in  an  action  on  a  bill  of 

exchange  or  promissory  note,  the  statute  IS  Geo.  1. 
c.  99*  requires  that  an  affidavit  should  be  made  and 
filed  of  the  cause  of  action^  and  by  the  temis  of  that 
act  the  sum  due  on  the  instrument  must  amount  to 
^10,  which  regulation  is  not  altered  by  the  61  Geo.  3. 
c.  IS4.  s.  SI.  which  renders  it  necessary  that  the  debt 
shall  be  «£l5,  in  other  cases.  This  affidavit  must  be 
certain  and  explicit,  and  so  positive,  that  in  case  in 
were  untrue,  the  party  making  it  would  be  liable  to  an 
indictment  for  perjury  '.  It  has  been  M^ell  observed, 
that  the  strictness  required  in  these  affidavits  is  not 
only  to  guard  defendants  against  the  consequences  of 
perjury,  but  also  those  who  make  the  affidavit  against 
any  misconception  of  the  law ;  and  that  the  lean- 
ing should  always  be  to  great  strictness  of  construc- 
tion, where  one  party  is  to  be  deprived  of  his  liberty  by 
the  act  of  another  *•  There  has  been  some  contradic- 
tion in  the  cases  in  the  King's  Bench  and  Common 
Pleas  '•  But  from  the  most  recent  cases  it  appears, 
that  the  practice  of  both  the  courts  is  now  uniform ^ 

In  an  action  against  the  maker  of  a  note,  or  tlie 
acceptor  of  a  bill,  who  are  primarily  liable,  it  is  ncees- 
sary  to  state  in  the  affidavit,  that  it  was  due,  or  at  least 
to  shew  the  date  and  when  it  was  payable,  for  other- 

>  Tidd.  6th  ed.  186. 

*  Per  Lord  Cllcnborough  in  Taylor  v.  Forbes,  10  East  3l6.  aod 
see  Bradshaw  v.  Saddington,  7  East.  9^. 
'Tidd.6ihrd.  186,7. 
^  And  see  Machu  v.  Fraser,  7  Taunt*  173. 
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wise  the  party  being  primarily  liable,  the  affidavit  that  A«dijrttt»li©i4 

he  was  indebted  miglit  be  true,  and  yet  the  note  or 

bill  might  not  be  due  at  the  time  of  swearing  the 

affidavit,  because  the  maker  of  a  promissory  note,  or 

tlie  acceptor  of  a  bill,  becomes  debtor  immediately, 

though  the  instrument  be  payable  at  a  future  day ;  it 

bebg  debitum  in  prsesenti  solvcndum  in  futuro  \  And 

the  samie  point  has  recently  been  determined  in  the 

court  hf  Commoa  Pleas,  in  ap  action  against  the  ao- 

ceptor  of  a  bill  *. 

But  in  an  action  against  the  indorser  of  a  bill  or 
note,  who  can  only  be  liable  in  default  of  the  acceptor 
or  maker,  and  whose  liability  is  only  collateral  and 
conditional,  it  has  been  decided  not  to  be  necessary  to 
riicw  that  the  bill  or  note  is  over  due,  for  this  case  has 
been  distinguished  from  the  former,  because  the  party 
being  described  as  an  indorser,  and  as  such  only  a 
collateral  security,  could  not  be  indebted,  unless  the 
bill  had  become  due  and  been  dishonored  K 

The  affidavit  must  also  shew  in  what  character  the 
defendant  became  a  party  to  the  bill  or  note,  whether 
as  drawer,  acceptor,  or  indorser,  for  otherwise  )ie 
inight  not  be  liable  on  tlie  bill,  but  merely  as  a  gua* 
^'antee,  in  which  case  the  nature  of  his  engagement 
must  be  stated,  as  the  statute  requires  an  affidavit  of 
the  cause  of  action,  and  the  distinction  is  between  the 
omission  of  the  plaint iif's  title  to  sue,  and  the  cha* 
racter  in  which  the  defendant  stands*.  And  therefore 
a^  affidavit,  stating  that  the  defendant  was  indebted 
to  the  plaiatiff  in  tbe  sum  of  £93  as  the  indorsee  of 
a  certain  bill  of  exchange,  drawn  by  one  T.  Winslow, 
without  stating  how  the  defendant  became  liable,whe- 
ther  as  accepter  or  indorser,  w^as  held  insufficient' ,  and 


■      Ti 


'  Per  Bayley»  J.  in  Jackson  v.  Vate,  2  M.  &  S.  149.  and  see  the 
^"X^4i^tinctioB  taken  in  Holcombe  v.  Lambkin,  2  M.  &  S.  47^. 

•  M ach u   v.  F.raser,  7  Ta  u nt.  J  7 1  • 

^  Per  Bay  ley,  J.    Jackson  c.  Yate,    2  M.  &  S.  1 49. — Dav-ison  v. 
March,  1  New  Rep.  157.— Holcombe  v.  Lambkin,  2  M.  h  S.  475. 

*  HuDiphi^ics  9.  Williatiu,  2  Marsh.  23L  6Taunt.  bZ\.  S. C. 
Md.ibid. 
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the  term  indorsee  is  descriptive  of  the  relation  of  the 
plaintiff  to  the  bill  and  not  of  the  defendant «. 

But  it  is  not  necessary  for  the  affidavit  to  specify 
in  what  particular  character  the  debt  is  due  to  the 
plaintiff]  whether  he  claim  as  payee  or  indorsee,  for 
if  he  had  no  interest  in  the  bill  on  which  he  could  sue 
the  defendant,  he  would  be  guilty  of  perjury,  and 
would  be  liable  to  an  action  for  maliciously  holding 
the  defendant  to  bail »,  and  though  it  was  once  de- 
cided otherwise  in  the  court  of  Common  Pteas  *,  vet 
it  has  I>ccn  since  observed  by  that  court,  that  such  de- 
cision took  place  without  the  case  of  Bradshaw  v  Sad- 
dington  having  been  cited,  and  in  tlie  latest  case  that 
court  appears  to  have  determined  to  adopt  the  practice 
of  the  court  of  King's  Bench  ♦. 

Where  a  party  to  a  bill  has  signed  his  Christian  name 
only  with  initials,  and  application  has  been  made  to 
him  for  his  name,  and  he  has  refused  to  disclose  it, 
and  all  possible  enquiries  have  been  made  to  ascertain 
it  without  effect,  the  affidavit  and  proceedings  may 
state  only  his  initials,  and  the  court  will  not  discharge 
him  on  common  bail,  or  set  aside  the  proceeding  *.  In 
order  to  hold  to  bail  in  trover  for  a  bill  of  exchaoge, 
It  should  be  stated  in  the  affidavit  that  such  bill  re- 
mains unpaid,  as  well  as  the  valued  The  usual  fonns 
of  affidavits  are  given  in  the  Appendix. 

When  a  married  woman  has  been  arrested  as  the 
acceptor  of  a  bill,  at  the  suit  of  an  indorsee^  the  court 
will  not  order  the  bail-bond  to  be  cancelled  on  an 
affidavit,  that  the  drawer  when  he  drew  the  bill  knew 
the  defendant  to  be  a  married  woman,  because  her  so 
accepting  a  negotiable    security,    and  enabling  the 


rm 


.    '  Netod  i«  Miichy  v.  Frater,  7  Taunt.  172. 

*  Per  curiam,  in  Bradihaw  v.  $addingtoii«  7  East.  9^ 
>  Balb  V.  Batley,  1  Marsh.  424.  6Tauut.  25.. S.  C. 

^  Machu  V.  Fraser,  7  Taunt.  171*  and  see  Hurophrifs  t>.  WiHitms 
9  Marsh.  231.  in  which  Cibbs,  C.  J.  adverted  to  the  distiactioa  be- 
tween the  plaintiffs  title  and  the  defendant's  liability. 

'  Howell  V.  Coleman,  2  Bos.  &  Pul.  466, 

•  Clark  V.  Cawthorne,  7T.  R.  321, 
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drawer  to  impose  upon  a  third  person,  is  in  effect  re»  Ofib^Anttt, 
presenting  herself  as  a  single  woman  to  the  injury 
of  a  third  person,  but  she  must  find  special  bail,  and 
plead  her  coverture,  or  bring  a  writ  or  error '.  And 
where  a  woman  was  arrested  as  the  drawer  of  a  bill 
of  exchange,  at  the  suit  of  an  indorser,  the  court  re- 
fused to  discharge  her,  on  the  affidavit  of  a  third  per- 
son, that  she  was  a  married  woman ;  and  in  all  cases 
it  should  seem  that  a  feme  covert,  applying  to  be 
discharged  from  arrest,  must  found  her  application 
upon  lier  own  personal  oath  of  the  fact  of  coverture, 
and  not  upon  the  affidavit  of  another*. 

An.  indorser  of  a  bill  of  exchange  may  be  bail  for  the  Bail, 
drawer  in  an  action  against  him  upon  the  same  bill, 
though  it  be  objected  that  he  is  inadmissible,  inas- 
much as  the  plaintiff's  security  will  not  be  increased 
by  the  recognizance  of  the  indorser,  who  is  already 
liable  to  the  plaintiff  on  the  bill  *.  And  it  has  been 
recently  determined,  that  if  a  party  become  bail  in  two 
separate  actions  against  different  parties,  on  the  same  . 
bill,  it  is  sufficient  for  him  to  swear,  that  he  is  worth 
double  the  amount  of  the  sum  sworn  to  in  one  action, 
and  that  it  is  not  necessary  for  the  bail  to  swear  to 
double  the  amount  in  both  actions  \ 


In  an  action  on  a  bill  of  exchange,  check,  or  pro-  The  decUntioii. 
missory  note,  if  between  the  original  parties,  it  is  at 
the  option  of  the  plaintiff  to  declare  either  upon  the 
instrument  itself,  or  upon  the  consideration  for  which 
it  was  given ;  but  in  the  case  of  remote  parties,  as  the 
indorser  against  the  acceptor  of  a  bill,  or  the  maker  of 


*  Piitcbard  v.  CowlaD,  2  Marsh.  40.— Tidd.  6tb  ed.  SOI,  2.--Joncs 
*v.  Le\%U,  2  Marsh.  385.  7  Taunt.  55.  S,  C. 

*  Jones  V,  Lewb,  2  Marsh.  385.  7  Taunt.  55.  S.  C. 
^  Hains  v.  Manley,  2  B.  &  P.  52C, 

*  Moore'i  Rep.  C.  P.  29.  and  see  Tidd's  Practice,  267. 
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Tho  dectaration.  a  note,  and  where  independently  of  the  bill,  there  is 

no  privity  of  contract  between  the  parties,  the  instru* 
nient  itself  must  be  declared  on^  adding  such  of  tlie 
common  counts  as  the  evidence  may  probably  support; 
but  it  is  always  advisable  to  declare  on  the  instruqient 
itself,  as  then  in  case  of  a  judgment  by  default,  the 
amount  of  the  damages  are  referred  to  the  master,  to 
be  computed  by  him;  but  if  the  declaration  do  not 
state  the  bill,  the  plaintiff  must  execute  a  writ  of 
inquiry^ 
coimt^statiDg  the      The  declaration,  or  county  in  which  the  iiih  cheeky 

or  notCj  is  set  Jart/i,  necessarily  varies  in  point  of 
form,  according  to  the  parties  by,  and  agitinst  whom, 
the  action  is  brought.  In  the  Appendix  will  be  in- 
troduced all  the  different  forms,  which  usually  occur 
in  practice,  and  notes  to  each  will  be  subjoined,  ex- 
planatory of  the  proper  mode  of  forming  the  declara^ 
tion  in  each  case. 

With  respect  to  the  venue^  as  bills  of  exchange  and 
promissory  notes,  like  bonds,  are  bona  notabilia  wher- 
ever they  happen  to  be,  the  plaintiff  has  a  right  to 
lay  his  venue  in  any  county;  and  the  court  will  notj 
at  tlie  instance  of  the  defendant,  change  it  upon  an 
affidavit  that  it  was.  really  made  in  a  different  county*. 
And  if  an  action  be  bon^  fide  brought  on  a  promis- 
sory note,  the  plaintiff  may  retain  the  venue,  though 
the  action  be  also  for  other  causes ;  and  the  court  will 
not  restrain  the  plaintiff  from  proceeding  in  the  county 
he  has  elected  for  the  other  causes  ^  But  it  would 
not  suffice  to  retain  the  venue,  that  the  plaintiff 
should  introduce  a  count  upon  a  promissory  note, 
which  either  did  not  exist,  or  in  respect  of  which 
there  was  no  subsisting  cause  of  action  \  And  aa  in 
the  case  of  an  action  on  a  bondj   if '  very  special 

grounds  for  changing  the  venue  be  laid  before  the 

-■    ■  ...  -  ■      .. 1 — — ^— ^— ^^ 

'  Osborne  v.  Noad,  8  T.  R,  648. 

*  Tidd's  Pr^c.  6lh  ed.  633. 

^  Shepherd  v.' Green,  5  Taunt.  576. 

♦  Id.  ibid. 
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court  by  affidavit,  as  that  there  are  several  material  Count  stating  the 

and  necessary  witnesses  who  reside  at  a  great  distance 

from  the  county  where  the  Venue  is  laid^  the  court 

will  change  the  venue>  especially  if  the  defendant 

admit  a  particular  fact,  which,  in  point  of  form,  exists 

in  the  original  county  *• 

It  \yas  formerly  usual  to  commence  the  declaration* 
on  a  bill  of  exchange,  with  a  statement  setting  out 
the  custom  of  merchants  relative  to  thfe  validity  of 
bills  of  exchange,  and  that  the  parties  to  it  were  per*^ 
sons  within  the  custom  ;  but  this  mode  of  declaring 
has  long  been  disused^  and  is  improper  ^ ;  and  though 
it  is  u^ual  to  state  that  the  bill  Avas  drawn  and  accepted 
f'  according  to  the  usage  and  custom  of  merchants^ 
from  time  immemorial  used  and  approved  of,"  yet  even 
this  reference  to  the  custom  in  any  part  of  the  decla- 
ration is  unnecessary'.  In  declarations  on  promis- 
sory notes  made  in  England,  it  is  usual  to  state  that 
the  defendant  became  liable  to  pay  by  force  qf  the 
statute  of  Anne,  which  renders  these  instruments 
negotiable^;  but  this  is  unnecessary.  And  if  the  note 
be  made  out  of  England,  it  would  be  improper,  and 
perhaps  fatal^  to  state  that  the  note  was  made  accord- 
ing to  the  statute  *. 

In  stating  the  cause  'ofactidn,  there  afe  four  points 
principally  to  be  attended  to.     Firsty  The  description 

of  the  billy  pf omiisory  note,  or  check.     Stcbndly^  How 

-----    

»  TiJd*$  Pmc.  6th  cd.  635. 

*  Soper  V,  IMtle,  1  Lord  Kayih.  175. — Bromwich  t.  Loyd,  2  Lutw, 
15S5.-iiCo.  Lit.  S9A.  n.  7. 

Sopcrv.  Dible,  Lord  Ray m.  175.  Ill  mi  action  upon  a  bill  the 
defend^ut  deflnir^ddj  becau<>c  the  declaration  did  not  set  out  the  cus- 
tom, and  the  cdtr#(  held  it  unnecessary,  and  that  the  better  way  was 
to  omit  it. 

^  Hussey  V.  Jacot},  1  Lord  Raym.  88.«^£reskin  v,  Murray,  2  Lord 
Kaym.  1549.— Carter  v.  Dowfisb;  Garth.  83. — Willtams  v.  Williams^ 
id.  269.— Mannin  «.  Gary,  I  Lutw.  279- 

Thfri  was  determined  in  Ercskin  v.  Murray,  S  L6rd  Raym.  1542. 
On  errVvr  after  judgment  by  default,  sec  Lord  Ra^m.  88.— Garth.  83. 
Lutw.  9,79. 

^  Brown  v.  Uarraden,  4^T.  R.  155. 

'  Can-©.  Shaw^  ante^  419.— Bay!.  18- 

Q  6  S 
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Coiir»t  stating  the  the  defendant  became  party  to  it;  and  his  consequent 

9vA»^  ^^Ott  __ 

contract.  I'hirdlt/,  The  mode  by  which  the  plaintiff 
derived  his  interest  in,  and  right  of  acticm  on,  the  in- 
strument; and,  Lastly  J  The  breach  of  the  defendant'* 
contract. 

These  will  suffice  without  any  statement  of  a  cori' 
sideration  which  is  implied*. 

of  th^^b-i?**"**"*      And  Jirstf  the  bill,  promissory  note,  or  check  (of 

which  a  profert  is  not  to  be  made  *),  should  like  all 
other  contracts  be  stated  in  the  declaration,  as  it  was 
really  made  in  terms,  or  according  to  its  legal  opeia- 
tion' ;  and  if  there  be  a  variance  in  any  material  poiat, 
it  will  be  fatal  ♦,  though  stated  under  a  videlicet ». 

Thus  where  in  an  action  on  a  note  made  by  the  inn 
of  AustiUf  Strobell,  and  Shirtliff  in  those  names,  the 
declaration  was  against  them  by  the  names  of  Austin 
Strobell  and  Skutliff^j  and  stated  that  such  defendants 
made  the  note,  the  variance  was  kolden  fatal  ^;  and 
if  a  bill  drawn  by. the  name  of  Couch  be  declared 
upon  in  an  action  against  a  third  person,  as  drawn  by 
Crouch,  such  variance  is  also  fataP.  And  under  a 
count  for  usury,  in  discounting  bills,  one  of  which 
was  described  as  drawn  on  a  certain  person,  to  wit, 
John  K.  it  is  a  fatal  variance,  if  the  bill  produced 
appear  to  be  drawn  on  Abraham  K/ 

So  where  in  an  action  by  the  indorsee  against  the 
acceptor,  the  declaration  described  the  bill  as  drawn 

*  Ante,  12, 13.  87f  &c.— Bishop  v.  Young.  2  Bos.  &  Pul.  SI. 

*  Mai>ter  v.  MiUer,  4  T.  R.  338.— 'Odamft  v.  Tke  Duke  of  Grafton* 
Bunb.  243.— Suister  v.  Coel,  1  Sid.  386.— 1  Salk.  215.--Com.  Dig. 
tit.Tteader,  O-  3.— Tidd.  6th  ed.  6l8. 

'  Per  Gibbs,C.  J.  in  Waugb  v.  Rusac),  1  Marsb.  217.— Hcys  v.  He- 
sehine,  2  Caropb.  6a4.-*Selw.4thed.  350.— 1  Cbitty  ou  Plead.  3d  ed« 
297.  303.  308. 

^  Bristow  V.  Wright,  Dougl.  667.— -Gordon  v.  Aostin,  id.  4  T.R* 
61 1.  as  to  variances  in  general,  see  1  vol.  of  Cbitly  on  Pleadingt  3dcil« 
303,  Sec. 

'  White  V.  Wilson,  2'Bos.  &  Pul.  II6.— 1  Chiity  on  Pleading,  tfS. 

*  Gordon  v.  AuMin,  4  T.  R.  61 1.— -N.  B.  There  is  a  singular  difar- 
ence  between  the  folio  and  octavo  editions  in  the  statement  of  this 
case,  the  last  does  not  notice  the  mktake  in  the SMmamef  which  was  the 
material  objection. 

'  Whitwell  V.  Bennett,  3  Bos.  &  Pul.  559.— Sclw.  4th  ed.  349* 
'  Hutchinson  v.  Piper,  4  Taunt.  810. 
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by  one  JVilliam  Turner,  and  indorsed  by  the  said  WH-  ijt.iiieauteinwt 
Uam  Turner  to  the  plaintifF,  and  the  bill  produced  in 
evidence  was  drawn  by  Wingfield  Turner,  the  vari- 
ance was  held  fatal '.  But  where  the  promissory  note 
was  signed  "  for  Bowes,  Hodgsons,  Key^  and  Co/* 
and  they  were  sued,  and  one  of  them  was  declared 
against  by  the  name  of  Thomas  Kay  (but  whose  real 
name  was  John  Key^  commonly  pronounced  Kay),  the 
judge  was  of  opinion,  that  the  misnomer  was  no  ob* 
jectiou,  it  being  proved  that  the  7*tal  partner  had  been 
sued,  and  served  with  the  process,  though  under  a 
mistaken  christian  name$  and  that  the  variance  be- 
tween Key  and  Kay  was  immaterial,  they  being  idem 
sonans\  Aud  in  another  case  where  the  plaintiff 
declared  in  the  name  of  Edward  Boughton  upon  a  bill 
of  exchange,  drawn  by  him,  payable  to  his  own 
order,  and  accepted  by  the  defendant,  and  also  upon 
the  common  counts,  and  it  appeared  that  the  plain- 
tiffs real  name  was  Edmund^  and  that  in  that  name 
he  had  drawn  the  bill,  yet  the  plaintiff  recovered  ^ 
And  it  has  been  recently  held,  that  a  variance  between 
the  real  name  of  an  indorser,  and  that  which  is  alleged 
in  the  declaration,  and  appears  on  the  bill,  h  imma- 
terial*. 

If  one  of  several  persons,  acceptors  of  a  bill,  were 
an  infant,  the  holder  may  declare  on  it,  as  accepted 
bv  the  adult  onlv,  in  the  names  of  both  ;  and  if  the 
defendant  pleads  in  abatement,  that  the  other  partner 
ouglit  also  to  have  been  sued,  the  plaintiff  may  reply 
his  infancy ;  and  it  is  no  departure,  and  it  is  most 
proper,  not  to  state  that  the  infant  was  a  party  to  the 
instrument  ^  And  if  a  bill  of  exchange  purports  to 
have  been  drawn  by  a  firm  consisting  of  several  per- 


'  Le  Sage  r.  Johnson,  Forrest's  Hep.  23. 

^  Dickenson  v.  Bowes  and  Others,  l6  East.  1 10. 

'Bougbton  V.  Frere,  3  Camp b.  29,  but  note,  it  does  not  appear 
from  the  report  whether  the  plaintiff  only  recovered  upon  the  com* 
mon  counts. 

^  Forman  *o.  Jacob,  1  Stark.  47* 

*  Burgess  m.  Merrill » 4  Taunt.  46S.— 1  Chitty  on  Plead.  3d  ed.  35. 


454  Of  THE  DECLARAXrOK  IK  AX  ACTION 

^at.Tiiestetement  SODS  (as  by  "  Ellis,  Neeclham,  jun.  and  Co."),  ia  aa 
^    ^     '  ^'     action  by  an  indorsee  against  thq  acceptor,  the  de* 

claration  may  aver  in  the  plural  that  certain  persotu 
using  the  firm  drew  and  indorsed  the  bill,  although 
}n  point  of  fact  the  firm  consisted  only  of  a  single 
individuali  the  acceptor  being  estopp^  from  disputiag 
the  fact'.  So  where  a  declaration  described  a  bill 
of  exchange  as  directed  to  the  three  defead^nts,  and 
accepted  by  them,  and  it  w^s  proved  to  have  beea 
directed  to,  and  accepted  by  a  fourth  party  also,  who 
was  dead,  this  was  h^ld  no  variance  %*  and  in  an  action 
figainst  one  of  several  makers  of  a  joint  or  several 
promissory  note,  the  describing  it  as  the  separate  note 
of  the  defendafit  without  noticipg  the  other  parties, 
is  no  variance  ^ 

If  it  be  alledged  in  the  declaration,  that  defendant  on 
such  a  day  (without  laying  it  under  a  videlicet)  drew  a 
bill  of  exchange  without  alleging  that  it  bore  date  oii 
that  day,  a  mistake  of  the  day  will  not  be  material,  but  if 
the  words  "  bearing  date  the  same  day  and  year  afore-i 
^aid"  be  inserted,  then  a  variance  would  be  fatal  ♦•  In 
general  the  date  of  the  bill  or  note  should  be  stated, 
and  if  there  be  no  date,  then  the  day  it  was  made,  and  if 
that  cannot  be  ascertained,  then  the  first  day  it  can  be 
proved  to  have  existed  K'  And  where  in  an  action  on  a 
foreign  bill  payablp  at  double  usance  from  the  date 
thereof,  and  the  declaration  stated  the  bill  to  havp  been 
drawn  on  such  a  day,  but  did  not  state  the  date,  he 
court  held  it  sufficient,  apd  that  they  would  intend  that 
it  was  dated  at  the  time  of  drawing  it^  And  where  a 
second  count  stated,  that  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  the  defendant  drew  a  certain  other 
bill  of  exchange,  payable  two  months  after  the  ^ate 
'  .  '  ' '^ ' - 

•  »  Bass  V.  Clive,  4Campb.  78.-4  M.  &  S.  IS,.  S.  C. 
*Mounisttphen  v.  Brooke  Md  Others,  I  B%r.  ic  AW.  224. 
^  Id.  ibid,  and  4nle<  433,  4. 

*  Coxon  V.  Lyo^,*  2  Campb.  307,  8,— ^l«r.  4tb  ed.  35a<-ifFitxffii^r 
130.  ... 

*  Ante,  77.— Bay  1.  174,  5. 

'  De  la  Courier  v.  Bellamy,  Z  Show,  429*  approved  cXio  Hacae  v, 
jFrcnch,  3Bo8.&Pul.  173.  ^^      ' 
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thereof,  without  mentioning  any  express  date  in  either  Jft2?blif&^"^ 
count,  the  last  count  was  held  sufficient,  the  court 
intending  the  date  to  have  been  the  day  on  which 
the  bill  was  alleged  to  have  been  made «.  If  a  bill  or 
note  by  mistake,  has  been  dated  contrary  to  the  inten- 
tion of  the  parties,  the  declaration  may  run  thus,  "  on 
&c.  (the  time  intended)  at,  &c.  made,  &c.  bearing  date 
by  mistake,  on,  &c.  but  meant  and  intended  by  the  said 
A.  B.  and  C.  D.  to  be  dated  on  the  said,  &c,  and  then 
and  there  delivered,  &c.  by  which  said  note  he  the 
said  C.  D.  then  and  there  promised  to  pay,  two  months 
after  the  date  thereof,  (that  is  to  say,  after  the  said,  &g. 
when  the  said  note  was  so  made  and  intended  to  be 
dated  as  aforesaid,)  to  the  said  A.  B."&c.  It  has  been 
held,  that  in  a  declaration  upon  a  bill  or  note  import- 
ing to  be  payable  within  a  limited  time  after  the  date, 
and  dated  on  a  particular  day,  the  precise  day  must  be 
stated,  and  that  if  a  day  upwards  of  six  years  before 
the  commencement  of  the  action  be  stated,  and  the 
defendant  plead  actio  non  accrevit,  the  plaintiff 
cannot  recover  ^,  but  this  doctrine  may  be  question* 
ablc^ 

It  is  usual  also  to  state  the  place  at  which  the  bill 
or  note  was  drawn,  as  thus  *'  that  the  drawer  on,  &c. 
at  Liverpool,  to  wit,  at  London,  &c.  (the  venue)".  It 
lias  been  considered  that  in  a  declaration  on  b,  foreign 
bill,  the  place  at  which  it  bears  date  must  be  stated, 
and  that  some  place  in  England  or  Wales  should  be 
subjoined,  by  way  of  venue,  under  a  videlicet,  thus, 

'  Hague  *v.  French*  3  Bos.  &  Pul.  173. 

*  Stafford  v.  Forcer,  10  Mod.  511.  cited  1  Stra.  22.  In  an  action 
on  a  note  dated  in  1704,  defendant  pleaded  that  the  cause  of  action 
did  not  accrue  within  six  years,  the  plaintiff  replied  a  biU  filed  in 
1714 ;  and  thiit  the  cause  of  action  accrued  within  si.\  years  of  that 
time,  and  after  verdict  for  the  plaintiff,  the  court  arrested  the  judg- 
ment, because  it  was  stated  that  the  note  was  made  and  dated  in  170-l'9 
and  then  the  caunc  of  action  must  have  accrued  above  six  years  be- 
fore 1714;  bat  see  Leaper  v.  Tutton,  16  East.  420. 

'  In  Trinity  Term,  1818,  K.  B.  the  court  held,  that  on  a  guarantee 
of  the  debt  of  anotlter,  the  plaintiff  might  give  in  evidence  a  verbal  pro- 
mise to  revive  the  original  undertaking  in  writing,  so  as  to  defeat  a 
plea  of  actio  uon  accrevit  infra  sex  annos^ 
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istTiie statement  "  at  Venice  in  Italy,  to  wit,  at  I/)ndoD,  &c.*' •     Bdl 

where  a  promissory  note,  dated  and  made  at  Pans, 
\vas  declared  upon  in  an  action  by  the  payee  against 
the  maker,  as  made  in  London,  it  was  decided  to  be  no 
variance,  because  the  contract  evidenced  by  a  promis* 
sory  note  is  transitory,  and  the  place  where  it  purports 
to  made  immaterial  >;  and  it  is  laid  down  that  inland 
bills  and  notes,  though  they  may  bear  date  at  a  partis 
cular  place,  may  be  alledged  to  have  been  made  any 
M^here  in  England  or  Wales ». 

The  instrument  itself  must  be  stated  in  terms,  or 
according  to  the  legal  eifFect.  If  it  be  in  foreign 
language  it  may  nevertheless  be  stated  as  if  it  were  in 
English,  without  noticing  the  foreign  language  ♦.  If 
'  the  bill  be  payable  at  usances,  the  length  of  them 
should  be  averred  thus  "  at  two  usances,  that  is  to  say, 
at  two  months  after  the  date  thereof,"  and  the  omission 
will  be  fatal  on  demurrer  ^  And  if  by  the  body  of  the 
bill  or  note,  it  be  made  payable  at  a  particular  place, 
that  qualification  of  the  contract  must  be  stated*. 

A  bill  or  note  payable  to  the  order  of  the  plain- 
tiff, may  be  stated  in  the  declaration  to  be  payable  to 
him,  and  there  is  no  occasion  to  insert  any  averment 
that  he  made  no  order  ^. 

And  a  bill  of  exchange  expressed  on  the  face  of  it, 
to  be  for  ^*  value  delivered  in  leather,"  may  be  stated 
in  pleading  to  have  been  for  value  received  in  leather  •• 
And  it  has  been  considered  that  when  a  bill  of  ex- 
change is  in  this  form  "  pay  to  F.  G.  B.  or  order  jCS  15. 
valiic  received,"  and  was  subscribed  by  the  drawer,  it 

»  Eayl.  175— Sark.669.— Cowp.  177,8--^6Mod.228.— Com.  Dig. 
Action,  N.7. 

*  Per  Lord  Ellcnborougb,  in  Ilourictr.  MorrityS  Campb.  304. 
'  Bayl.  175. 

*  Aiiorncy-Ccncral  v,  Valabrcque,  Wigbtw.  g. 

'  Barclay  v.  Campbell,  Salk.  131. — ^Sraart  v.  Dean,  3Xeb.  645. — • 
Bavl.  1 84,  5. 

^Anic,321. 

^  Fh-ilcrick  IP.  Cotton,  i  Show.  8.— Pithertp.  Pomfet,  Cartli.403,— 
Bayl.  189.1  do.  '  .  .    .  .     ^ 

'Jones  r.  Man,  2  Caropt.  307^  in  notes.*^Whtte  v.  Ledwick,  tsto,  87* 
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ttay  be  alleged  in  pleading  to  be  a  bill  of  exchange  Jf;J]J*bm*&t*"* 
for  value  received  by  the  drawer  from  the  payee  %  and 
it  should  seem  that  it  is  not  necessary  to  insert  in  th^ 
declaration  that  part  of  the  bill  which  relates  to  the 
consideration  \ 

It  is  not  advisable  to  state  more  of  the  bill  or  note 
declared  on  than  is  necessary  to  enable  the  plaintiff  to 
recover »,  and  the  formal  description  of  the  direction 
to  the  drawee,  should  in  general  be  omitted,  at  least 
in  one  cdunt,  for  fear  of  a  variance.  If  the  bill  or 
note  were  informal,  it  may  be  stated  in  its  terms 
with  an  innuendo  of  its  meaning,  which  seems  the  safest 
course  \ 

If  the  rules  of  law  prevent  the  instrument  declared 
on  from  operating  according  to  the  words  of  it,  it  may 
ui  res  magU  vaieat  quam  pereat  be  stated  to  have 
been  made  in  such  a  manner  as  the  law  will  give 
effect  to  it,  though  there  may  be  a  verbal  variation 
betu'een  that  statement  and  the  instrument  itself** 
Therefore  in  the  case  before-mentioned  of  a  note  by 
which  a  man  promised  never  to  pay  a  sum  of  money, 
it  was  holden  that  it  might  be  declared  on  as  a  pro* 
misc  to  pay  ^\  and  bills  payable  to  the  order  of  ficti- 
tious persons,  may  be  declared  on  as  payable  to  baarer^ 
against  every  party  aware  of  the  fact  ^. 

It  is  incumbent  on  the  plaintiff,  in  every  declaration  daiy.  H^w  the fc, 
founded  on  a  breach  of  contract,  to  shew  the  contract  i>atty  t»  ^t  biU) 
for  the  nOn-performance  of  which  the  action  id  brought, 
and  consequently  it  is  necessary  to  state  in  a  declara* 
tion  on  a  bill,  how  the  defendant  became  party  to  it, 
whether  by  drawing,  accepting,  or  transferring  it,  a6 
that  he  "made,*'   "accepted,"   *' indorsed,*'  or  **  de- 


^«Bi*MH«^rf4 


>  Grant  v.  Da  Costa,  3  M.  &  S.  351.  ante,  88.  note  4. 
^  Id.  ibid,  per  Lord  Ellcnborough. 

'  Bristow  V.  Wright,    Dougl.  667. — Dnndas  v.  Lord  Weymouth, 
Cowp.  665, — Price  v.  Fletcher,  Cowp.  727. 

*  Waugh  V.  Rassel,  1  Marsh.  215. 

'  RoUeston  v«  Magei^on,  4  T.  R.  166. 

*  Ante,  54. 11 9- 
'  Antei  83,4,  5. 
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fdiy.Howthedc.  livcrerr  it;   which   allej^atiohs   will  he  sufficient  al- 

fendant  became  ,  ,  _   . 

f«rty  to  Uie  bill,   tbough  the  defendant  did  not  in  fact  do  either  of  these 

acts  himself,  provided  he  authorized  the  doing  of 
them  ;  though,  indeed,  it  is  not  unfrequent  when  the 
fact  is  so,  to  state  that  those  acts  were  done  by  the  pro- 
curation of  the  agent  who  was  employed  • :  and  though 
it  is  usual  to  allege  a  promise,  it  has  been  decided  that 
this  is  unnecessary,  as  the  law  implies  a  promise  where 
there  is  a  legal  liability  *.  In  an  action  against  the 
acceptor  of  a  bill  and  the  maker  of  a  note,  at  the  suit 
of  the  payee  or  indorsee,  the  defendant's  promise  is  to 
be  stated  to  have  been  **  according  to  the  ietior  and 
effect  of  the  bill  or  note  ;*'  but  in  an  action  against  a 
drawer  or  indorser  of  a  bill,  or  the  indorser  of  a  note, 
after  stating  the  default  of  the  party  primarily  liable, 
the  liability  and  the  promise  of  the  defendant  arc 
stated  to  have  been  to  pay  on  request^  that  being  the 
legal  result.  * 

The  words  **  his  own  proper  hand,  being  thereunto 
subscribed,"  subscribed  should  be  omitted.  In  an  ac- 
tion by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration  stated,  that  the  payee  indorsed 
it,  his  own  proper  hand  being  thereunto  subscribed; 
and  it  appeared  that  the  payee's  liame,  upon  the  back  of 
the  bill,  was  written  under  his  authority  bv  his  wife; 
and  it  was  held  that  the  defendant  havings  after  notice 
of  non-payment,  promised  to  pay,  was  not  at  Hlx^rty 
^  to  object  that  the  indorsement  was  not  in  the  hand- 
writing of  the  payee  himself  ^  ;  but  had  it  not  been 
for  such  promise,  the  variance  would  have  been  fatal  *, 
And  in  an  action  against  the  drawers  of  a  bill  of  ex- 
change, the  declaration  stated,  that  the  defendants 


•^ 


"  Collis  V,  Eroelt,  1  Hen.  Bin.  313.— Bruckcr  »,  Fromouot,  6T.R. 
€59' — Heys  V  Hcscltine^  2  Campb.  604. 

•Starkic  r.  Cheesman,  Carth.  520. — Sa^.  128.  S.  C  — Anonymons, 
Hardw.  4S().— Scd  vide  Bac.  Ab.  tit.  Asfiumpsity  F,  and  Morris  v. 
Norfolk,  1  Taunt.  217- 

^  Hclmsley  v.  Loader,  2  Campb.  450.— Payl,  P.  &  A.  App.  no*  2.^ 
Bayl.  182,  3. 

♦  Levy  v:  Wilson,  SEsp.  180.— Payl,  P.  &  A.  275,  6,— BayL  185. 
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made  the  bill,  **  their  ovm  proper  hands  being  thereto  taiy-H^wthed^ 

'  ,  '^     ^  ^  fendaiit  became 

subscribed :   and  m  fact  their  firm  of  A.  and  Co.  was  party  to  tke  tM 
subscribed  to  the  bill,  and   Lord  EUenborough  said, 
<*  Had  it  been  *  their  own  proper  hand^^  I  should  have 
^'  clearly  held  it  sufiicient     As  it  stands,  I  entertain 
^'  some  doubt ;  but  I  will  not  nonsuit '." 

It  is  advisable  to  state  the  true  date  of  the  acceptance 
of  a  bill  payable  after  sight,  and  in  any  other  case  where 
the  acceptance  is  dated  of  a  day  different  to  the  date  of 
the  bill,  it  should  be  described  accordingly*;  but  it 
seems  that  a  variance  is  not  material '.  And  though  it 
has  been  considered  that  if  the  plaintiff  allege  in  terms, 
that  the  acceptance  was  made  before  the  time  limited 
by  the  bill  for  its  payment,  the  plaintiff  will  be  pre*r 
eluded  from  giving  in  evidence  an  acceptance  after* 
wards  ^  this  doctrine  has  been  disputed  by  high  au« 
thority «.  And  where  the  plaintiff,  as  indorsee  of  a  bill, 
against  the  defendant,  as  acceptor,  stated  in  his  de* 
claration^  that  the  defendant  became  liable  to  pay,  and 
promised  to  pay  according  to  the  tenor  and  effect  of 
the  bill  and  his  acceptance,  it  was  held,  that  he  mighty 
under  the  plea,  that  the  causes  of  action  did  not  accrue 
within  six  years,  give  in  evidence  a  promise  long  after 
the  bill  was  due\ 

On  the  before-mentioned  rule  that  the  plaintiff 
should  not  state  more  of  the  bill  than  is  essential  to 
his  title,  it  is  not  necessary  or  advisable  in  an  action 
against  the  drawer  or  indorser  of  a  bill,  to  state  that 
the  drawee  accepted  it,  but  if  it  be  stated^  it  must,  in 
an  action  against  the  drawer  be  proved,  unless  it  be 
shewn  that  he  indorsed  the  bill  after  it  was  accepted,  or 
that  after  it  was  due  he  promised  to  pay  ^ 

>  Jones  k  a1.  V.  Mare  &  a1,  2  Caropb.  305. 
^  Bayl.  ISl. 

'  Forrnan  v.  Jncob,  1  Stark.  46 ;    and    see  Young  ^«  Wri^htt 
1  Campbn39.— Lord  Rayin.  364.— 12  Mod.  212. 
*  Jackson  v.  Piggott,  Lord  Raym.  364. — 12  Mod.  %l%. 
'  Bayl.  181. 

^  Leaper  v.  Tutton,  1 6  East.  420. 
'  iQm%  V.  Moi|;an»  3  Campb.  474.-i-B^yl.  18t# 
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fOiy.  HAwthede.      jf  the  eng^ai^ement  of  either  of  the  parties  were  con- 

fe«dant  became  o   o  i 

pwty  to  tb«  ImU»    ditional,  it  must  be  described  accordingly,  and  there- 

fore  a  conditional  acceptance  must  be  so  stated,  and  if 
declared  upon  as  an  absolute  engagement,  the  variance 
will  be  fatal,  although  the  condition  has  been  per- 
formed *.  We  have  already  considered  when  it  is  ne- 
cessary to  describe  the  acceptance  as  payable  at  a  par- 
ticular place  and  when  that  statement  would  be  im- 
proper \ 
Mf.  How  tiie  T/nrdlj/f  A  plaijitiff]  who  sues  upon  a  bill,  check,  or 

party  «Dd(mtitied  note,  must  shew  in  his  declaration  his  right  to  sue  there- 
on, in  the  same  manner  as  every  other  plaintiff  must 
shew  a  sufficient  title,  to  enable  him  to  maintain  the 
action  which  he  brings  '.  Thus,  in  an  action  by  the 
indorsee  or  bearer  of  a  bill,  it  is  necessary  to  shew  that 
it  authorized  a  transfer,  and  he  must  also  state  that  the 
transfer  was  made  *.  In  general,  whatever  forms  a 
constituent  part  of  the  plaintilFs  title,  must  be  set 
out  correctly  f.  But  this  rule  is  liable  to  similar  ex- 
ceptions to  that  which  makes  it  necessary  to  set  out 
the  instrument  as  made ;  and  he  may  set  it  out,  as  ia 
case  of  a  bill  payable  to  the  order  of  a  fictitious  per- 
son, apcording  to  the  effect  given  to  it  by  law  ^  It 
has  been  decided,  that  the  payee  of  a  bill  or  note  pay* 
able  to  his  own  order,  may  state  it  to  have  made  pay- 
able to  himself  T;  and  a  note  payable  to  a  married 
woman,  and  indorsed  by  her  husband,  may  be  stated 
to  have  been  payable  to  the  husband  \  An  indorsee 
may,  it  is  said,  declare  against  his  immediate  indorser, 
as  on  a  bill  of  exchange  made  by  the  defendant,  di^ 


'  I^ngston  V.  Corncy,  4  Campb.  176.— Swau  r.  (2ox,  1  Marsh.  17S« 
tntp,  236. 

•  Ante,  321  to  332. 

'  Bishop  V,  Ilayward,  4  T.  11.  471. 

•  Bayl.  3  80. 

.  f  Per  Lord  Kenyon,  in  Gwinnetir,  Phillip,  3  T.  R.  645.— Gibson  x. 
Minet,  1  Hen.  Bla.  605,6. 

^  Ante,  86,  4. 

^  Frederick  v.  Cotton,  2  Show.  8,— Smith  v.  M'Clure,  5  East.  ijS. 
2  Smith's  Rep.  43.  S.  C. 

•  Barlo%v  v.  Bishop,  1  East.  432.-3  Esp.  Hep.  266.  S.  C— Ankert 
stein  r,  Clarke,  4  T.  R.  616. 


ON -A    BILL,  &Ci  46! 

f ected  to  the  acceptor,  and  payable  to  tlie  plaintiff,  s<Hy»  How  tte 
the  act  of  indorsing  being  similar  in  its  operation  to  •  pir^, &c.*"* * 
that  of  making  a  bill,  but  this  is  not  the  practice  '• 

lu  general,  however,  the  plaintiff's  title  should  he 
stated  according  to  the  facts,  and  if  he  claim  as  a  re* 
mote  indorsee,  every  indorsement  is  usually  set  forth  : 
but  where  the  first  indorsement  is  in  blank,  and  the 
plaintiff  is  apprehensive  he  will  not  be  able  to  prove 
all  the  subsequent  indorsements,  it  is  proper  to  add  a 
count  stating  the  plaintiff  to  be  immediate  indorsee  of 
some  prior  indorser.  In  such  case,  however,  it  Is  said, 
that  in  order  to  render  the  evidence  correspondent  to 
the  declaration,  all  the  subsequent  names  must  be  struck 
out  of  the  bill  before  or  at  the  time  of  the  trial  *;  which 
may  be  done,  notwithstanding  there  has  been  a  subse- 
quent indorsement  in  full ».  In  this  case,  in  order  to  avoid 
unnecessary  expence,  the  indorsement  may  be  de- 
scribed concisely  thus :  *'  And  the  said  A.  then  and 
"  there  indorsed  and  delivered  the  said  bill  of  exchange 
*'  to  the  said  B.,  and  the  said  B.  then  and  there  indorsed 
*'  and  delivered  the  said  bill  of  exchange  to  the  said  C. 
^  &c.**  In  an  action  against  a  remote  indorser,  though 
there  be  several  indorsements  between  that  of  thq 
payee  and  the  defendant,  the  plaintiff  may  declare, 
as  on  an  immediate  indorsement  by  the  payee  to  the 
defendant,  and  by  him  to  the  plaintiff,  and  need  not  no- 
tice the  intermediate  indorsements  ♦. 

It  has  been  recently  decided,  that  in  an  action 
against  the  indorser  of  a  bill  of  exchange,  in  which  the 
declaration  stated  several  prior  indorsements,  it  is  not 
necessary  to  prove  any  indorsements  on  the  bill  prior 
to  the  defendants,  though  it  is  otherwise  iq  an  action 
against  the  acceptor;  consequently,  where  a  remote 


*  Brown  v.  Harraden,  4T;  R.  149. 

*  Anonymotts*  12  Mod.  345. — Peacock  v.  Rhodes,  Dotigl.  6dS.-— 
Anonymous,  Holt,  296« — Kyd.  30(J. 

'  Aixlc,  175.^Bayl.  184. 

^  Chaicrt  v.  BeW,  4  £sp.  Rep.  211.— Bay  1.  183. 
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^JmZi^mt  ^^^orser  is  sued,  there  will  be  no  risk  iii  stating  all  the 
tptfiy^tei  prior  indorsements  in  the  declaration*.  And  in  ano- 
ther case  it  was  hdd,  that  in  an  action  by  the  indorsee 
against  the  acceptor,  where  several  indorsements  had 
taken  place,  and  which  were  laid  in  the  declaration, 
and  are  consequently  necessary  to  be  proved  in  gene- 
raly  yet  if  the  defendant  applies  for  time  to  the  holder 
and  offers  terms,  it  is  an  admission  of  the  holder^s  title, 
and  a  waiver  of  proof  of  all  the  indorsements  except 
the  first  \  On  an  indorsement^  for  less  than  the  full 
sums  mentioned  in  the  bill  or  note,  the  plaintiff  must 
describe  the  satne  accordingly,  and  shew  that  the  residue 
was  paid '.  In  describing  the  indorsement^  it  is  not 
advisable  to  allege  that  the  indorser^s  hand-writing  was 
thereunto  subscribedi  and  if  that  allegation  be  inserted 
and  the  bill  appear  to  have  been  indorsed  by  an  agent^ 
the  variance  will  be  fatal  K 

If  a  note  payable  to  bearer  be  declared  on  as  in- 
dorsed, the  indorsement  must  be  proved  * ;  but  when 
the  declaration  states  that  the  indorsement  was  qfter^t 
making  of  the  bill,  and  it  appeared  in  evidence  to  have 
been  before  ^  or  that  it  was  b^ore  the  bill  was  due,  and 
it  appears  in  evidence  to  have  been  made  f^fterwardt 
this  is  not  a  material  variance  ^^  It  is  not  neces« 
sary  to  allege,  as  part  of  the  plaintiff's  title,  that 
the  billy  &c.  was  delivered  to  him,  as  the  allegation^ 
that  the  bill  was  payable  to  the  payee,  or  "  tliat  an 
indorsement  was  made,^'  includes  it ' ;  nor  is  it  ne« 
cessary  to  aver  notice  of  an  indorsement  ^i 

'Critclilow  V.  Patry,  2  Cainpb.  182. 

*  Bosanquet  v.  Anderson,  6  Esp.  Rep.  43; 

^  Hawkins  v.  Gardner^  l£  Mod.  213. — Bayl.  183,  n.  a. 

♦  Levy  V.  Wilson,  5  Esp.  Rep.  ISO.  aiite,  458. 

'  Wayoam  v.  Bend,  Caitipb,  Ni«  Pri.  175  ;  and  seo  Manniiig's  Io« 
dcx,  75. 
^  Smith  V.  Mingay,  1  U.  h  S.  92. 
?  Young  V.  Wright,  1  Caiupb.  J  39. 

•  Churchill  V.  Gardner,  7  T.  R.  696.— Smith  p.  tt'Clure,  5E««t, 
477.  ante,  122.— Ba\l.  180. 

'  Reynolds  V.  Davios,  1  Bos.  &  Pul.  624.— Biayl.  184. 
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.  It  is  also  necessary  to  shew  the  defendant's  breach  4frWy.  The  nece*- 
vf  contract.  If  a  bill  be  accepted  payable  when,  or  if  M^deSMrl 
a  certain  event  shall  take  place,  it  must  be  shown  that  ^l  ^  *^"' 
such  event  has  occurred '.  And  if  the  bill  be  payable 
at,  or  after  usances,  their  duration  must  be  averred  *. 
If  a  note  be  payable  on  or  after  demand,  it  is  advisable 
at  least  in  one  count  in  an  action  against  the  maker  to 
allege  a  demand '.  In  general,  in  an  action  against 
the  acceptor  of  a  bill  or  maker  of  note,  who  is  pri- 
marily liable,  it  is  not  necessary  to  aver  or  prove  any 
presentment  for  payment,  the  action  itself  being 
deemed  a  sMiiicient  demand,  and  the  common  breach 
at  the  end  of  the  money  counts  sufficing  * ;  and  we 
have  seei^  tlut  unless  in  the  body  of  the  bill  or  note, 
it  be  made  payable  at  a  particular  place,  no  averment 
of  a  presentment  there  is  necessary,  although  the 
drawee  accept  the  bill  payable  at  a  bankers  or  the 
maker,  by  tlie  memorandum  at  the  foot  of  the  iK>te, 
specify  that  it  shall  be  there  payable,  the  stipu- 
lations being  considered  as  no  part  of  the  con- 
tract of  tl)e  parties  necessary  to  be  observed  by  the 
holder  *.  As,  however,,  there  has  been  some  difference 
in  opinion  upon  this  point,  it  seepis  still  advisable  in 
one  count  to  state  the  special  acceptance  or  memoran- 
dum at  the  foot  of  the  note  and  to  aver  a  presentment 
accordingly,  and  in  another  count  to  describe  the  bill 
as  accepted  generally,  and  to  omit  the  averment  of 
presentment  ^  In  all  cases  where  by  the  terms  of  the 
original  contract,  as  when  in  the  body  of  the  bill  or 
note^  it  is  made  payable  at  a  particular  place,  a  present- 
ment there  and  refusal,  or  some  discharge  dispensing 
with  the  presentment,  must  be  averred  in  an  action 

'Ante,  236. 
*Bayl.  184,  5, 

'  See  post,  as  lo  statute  of  limUall on;   but  see  Cro.  Eliz.  548.— ^ 
Rumball  r.  Ball,  10  Moil.  38.— Bayl.  187. 
*  i'Vampton  v.  Coulson,  1  Wiis.  33. 
5  Auto,  321  to  332— Bay].  185. 
*Antc,  301.— Bay].  185. 


464  OF  THE  DECLARATION  IN  AN  ACTION 

4«iy.  The  neces*  as^aitist  the  acccptor  of  the  one  and  the  maker  of  tho 

vary  averments,        ^  * 

and  defendant's    Other,  and  an  allesration  that  the  makers  of  a  note, 

breacliof  con-  ^ 

uiiet.  payable  in  the  body  of  it  at  a  particular  house,  became 

insolvent,  and  ceased,  and  wholly  declined  and  re* 
fused  then  and  thenceforth  to  pay  at  the  place  spe- 
cified, any  of  their  notes,  does  not  shew  a  sufficient 
discharge  or  excuse  for  the  want  of  a  presentment  of 
the  particular  note  declared  on  ■. 

It  is  sufficient,  however,  in  these  cases,  if  the  deck* 
ration  allege  the  presentment  to  have  been  made  to  the 
persons  at  whose  house  the  bill  was  made  payable, 
<^  according  to  the  tenor  and  effect  of  the  bill,  and  the 
^*  acceptance  thereof/'  *  But  if  a  bill  be  stated  to  have 
been  accepted,  payable  by  certain  persons,  at  a  parti- 
cular  place,  it  has  been  holden  in  an  action  against  the 
drawer,  that  an  averment  of  a  presentment  to  those  per- 
sons generally,  without  saying  at  what  place  is  suffi* 
cient '.  But  it  suffices,  in  an  action  against  an  ac- 
ceptor to  aver,  a  presentment  at  the  particular 
place,  without  shewing  that  payment  was  refused 
there,  it  being  sufficient  to  allege  the  non-payment  at 
the  conclusion  of  the  declaration  *.  Nor  is  it  necessary 
to  aver,  that  the  acceptor  of  the  bill,  or  maker  of  the 
jiote,  had  notice  -of  non-payment  at  the  particular 
place  *. 

When  the  declaration  is  against  the  drawer  or  in- 
dorser  of  a  bill,  or  the  indorser  of  a  note,  as  their 
contract  is  only  conditional  to  pay^  if  the  acceptor  of 
the  one  or  maker  of  the  other  do  not,  it  is  necessaiy 
to  aver  a  presentment  for  payment  to  the  drawee  of 
the  bill,  or  maker  of  the  note,  on  the  day  it  become 
due^,  and  that  he  refused  to  pay^,  or  could  not  be 

*  Howes  ©.  Howe,  5  Taunt.  30. — Ante,  322. 

*  Iluffan  v.  Ellis,  3  Taunt.  415.— Ante,  327-  n,  1.— Bayl.  187* 
^  Ambrose  «.  Hopwooci,  2  Taunt.  6l. — Bayl.  1S6, 

♦  Buttorworth  v.  Lord  De^pcnccr,  3  M.  &  S.  150,  and    Densoo  P. 
V'hire,  4  Dew's  Rep.  334.   ante,  324. 

'  rd.  ibid. — Hearse  v.  Prmberlhy,  3  Campb.  26 !•  ante,  323,  4. 

•  MerccriP.  Southwell,  2  Show.  180. — Bayl.  185,  6. 

^  Rushton  V,  Aspinall,  Dougl.  679. — Lundie  r.  Robcrtsoni  7  E»»t. 
231.— Bayl.  185,6". 
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found  upon  diliffent  search;  and  such  averment  should  4thiy.  The  necei. 
correspond  with  the  fects '.    If,  however,  the  drawee  *«*  defendantt 

*  breach  of  ooii* 

or  maker  cannot  be  found,  it  is  sufficient  to  aver  gene-  tnct. 
rally  that  he  ivas  not  found,  without  stating  that  any 
inquiry  was  made  after  him,  thqUgh  it  is  now  more 
usual  to  aver  that  diligent  search  was  made,  and  which 
must,  as  we  have  seen,  be  proved.  When  he  has  merely 
removed,  and  not  absconded*,  and  when  it  appears  that 
the  bill  was  payable  at  a  banker's,  or  particular  place, 
a  presentment  there  must  be  alleged  K 

In  an  action  against  the  drawer  or  indorser  of  a  bill, 
or  the  indorser  of  a  note,  it  is  also  a  most  material 
averment  that  the  defendant  had  notice  of  the  dis« 
honour  of  the  bill,  or  some  excuse  must  be  alleged 
for  the  neglect  to  give  such  notice,  and  an  error  in 
thb  respect  will  be  fatal  even  after  verdict  \  In 
the  case  of  a  foreign  bill,  a  protest  also  should  be 
stated';  and  the  allegation  that  the  plaintiff  protested, 
or  caused  to  be  protested, .  would  be  improper  ^ ;  and 
whoe  the  plaintiff  proceeds  for  interest^  &c.  against 
the  drawer  or  indorser  of  i  bill,  a  protest  must  also 
be  stated  in  the  case  of  an  inlaad  bill  7«  But  the  ne« 
gleet  to  state  the  protest  of  a  foreign  bill  can  only 
be  taken  advantage  of  by  special  demurrer  *. 

If  there  are  any  circumstances  in  the  case  dispens* 
ing  with  presentment  or  protect,  or  notice  of  the  dis- 
honour, as  if  the  drawer  countermanded  the  payment, 
or  had  no  effects  in  the  hands  of  tiie  drawee,  it  is 
advisable  to  insert  a  count  stating  those  circumstances '. 
In  an  action  against  a  drawer  or  indorser  of  a  bill, 

*  LeesoQ  v.  Pigoti,  Bayl.  187*  sec.  but  see  Boulager  v.  Talleyrand, 
t  Esp.  Rep.  SSO. 

*  Starkie  v.  Chsesman,  Carth.  509.— Bayl.  187.— Ante,  334. 813. 
^  Parker  v.  Gordon,  7  £Ast.  3S5.— Ante,  831 » f. 

*  Riishton  Vs  Aspinall,  Dougl.  679**-I^undie  v.  Robertson,  7  East. 
I31.--Bayl.  1S5, 6. 

*  Oslo  V.  Walcb,  5 T.  R.  239*— Bayl.  188. 

*  Witkerley  v.  Sarsfield,  1  Show.  1S7.— Bayl.  189- 

'  Boulager  «.  Talleyrand,  8  Esp.  Rep.  550. — Ante,  S88,  3,  398. 

*  Sokmons  9.  Suvetey,  cited  DoiigU  684.  n. — BayU  189.  144. 
*Sefr  form  in  Legg  v,  Thorpi  1^  East.  171.— Bayl.  189.  and  see 

Precedoati,  post,  and  3  Chitty  on  Plead.  44,  45. 
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4thiy.  The  ttec€i.  ^nd  the  indotser  of  a  note,  their  liabilities  and  proJ 
aod^todaiirt  jnises  are  stated  to  have  been  to  pay  on  request f  and 
*>^*-  not  according  to  the  tenor  and  effect  of  the  bill  '* 

When  there  are  several  different  bills  or  notes,  a 
count  on  each  mayj  with  propriety,  and  indeed  roust 
be  inserted  in  the  declaration,  however  prolix  it  may 
thereby  be  rendered*.  The  other  poin^  relative  to 
the  declarations  on  bills,  notes,  and  cheques,  will  be 
found  in  the  notes  to  the  precedents. 


8eett.  ofthe        WiTH  respect  to  the  common  count s^  altbotigh  it  is 
jUtfivHM,  «imi  •£  not  usuaU  when  there  is  a  bill  or  note,  to  rely  ou  them 

'  alone  in  pleading,  yet  they  will  in  many  cases  supply 
the  omission  or  defect  of  the  count  on  the  instrument 
itself;  and  the  plaintiff  will  be  at  liberty  to  go  into 
evidence  of  the  consideration  for  which  he  received  it, 
and  may  recover  on  the  common  counts,  if  adapted  to 
such  consideration,  in  case  he  cannot  substantiate,  in 
evidence,  the  facts  necessary  to  support  the  count  on 
the  instrument,  or  such  count  should  be  defective '  t 
taking  care  that  the  particulars  of  his  demand  state 
the  consideration  of  the  bill,  &c/;  and  perhaps  to  no- 
tice  such  demand  in  the  counseFs  opening  of  the  case 
on  the  trial  ^.  Thus,  where  the  plaintiff  declared  on 
a  proiftissory  note,  and  on  a  quantum  meruit  for  work 
and  labour,  which  was  the  consideration  for  which  it 
was  given,  but  the  note  not  being  duly  stamped,  and 
a  verdict  having  been  taken  generally  for  the  plaintiff;^ 
the  defendant  moved  to  enter  a  nonsuit— the  court 
said,  that  although  the  note,  not  being  stamped,  could 

*  Bayl.  190. 

*  Lane  v.  Smith,  3  Smith's  Rep.  1 13. 
>  See  the  cases,  Selw.  M.  P.  4th  edit.  353, 4.— Bay).  Iff3,  he  — 

Maoniug's  Ind.  75,  S.^^Thompson  v.  Morgan,  3  Camph.  JOU  S.— « 
Tyte  o.  Jones,  1  East.  58.  n.  xl— Aires  v.  Hodgson,  7  T.  R.  S4I. — 
Tktiock  V.  Harris,  3  T.  R.  174.— Claxton  v.  Swift*  5t  Show.  501... 
Ryd.  58.  ]97.-^Pefthe*s  L.  of  £v.  SI9.— Bdl.  Ni.  Pri.  139.--Payoc  v. 
Bacomb,  Doogl.  651. — Brown  v.  Watts,  1  Taunt.  353. 

*  Wade  V.  Beasley,  4  Esp.  Rep.  7.— Selw,  N.  P.  4lh  cd.  354.  a.  £2. 
'  Paierson  v.  Zachanah,  1  Stark.  72. 


OK  A  BILL,  &C.  487 

not  be  giyen  in  evidence,  yet  the  plaintiff  ought  to  Seet. «.  of  the 

CMlnfiS  Ml  the  €MI* 

have  an  opportunity  of  recovering  on  the  other  count,  «u«mrt0m  and  of 
and  accordingly  a  new  trial  was  granted';  and  in 
Wilson  V.  Kennedy*,  where  the  same  point  was  deter* 
mined,  Lord  Kenyon  said,  that  a  promissory  note  is 
not  like  a  bond,  which  merges  the  demands  It  has 
also  been  decided,  that  it  is  not  necessary  to  declare 
on  a  promissory  note,  but  that  in  an  action  for  money 
lent,  the  same  may  be  given  in  evidence^;  for  the 
Stat.  3  &  4  Ann.  c.  9*  which  enables  the  plaintiff  to 
declare  upon  the  note,  is  only  a  concurrent  remedy ; 
and  where  a  bill  was  drawn  on  an  agent  and  made 
payable  out  of  a  particular  fnnd,  and  consequently  in- 
valid, and  the  agent  said  he  would  pay  it  when  he 
got  money  of  the  principal,  it  was  held,  that  this  was 
binding  on  him,  and  that  if  he  got  the  money  at  any 
subsequent  time,  he  was  bound  to  pay  the  amount, 
and  that  it  was  recoverable  as  money  had  and  received^ 
Wher^  however,  the  party  is  discharged  by  alteration  * 
of  the  bill,  &c.,  or  by  the  laches  of  the  holder,  the 
plaintiff  will  not  be  allowed  to  go  into  evidence  on 
the  common  counts^;  and  where  a  promissory  note 
has  been  given  for  money  due  from  the  defendant  to 
the  plaintiff,  who  declares  thereon  together  with  the 
money  counts,  he  must  prove  the  note  to  have  been 
lost  or  destroyed  before  he  can  have  recourse'  to  the 
money  counts,  if  it  appear  that  the  money  so  claimed 
was  that  for  which  the  note  was  given^. 

The  above  rule  does  not  in  general  apply  when  there 
is  no  privity  between  the  plaintiff  and  defendant,  as 
between  the  indorsee  and  the  acceptor  of  a  bill,  and 

*  Alires  V.  Hodgson,  7  T.  R.  241.— Tytc  v.  Jones,  1  East.  58.  n.  a. 
Wade  V,  Beasley,  4  Ksp.  Rep.  7* 

•  Wilson  V.  Kennedy,  1  Esp.  Rep.  245.— Tytc  v.  Jones,  1  East.  58. 

a.  8.--Se1w.  N.  P.  4ih  ed.  354.  '^ 

^  See  also  ante*  123. 

♦  Bttl.  N.  P.  137,  S.— Story  v.  Atkins,  2  Stra.  719.— Ex  parte  Mills, 
2  Vet.  jttn.  303. 

«  Sterens  p.  Hill,  5  Esp.  Rep.  247. 
^  Lent  V.  Moore,  3  Esp.  Rep- 155. 
»  Dangerfield  v.  Wilby,  4  Esp,  Rep.  I59.p-Anle,  125,  6. 
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scet «.  or^m    the  indorsee  and  the  maker  of  a  note  •,  between  who», 

cmud§  on  the  cm«  .  . 

idiendkm^  and  of  if  the  plaintiff  cannot  succeed  on  the  count  on  the 

bill,  and  there  be  no  express  promise  to  pay  the 
amount,  the  common  counts  are  in  general  of  n^ 
avail  «• 

The  instrument  itself  vriW^  it  is  ^aid,  when  duly 
stamped,  in  certain  cases,  be  evidence  in  support  of 
the  counts  for  money  lent,  paid,  had,  and  received, 
and  that  founded  on  an  actual  or  supposed  accouat 
stated;  and  those  counts,  when  applicable,  should 
therefore  always  be  inserted  in  the  declaration ;  but  ia 
a  late  case  it  was  held,  that  a  promissory  note  is  only 
evidence  ander  the  money  counts  as  between  the 
original  parties  to  ft';  a  decision  which  app^rs  to 
accord  with  the  rule  of  law  as  to  tlie  assignment  of 
choses  in  action,  and  may  pvobaMy  affect  the  autho- 
rity of  some  of  the  decisions  presently  noticed  \ 

The  count  for  money  lent^  it  is  said,  is  proper  in  an 
action  at  the  suit  of  the  payee  of  a  bill  against  the 
drawef,  and  in  an  action  at  the  suit  of  die  payee  of  a 
note  against  the  maker,  tliey  being  evidence  of  money 
lent  by  the  payee  to  the  drawer  of  the  one,  auci 
maker  of  the  other  >•  It  is  also  proper  in  an  action  at 
the  suit  of  an*  indoisee  against  his  immediate  indorser  ^ 
So  a  note  in  thia  form :  *'  3d  December,  175 1,  then  re- 
''  ceivef  of  Mr.  Harris,  the  sum  of  nineteen  pouods^ 
*'  on  behalf  of  my  grandson,  which  I  promise  to  be 
^*  accountable  for  on  demand,  witness  my  hand, 
*'  $•  Huntbach,'*-*the  grandson  being  an  infant,  was 

'Johnson  V.  Collings,  1  East.  98* — Barlow  v.  Bhbop,  id.  434, 5.— 
W^tweU  «•  BeODett,  3  Boa.  Ac  Pttk  559--*Uoule  v.  Baxter,.  9  Eut 

177. 

^  Waynam  v.  Bend,,  i  Campb.  175« 

'  Id. ibid. 

^  See  Lord  Kenyon's  obsciratioii  m  Johospn  v.  Collings,  I  East 
103, 4,  and  in  Barlow  «•  Bisbop,  id.  434, 5. 

'  Per  Lord  Ellenborough  in  Marsball  v.  Poole,  13  East.  100.<— Ex 
pane  Mills,  2  Vet.  >un.  295.— Story  v.  Atkins,  2  Sfra.  725.— Clerke 
9.  Martin,  Ld.  Raym.  758. — Carter  v.  Palmer,  12  Mod.  380.— Great 
V.  Vaugban,  3  Burr.  \Sfl6.  1625.— Smith  v.  Kendall,  6T.K.  124  — 
Carrv.  Sbaw,  mte,  419.— Bayl.  IS.  n»l.  l63.-'^6<d  vide  Carjv* 
Genisb,  4  £sp.  Rep.  9- 

^Keuebower  v.  Tims,  K.  B.  22  6eo.3.  Bayl.  ltf4.  o.  b. 
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hoUen  to  be  evidence  in  support  of  the  count  for  *«««•  *•  ^{*« 


money  lent  '•  «dmiN«%  udof 

It  has  been  said,  that  a  bill  or  note  is  prima  facie 
evidence  of  money  paid  by  the  holder  to  the  use  of  the 
drawer  of  the  one,  and  maker  of  the  other*;  and  that 
a  bin,  wlien  accepted,  is  evidence  of  money  paid  by 
the  holder  to  the  use  of  the  acceptor ' ;  and  if  an  in* 
dorser  has  taken  up  a  bill,  he  may,  having  failed  in  his 
first  count  against  the  acceptor  on  account  of  a  vari- 
ance, recover  under  the  count  for  money  paid  \  But 
in  a  late  case  Eyre,  Chief  Justice,  ssud,  that  the  pre* 
sumption  of  evidence  which  a  bill  of  exchange  affords, 
has  no  application  to  the  assumpsit  for  money  paid  by- 
the  payee  or  holder  of  it,  to  the  use  of  the  acceptor ; 
and  that  it  must  be  a  very  special  case  which  will  sup* 
port  such  an  assumpsit  ^.  In  the  case  of  Cowley  v. 
Dunlop  ^,  Lawrence,  J.  expressed  an  opinion  that  the 
drawer  of  a  bill,  who  is  obliged  to  take  it  up  after 
having  negotiated  it,  is  confined  to  his  action  on  the 
bill  to  recover  against  the  acceptor.  If  the  drawee^ 
without  kaviog  effects  of  the  drawer  iu  his  hands, 
accept  and  pay  the  bill  without  having  it  protestedf  he 
may  recover  the  amount  in  an  action  for  money  paid, 
laid  out,  and  expended,  to  the  Jise  of  the  drawer  ^ ; 
though  it  is  usual  to  declare  on  the  express  or  implied 
promise  to  provide  for  the  bill  at  maturity,  v  to  in- 
demnify •. 

It  has  been  holden,  that  a  bill,  as  well  as  a  note  *, 
is  prima  facie  evidence  of  money  had  and  received  by 

■ 

'  Harris  «.  Huntboch,  1  Burr.  373. 

*Bayl.  l64. 

'  Id.  \65. 

^  Le  Sage  v.  Johnson*  For.  Kep.  23. — Bayl.  1^4.  S.  C. 

'  Gibson  v.  Minet,  1  Hen.  Bla.  602.— and  «ee  Howie  v,  Baxter, 

3  East.  177. 

*  Cowley  V.  Dnnlop,  7  T.  R.  572.— Buckler  v.  Butteirant,  3  East. 
72.— Slmmond>  9.  Parrointer,  1  WiJs.  1 86. 

»  Smiih  p.  Nissen,  1  T.  R.  269.— Cowley  v.  Dunlop,  7  T.  R.  576.— 
Simmonds  v.  Parminter,  1  Wils.  18S. 

*  SiaimoQds  0.  Parminter,  1  Wits.  188. 

*  Vin,  Ak  tit.  Evidence,  A.  b.  36.— Ford  v.  Hopkins,  1  Sulk.  283. 
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fleet  f .  Of  tfte   the  drawer  or  maker  to  the  use  of  the  holder ' ;  and 

coiiiil«  on  the  cwi-  .  .  ,  ^  i      i         »  •      j 

nderation^  and  of  an  acceptance  IS  evidence  of  money  had  and  received 

by  the  acceptor  to  the  use  of  the  drawer  \  But  it  is 
doubtful  whether  the  indorsee  or  holder  can  use  the 
bill  against  the  acceptor  as  evidence  under  this  count'. 
And  it  seems  now  to  be  settled,  that  the  plaintiff  can 
in  no  case  recover  under  this  count,  unless  money  has 
actually  been  received  by  the  party  sued,  and  for  the 
use  of  the  plaintiffs  If  the  indorsee  of  a  bill  of  ex- 
change, who  has  received  a  navy  bill  as  a  security  to 
him  till  the  bill  of  exchange  is  accepted,  deposit  sudi 
navy  bill  with  the  drawee,  and  the  drawee  receive  the 
money  Upon  it,  he  is  answerable  for  the  amount  in  an 
action  for  money  had  and  received  to  the  use  of  the 
indorsee,  though  he  may  have  done  nothing  that 
amounts  to  an  acceptance  of  the  bill  of  exchange '. 
In  an  action  for  money  had  and  received  by  the  holder 
of  a  bill  against  a  person  who  has  received  a  sum  of 
money  from  the  acceptor  to  satisfy  it,  any  defence 
may  be  set  up  which  could  have  been  available,  if  the 
action  had  been  brought  against  acceptor  himself  ^ 

According  to  the  case  of  Israel  v.  Douglas  %  an  ac- 
ceptance is  evidence  of  an  account  stated  by  the  ac« 
ceptor  with  the  holder  of  the  bill. 

It  is  here  proper  to  observe,  that  whenever  the  bill 
or  note  is  not  declared  upon,  it  is  not  adduced  in  evi- 

« 

'  Ba>l.  163.  cites  Grant  v.  Vaughan,  3  Burr.  \5l6. — Sed  vide  Way- 
nam  v.  Bend,  1  Caropb.  175. 

*  Tbompaon  v.  Morgan,  3  Campb.  101  • — Bavl.  l63. 

^  Johnson  v.  Collings,  1  East.  104. — DimsdaTe  v.  lAncbester,  1  Esp. 
Rep.  201. — Bayl.  96.— Brown  ».  London,  Frecm.  14. — 1  Ventr.  1A3. 
S.  C— Israel  v.  Douglas,  1  Hen.  Bla.  239.— £aglechilde's  case.  Holt. 
67-— Vide  Waynaro  v.  Bend,  Campb.  175.  But  in  Bayl.  on  Bills,  l64f 
it  is  laid  down  that  the  acceptance  is  evidence  of  money  bad  and  re- 
ceived by  the  acceptor  to  the  use  of  the  holder,  and  of  money  paid  by 
the  holder  to  the  use  of  the  acceptor,  and  an  indo^emeiit  of  mooey 
lent  by  the  indorsee  to  the  indorscr. 

^  Barlow  v.  Bishop,  1  East.  434,  5. — Wayuam  v.  Bend,  1  Campb. 

'  Pierson  v.  Dunlop,  Cowp.  571.;  and  see  5  Esp.  Rep.  247.'^ 
14  East.  590.  ante,  253,  3. 

^  Redshaw  v.  Jackson,  1  Caropb.  372. 

7  Israel  v.  Douglas,  1  Hen.  Bla.  239.—Sed  vide  ^liitveU  V.  Ben- 
nett^ 3  Bos.  &  PuL.  659.--John)on  v,  Collings,  1  East.  98. 
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dence  as  an  instrament  carryipg  with  it  tibe  privileges  Stet.f.Oftiie 

it  is  otherwise  entitled  to  in  respect  of  its  bearing  in-  «d€w<tow,  md  rf 

teraal  evidence  of  a  consideration;  but  it  is  merely 

used  as  a  piece  of  paper  or  writing,  to  found  an  in* 

ference  only,  in  support  of  the  money  counts,  which 

inferenjce  may  be  rebutted  and  destroyed  by  contradict 

tory  evidence  on  the  part  of  the  defendant;  in  which 

case  the  jury  must  draw,  from  the  whole  of  the  evi« 

4eoce,  the  conclusion  of  fact,  that  so  much  money 

was  lent,  paid,  or  had  and  received,  or  that  an  account 

was  stated'. 


mmtt 


*  Stofy  9.  Atkins,  S  Stta.  71t5.~Gtbsoa  v.  Miaetf  1  H^  Bis.  GOi. 
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CHAPTER  III. 

OF    PAYMENT    OF    PEBT  AND    C08TA*-^JVD0MENT  BT 
•  DEFAULT— AND  THE   PLEA$  AND  DEFENCE  IN  AH 
ACTION   OF  ASSUMPSIT  ON   A   BlhJ^  &C. 

fT  HEN  the  plaintiff  has  declared,  the  defendant,  if 
he  have  any  defence,  pleads ;  if  he  have  no  defence, 
he  settles  the  action  by  paying  the  debt  and  costs;  or 
be  lets  judgment  go  by  default ;  or  obtains  time  bj 
dilatoiy  pleading.  If  the  defendant  wish  to  see  a 
copy  of  the  bill  or  note,  the  practice  is  stated  to  be, 
for  a  judge  on  summonsy  without  an  affidavit,  to 
make  an  order  for  the  delivery  of  a  copy  to  the  de- 
fendant or  his  attorney,  and  that  all  proooedings  be 
in  the  mean  time  stayed  S  But  the  court  or  a  judge 
will  not  grant  leave  to  inspect  a  bill,  in  order  to 
ascertain  whether  it  was  duly  stamped,  or  has  beea 
altejredj  as  those  are  considered  as  unjust  ddSsnces '. 
••qti.  Of  itiyw  If  the  defendant  be  advised  to  settle  the  action  in 
« imriMit  of  the  first  instance,  without  incurring  further  expense, 
^^  he  may  move  the  court,  in  which  the  action  is  brought, 
for  a  nile,  calling  on  the  plaintiff  to  shew  cause 
whyj  OjQ  payment  of  the  debt  an4  costs,  all  further 
proceedings  ahould  not  be  stayed :  or  he  may  apply  to 
a  judge  for  a  summons  to  the  same  effect  But  where 
an  indorsement  was  made  upon  a  note  by  the  payee, 
that  if  the  Interest  was  pdd  on  stipulated  days,  during 
liis  life,  the  note  should  be  given  up ;  default  having 
been  made  in  payment  of  the  interiest,  the  poturt  of 
Common  Fjieas  refused  to  stay  the  proct^dings  on 
jpayment  of  it,  and  costs  % 

>>9$dd.<bhedit.6lS. 

*  And  see  Odams  v.  Duke  of  Grafton*  Bonb.  S4S. 

/  SMM  v.  jBir^dfiet^,  4  Taont.  S$7.'-2  Bla.  Rep.  S5S. 
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If  the  holder  of  a  bill  bring  separate  actions  against  J^^'  ^  ***^* 
the  acceptor,  the  drawer,  and  indorsers,  at  the  same 
time,  the  court  will  stay  the  proceedings  in  the  action 
against  the  drawer,  or  any  one  of  the  indorsers,  upon 
payment  of  the  amount  of  the  bill,  and  the  costs  of 
that  particular  action ;  but  the  action  against  the  ac* 
ceptor  will  only  be  stayed  on  the  terms  of  his  paying 
the  costs  in  all  the  actions,  he  being  the  original  de- 
faulter*; and  therefore,  where  several  actions  have 
been  brought,  it  may  be  the  least  expensive  course 
for  the  acceptor  to  suffer  judgment  by  default,  in 
which  case  he  can  only  be  charged  wltli  the  costs  of 
the  particular  action  against  himself. 

When  the  defendant  has  no  defence,  either  on  the  Sect  t.  or  ivdy* 
merits  or  on  the  pleadings,  and  is  not  able  to  pay  the  &€. 
debt  and  costs  in  the  first  instance,  he  usually  obtains 
time  by  pleading,  or  suffers  judgment  to  go  by  de* 
fault,  whereupon  the  plaintiff  mus^  in  an  action  of 
assumpsit,  before  he  will  be  entitled  to  final  judg- 
ment and  execution,  ascertain  the  amount  of  the 
debt,  which  is  done  either  by  referring  it  to  the 
mastier  to  compute  the  principal,  interest,  and  costs, 
or  by  suing  out  a  writ  of  enquiry.  By  suffering  judg- 
ment by  default,  the  defendant  is  precluded  from 
making  any  objection  to  the  validity  of  the  instru- 
ment*;  and  from  availing  himself  of  its  loss  as  a 
ground  of  defence  '• 

formerly,  a  writ  of  enquiry  was  the  only  legal  mode 
of  ascertaining  what  was  due  in  the  case  of  a  judg« 
menfc  by  default  in  an  action  on  a  bill  or  note;  but 
it  has  long  been  the  praetice  of  the  Court  of  King's 
Bench  and  Common  Pleas,  for  the  plaintiff,  instead 
of  executing  a  wrirof  enquiry,  to  apply  to  the  court 
in  term  time,  or  to  a  judge  in  vacation,  on  an  affidavit 

•  Smiih  9.  Woodcock,  4  T.  R.  691 .  -WindliaiD  9.  Withtr,  Stn,  515. 
^olfliBgv.  Grace,  2  Bla.  Rep.  749 — ^Tidd.  6lfa  edit  562. 
*'  Shepherd  v.  Cli#rter,  4  T.  R.  275. 
'  Bffowatpu  U«s»iterj  9  M.  ^  S.  ^SL^-Aote,  ]$9. 
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Sect.  9.  Of  j«dg-  of  the  nature  of  the  action,  for  a  rule  or  saxmnons  to 

iii«>Dt  by  4efB0lty      -  1        -         1        •  ■  «  i«  1  t 

fc,  ^      shew  cause,  why  it  should  not  be  referred  to  the 

master  or  prothonotaries,  in  the  Commoii  Pleas,  to 
see  what  is  due  for  principal  and  interest,  and  why 
final  judgment  should  not  be  signed  for  that  sum, 
without  executing  a  writ  of  inquiry,  upon  which  the 
court  or  judge  will  make  the  rule  absolute,  on  sq 
affidavit  of  service,  unless  good  cause  be  shewn  to 
the  contrary '.  And  though  formerly  the  Court  of 
{Exchequer  did  not  adopt  this  practice  ^  yet  now  it  is 
otherwise. 

In  the  King's  Bench,  where  interlocutory  judgment 
was  signed,  and  the  plaintiff  died  on  a  subsequent 
day  in  the  term,  the  court  granted  a  rule  to  compute 
principal  and  interest  on  the  bill  on  which  the  action 
was  brought  > ;  and  in  another  case,  they  referred  it 
to  the  noaster,  to  see  what  was  due  for  principal  and 
interest  upon  a  bill  of  exchange,  upon  producing  a 
copy  of  the  bill  verified  by  affidavit  of  the  plaintiff's 
attorney,  the  original  having  been  stolen  out  of  his 
pockety  and  no  tidings  of  it  obtained  ^ 

This  practice,  however,  is  confined  to  cases  where 
the  declaration  states  the  bill  or  note,  and  does  not 
apply  to  cases  where  the  instrument  is  not  specially 
declared  upon  K  And  it  is  still  necessary  to  sue  out 
a  writ  of  inquiry,  when  the  bill  is  payable  in  foreign 
money,  the  value  of  which,  it  is  said,  can  only  be 
properly  ascertained  by  a  jury  ^  And  in  a  recent 
case,  the  court  would  not  direct  the  master  to  allow 

'  Shepherd  v.  Charter,  4  T.  R.  275.— RasUeigh  v.  Salmon,  1  Hen. 
Bla,  252.'^Andnws  o/Rlake,  id.  529*— Loogman  o.  Fenn,  id.  54L 
In  Chilton  V.  Harbom,  1  AnsUr.  Rep.  249*  it  is  said,  that  the  M 
case  where  the  coittt  granted  this  rale,  was  that  of  Rashleigh  v. 
Salmon,  «9  Geo.  9.  I  Hen.  Bla.  252.— TbtUntium  v.  Flelcher»  Do^^ 
315,  6. 

^  Chilton  V.  Harbom,  1  Anstr;  249* 

'  Berger  o.  Gmn,  1 X.  k  S.  229* 

^  Brown  v.  Messiter,  3  M.  &  S.  281.    Ante»  199. 

*  Osborne  v.  Node,  S  T.  R.  64S. 

*  Messing  v.  Lord  Massarene,  4  T.  R.  498.— Maonsel  v.  Loid  Uu^ 
sarene*  5  T.  R.  S?.— Nelson  v.  Sheridan,  8  T.  R^  395.  Cro.  £>» 
535.    Cro.Jac.£l7.    Tidd.^th  edit.  59S. 
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re-exchange,  in  an  action  upon  a  bill  drawn  in  Scot-  s«ctt*  on«4c. 

land  upon  and  accepted  by  the  defendant  in  England ' ;  ^cc."    ^     '^  ^ 

and  the  court  refused  a  reference  to  the  master,  in  an 

action  of  debt  on  a  judgment  recovered  on  a  bill  of 

exchanges    Where,  however,  there  was  a  demurrer 

to  one  count  on  a  bill  of  exchange  and  judgment  for 

the  plaintiff,  and  a  plea  to  other  counts  on  which 

issue  was  joined^  the  Court  of  King's  Bench  referred 

it  to  the  master,  to  see  what  was  due  to  the  plaintiff 

on  the  former '•     But  in  such  case  a  nolle  prosequi 

must  be  entered  as  to  the  other  counts,  which  may  be 

done  any  time  before  final  judgment  \ 

The  phintiff  may,  in  the  King's  Bench,  obtain  a 
rule  for  referring  a  bill  of  exchange  to  the  master,  on 
the  day  on  which  interlocutory  judgment  was  signed 
for  want  of  a  plea^;  but  where  it  is  signed  upon  de^ 
murrer,  as  a  day  is  given  to  the  parties  upon  the  re- 
cord, it  might  be  thought  incongruous  to  deprive  either 
of  them  of  the  whole  of  the  day,  after  he  is  once.pos- 
sessed  of  it;  and  it  has  therefore  been  the  practice 
not  to  move  for  such  rule  until  the  following  day  \ 
In  the  King's  Bench,  the  rule  nisi  and  rule  absolute, 
must  both  be  served ;  but  there  need  not  be  any  notice 
of  taxing;  if  the  defendant  wish  it,  he  must  at  his 
peril  take  care  to  get  a  rule  to  be  present ^  In  the 
Common  Pleas,  notice  must  be  given  to  the  defendant 
of  the  prothonotary's  appointment  to  compute  princi- 
pal and  interest  on  the  bill,  in  order  that  the  defend- 
ant may  Iiave  an  opportunity  of  bringing  forward  any 
facts  which  may  have  occurred  to  reduce  the  sum 
which  the  plaintiff  seeks  to  recover  ^ 

'Nttfnerv.  Sbneider,  12  East.  420.— Goldsmith  v.  Taite,  8  Bot, 
&  Pal.  55. 

*  Nelson  v.  Sheridan,  S  T.  R.  395. 
^  Dusserry  v*  Johnson,  7  T.  R.  473. 

«  Heald  V.  Johnson,  2  Smith's  Rep.  46,  7-  1  Strange,  532.  Tidd^ 
6tb  edit.  599'  / 

'  Pocock  ^.  Carpenter,  3  M.  5e  S.  109. 

« Id  ibid.  3  Smith's  Rep.  179-    Tidd.  6ih  edit.  597. 

^  Setlin  V.  buftoD,  Hit.  1613.— Farmer  v.  Wood,  Cast.  1Sl6.-*M& 
of  Mr.  Le  Blanc. 

*  Branning  v.  Pa^rsoni  4  Taunt  4S7«    Tidd.  6tb  edit.  597^ 
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8«et.f.Fofmaiid      Though  thc  rulc  Nisi  calls  upon  tlic  defendant  to 

quftlities  of  pro*  ^  "^ 

Bitisoryiiotei^Ac.  shew  CEusc  why  the  matter  should  not  be  referred  to 

the  master,  yet  it  has  been  held  in  the  Common  Pleas^ 
that  no  irregularity  previous  to  the  judgment  can  be 
shewn  as  cause  against  the  reference '.  And  the  same 
practice  prevails  in  'the  King's  Bench ;  and  in  a  late 
case^  where  the  defendant's  counsel  opposed  a  rule 
nisi,  for  referring  to  the  master,  on  an  affidavit,  show- 
ing that  the  judgment  was  irregular,  it  having  been 
signed  without  a  plea  having  been  demanded,  the 
court  determined  that  this  was  no  ground  for  opposing 
the  motion,  and  that  a  cross  motion  to  set  aside  the 
Judgment  must  be  made,  which  was  accordingly  done, 
and  the  rule  for  referring  to  tlie  master  was  enlarged, 
till  the  motion  of  the  defendant  had  been  discussed  and 
determined  \ 

When  the  plaintiff  proceeds  to  ascertain  the  da- 
mages by  executing  a  writ  of  inquiry,  he  need  notad* 
duce  any  evidence,  but  should  produce  the  bill,  which 
it  will  not  be  necessary  to  prove ' ;  for  where  the  action 
Is  founded  on  the  instrument  itself,  letting  judgment 


'  Pell  V.  Brown,  1  Bos.  &  Pul.  369. 

*  Manhail  v.  Van  Omeran,  K.  B.  Trin.  ISIS. 

'  Greene  v.  Hearne,  3  T.  R.  SOl.^Bul.  Ni.  Pri.  2/8.— Theliossoa 
V.  Fletcher,  Dougl.  3l6.  n.  2. — Golding  v.  Grace,  2  Bla.  Hep.  7^- 

Bevis  and  Lindsell,  SCra.  1 149.  On  executing  a  writ  of  inquiry  in 
an  action  on  a  note,  the  plaintiff  did  not  produce  the  subscribing  vit- 
ness,  but  offered  other  evidence  that  it  was  the  defendant's  hand,  tod 
the  court  held  thai  sufficient  For  the  note  being  set  out  ia  the  de- 
claration is  admitted,  and  the  only  use  of  producing  it  is,  to  see  whe- 
ther any  payment  is  indorsed  upon  it. 

Greene  v.  liearne,  3  T.  R.  301.  Upon  a  rule  nisi  to  set  aside  ao  in- 
quisition against  the  acceptor  of  a  bill  of  exchange,  it  was  urged  that 
the  bill,  though  yroduced  before  the  jury,  was  not  proved^  but  the 
court  held,  that  by  suffering  judgment,  the  defendant  admitted  the 
acceptance  of  the  bill,  and  was  liable  to  its  amount ;  and  Buller,  J. 
said  the  only  reason  of  producing  the  bill  is  to  see  whether  any  ptrt 
of  it  is  paid. 

Mills  V.  Lyne,  B.  R.  Hill.  Z6  G.  3.  Bayl.  227.  note  g.  On  a  writ 
of  inquiry  in  an  action  upon  a  note,  the  sheriff  directed  the  jory 
to  give  nominal  damages  only,  because  the  plaintiff  could  not  prove 
the  note.  Lawrence  insisted  that  the  plaintiff  was  bound  to  pioduce 
the  note  (because  a  receipt  of  part  might  have  been  indorsed  thereon), 
and  to  prove  the  defendant's  signature,  but  per  Buller,  J.  **  If  you 
bad  paid  part  you  might  have  pleaded  it,  but  you  have  let  judgment  £o 
for  the  whole/'  and  uie  court  set  aside  thc  inquisition. 
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go  by  default  is  an  admission  of  the  cause  of  action,  ^•**:?L^'^'*t*' 

^     g^  incut  py  ocii  wt| 

and  of  the  defendant's  liability  to  the  amount  of  the  ^€« 
bill ' ;  and  the  only  reason  why  the  production  of  the 
bill  is  required,  is,  that  it  may  be  seen  whether  or  not 
any  part  of  it  has  been  paid  * :  for  the  same  reason, 
the  defendant  will  not  be  suffered  to  give  in  evidence 
any  matter  in  defeasance  of  the  aetion  >• 

The  defences  of  which  the  defendant  may  avail  sects. or te 
himself  in  this  action,  are  founded  either  on  a  mis*  fence, 
statement  in  the  declaration  of  the  cause  of  action,  or 
on  some  defect  in  the  right  of  action  itself.  Those  of 
the  first  description  are  taken  advantage  of  by  a 
general  or  special  demurrer ;  by  a  general  demurrer 
when  the  mis-statement  is  substantially  bad,  and  by  a 
special  demurrer  when  it  is  only  formally  so.  De* 
fences  arising  from  a  defect  in  the  right  of  action 
itself,  are  brought  forward  either  in  the  shape  of  a 
special  plea,  or  are  given  in  evidence  under  the  gene- 
ral issue  of  non-assumpsit.  They  consist  either  of  a 
denial  that  the  plaintiff  ever  had  cause  of  action,  or 
admitting  that  he  once  had,  of  .an  assertion,  chat  it  is 
either  suspended  or  extinguished.  And  a  plea  to  an 
extent  in  aid,  stating  that  the  defendant  had  accepted 
a  bill  drawn  upon  him  by  the  original  debtor,  and 
which  did  not  become  due  till  the  day  after  the  in- 
quisition was  taken,  is  good,  although  the  defendant 
had  refused  payment,  and  the  original  debtor  to  the 
crown  had  been  obliged  to  take  it  up  ^ 

Those  of  \}[i&  first  description  are  also  .divisible  into 
two  heads,  namely,  those  defences  which  deny  that 
the  instrument  declared  on  was  made,  indorsed,  or  ac- 
cepted, or  that  the  defendant  was  party  to  it ;  and 
those  which  admit  such  fkqts,  but  allege  that  the  con- 
tract, supposed  to  have  been  raised  by  them,  was  void 
or  voidable,  on  account  of  the  incapacity  of  the  de- 

■  AiKmymoai,  S  Wils.  155.— Shepherd  v.  Charter,  4  T.  R.  275. 
^  Per  BuUer,  J.  in  Greene  v.  Hearne,  3  T.  R.  301. 
'  tmX  India  Company  v.  Gkfer,   1  Stra.  6l2.— Shepherd  v.  Chat- 
ter, 4  T.  R.  275. 

^  The  King  v.  Dawson,  1  Wight  v,  32.  ante,  12». 
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stct.  3.  Of  tbe    fendant  to  contract  as  in  the  case  of  infancy  or  co- 

pi«M  ajid  de*  '  '' 

fence.  verture,   or  on  account  of  tht  want  of  consideraiiorti 

or  the  illegality  of  it,  or  on  the  ground  of  an  improper 
presentment  for  acceptance,  or  payment,  or  neglect  to 
give  notice  of  the  dishonour  of  the  bill,  or  some  laches 
of  the  holder,  or  the  person  from  whom  he  attempts 
to  derive  an  interest  in  the  instrument ;  or,  admitting 
there  once  existed  a  valid  contract,  insist  that  it  was 
performed  by  payment  or  otherwise ;  or  if  unperform- 
ed, that  there  was  some  legal  excuse  for  the  non-per- 
formance of  it,  as  a  release  or  parol  discharge  before 
breach  '.  But  we  have  seen  that  the  defendant  can- 
not give  in  evidence,  as  a  defence,  a  parol  agreement 
to  renew  *. 

Defences  of  the  second  description,  namely,  those 
which  admit  that  the  plaintiff  once  had  cause  of  action, 
but  insist  that  it  no  longer  exists,  are  either  such  as 
allege  that  the  plaintiff  is  under  an  existing  disability 
to  sue,  by  his  being  an  outlaw,  alien  enemy,  bankrupt, 
&c. ;  or  that  the  defendant  is  under  a  disability  to  be 
sued,  either  by  his  being  an  insolvent  debtor,  bank- 
rupt, &c. ;  or  that  the  action  is  discharged  by  an  ac- 
cord and  satisfaction ',  arbitrament,  release,  (which  we 
have  seen,  may,  in  the  case  of  bills,  be  by  parol,} 
former  recovery  for  the  same  cause,  tender,  set-off,  or 
the  statute  of  limitations  ^ 

The  statute  of  limitations  begins  to  operate  only 
from  the  time  when  the  bill,  &c.  is  due,  and  not  in  ge» 
neral  from  the  date ' ;  and  therefore  the  plea  in  an 
action  against  an  acceptor  of  a  bill,  or  maker  of  a  note, 
when  payable  after  date,  should  be  actro  non  accrevit, 
and  not  non-assumpsit  infra  sex  annos  ^ 

•Ante,  245,6,7. 

*  Hoare  v.  Graham,  SOaropb.  57,  ^nte,  61*  2. 

'  Hhat  IS  not  a  satisfaction  see  Noxsis  v.  Aylett,  S  Campb.  829»  ^* 

♦  Cbievly  v.  Bond,  4  Mod.  105. 

'  Whittersheim  9.  tbe  Countest  Dowager  of  Carlisle,  1  Hen.  Ela. 
6S1. — Renew  v,  Axton,  Carth.  3.  As  to  the  point  when  the  statata 
of  limitation  begins  to  ran  on  a  note  payable  on  demand,  Topham  «• 
Braddick,  1  Taunt.  575,  6.— Sir  William  Jones,  }94.--Godbolt,  4S7- 
12  Mod.  444.— .15  Ves.  Jan.  487. 

'  Josielyn  f ,  Lacier,  10  Mod.  204. 


OF  ^ATlCtNt  OP  D£<T  AKt  COSTS,  SOU  479 

M^erc  a  bill  or  note  is  payable  a  certain  time  aftct  s*^*  ^.  Of  *« 

7     ,  pletm  anil  4t" 

sight  no  debt  accrues  until  it  has  been  presented  to  fence, 
the  drawee^  therefore  the  statute  of  limitations  is  no 
bar  to  such  a  note  unless  it  has  been  presented  for 
payment  six  years  before  the  action  was  commenced  \ 
With  respect  to  promissory  notes  payable  on'  demand 
it  has  been  held  that  the  statute  runs  from  the  date 
of  the  notCi  and  not  from  the  time  of  the  demand  % 
An  indorsement  on  a  bill  qr  note  by  the  holder  of  the 
payment  of  interest  within  six  years  may  be  given  in 
evidence  to  prevent  the  operation  of  the  statute  of 
limitations  if  it  were  bond  fide  made  when  the  si:t 
years  had  not  elapsed '« 

An  acknowledgement  by  one  of  several  drawers  of 
a  joint  and  several  promissory  note  will  take  the  case 
out  of  the  statute  as  against  any  one  of  the  other 
drawers  in  a  separate  action  on  the  note  against  him  \ 
And  in  an  action  against  A.  on  the  joint  and  several  pro- 
missory note  of  himself  and  B«  to  take  the  case  out  of  the 
statute  of  limitations  it  is  enough  to  give  in  evidence 
a  letter  written  by  A.  to  B.  within  six  years,  desiring 
him  to  settle  the  debt  *•  But  the  acknowledgment  by 
one  partner  to  bind  the  other  must,  in  such  case,  be 
clear  and  explicit,  and  therefore  it  is  not  sufficient  in 
order  to  take  a  case  out  of  the  statute  of  limitations 
in  an  action  on  a  promissory  note  to  shew  a  payment 
by  a  joint  maker  of  the  note  to  the  payee  within  six 
years^  so  as  to  throw  it  upon  the  defendant  to  shew 
that  the  payment  was  not  made  on  account  of  the 
note  •.  Where  the  acceptor  of  a  bill  of  exchange  ac- 
knowledges his  acceptance,  and  that  he  had  been 

'  Holmes  r.  Harrison,  2  Taunt.  323. 

*  Christie  v.  Fonsick,  C.  P.  London  Siuings  after  M.  T.  52  Geo.  S. 
Sir  J.  Mansfield.  2  Selwyn  4th ed.  131.  339. — Capp  v.  Lancaster,  Cro. 
£lis.  548.— Rumball  v.  Ball,  10  Mod.  d8.*-3  Salk.  227.— Ante,  321. 
Sed  .qu«re,  see  14  East.  500.— 5  Campb.  459-— 1  Taunt  575, 6.— Sir 
W.  Jones,  194.-M3odbo]t,  437.— 12  Mod.  444.— 15  Ves.  jun.  487, 

^  Scarle  v.  Lord  Barrington,  2  Stra.  820. — 2  Yes.  sen.  43.  54. 

^  Whttcomb  V,  Whiting,  Doug.  652, 3. 

^Halliday  v.  Ward,  3  Campb.  32.  and  see  11  East.  5S5. — 1  Stark. 

ei. 

•  Holme  V.  Greeoi  1  Stark.  488. 
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ifetsL  Of  tht   liable,  but  said  that  he  was  not  liable  then  because  it 
MM.  was  out  of  date,  and  that  he  would  not  pay  it,  and 

that  it  was  not  in  his  power  to  pay  it,  this  was  deemed 
sufficient  to  take  the  case  out  of  the  statute '. 

It  haa  been  held,  that  where  one  of  two  drawers  of 
a  joint  and  several  promissory  note  having .  become  a 
bankrupt,  the  payee  receive  a  dividend  under  the 
commission  on  account  of  the  note,  this  will  prevent 
the  other  drawer  from  availing  himself  of  the  statute 
in  an  action  brought  against  him  for  the  remainder  of 
the  money  due  on  the  note,  the  dividend  having  been 
received  within  six  years  before  the  action  brought  ^ 
But  in  a  recent  case  where  one  of  two  joint  drawers 
of  a  bill  of  exdiange  became  bankrupt,  and  under  his 
commission  the  indorsee  prove  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold,  &c.  and  they 
accepted  the  bill  as  a  security  they  then  held  for  their 
debt,  and  afterwards  received  a  dividend;  it  was 
held,  that  in  an  action  by  the  indorsees  of  the  bill 
against  the  solvent  partner,  the  statute  of  limitations 
was  a  good  defence,  although  the  dividend  had  been 
paid  by  the  assignees  of  the  bankrupt  'partner  within 
six  years  '. 

With  respect  to  the  mode  of  taking  advantage  of 
these  defences,  those  which  in  effect  deny  that  die 
bill,  &c.  was  made,  or  that  the  defendant  or  plaintiff 
was  party  to  it,  such  as  those  which  are  founded  on 
some  defect  in  the  instrument,  apparent  on  the  face  of 
it,  or  on  the  ground  that  the  supposed  drawing,  ac* 
ceptance,  or  indorsement,  do  not  amount  to  such  act; 
cannot  be  pleaded,  and  can  only  be  taken  advantage 
of,  under  the  general  issue  of  non-assumpsit  to  which 
they  amount  But  all  defences  which  admit  the  exbt* 
ence  of  a  contract,  but  allege  that  it  was  never  bind- 
ing; or  that  if  ife  were,  it  was  either  performed^  or 

- 

*  Lei^>er  «•  Tutton,  l6  East.  4S0.  I 

*  jMkson  V.  Fairbanks  S  Hen.  Bla.  S40.  I 

*  Bmodnin  «.  Viiarton,  1  Bar.  &  AM.  4fi9»  ^ 
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discharged  before  breach,  may  be  pleaded  specially » ;  Sect  s.  of  th« 
though  in  general,  matters  which  deny  that  the  plain-  tace* 
tiff  ever  had  cause  of  Action,  are  not  pleaded,  but  are 
given  in  evidence  under  the  general  issue  of  non-^ 
assumpsit,  which  puts  the  plaintiff  on  proof  of  his 
right  of  action :  where,  however,  such  defences  lie 
more  in  the  knowledge  of  the  defendant  than  the 
plaintiff,  as  in  the  case  of  infancy  and  coverture,  it  is 
considered  fairer  practice,  to  plead  them  in  the  first 
instance,  or  give  notice  of  them  to  the  plaintiff,  pre-' 
viously  to  the  trial  of  the  cause,  as  otherwise  the 
plaintiff  may  be  surprised  by  them  at  the  triaU  De* 
fences  of  the  second  description,  which  admit  that 
the  plaintiff  once  had  right  of  action,  are  .usually 
pleaded ;  and  a  tender,  set-off,  bankruptcy,  or  insol- 
vency  of  the  defendant,  and  the  statute  of  limitations^ 
must  in  all  cases  be  pleaded  *• 


*  HaUon  V.  Morse,  1  Salk.  394.— -Hassey  v,  Jacob,  1  Lord  Raym, 
SB,  9.— Com.  Dig.  tit.  Pleader,  E.  14. 
^Draper  v.  Glassop,  1  Lord  Raym.  1^3* 


* 
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CHAPTER  IV. 
Of  tat:  EViDfNCf;  in  a«  actms  on  a  bill, 

X  H£  evidence  to  he  adduced  in  an  action  on  a  bill 
or  tiote,  rs  to  be  considered  with  reference,  first,  to  the 
plaint  iff*t  cause  of  action ;  and  secondly,  the  dejtnd* 
otitis  answer  to  the  action* 

The  evidence  which  the  j&/^?i;i//^  should  adduce  in 

support  of  his  declaration,  in  which  the  bill,  &c.  is  set 

forth,  may  be  considered  with  reference,  firsts  to  the 

facts  which  must  be  proved ;    and  secondly^  to  the 

manner  of  proving  those  facts* 

n%a  fuu  dM         With  respect  to  the  facts  which  must  be  provcil,  the 

.pfoft.  evidence  fs  in  all  cases  governed  by  the  pleadings,  it 

being  necessary  to  prove  every  thing  put  in  issue,  and 
no  more.  When  the  general  issue  of  non-assumpsit  h 
pleaded,  the  plaintiff  must  prove  every  material  allega- 
tion in  his  declaratioui  the  requisites  of  which  have 
been  already  stated ;  but  on  an  issue  taken  on  a  special 
plea,  replication,  or  rejoinder,  if  there  be  no  plea  of 
non-assumpsit,  it  is  only  necessary  to  prove  the  parti- 
cular point  referred  to  the  jury,  for  whatever  is  net 
expressly  denied,  is  admitted  by  the  pleading ;  and  on 
\;he  .same  principle,  where  the  issue  lies  only  on  the 
defendant,  as  where  it  is  joined  on  the  plea  of  iniancy, 
and  there  is  no  other  plea,  it  is  not  incumbent  on  the 
plaintiff  to  adduce  any  evidence  in  support  of  bis  de- 
claratton. 

Under  the  general  issue,  the  plaintiff  most  prove, 

1st.  That  the  bill  or  note,  declared  on,  was  made  a» 
stated  in  the  declaration,  either  in  words^  or  that  its 
legal  operation  was  as  therein  described. 

idly.  That  the  defendant  became  party  to  the  bill 
as  alleged  in  the  pleadingv 
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3%.  The  plaintiffs  interest  in  the  bill,  as  indorgee,  ^jJ'JJ^ 
bearer.  Ice.  and  sometimes  the  consideration  which  he  pr<>v*« 
gave  for  it. 

4^A/jf.  The  special  averments^  and  the  breach  of 
the  defendant's  ccmtract. 

We  will  consider  each  of  these  heads  in  their  natural 
order,  atid  the  mode  of  proof  to  be  adduced  in  support 
of  them. 

1*/.  The  bill  or  note  and  the  allegations  respecting  it  ^  S'S^Kribld* 
must  be  proved  as  described  in  the  declaration,  in 
terms,  or  in  substance,  whoever  may  be  the  defendant, 
and  any  material  variance  will  be  fatal*.  If  there 
were  any  mistake  in  the  date^  or  circums^nces  of  the 
instrument  necessary  to  be  explained,  then  evidence 
must  be  adduced  accordingly.  Apd  if  the  plaintiff  sue 
on  a  promissory  note  which  purports  to  be  payable  to 
a  person  of  a  different  name,  he  should  be  prepared 
with  evidence,  that  be  was  the' person  intended  \ 

In  an  action  against  the  acceptor  or  indorser  of  a 
biU>,  or  the  indorser  of  a  note\  the  liand- writing  of  the 
drawer  of  tlie  bill  and  the  maker  of  the  note,  are  con- 
sidered as  admitted  and  need  not  be  proved,  nor  can 
it  be  contradicted  by  the  defendant,  and  the  circunu* 
stance  of  its  having  been  forged  constitutes  no  de-^* 
fence,  unless  it  appear  that  the  bill  was  accepted  be* 
fore  the  drawee  had  sight  of  the  bill,  in  which  case 


«  Ante,  452. 

*  WiUis  9.  BftmtU  d  Stark.  S9- 

'  WiUdiiMin  «c;.  Lulwedge,  1  Stra.  648.— Jenys  v.  Fowler,  2  Stra. 
946.-rPrftec«.Ncale,  Burr.  1351.-^1  Bla. Rep.  390.--Per  Dampkr,J. 
in  Ban  v.  Clivc,  4  M.  &  S.  15,  ante,  241,  n.  3.— Bayl.  S17. 

^  Free  and  olhers  v.  Uawkias,  1  Holt,  C.  N.  P.  550.  In  an  action 
Against  the  payeC4>f  a  promissory  note,  who  was  like%vise  the  inckirser, 
held  that  bia  indorseiBcnt  waa  an  admission  of  the  hand-wriiiug 
of  the  maker.  Action  by  indorsee  against  the  payee  of  a  promis- 
aory  note,  of  which  Sir  Robert  Salisbury  was  the  aukir,  and 
the  defendant  became  the  ptiyce  and  indorser  as  surety  for  Sir  R.  S. 
to  the  plaintiffs.  The  only  evidence  of  the  making  of  the  note  by  Sir 
JR.  S,  was  by  proving  the  indorsement  of  the  note  by  the  defendant, 
which  was  objected  to  by  Lens,  C^crjeant.  But  Gibb»,  C.  J.  ruled  Trom 
the  analogy  of  a  bill  of  exchange,  where  the  acceptance  is  aa  admis- 
sion of  tlie  hand-\f ritiflg  of  the  drawer,  that  the  indorsement  by  the 
payee  is  an  admission  of  ^hc  hand*writing  of  the  maker. 

lis 
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ijit.Pfpofbffli»    it  is  said,    that  the  drawer's  hand-writing  mu«t  be 

bill,  It  described. 

proved '. 

In  an  action  against  the  drawer  or  indorser  of  a  bill 
for  default  of  J>ayment,  it  is  unnecessary  to  allege 
that  it  was  accepted,  but  if  it  be  stated,  it  must  be 
proved  *;  though  proof  of  an  express  promise  of  pay- 
ment by  the  drawer  after  the  bill  was  due,  precludes 
the  necessity  of  proving  such  acceptance '. 

If  the  bill  were  in  foreign  money  it  should  be  proved 
what  was  the  rate  of  exchange,  and  value  of  such 
money,  at  the  time  the  bill  became  due }  and  if  the 
4>ill  were  payable  at  usances,  the  duration  of  such 
usances  should  be  proved. 
Mddfe  df  prdTiog       With  respect  to  the  mope  of  proving  the  billy  and 

the  allegations  respecting  it^  on  the  rule  that  the 
plaintiff  must  adduce  in  support  of  his  action  tlie 
best  evidence  in  his  power,  he  must  in  general  pro- 
duce the  instrument  declared  on,  in  proof  of  the  al- 
legations that  it  was  made,  and  proof  of  the  mere 
loss  of  the  bill  will  not  in  general  excuse  the  boa 


••*- 


'  Id. ibid. — BayU219.— ^Peake,  £▼.  4th.  cd.  248,  sod  quaere. 

*  Jones  t7.  Morgan  and  another,  2  Caropb.  474. — BayL  ISI,  SIS^. 
220. — Waynao)  v.  Bond,  1  Campb.  174. 

Jones  'u.  Morgan  and  another,  2  Campb.  474.  This  was  an  actios 
on  a  bill  of  exchange  drawn  by  the  defendants,  payable  (o  their  ovtt 
order,  and  indorsed  by  them  to  the  plaintiO'.  The  bill  was  drawl 
upon  one  T.  Burt,  by  whom  it  was  dishonoured  £or  non-payment,  and 
the  declaration  unnecessarily  stated  that  he  had  accepted  it  acconl* 
ing  to  the  usage  and  custom  of  merchants.  No  evidence  could  be 
adduced  of  his  hand-writing,  but  it  appeared  that  after  the  bill  was 
due,  one  of  the  defendants  several  times  promised  the  plaintiff  to  pay 
it.  The  plaintiffs  counsel  contended  there  was  no  necessity  to  prove 
the  acceptance,  ns  it  had  been  stated  unnecessarily,  the  liability  of 
the  defendants,  at  all  events  attaching,  upon  the  non-payment  of  tU 
bill,  and  at  any  rate,  that  the  acceptance  was  admitted  by  the  promises 
•to  pay  after  the  bill  was  due,  and  in  the  plaintiffs  haads.  Lord 
.  Ellen  borough  teas  clearly  of  opinion  that  the  acceptance  being  Aohi 
in  the  declaration  mutt  be  proved^  and  he  was  inclined  to  ihink  at  tbe 
trialj  that  the  promises  to  pay  did  not  amount  to  an  admission  of  sa 
acceptance,  he  therefore  directed  a  nonsuit.  But- upon  a  motioo  in 
the  ensuing  term,  to  set  the  nonsuit  aside,  his  Ix>rdship  and  the  rest  of 
the  court  thought  upon  authority  of  Lundie  v.  Robertson,  7  EastfSU 
that  the  promises  to  pay  were  a  sufficient  admission  of  the  acceptance, 
and  upon  tbe  same  evidence  at  the  sittings  after  Micfaaebnas  Tern 
last,  the  plaintiff  had  a  verdict.  See  also  Bosanqaet  .v.  An^rson. 
6  Esp.  R.  4S,  post,  507*  note. 

'  Id.  Ibid. — Bosanqiict  V.  Andcr^ou,  6  Esp.  43,  post,  507, 
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production  of  it '.  Where,  however,  it  can  be  proved  ^«|;  ^[^^J^^^ 
that  the  original  bill  has  been  destroyed  %  or  that  it 
is  withheld  by  the  defendant ',  it  will  suffice  to  pro- 
duce a  copy,  or  to  give  parol  evidence  of  its  contents ; 
and  where  the  defendant  tore  his*  own  note  of  hand, 
a  copy  was  admitted  as  good  evidence  \  But  in  these 
cases,  the  plaintiff  must  shew  sufficient  probability  to 
satisfy  the  court,  that  the  original  note  was  genuine  \ 
And  it  has  been  decided,  that  when  the  original  note 
is  in  the  hands  of  tlie  defendant,  the  plaintiff  must 
give  him  notice  to  produce  it,  or  he  will  not  be  al- 
lowed to  go  into  evidence  of  its  loss  or  contents^; 
and  this  rule  has  even  been  considei:ed  as  applying  to 
an  action  of  trover,  for  a  bill  of  exchange  in  the  pos- 
session of  the  defendant  ^ ;  but  it  is  now  established, 
that  in  such  action  of  trover,  or  in  any  other  proceed- 
ing, as  on  an'  indictment  for  stealing  a  bill,  or  for 
forging  a  note  which  the  defendant  swallowed,  which 
necessarily  imports  that  the  plaintiff  means  to  charge 
the  defendant  with  the  possession  of  the  instrument, 
no  notice  to  produce  need  be  served  upon  him  '• 
Where  a  notice  has  been  given  in  order  to  let  in  the 
secondary  evidence,  the  service  of  such  notice,  and 
the  destructipn  or  c^eteption  by  the  defendant  of  the 
instrument,  must  be  proved  '• 

If  there  was  ^  subscribing  witness  to  the  bill  or 
note,  or  to  an  indorsement  thereof,  then  in  an  action 
against  the  drawer  of  the.  bill  or  the  maimer  of  the 
note,  it  will  be  necessary  to  subpoena  such  witness, 
and  if  there  be  any  doubt  as  to  his  proving  that  he 
saw  th^  defendant  write  his  name,  the  subscription 
must  be  proved  by  some  other  evidence,  which  will  in 

■     ■    ■  ■■  ■       ■   ■■  ■ ■■  ■  ■■■  ■  ■       1        ^1      II     g        ■ I  >■  ■■    m 

■  Ante,  197,  «• 

*Ante,  200. 

3  Ante,  197. 

«  Per  Holt,  C.  J.  Anonymous,  L4-  Raym.  7^1- 

'  Goodier  v.  Lake,  1  Atk.  446. 

^  Phil,  on  Evid.  3d  edit.  389- 

'  Cowan  V.  Abrahams,  1  Esp.  Rep.  50. 

•  How  V.  Hall,  14  East.  274.«-Phil.  oo  Evid.  3d  edit,  391. 

»  PhlL  on  Efid,  3d  cdit/390. 


4^6  0»  tK£   £VXI>£NC£« 

biu  Md^crfbed^  *^'  ^^^^^  ^  adoiissabl^ ' }  and  if  a  person  who  sees  a 

^cfi^aat  sign  a  promisaoiy  Qote^  bat  is  oot  desired 
by  the  parties  to  attest  it,  he  cannot  by  qfterwards 
jHitting  hia  name  to  it^  prove  it  as  aa  attesting  wit* 
ness  •. 

« 

If  the  subscribing  witness  be  dead,  proof  of  his 
^and^writingy  and  that  the  defendant  was  present 
when  the  note  was  prepared,  is  sufficient^  without 
proving  the  hand- writing  of  the  defendant '.  And  ia 
fm  action  on  a  promi^ory  note^  to  which  there  was  a 
subscribing  witness  who  had  mnce  become  iassme,  it 
was  held^  that  proof  of  his  hand-wtiting  was  suffice 
e^t  to  prove  the  ^taking  of  the  note  \  But  it  seems 
inost  prudent^  in  these  cases^  to  be  prepared  with 
proof  of  the  hand-writii^  of  the  maker,  and  of  the 
witness,  in  ord^er  ^o  establish  the  identity  of  the  makeri 
and  in  the  first  n^ntioned  case,  where  the  witness  was 
dead,  it  was  doubyted  whether  the  mere  proof  of  his 
hand'Writing,  withput  the  evidence  of  the  defendant  s 
having  been  prasoat  when  it  was  prepared,  would  have 
sufficed  K   It  has  recently  been  determined,  that  where 


'  Lemon  o.  Dean,  Lancaster  Lent  Assizes,  1810.  cor.  Lc  Blanc,  J. 
k  Campb.  £3&  Action  on  a  pmmissory  note^  which  appeared  to 
be  witnessed  by  one  Ben^lby.  Oentley  was  called,  and  sworo  that  lie 
ilid  not  see  the  defendant  subscribe  the  note,  but  the  defendant 
merely  desired  him  to  try  to  wriia.bii  name  upoa  the  papcr«  and  that 
he  did  not  ob^orv^  whether  any  thing  was  at  that  time  written  on  it. 
I^laintiff's  counsel  then  proposed  to  call  witnesses  to  prow  the  de- 
fendant's band-writing.— ^WUliams  objected,  that  there  being  a  sab- 
scribing  witness  to  the  note,  who  was  not  incompetent,  no  other 
evidence  of  it  could  be  given.  Hexited  Pbipps<v.  Parher*  1  CMnpli. 
413. — Le  Blanc,  J.  *'  I  wiii  make  no  observation  upon  that  case.  It 
may  be  distinguishable,  as  there  the  instrument  was  a  deed.  But  I 
am  quite  clcar»  that  if  the  subscribing  witness  to  a  note  when  callod 
cannot  prove  it,  by  reason  of  his  not  having  seen  it  drawn,  the 
plaintitf  may  proceed  to  prove  by  other  means.**  Vide  Fa^tv. 
Brown,  Peake  Rep.  3S*— Grellicr  v.  Neale,  lb.  146. 
.  *  M'Craw  v.  Gentry*  3  Campb.  232. 

^  Nelson  V.  Whittall,  1  Selw.  &  Barn.  19. 

*  Per  Ld.  Ellenborough«  Currie  v.  Child,  3  Campb.  2Sd.  citc;d  in 
Nelson  v.  Whittal^  1  Selw.  &  Barn.  22.  n.  a.  and  see  Gough  v,  Cecil, 
Sclw.  4th  edit.  5l6.  n. 

*  Per  Ba>ley,  J.  in  Nelson  v.  Whittall,  1  Sclw.  &  Barn.  21.  •*  It  is 
laid  down,  in  Mr.  Phillip's  Treatise  on  the  Law  of  Evidence,  that 
the  proof  of  the  hand-writing  of  the  attesting  witness  is,  in  all  cases, 
sufficient.  .  I  always  felt  this  difficulty,  that  that  proof  alone  docs 
not  connect  the  defendant  with  the  note.    If  the  attesting  witness 
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usuc  is  founded  oaa  plea  of  non  est  factunif  ia  an  w-  JJ:  J^'JJ^rib^* 

tioQ  OQ  a  hoxul,  sqme  evidence  must  be  giv^u  of  the 

identity  of  the  party  executing  the  deed^  which  19 

not  to  be  assumed  horn  its  having  been  executed  by 

a  person  in  his  name^  in  the  presence  of  the  attesting 

witness,  who  was  unacquainted  with  him'.    Tlie  payr 

ment  of  money  into  court  generally  precludes  the  de* 

fendant  from  disputing   the  validity  of  the  bill»  oc 

shelving  that  it   is  improperly  stamped  \     In  such 

case  the  plaintiff  should  on  the  trial  produce  the  rule^ 

and  it  will  not  suffice  to  call  the  attorney  to  prove 

that  he  took  the  money  out  of  courts 

Secondljf,  It  must  be  proved  thai  the  defendant  was  J^JJjJJ^^^* 
a  party  to  the  bill  or  note^  Thus  in  an  action  against  v^  to  tht  uii| 
the  acceptor  of  a  bill,  it  must  be  proved,  that  thi$ 
de&ndant  accepted  the  bill  either  verbally  or  in  writ* 
ing^;  and  if  the  acceptance  was  made  by  an  agent^  it 
must  be  shewn  that  he  was  legally  authorised  by  the 
principal  <;  and  fn  general  the  agent  himself  should 
be  subpoenaed ;  but  it  is  not  in  all  cases  necessary  to 
subpoena  the  agent  himself:  thus  in  an  action  on  a 
.policy  of  insurance,  the  affidavit  of  a  person,  stating 
that  he  subscribed  the  policy  on  the  behalf  of  the 
defendant,  which  affidavit  the  defendant  himself  had 
previously  used  on  a  motion  to  put  olf  the  trial,  waSj 
under  the  particular  circumstances,  admitted  as  proof 
of  the  agency ;  for  the  defendant  having  ^sed  this 
affidavit  for  such  a  purpose,  must  be  considered  ais 

Linoself  gave  cviHonce.  be  would  prove,  not  merely  that  the  iqstm* 
nujnt  was  executed,  but  the  identity  of  the  person  so  executing  it; 
but  the  proof  of  the  band-writing  of  the  attening  witness  CbtabUthes 
merely,  that  some  person  assuming  the  name,  which  the  instrument 
puqiofts  to  bear,  executed  it,  and  it  dees  not  go  to  eatablish  the  , 
identity  of  that  person ;  and  in  that  respect  the  proof  seems  to  mc 
defective.  In  this  cr^se,  however,  thera  is  evidence  sutiicifUl  to  c<mi« 
nect  the  defendant  with  the  note,  for  he  was  present  in  the  room  when 
it  was  prepared. 

'  Per  Dampicr,  J.  in  Middleton  v.  Sandford,  4  Campb.  34. 

^  Israel  v.  Benjamiiii  3  Campb.  40, 

3  Id.  ibid. 

^  Ante,  ^21  to  238, 

S  Johnson  9.  Mason,  1  Esp.  Rep.  SO* 


488  or  THE  EVIDENCE. 

saw.  Proof  thtt  having  known  and  adopted  its  contents,  though  the 
party  to  the  bill.  Single  circuoistance  that  the  affidavit  purported  to 

have  been  made  by  a  person  as  agent,  would  not  have 
been  a  sufficient  proof  of  his  being  invested  with  that 
authority ' ;  and  when  it  has  been  proved*  that  A.  is 
agent  of  B.,  whatever  A,  does  or  says,  or  writes,  iu 
the  making  of  a  contract,  as  agent  of  B.,  is  admissible 
in  evidence,  because  it  is  part  of  the  contract  which  he 
makes  for  B.,  and  which  therefore  binds  him,  but  it  is 
not  adniissable  as  the  agent**s  account  of  what  passes  *. 
'    In  an  action  against  seteral  acceptors  of  a  bill,  or 
makers  of  a  note,  the  hand-writing  of  each  must  be 
proved ' ;  or  it  must  be  shewn  that  a  partnership  ex- 
isted at  the  date  of  the  instrument,  and  that  the  part- 
nership name  was  written  by  one  of  the  partners  or 

»j-'  : . r-p- ^ • 

'  Johnson  V.  Wiird,  6  £sp.  Rep.  4S.— Phil.  £«id.  3d  ed.  79- 

^  Per  Gibbft,  J.  in  Laoghorn  v.  AUnutt,  4  Taunt.  519.— Phil.  En<i- 

Sdcd.  78. 

'  Gray  9.  Palmers  and  another,  1  Esp.  Rep.  ^35. — Per  Lawrcoce^  J. 
in  Sheriffs.  Wilks,  1  East.  52. 

Gray  and  others  v.  Palmers  and  Hodgsont  1  Esp.  Rep.  155.    Af> 
I omptit  by  the  plaintiflft  as  indorsees  of  a  promissory  note  against  the 
defendants  as  the  drawers.    The  note  was  a  joint  and  several  oDe 
,9igiied'  by  James  and  John  Palmer,  and  Edward  Hodgson.    The  de- 
claration was  against  them  jointly  in  the  common  form,  viz.  that  ihe 
tiid  James  and  John  P^mer,  and  EUlward  Hodgson,  made  their  cer- 
tain noa*  in  writing*  commonly  called  a  promissory  note,  tbdr  pro- 
per hands-writing  being  thereto  subscribed,  &c.  tec,  &c.     Hodg^oOi 
One  of  the  defendants;  had  pleaded  a  sham  plea  of  judgment  rcco- 
Tercd,  to  which  there  was  the  usual  replication  of  Qul  tiel  record, 
and  demurrer,  in  which  state  the  pleadings  then  stood  as  to  him;  the 
two  other    defendants  James  and  John  Palmer    severally  plend^ 
,1ion  assumpsit,    and   these   were  the    issues  in  the  cau^e  on   tl^e 
record.    The  counsel  for  the  plaintiff  proved  the  hands-writing  of 
James  and  John  Palmer,  and  there  rested  their  case.     The  counsel 
for  the  defendants  insisted  that  this  alone  was^  not  sufficient;  for  that 
It  was  also  necessary  to  prove  the  hand-writing  of   Hodgson,  the 
other  defendant,  in  as  much  as  the  plaintiffs  had  declared  on  a  joint 
contract  against  the  tbrt-e  defendants,    it  was  answered,  that  Hodg- 
0on  had  by  hit  plea  admitted  the  note  to  be  bis ;  and  it  was  therefore 
only  necessary  to  prove  it  against  those  parties  who  had  by  their  pleas 
denied  it  to  be  theirs,  and  that  being  proved  as  to  them,  gave  the 
plaintiff  sufficient  title  to  recover.     Lord  Kcnyon  ruled,  that  it  wss 
necessary  to  prove  the  hands-writing  of  all  the  parties  to  the  note; 
his  lordship  said,  that  between  the  plaintiffs  and  Hodgson  it  was  un- 
necessary to  prove  his  hand-writing,  he  having  by  his  plea  of  juJg* 
tnent  recovered  not  denied  it;  but  that  the  other  defendants  had  a 
rijght  to  have  the  declaration  proved,  which  could  only  be  by  proviag 
the  hands'wri ting  of  all  the  defendm^ts  subscribed  to  the  note,  as  tha 
plaintiffs  had  averred  in  the  declaration  they  had  doi^c* 
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their  agent*.     If  the  partnership  be  established,  then  jaiy.  frbot  that 

,    ^  *^  *         ,  /*     t       defendant  was 

It  will  suffice  to  prove  an  admission  by  one  of  the  patty  to  tkc  biD; 
defendants  of  the  hand-writing  of  one  of  the  partners 
to  the  acceptance,  in  the  name  of  the  iSrm* ;  and  it 
will  not  be  necessary  to  prove  that  the  tlefendants 
were  of  the  christian  names  stated  in  the  declaration*. 
And  this  doctrine  has  been  carried  so  far,  that  in  an 
action  against  three  persons  as  drawers  of  a  bill  of 
exchange,  purporting  to  haye  been  drawn  by  an 
agent  of  the  firm  upon  one  of  the  partners^  it  was 
held,  that  the  acceptance  by  the  drawee  was  evidence 
against  the  three  partners  of  tlie  bill,  having  regularly 
drawn  and  rendered  it  unnecessary  to  prove  the  au^- 
tbority  of  the  agent  ^  So  the  admission  by  one  part* 
ner  of  his  partnership  with  the  co-defendants,  who 
were  sued  with  him,  as  acceptors  of  a  bill  of  ex*- 
change,  and  who  had  been  outlawed,  has  been  received 
as  proof  against  him  of  a  joint  promise  by  all'.    The 


-•Ni- 


'  Thwaites  v.  Richardson,  Peake.  Rep.  16. 

•  Id.  ibid. — Phil.  Evid.  3d  cd.  75.— Hodcnpyl  p.  Vingerhoed  an4 
another: 

Hodcnpyl  v.  Viogcrhoed  and  another,  cor.  Abbot,  J.  Sd  July,  1818, 
Guildhall.  Aiisumpsit  on  a  promissory  note*  dated  at  Rotterdaro* 
anU  drawn  in  Dutch,  and  for  the  payment  df  900  guilders  to  the 
plaintiff,  and  subscribed  by  the  firm  of  *'  Vingerhoed  and  Christian.*^ 
The  declaration  stated  several  christian  names  of  each  defendant. 
A  witness  swore  fbat  he  knew  the  firm  of  Vingerhoed  and  Christian^ 
and  that  there  were  two  persons  of  those  surnames  in  the  firm,  but 
that  he  did  not  know  their  christian  names ;  and  that  in  a  conver^a* 
lion  with  Vingerhoed,  he  admitted  that  the  note  was  subscribed  by 
him  in  the  name  of  the  firm.  This  was  held  sufficient  to  establish 
the  action  against  both  defendants.  Blunt  and  Bowman  for  plaintiffs, 
but  see  ppst,  506,  n.  1. 

5  Jd.  ibid. 

^  Forthonse  v,  Parker  and  others,  1  Campb.  89. 

Porthouse  v.  Parker  and  others,  1  Campb.  Sg.  Tbis  was  an  actioa 
by  payee  against  the  drawers  of  a  bill,  which  purported  to  be  drawn 
hy  one  Wood,  as  the  agent  of  George,  James,  and  John  Parker,  upon 
John  Parker.  There  was  no  proof  that  Wood  had  authority  from  the 
defendants  to  draw  the  bill,  but  a  witness  swore  that  be,  as  the  agent 
pf  John  Parker,  the  drawee,  and  one  of  the  defendants,  had  accepted 
it  on  bis  account.  Lord  Ellenborough  held,  that  the  bill  having  been 
accepted  by  order  of  one  of  the  defendant's,  this  was  sufficient  evi« 
dcnce  of  its  having  been  regularly  drawn;  and  further,  that  the  ac- 
ceptor being  likewise  a  drawer,  there  would  be  no  occasion  for  the 
plaintiff  to  prove  that  the  defendants  had  received  express  notice  of 
the  dishonour  of  the  bill,  a^  this  roust  have  necessarily  been  knowA 
lo  one  of  them,  and  the  knowledge  of  one  was  the  kj^owlcdge  of  all. 

'  Per  Lord  Ellenborough  in  Si^ngstcr  v,  Mozarredo  and  othcrs« 
1  Stark.  161.— Phil.  Evid.  3d  cd.  l6l. 
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sfdiy.  psopf  tiwi  rule  has  even  heea  extevuied  ia  actions  so^  far  m  to 
P9»ty  tp  ii)€  biu,  admit  tlie  declarations  of  ooe  p^toec  ta  be  evid^ice 

against  another,  concerning  jcnnt  cooAracbi  and  their 
joint  interest,  although  the  person  who  has  made  web 
declarations  is  not  a  pavty  to  the  suit;  as  where  in  aa 
action  by  a  creditor  against  some  of  the  partnership 
firm,  the  answer  of  another  partner  to  a  biU  filed 
hy  other  creditors  was  received  in  evidence  against 
the  defendants,  not  indeed  to  prove  the  partnership! 
but  that  b^ing  established,  as  an  admission  agaiast 
tliQse  who  are  as  one  person  with  him  in  interest*,  And 
the  admission  of  a  partner^  though  not  a  party  to 
the  suit,  is  evid^ice  as  to  Joint  contracts  against  ai^ 
other  partnei^i  as  wf  U  after  the  determination  of  the 
partnership  as  duripg  its  continuance*.  So  we  hare 
se^n  t}jat  the  admission  of  one  of  several  drawers  of 
a  promissory  note  is  sufficient  to  take  the  case  oat 
of  ttie  Statute  of  {^imitations,  in  a  separate  action 
against  the  others'.  But  in  a  joint  action  against  three 
persons  as  acceptors  of  a  bill  of  exchange,  as  a  joiat 
liability  must  b?  proved,  the  circumstance  of  two  of 
the  defendants  having  been  outlawed  will  not  dispense 
with  proof  of  their  joint  liability,  although  tlie  de« 
fendant  who  alonq  pleaded  to  the  action  was  in  justice 
liable  to  pay  the  debt^  So  in  an  action  against  two 
persons,  as  piakqrs  of  a  note,  if  one  of  Uiem  saffei 
judgment  fay  default,  his  signature  must  nevertheless 
be  proved  on  tli^  trial  against  the  others. 

In  an  action  against  the  acceptor  of  a  bill,  payable 
q/ter  sights  it  is  in  general  necessary  to  prove  the  date 
or  time  of  the  acceptance ;  but  if  his  signature  as 
acceptor  is  proved,  the  date  of  the  acceptance  appear^ 


■*» 


'  Grant  f>.  Jackson,  Pcakc,  203.— Wood  v.  Braddick,  1  Taunt  10^ 
]>Iicholl  V.  Dowding  arid  Kemp,  1  Stark.  SI. 
.   ^  Wood  and  oiUcis'd.  Smldick*  I  Taunt  104. 

'  Ante,  47i^t.Q. 
«   ^  Hlu'iiff  'v,  Wilkce  and  others,  1  East  48. 

'  Oray  and  utbers  v.  Palm(»r^  \  £sp.  Rcf .  135*  i^nte,  iSS, 
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iagover  k,  although  in  a  different  hand- wri ting,  will  t'W/.  Pwof  that 
be  presumed  to  have  been  written  by  his  authority*.       party  to  the  bu^ 

In  an  action  against  the  drawer  or  indorser  of  a 
bill  or  note,  the  hand-writing  of  the  defendant^  or  a 
signature  by  his  agent,  having  power  to  bind  him, 
must  be  established  in  evidence,  in  like  manner  as  in 
an  action  against  the  acceptor  of  a  bill*;  and  if  an 
indorsement  on  a  promissory  note  purports  to  have 
been  attested  by  a  subscribing  witness,  such  witness 
must  be  called' ;  but  if  the  deiendaut  pay  mone}'  into 
court  generally,  or  upon  the  count,  on  the  instrument, 
the  signature  and  its  validity  is  admitted,  and  need 
not  be  proved,  and  the  only  question  to  be  tried  will 
then  be  the  quantum  «• 

The  mode  of  proving  that  the  defendant  was  a  party  Mode  of  prcBf. 
to  the  bill  or  note  has  already  been  partially  consider* 
ed^  In  an  action  against  the  acceptor,  his  acceptance, 
if  by  parol,  must  be  proved  by  the  witness  who  heard 
him  accept;  and  if  the  answer,  which  it  is  insisted^ 
amounted  to  an  acceptance,  was  given  by  a  clerk,  or 
thifd  person,  that  person  must  be  subpoenaed ;  and  it- 
has  been  held,  that  proof  of  an  answer  given  at  th<i 
bouse  of  the  drawee,  that  the  bill  would  be  taken  up 
when  due,  is  not  sutBcient  proof  of  an  acceptance^ 
but  it  must  be  shewn  that  the  answer  was  given  by 
the  drawee,  or  by  his  authority'^.     If  the  acceptance 

'  Glossop  V,  Jacob,  4  Campb.  227.— 1  Stark.  69.  S,  C. 
^  Gutteridge  v.  Smith,  2  Hen.  Bla.  374. 
^  Stone  r,  Metc^Jf,  I  Stark.  53.— Ante,  485. 
^  Gutteridge  v.  Smith,  2  Hen.  Bla.  374. 

'Ante,  48*7  to  491. 

•Sayer  p.  Kitchrn,  1  Esp.  Rep.  ?09.  Assumpsit  against  acceptor 
of  a  billy  drawn  upon  him  by  one  Holland,  and  also  a  further  sum  for 
goods  sold  and  delivered.  The  plaintiff  was  unable  to  prove  the  hand- 
writing of  the  defendant  subscribed  to  the  bill  by  anyivitncst  who 
%vas  acquainted  with  it,  but  offered  the  folluwini;  as  an  admislion  by 
liim,  tantamount  to  proof  of  his  acceptance.  This  evidence  was,  that 
of  a  clerk  of  the  banking-house  into  whibh  the  bill  in  question  had 
been  paid,  and  who  had  brought  the  bill  to  the  defendant's  house  for 
acceptance.  The  defendant  was  not  then  at  home;  but  the  clerk  re- 
ceiv^  for  answer  at  the  house,  that  the  bill  would  be  taken  tip  when 
<Juc.  tongly,  for  the  phiintiff,  contended,  that  this  answer  so  rcceivrd 
at  the  house  of  the  defendant  to  a  bill,  upon  which  bis  name  appcaivd 


492  OF  THE  EVIDENCE. 

fdiv.  Proof  that  was  in  Writing,  it  must  be  produced,  and  the  signature 
party  to"thrbui,  provcd.  In  au  action  against  the  drawer  or  indorser 
**'  of  a  bill  or  note  his  signature  must  also  be  proved. 

The  signature  may  be  established  by  a  witness,  who 
can  swear  to  the  hand-writing,  or  to  an  admission  of 
it  by  the  party  sued. 

The  simplest  and  most  obvious  proof  of  hand-writ- 
ins  is  the  testimony  of  a  witness  who  saw  the  defcn- 
dant subscribe  the  bill  or  note;  but  (unless  there  was 
a  subscribing  witness,  who,  we  have  seen,  must  be 
subpoenaed*)  this  evidence  is  not  essential,  and  it  will 
suffice  to  call  a  witness  who  is  acquainted  with  the 
defendant,  and  who,  from  seeing  him  write,  or  from 
correspondence  with  him,  has  acquired  a  knowledge 
of  his  hand-writing,  and  can  swear  to  his  belief,  that 
tlie  subscription  is  the  defendant's;  and  in  an  action 
on  a  foreign  bill  to  prove  tlie  hand-writing  of  the 
defendant,  it  is  evidence  to  go  to  a  jury  that  a  peison 
who  saw  him  write  once,  thinks  the  hand-writing 
alike,  though  he  has  no  belief  on  the  subject*.    This 

«'H'I| II.-  ■■■■.■!■.  I  ■  II  ■-■■  I  I..I.  ■ 

Qs  drawee,  was  a  sufficient  acknowledgment  of  the  acceptance,  opon 
which  to  charge  him.  Lord  Kenyon  ruled,  that  it  alone,  without  some 
proof  of  the  defendant's  hand^wnting,  or  something  to  s^ev  that  tbe 
acknowledgment  cnme  from  him,  was  insufficient  ;^he  plaintiff  having 
no  further  evidence  to  that  point  the  count  on  the  note  was  aban- 
doned. 

'  Ante,  485.  491. 

^  Garrells  v.  Alexander,  4B9p.  Rep.  37".  Assnropstt  on  a  Ibrefgn 
hill  of  exchange.  To  prove  the  baud -writing  of  the  dalendant,  the 
plaintiff  called  the  clerk  of  the  defendant's  attorney.  His  evideoce 
was,  that  he  had  seen  the  defendant  sign  the  bail  bond  in  the  cause. 
but  had  never  seen  him  write  on  any  other  occasion.  Being  ask«l 
whether  he  believed  the  acceptance  to  be  the  hand-writing  of  tbc 
defendant,  he  said  he  could  form  no  belief  on  the  subject ;  it  was 
irke  the  hand-writing  in  which  the  bail-bond  was  subscribed^  and  he 
was  about  to  compare  them  together.  Lord  Kenyon  told  hiiD>  hc 
must  form  a  judgment  without  such  comparison  of  hands.  lie  then 
looked  on  the  bill  again,  and  said  it  was  like  the  band^writing  in  which 
the  defendant  had  subscribed  the  bail-bond^  but  that  he  could  not 
speak  to  any  belief  further  thaa  he  had  already  done. — Garrow  {at 
the  defendant  objected  that  there  was  not  sufficient  evidence*  and  that 
it  would  be  of  dangerous  consequences  to  allow  such  loose  evidence 
of  a  hand- writing  to  charge  a  party  with  a  debt. 

Lord  Kenyon.  This  is  the  case  of  a  foreign  bill  of  exchange,  and 
]  think  there  is  evidence  to  go  to  the  jury,  and  that  I  am  bound  to 
kave  it  to  them.  To  be  sure  mere  compariM)n  of  hands  is  not  ad* 
missible  evidence  of  itself:  that  was  Algernon  Sydney's  case;  hat 
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suffices,  because  in  every  person's  manner  of  Writing  2d!>.  Proof  ii«n 
there  is  a  certain  distinct  prevailing  character,  which  parly wVwrt> 
may  be  easily  discovered  by  observation/  and  when  ^^*  ^ 
once  known,  may  be  afterwards  applied  as  a  standard 
to  try  any  other  species  of  writing  whose  genuineness 
is  disputed,     A  witness  may  therefore  be  called  and 
asked  whether  he  has  seen  the  defendant  write,  and 
afterwards  whether  be  believes  the  signature  to  the 
bill  or  note  to  be  the  defendant's  hand-writing*.     The 
usual  course  is  to  subpcena  a  witness  who  can  swear 
he  knows  the  defendant,  and  that  he  has  seen  him 
write  frequently,  or  has  frequently  addressed  letters 
to  him,  and  receives  answers  in  return ;  and  that  from 
the  knowledge  he  has  thus  acquired   of  his  hand- 
writing,  he  believes  the  particular  signature  to  be  the 
defendant's  hand-writing.     A  knowledge  of  the  hand* 
writing  acquired  by  a  witness  in  the  course  of  corre^ 
'Spondence  with  the  defendant,  is  sufficient  to  enable 
him  to  swear  to  his  belief  of  the  hand-writing*;  but 
barely  having  seen  letters,  purporting  to  have  been 
franked  by  him^  or  other  papers,  which  he  has  no 
authentic  information  are  of  the  defendant's  hand- 
writing, is  not  sufficient^. 

In  forming  this  belief  it  has  been  observed,  that  a 
witness  therefore,  when  called  to  speak  of  the  identity 
of  the  defendant's  hand-writing,  ought  to  judge  solely 


tliere  tbe  witntss  had  never  seen  him  write,  and  the  only  evidence  in 
the  case  was  mere  comparison  of  hands;  but  in  the  present  case  the 
witness  has  seen  the  defendant  write,  and  he  speaks  to  the  likeness  of 
the  hand-writing,  in  which  the  bill  is  accepted,  bears  to  that  which 
he  has  teen  the  de&ndant  actually  write;  I  therefore  think  that^  it  is 
Evidence  to  go  to  the  jury- 

But  it  has  been  fablden^  that  ^  witness  who  has  only  seen  tha 
drawee  write  hi»  name,  pending  the  action  for  the  purpose  of  bhewing 
the  witness  bis  trsual  mode  of  writing  hh  acceptance,  is  not  an  ad- 
nissable  witness  for  such  drawee  to  disprove  his  hand  writing  to  the 
bill,  on  which  he  is  sued,  because  the  defendant  might  write  differcnily 
before  the  witness  purposely  to  establish  a  defence.  Stranger  •ii* 
Scarle,  1  £sp.  Rep  14,15. 

'  Peake.  Evid.  4th  ed.  109,  llO.^Phil.  Evtd.  3d  edit.  422. 

*^  See  I'hii.  £vid.  3d  ed.  422, 3. 4.  427»  8,-^Peftkc,  Ev.  4tb  cd.  1 10^ 

*  Gary  x^.  Pitt,  Pcake.  Evid.  4tb  td.  lA^fc 
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«dhr.  Proof  tbmi  fix)m  the  imprcssion  which  the   hand«writitig  ifactf 
party  to  the  bill,   Hiakes  upon  his  inind,  without  taking  any  extnnsic 

circumstance  into  his   consideration ' ;  and  therefore 
where  a  witness  said,  that  looking  at  the  haiui-writing 
he  should  have  thought  it  to  have  been  that  of  the 
party  whose  name  it  bore,  but  from  his  knowledge  of 
him,  he  thought  he  could  not  have  signed  such  t 
paper,  it  was  held  that  this  "wm,  prima  facie  evidence 
of  the  hand-W)'4ting* ;  and  on  the  same  principle  where 
it  was  contended  that  the  paper  produced  was  the 
forgery  of  a  third  person,  evidence .  that  such  third 
person  had  forged  the  defendant  s  name  to  other  in* 
strumcnts  of  a  similar  nature  was  held  to  be  ipadmis- 
sible ',  and  even  in  one  case  which  came  before  the 
court,  a  party  who  contended  that  the  hand^writbg 
was  a  forgery,  was  only  permitted^  after  a  great  deal  of 
other  evidence,  to  examine  a  clerk  at  the  post  office, 
whose  business  it  is  to  inspect  franks   and  detect 
forgeries,  to  prove  that  from  the  appearance  of  the 
hand-writing  it  was,  in  his  opinion*  a  forgery,  and  not 
genuine  hand*writing ;  and  in    a    subsequent  case^ 
Lord  Kenyon  said,  that  such  evidence  was  wholly  in* 
admissible,   and   observed,  that  though   in  Revet  r. 
Braham  it  was  admitted,  yet  that  in  his  direction  to 
the  jury  he  had  laid  no  stress  at  all  upon  it. 

It  has  been  observed,  that  the  analogies  of  law  ap* 
pear  strongly  to  support  the  admissibility  o£  ibis^evi* 
dence,  for  opinion  founded  on  observation  and  ex^ 
perience  is  received  in   most  questions  of  a  similar 

*  ft 

pature.  There  is  a  certain  freedom  of  character  ia 
that  which  is  original,  which  imitation  seldom  attains, 
and  the  want  of  that  freedom  is  more  likely  to  be 
detected  by  one  whose  attention  has  been  directed  to 


«  Peakc,  Ev.  4th  cd.  110. 

»  DacostA  r>.  Pym,  sittinas  at  GuiMfaall,  after Tria. Term,  S7  Gco.3. 
Peake,  Ev.  4th  eil.  A  pp.  85. 

'  Balcetii  v.  Serani,  Pcake,  N.  P.  142.— Graft  t.  Lord  BpoitbIow 
jBertio,  tittitigs  at  Westminster  after  Triu.  Teriu^  1777,  MS,— IV»ke, 
Ev.  4th  ed.  110.  > 

♦  Gary  v.  Pitt,  Peake,  Ev.  4th  cd.  1 J  0. 


l\ic  sut)ject  than  by  another  wbo  has  ncvet  given  hk  •^^^^•^^  *^* 
ttind  te  8ucfa  p«r$iiit&    It  does  not  therefore  teetn  too  pwty  to  tiuiiiuli 
much  to  say  that  sui^h  evidence  is  in  all  cases  inad^ 
missible,   though  it  certainly  ought  to  be  xecave^ 
tvith  great  caution,  «iid  laeet  with  little  attention^  un- 
less as  corroboratiDg  other  and  stronger  evi<leBce. 

The  true  distinction  as  to  the  adunfiablUty  of  such 
evidence  seems  to  have  been  taken*  by  Mn  Barbn 
Uatham  on  the  trial  of  The  King  v.  Cator  \  where  the 
defendant  being  indicted  for  publishing  a  written  libeli 
and  a  person  from  the  post  office  wlio  had  never  seen 
him  v/rite  being  called  as  awitness^  that  judge  permitted 
the  witness  to  give  general  evidence  that  the  writing  ' 
appeared  to  be  in  a  feigned  hand  {  but  when  the  wit- 
ness  was  asked  whether^  on  comparing  such  hand'' 
writing  with  papers  proved  by  others  to  be  the  gfenuitte 
hand«writitig  of  the  defendant,  he  could  say  it  was 
the  disguised  hand  of  the  same  person^  his  lordship  re--  > 
jected  the  evidence  attempted  to  be  introduced  by 
such  examination^  because  it  arose  only  from  com* 
panson  of  bands^  The  case  of  Revet  v*  Braliam^  m(iy 
therefore  still  be  considered  as  an  existing  authority 
to  shew^  that  for  the  purpose  of  proving  generally  and 
in  the  abstract  that  an  hand- writing  is  not  genuine^ 
such  ^evidence  is  admissible^  though  deserving  of  little 
atteatlon  for  the  want  of  freedom  in  the  hand-writingi 
And  the  painting  of  the  letters,  as  it  was  called  by  the 
witness  in  that  case,  may  arise  from  the  infirmity  of  the 
wxiter,  or  his  not  having  formed  a  fixed  character^ 
QT  ma9y  other  causes  which  a  person  unacquainted 
with  the  genuine  band*writing  cannot  take  into  his 
consideration^  A  tradesman  who  is  daily  making  en- 
tries to  his  books,  will  acquire  a  more  free  and  steady 
character  tlian  an  illiterate  person  who  can  but  jtisf 
write  his  name ;  and  a  man  whose  habits  of  life  lead 
him  to  write  much  oftener  and  with  less  care,  will  9tilf 

'  4  Esp.  Cm.  1 17. 
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j^lF'^^^  get  more  of  a  peculiar  character  in  his  hand-writin^i 
iparty  ta  tiie  bill,   all  which  circumstances  should  certainly  be  taken 

into  the  consideration  of  a  jury  before  they  give  weight 
to  such  evidence. 

It  has  been  well  observed  that  inasmuch,  as  the 
mind  arrives  at  the  belief  of  hand-writing  merely  by 
recollection  of  the  general  character  from  an  acquunt* 
ance  by  frequently  seeing  it^  and  not  from  the  format 
tion  of  particular  letters  or  a  single  inspection,  courts 
of  justice  have  wisely  rejected  all  evidence  from  bar6 
comparison  of  hands  unsupported  by  other  circnm* 
Stances;  they  will  not  therefore  permit  two  papers  one 
of  which  is  proved  to  be  the  hand-writing  of  a  party 
to  be  delivered  to  a  jury  for  the  purpose  of  comparing 
tliem  together,  and  thence  inferring  that  the  other  is 
al^  of  his  hand- writing ' ;  but  where  witnesses  have 
been  called  to  prove  the  similitude  of  hand-*writing, 
and  other  witnesses  have  from  the  same  pjemises 
drawn  a  different  conclusion^  this  rule  has  been  re-, 
laxed  in  favor  of  a  jury  whose  habits  of  life  have  ac- 
customed them  to  the  sight  of  hand-writing  *,  but  this 
niode  of  proceeding  however  seems  rather  a  departure 
from  the  strict  rules  of  evidence,  and  before  an  iUiteiate 
Jury  would  probably  not  be  adopted '. 

In  general  the  signature  of  a  party  to  a  bill  or  note 
may  be  proved  as  against  him  by  his  admission ;  and 
}f  he  made  such  admission  before  the  bill  was  due, 
£md  the  holder  received  the  bill  on  the  faith  of  sudi 
representation,  the  party  will  be  precluded  afterwards 
from  disputing  the  fact,  or  shewing  that  the  hand- 
writing was  a  forgery^:  and  in  an  action  against  a 

person  as  acceptor,  though  the  plaintiff  fail  in  proving 

«'      — '■  ■  ■ 

'  JNIacferson  v.  Thoytes,  Pcakc,  N.  P.  20.— Brookbard  ©.  Woodley, 
Id,  note  a. 

*  Allesbrook  t>.  Roach,  sittings  at  Westminster  after  Tris.Twm, 
1795,  MS.  1  Esp.  Cas.  351,  S.  C— Dacosta  v.  Pym,  ante,  494. 

^  Peake,  EV.  4th  ed.  1 10  to  115. 

♦  Leach  v.  Buchanan,  4  Esp.  Rep.  2^6. — Cooper  v.  Le  Bkiie, 
2  Stra.  1051,  ante,  241,  2.— Hart  v.  King,  12  Mod.  SQ9,— BayW 
223. 
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the  defendant*^  haiid-writing,  and  it  appear  to  be  a  s^iv.  proof ts at- 

f^rgen%  yet  proof  that  the  defendant  had  paid  several  party  t©  ih»  hUlj 

Other  biiU,  accepted  in  like  maunert  will   establish 

his  liability'.    And  an  admission  of  a  hand-writing, 

made  by  the  defendant,    pending  a" treaty  for  com- 

pronrisiug  the  suit,  is  evidence  against  him*.     So  in 

an  action  against  an  indorser,  proof  that  the  defen* 

dant  had  written  a  letter,  stating  that  he  had  received 

a  bill,  corresponding  with  that  upon  which  the  action 

was  brought,  and  that  after  issue  joined,  he  had  de» 

clared  that  he  came  to  town  to  hapten  the  ti  ial  of 

a  csiuse  brought  against  him,   on  an  indorsement  he 

had  niiade  upon  a  billp  and  that  he  carried  the  cause 

down   by  proviso,  was  held  sufficient*.     But  an  ad« 

mission  in  general  only  opemtes    against  the  party 

making  it,  and  therefore  proof  that  one  of  the  in- 

dorsers  had  confessed  his  signature  is  not  admissible 

evidence    in  an  action   by  an   indorsee^  against    the 

drawer  of  a  bill*;  and  we  have  seen,  that  in  an  action 

against  several  drawers,  indorsers,  or  acceptors,  a  mere 

admission  upon  the  pleadings  by  one  of  his  signature 

wHI  not  exempt  the  plaintiff  from  proving  it  agahist 

the   others,  though  an  admission  in  fact  would  be 

otherwise'.     The  payment  of  money  into  court,  gene-^ 

rally,  on  the  whole  declaration,  precludes  the  defend* 

ant  from  disputing  his  signature  ^ 

But  an  offer  to  pay  a  part  as  a  compromise  is  no 
evidence,    because,    as  observed  by  Lord  Mansfield^ 


*  Barber  v.  OingelU  3  Esp.  Rep.  6o.^  Ante,  34.  n.  3.«-Bayl.  2^4, 5. 

*  Wadridge  V.  Keonisou,  1  Esp.  Rep.  143. 

'  I>ale  V.  Lubbock,  1  Barnard.  K.  B.  i99.'-*Bay1.  224. 

^  Hemmfngt  v.  Robinsnn,  Barnes,  3d  ed.  436.«^In  an  action  by  the 
indorsee  Of  a  note  against  the  maker,  it  was  reserved  as  a  point  whe- 
ther llie  acknowledgment  of  an  indnricr  was  sufficient  evidence  to 
prove  his  indorsement*  and  the  court  held  not>  but  see  post,  506,  n.  $» 

*  Ante,  489, 490. 

*  Gutteridge  v  Smith,  2  Hen.  Bla.  374.— Watkins  v.  Towers,  $  T.IL 
^5.— Guillod  V.  Nock»  1  Esp.  Rep«  347."— hrael  <r.  Bcnjaooia^ 
3  Campb.  40. 

Kit 
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men  must  be  permitted  to  endeavour  to  buy  their 
peace  without  prejudice  to  them,  if  the  offer  do  not 
succeed'^ 

A  promise  by  the  acceptor  or  other  party  to  pay 
the  bill  after  it  was  due  will  preclude  the  necessi^' 
for  proof  of  the  defendants,  or  any  other  parties  hand- 
writing*. 

Thirdly.  It  will  be  incumbent  on  the  plaintiff  to 
prove  his  interest  in  the  bill  or  note,  or,  in  other 
words,  how  he  became  a  party  to  it.  The  payu  or 
the  bearer  of  a  bill  or  note,  originally  payable  to 
bearer,  has  in  general  only  to  produce  the  instrument; 
though  under  suspicious  circumstances,  the  bearer 
of  a  note  transferrable  by  delivery,  may  be  required 
to  prove  that  he  or  some  person,  under  whom  he 
makes  his  title,  took  it  honk  fide,  and  gave  a  valuable 
consideration  for  it*.  But  if  in  an  action  by  the  m- 
dorsee  of  a  note,  payable  to  A.  or  bearer,  the  indorse- 
ment by  A.  be  unnecessarily  stated,  it  must  be  proved^ 
Proof  of  a  promissory  note,  payable  to  A.  B.,  gene- 
rally, is  prim4  facie  evidence  of  a  promise  to  A.  fi.  the 


■  Bull.  N.  P.  236.  Gunn  v.  GuUoch,  Westm.  Sittings  after  Txio. 
Term,  1775. 

*  Uelmaley  v.  Loader,  2  Campb.  450. — ^Jones  v.  Morgan,  Id.  47i 
Ante,  4S4.— -Bosanquet  v.  Anderson,  6  Esp.  Rep.  43,  post,  507* 

'  Per  Lord  Mansfield,  in  Grant  v.  Vaughan,  3  Burr.  15127^— Ante, 
S9«  n.  2. 

^  Wayroan  o.  Bend,  1  Campb.  175.— Rex  v.  Sterens,  5  East.  244- 
1  Smith.  437*  S*  C. ;  and  see  ante,  484,  n.  2. 

Wayman  o.  Bend,  1  Campb.  175.  Action  against  the  defendant  as 
maker  of  a  promissory  note  for  ;C200»  payable  to  L.  Toader  or  bearer. 
The  declaration  stated,  that  L.  Toader,  to  whom  the  sum  of  mooey 
inentioned  in  the  note  was  payable,  indorsed  it  to  the  plaintiiL  No 
evidence  of  this  indorsement  being  given,  it  was  contended,  that  the 
plaintiff's  case  was  imperfect,  and  that  he  must  btcaUtd,  The  coon- 
sel  on  the  opposite  side  answered,  that  the  averment  being  unnecessary 
might  be  rejected  ;  and  that  at  any  rate  the  plaintiff  might  recoicf 
iindcr  the  count  for  money  had  and  received,  the  note  beiag  for 
value  received.  Lord  EUenborough  held,  that  as  an  indorsement  was 
stated,  though  unnecessarily  in  the  count  on  the  note,  it  must  be 
proved;  and  that  the  plaintiijf  could  not  recover  under  anyof  ibe 
money  counts,  as  he  was  not  an  original  party  to  the  biU,  aod  tbeif 
was  no  evidence  of  any  valne  being  received  by  the  defendaot  frota 
him.  A  witness,  however,  was  afterwards  found  who  proved  the  baod- 
writing  of  L.  Toader^  and  the  plaintiff  had  a  verdict 
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fether,  and  not  to  A.  B.  the  son,  the  names  being  the  saiy.  proof  €f 
\    ^   A    Tk      1  ...        ,  •  %  tUe  phiintiflpi  la- 

same;  but  A.  JB»9  the  son,  bringing  the  action,  ana  ttre»t,*€« 

being  described  as  the  youngser  in  the  declaration, 

and  being  in  possession  of  the  note,  is  entitled  to  re« 

cover  upon  it». 

An  indorsee  of  a  bill  pr  note,  tran^ferrable  in  the 

first  instance  only  by  indorsement,^  must  ^n  an  action 

against  the  acceptor  or  drawer  prove  that  the  bill  was 

indorsed  by  the  person  to  whose  order  it  was  intended 

to  be  made  payable* ;  and  if  there .  were  a  subscribing 


*  Sireeting  9.  Fowler  and  anotlier,  1  Stark.  106.        • 
^  Smiih  V.  Cbester,  1  T.  R.  654,— Macferson  v.  Thoytes,  Peake, 
Rep.  90. 

Smith  c.  Cheater,  IT.IU  654.    Indorsee  of  a  bill  of  exckange 
against  the  acCc'ptor.     It  appeared  at  the  trial  before  Buller,  J.  at  the 
last  sittings  at  Westminster,  that  when  the  bill  was  accepted  there 
were  several  indorsements  upon  it.     But  the  plaintiffs  not  being  able 
to  prove  the  hand-writing  of  the  first  indorserwas  nonsuited.     Bower 
now  moved  to  set  aside  this  nonsuit,  on  the  ground  that  as  these  in« 
dorsements  were  on  the  bill  at  the  time  of  the  acceptance,  they  must 
be  taken  to  have  been  admitted  by  the  drawee,  and  he  could  not  af- 
terwards dispute  them;  and  he  cited  in  support  of  this  a  determina- 
tion of  Lord  Mansfield's,  in  the  case  of  Pratt  v.  Howison,  Sittings 
after  Trinity  Term,  23  Geo.  3.  at  Guildhall;  and  another  case,  in 
Sayor,  2123,  observing  that  there  would  be  great  hardship  in  the  ease 
of  foreign  bills  of  exchange,  in  many  instances,  on  account  of  the 
difficulty  and  inconvenience  of  proving  the  hand-writing  of  the  first 
indorser*  who  may  be  unknown  to  the  holder.     Per  Ashhurst,  J.  tho 
law  has  been  otherwise  settled ;  and  if  it  were  not  so,  there  would  be 
no  difl^rcoce  in  this  respect  between  bills  payable  to  order,  and  those 
payable  to  bearer,  and  it  would  open  a  door  to  great  fraud.     Per  Bul- 
ler,  J.  Tbis  point  was  much  considered  in  a  late  case  before  this  courts 
when  they  were  perfectly  clear  that  an  indorsee  of  a  bill  of  exchange, 
in  an  action  agaiust  the  acceptor,  was  obliged  to  prove  the  hand-writing 
of  the  first  indorser.    For  when  a  bill  is  presented  for  acceptance,  the 
acceptor  only  looks  to  the  hand-writing  of  the  drawer,  which  he  is 
afterwards  precluded  from  disputing;  and  it  is  on  that  account  that 
an  acceptor  is  liable^  even  although  the  bill  be  forged.     Per  Grose,  J. 
Xb is  matter  appears  extremely  clear;  for  the  payment  of  a  bill  of 
exchange  to  the  holder  is  no  payment  to  the  person  in  whose  favour 
it  is  drawn,  unless  it  is  indorsed  by  him.  .  Rule  refused. 

Macferson  v.  Thoytes,  Peake.  Rep.  SO.  Assumpsit  on  a  bill  of  ex* 
chasigey  indorsee  against  acceptor.  The  bill  was  drawn  by  one  Parry, 
payable  to  his  own  order,  and  the  name  of  Parry  was  indorsed  on  it. 
The  plaiDtiff  proved  the  hand-writing  of  all  the  indorsers,  except  the 
lirat*  The  defendant's  counsel  insisted  that  this  should  be  proved. 
It  wras  answered,  that  the  acceptance  was  an  admission  of  the  hand- 
wrstiag  of  the  drawer,  and  that  by  comparing  that  hand-writing  with 
tke  iisdorsementt  they  would  be  found  to  correspond.  Per  Lord  Ken* 
yon*     Comparison  of  hands  is  no  evidence.    If  it  were  so,  the  situa* 


5M  6¥  THE  £iriDEKC£.     ^ 

Miy^^n^oT     witness  to  the  indorsement,  he  must  be  subjKettaed*. 
tercst,  M4         And  evoi  in  an  action  against  the  aoceptori  the  first 


indorsement  of  a  bill  must  be  proved,  although  it  was 
payable  to  the  drawer^s  own  order,  and  indorsed  i^ 
him,  because  the  acceptance  only  admits  the  hand-writ^ 
ing  of  the  party  as  drawer,  and  not  as  indorser*.  And  it 
has  even  been  holden,  that  the  drcumstance  6f  the 
defendant  having  accepted  the  bill  after  it  was  in* 
dorsed,  does  not  dispense  with  proof  of  such  indorse- 
ment' ;  and  in  an  action  by  an  indorsee  ^inst  the 
drawer,  the  indorsement  of  the  payee  must  be  proved, 
although  the  bill  with  the  indorsement  upon  it  was 
shewn  to  die  defendant  after  it  was  due,  and  he  did 
not  then  object  to  the  title  of  the  holder*,  and  proof 
that  the  bill  was  indorsed  by  a  person  of  the  same 
name  as  the  person  intended  will  not  suflSce;  and 
therefore  if  there  be  any  doubt  whetlier  tlie  transfer 
were  made  by  the  proper  party,  the  witness  who  is 
to  prove  the  indorsement  should  be  prepaml  to  prove 
the  identity  of  the  party,  though  in  general  it  will 
lie  on  the  defendant  to  disprove  the  identity* ;  and 
though  the  drawee  by  the  terms  of  his  acceptance 
make  it  payable  at  a  banker's,  they  must  in  an  action 
for  the  money  as  paid  for  his  use,  prove  the  first  in- 

dorser's  hand-writing*.    And  though  the  acceptance 

■  . 

tioQ  of  a  jury,  who  could  neither  write  nor  read  would  be  a  strango 
one ;  for  it  it  impossible  for  such  a  jury  to  compare  the  hand-vridiig. 
The  plaintiff  was  therefore  called. 
^  Stone  V.  Metcalf,  1  Stark.  53.— Ante,  491. 

*  Ante,  499,  n.  2.  and  Bosanquet  v.  Anderson,  6  Esp.  Rep.  43» 
post,  507.  -r       r 

'  Id. ibid. 

♦  Duncan  v.  Scott,  1  Campb.  101.— 2  Campb.  1S3.  in  notes. 
'  Mead  v.  Young,  4T.  R.  28.— Ante,  144. 

^  Foster  V.  Clements,  2  Campb.  17.  Assumpsit  for  money  paid. 
Plea  the  general  iisuei  This  action  was  brought  by  Messrs.  Fowter, 
Lttbbocks,  and  Co.  bankers  in  London,  to  recover  the  sum  <if  j^lOO, 
paid  by  them  to  the  bolder  of  a  bill  of  exchange,  accepicd  by  tbc 
defendar.t,  payable  at  their  banking-house.  TheWl  was  dimwnby 
oneUanley,  payable  to  bis  own  order,  and  when  paid  by  the  plain- 
tills,  had  his  hidorsemeai  upon  it.  Paley,  of  counsel  for  the  ^r^ 
tiffs,  at  first  satisfied  himself  with  proving  the  defendant's  hand-vrit. 
ing  to  the  bill.  That  it  was  paid  by  (he  plaintiffs ;  and  that  the  dc 
fcndant  had  then  no  effects  in  ttoirh»ids.    Lord  Hlenboronah  «aid 
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of  a  btll  drawn  by  procuration  admits  the  agents  hand-  3diy.  Proof  of 
writing  and  his  authority,  yet  if  it  does  not  admit  th^  temt,dcc. 
indorspnent  by  the  same  procuration^  and.  in  an  action 
against  the  acceptor,  the  indorsement  as  well  as  the 
authority  to  make  it  must  be  proved  \ 

lie  mast  go  fartber,  and  give  evidence  of  the  indorsement  by  Hanley, 
to  whose  order  the  bill  was  payable.  Paley  eoi>tended  that  prima 
fade  the  band-writing  must  be  taken  to  be  Hanley's,  and  that  as  it 
was  the  custom  of  bankers  to  pay  a  bill  with  the  name  o(  the  payc« 
written  on  the  back  of  it,  a  request  from  the  acceptor  must  be  under- 
stood for  them  to  do  so.  When  this  bill  was  presented  to  the  plain* 
tiffs  for  payment,  it  appeared  in  a  negotiable  shape,  and  they  were 
authorised  to  pay  it  without  inquiring  into  the  title  of  the  holder* 
Per  Lord  Ellcnborough,  if  the  acceptor  of  a  bill  of  exchange  makes  it 
payable  at  a  banker^s,  he  requests  the  latter  to  pay  it  only  to  the  payee 
or  his  own  order,  and  not  to  any  person  who  presents  it.  ^  If  the  bank* 
er  pays  it  without  ascertaining  the  indorsement  to  be  genuinci  it  is  at 
his  own  risk.  The  name  of  Hanley  upon  this  bill  may  be  forged, 
in  which  case  the  plaintiffs  have  paid  it  in  their  own  wrong.  £vi« 
dence  was  afterwards  given  of  an  acknowledgement  by  the  defendant^ 
that  Hanley  had  indorsed  the  bill,  and  the  plaintiffs  had  a  verdict  for 
the  ^100,  but  without  interest,  to  which  Lord  SUeoborough  nid^ 
tbey  had  shewn  no  right. 

*  Robinson  and  another  v,  Garrow,  7  Taunt.  455  ^-^l  Moore, 
150.  S.  C.  Held  that  the  acceptance  of  a  bill  of  exchange  admits 
merely  the  drawing,  but  not  the  indorsement  of  the  drawer.  There«i 
fare  if  a  bill  be  drawn  and  indorsed  by  procuration,  it  was  held  in  an 
action  by  the  indorsees  against  the  acceptor,  that  as  the  indorsement 
by  procuration  was  not  proved,  they  were  not  entitled  to  recover. 
This  was  an  action  brought  by  the  plaintiffs  as  indorsees  against  the 
defendant,  as  acceptor  of  the  following  bill  of  exchange: 

'' London,  July  6,  1S16. 
"Two  months  after  date  pay  to  our  order,  thirty  pounds  for 
♦'  value  received. 

"Per  pro  Cha».  Stachik  and  Co. 

"A.  Hknut." 
"  To  Mr.  John  S.  Garrow, 
'*  17,  Broad-street-buildings,  London.** 
and  indorsed  on  the  back, 

*'  Per  pro  Cba*.  Stachen  and  Co.    A.  Henry  Henry  and  Co.'' 

The  first  count  of  the  declaration  stated,  that  A.  Henry,  using  the 
name,  style,  and  firm,  of  C.  Stachen  and  Co.  drew  the  bill  on  the  de* 
fendant,  and  that  after  his  acceptance  he  indorsed  it  to  the  plaintiffs. 
The  second  count  stated,  that  Henry  drew  and  indorsed  the  bill  in  his 
own  name;  and  the  third  that  the  bill  w|i»  drawn  and  indorsed'  by 
certain  persons  using  the  name,  style,  and'  firm,  of  Staehen  and  Co. 
who  indorsed  it,  but  neither  of  these  counts  noticed  the  procuration. 
The  cause  was  tried  before  Mr.jusuce  Burroui^h,  at  the  Sittings  at 
Guildliall,  after  the  last  Hilary  Term,  when  the  plaintiffs  adduced 
evidence  to  prove  that  the  body  of  the  bill  of  exchange,  as  well  as  (he 
indorsement,  w^s  of  the  hand-writing  of  Henry,  who  was  previou!»ly  a 
partner  with  Stachen  and  Co.  but  that-  at  the  time  of  drawinir  the 
bill  there  was  no  such  firm  as  Stachen  and  Co.  that  such  a  firm  had 
existed,  \Chich  was  dissolved  on  the  first  of  January,  1816  ;  and  after 
that  time  Henry  carried  on  business  on  his  own  account.    The  hand- 
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So  where  the  first  indorsement  was  in  full,  directing 
the  acceptor  to  pay  the  bill  to  a  certain  person,  who 
has  indorsed  the  same  to  the  plaintiff,  he  must,  in  an 
action  against  the  drawer  or  acceptor,  prove  the  in* 
dorsement  of  that  person ',  and  all  the  indorsements 
stated,  though  unnecessarily,  in  the  declaration,  roust 
be  pro\'ed  %  and,  therefore,  it  is  usual,  where  there  are 
sevcfaLindorsements,  to  insert  two  counts,  one  stating 
the  several  indorsements,  and  the  other  describing  the 
plaintiff  as  the  immediate  indorsee  of  the  first  in* 
dorser '. 

But  if  the  first  indorsement  was  in  blank,  it  will  be 
unnecessary  even  in  an  action  against  the  drawer  or 
acceptor,  to  prove  any  of  the  subsequent  indorsements, 
although  they  were  in  full,  but  they  may  be  struck  out 
at  the  time  of  the  trial,  unless  they  be  unnecessarily 
stated  in  the  declaration  \  And  a  small  mistake  in 
the  declaration  in  the  name  of  the  indorser,  as  describ- 
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writing  of  the  defendant  as  acceptor,  and  the  due  preseotment  of  the 
bill  were  also  proved,  but  no  evidence  was  given  of  the  hand- 
writing of  the  indorsement  by  Henry.  On  the  production  of  the  biJI, 
it  appeared  to  have  been  drawn  and  indorsed  by  Henry,  per  procura- 
tion of  Stachen  and  Co.  The  learned  Judge  thought  the  plaintiffs 
ought  to  prove  the  procuration,  and  as  they  were  not  prepared  with 
such  proof,  he  accordingly  directed  a  nonsuit.  A  rule  nisi  had  been 
•blained,  and,  on  showing  cause,  Lord  Chief  Justice  Cibbs  said,  I 
cannot  say  wheiher  tht're  has  been  any  private  communication  be- 
tween tiicse  parties,  but  can  only  look  to  the  instrument  itself.  Stachen 
and  Co.  appear  to  h.ave  authorized  Henry  to  draw  the  bill  payable  to 
their  order.  The  defendant  by  his  acceptance  admits  that  &uch  a  firm 
as  Stachen  and  Co«  was  in  existence,  and  also  the  bill  was  dravn  by 
Henry  by  their  procuration.  By  acceptin*:  this  bill  purporting  to  be 
drawn  by  Henry,  as  the  agent  for  Stachen  and  Co.  the  defendant 
nuiders  himself  ax^swerable  to  them  for  its  amount.  The  defendant  b^ 
by  his  acceptance  admitted,  that  Henry  was  authorized  to  drav  the 
bill  by  procur^ljon,  but  he  has  not  admitted  thereby  that  it  might  hs 
indorsed  in  this  manner  ;  it  was  not  proved  that  Henry  was  so  em- 
powered. The  defendant  might  say,  that  he  had,  by  his  kcceptance, 
admitted  the  existence  of*  ehe  firm  of  Stachen  and  Co  and  tbat  the 
bill  was  drawn  b^  Henry  as  their  agent,  but  he  doets  not  thereby 
»dmit  that  the  indorsement  was  on  the  same  terms*  and  it  was, 
therefore,  necessary  that  sup h  procuration  should  be  proved.  &ok 
(discharged. 

*  Ante,  175,6. 

*  Cooper  V.  Mndo,  B  R.  Sittings,  London,  after  Mich.  T.  52  Geo.  3. 
Selw,  4th  ed.  35(?.  jn.  k.-^Bosanquet  v.  Anderson,  6  Esp.  Rep.  43. 
post,  507.— >.€df;orth  and  another  v.  Chambers^  1  Stark.  3?^  post,  507* 
iand  ante,  484. 

*  Ante,  461.— Chttten  v.  Bell;  4  Esp.  ?10. 
♦AiQle,175* 
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ing  him  as  Phillip,  when  the  bill  and  the  evidence  ^y-.^"^.<>f 

,  *  the  plaintiff  sill* 

prove  him  to  be  Phillips,  will  not  be  material '.  t«mt,4tc. 

If  the  bill  or  note  be  payable  to  the  order  of  seve- 
ral persons  not  in  partnership,  the  hand* writing  of 
each  must  be  proved  \  and  though  it  is  reported  to 
have  been  held  in  on.e  case,  that  an  acceptance  after 
an  indorsement  by  one  of  tlie  payees,  admits  the  re- 
gularity of  the  indorsement  > ;  that  decision  appears  to 
be  contrary  to  former  authorities,  though,  if  a  bill 
have  several  indorsements  upon  it  at  the  time  it  is  pre- 
sented for  acceptance,  and  the  draweCi  when  he  ac- 
cepts, expressly  promises  to  pay  the  bill,  it  has  been 
decided  that  the  indorsements  are  admitted  K 


'  Forman  v.  Jacob,  1  Stark.  Rep.  47*  It  appeared  that  the  name 
of  the  indoncr  was  Phillip  Phillips  ;  and  it  was  objected  that  this 
varied  from  the  allegation  of  an  indorsement  by  Phillip  Phillip,  the 
person  being  difTercnt.  The  bill  itself  was  payable  to  Phillip  Phillips, 
and  the  name  was  so  indorsed  on  the  bill.  Per  Lord  Ellenborongh, 
whether  the  name  on  the  bill  be  the  party's  false  or  true  name  is 
immaterial,  if  it  be  his  name  of  trade,  the  only  question  is  as  to  the 
identity  of  the  person* 

*Ctnrick4^.  Vickery,  Dougl.65d,  ante. 

'Jones  and  another  v.  Radford,  K.  B.  sittings  after  Hi  I.  Term, 
45  Geo.  3.— iCampb.  ^3,  (but  see  Carvick  v.  Vickery,  Dougl.  630, 
655.«— Hankey  v-  Wilson,  Say.  223,  coptra,)  held^  that  in  an 
action  upon  a  bill,  drawn  payable  to  tbe  order  of  two  persons  not 
partners,  indorsed  by  one  in  the  name  of  bo^h,  and  afterwards  ac* 
ccpted  by  the  defendant,  that  the  regularity  of  the  indorsement  could 
not  be  disputed.  Action  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange,  payable  to  two  persons  of  the  names  of  Hopkins  and 
M^Michell.  i'he  bill  had  been  indorsed  by  Hopkins  in  the  name  of 
himself  And  M'Michell,  and  defendant  had  accepted  it  with  the  in*> 
dorsemeni  .upon  it.  The  defence  was,  that  the  payees  were  not  part* 
ners,  and  that  the  bill  ought  therefore  to  have  been  indorsed  by  both. 
Butljord  £lleoborongh  held,  that  the  defendant  having  accepted  the 
bill  indorsed  by  one  for  himself  and  the  other,  could  not  now  dispute 
the  regularity  of  this  indorsement,  but  see  Carvick  v.  Vickery,  Dougl. 
85.— Smith  v.  Chester,  I  T.  R.  654,  ante,  499* 

*  Sir  Joseph  Hankey  and  Company  v.  Wilson,  Sayer's  Rep.  223* 
Upon  a  rule  to  shew  cause  why  a  new  trial  should  not  be  had  in  an 
action  of  assumpsit,  it  appeared,  that  the' action  was  brought  by  the 
plaintiffs,  as  indorsees  of  a  bill  of  exchange;  that  the  defendant  had 
accepted  the  bill ;  that  there  was  no  actual  proof,  that  the  name  of 
one  of  the  indorsers  of  the  bill  is  of  his  hand-writing;  that  the  name 
of  that  indorser  and  the  names  of  all  the  other  indorsers  were  upon 
the  bill  at  the  time  of  its  being  accepted  ;  that  at  the  fmt  of  his  ac* 
cepiimg  itf  the  defendant  primused  to  pay  the  iiii^  and  that  upon  this 
evidence,  which  was  left  by  Ryder,  Ch.  J.  to  the  jury,  a  verdict  was 
found  for  the  plaintiffs.  1  he  question  was,  whether  upon  this  evi* 
dencej  the  matter  ought  to  have  been  been  left  to  th^  jur^-  ?  It  was 
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ftdiy.  Proof  af        |r^  an  actioii  against  the  drawer  or  acceptor  of  a  bill 
terest,  Ktc.         payable  to  the  order  of  several  persons  in  partnersnip, 

it  is  in  general  necessary  to  prove  the  partnership,  and 
the  hand- writing  of  one  of  them  or  of  an  agent  in  th^ 
pame  of  the  firm\ 

Where  a  bill  has  been  made  payable  tp  the  order  of 
a  fictitious  person,  it  has  been  decided,  that  proof,  that 
the  party  sued,  knew  of  that  circumstance  at  the  time 
he  became  a  party  to  the  bill,  or  before  he  trapsfeired 
the  same,  will  dispense  with  proof  of  the  hand-wriimg 
of  the  supposed  indorser  *. 

Where  several  persons  sue  as  indorsees  of  a  bill  of 
exchange,  if  the  bill  appears  indorsed  in  blank,  there 
is  no  necessity  for  their  proving  that  they  were  in  part- 
nership together,  or  that  the  bill  was  indorsed  or  de- 
livered to  them  jointly '.  But  when  a  bill  of  cx- 
(ihange  is  payable  or  indorsed  specially  to  a  firm,  it  has 


■■■»  I 


holden  that  it  ought.  And  by  the  court. — It  is  in  geiiersi  neceuary 
to  give  actual  proof  that  the  name  of  every  indorser  is  of  bis  hand- 
writing; but  it  is  not  necessary  to  do  this  in  every  case.  In  the  pre- 
sent case,  it  was  a  matter  proper  for  the  determination  of  a  jury, 
tohetker  the  acceptance  of  the  bill  when  aU  the  indorttn  nama  were  wpou 
it,  together  tnth  the  pfomUe  to^  pay^  did  not  amount  to  an  admiuiot^ 
that  the  name  of  every  indorser  is  of  his  hand-writing,  inasmuch  as 
such  an  admission  would  supersede  the  necessity  of  actual  proof,  thai 
the  name  ot  any  indorser  is  of  his  hand-writing. 

^  Ante,  488,9* 

*Ante,  83,  4,  n.  8. 

^  Ord  and  others  v.  Porta1>  3  Campb.  239.— ^Rordasnc  and  another  r. 
teach,  1  Stark.  446.<«i^rd  and  two  others  t».  Portal,  3  Campb.  259. 
Action  by  the  plaintiffs  na  indorsees,  against  the  defendant  as  acceptor 
of  a  bill  of  exchange,  drawn  by  one  Sted,  payable  to  his  own  order, 
and  indorsed  by  him  in  blank.  The  plaintifls  case  being  closed  with- 
out  shewing  that  the  plaintiiTs  were  in  partnership,  or  that  the  bill 
had  been  indorsed  to  them  jointly.  Garrow,  for  the  defendant,  in- 
sisted that  they  ought  to  be  nonsuited.  The  declaration  alleged,  that 
the  drawer  of  the  bill  indorsed  and  delivered  the  bill  to  the  three 
plaintiffs,  and  there  was  no  evidence  whatsoever  in  support  of  this  a)- 
legation^  Per  Lord  Ellenborouuh.  There  is  no  occasion  for  any  such 
evidence.  The  indorsement  in  blank  conveys  a  j«»int  right  of  actioa 
to  as  many  as  agree  in  suing^  on  the  bill.  TUe  plaintiffs  had  a  ver* 
iict, 

Rordasna  and  another  v.  Leach,  1  Stark.  44fi.  The  two  plainttlTs 
tned  as  the  indorses  of  two  bills  of  exchange.  The  bills  bud  be«n 
indorsed  in  blank,  and  the  only  question  was,  whether  it  was  incum- 
bent on  the  plaintiffs  to  prove  their  joint  title  to  sue  on  the  bill  by 
shewing  that  they  were  partners,  or  by  proving  a  transfer  to  thria 
jointly.  Lord  £llenborough  be|d,  that  i(  was  iK>t.  Verdict  foe  the 
|^la!ntiifs»  .     .  ^        .     .       .     .       - 
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ofbh)  been  ruled,  that  in  an  action  by  tbe  payees  or  in*  Mf.  PsMfof 
dorse  ^^  strict  t  vidence  must  be  given  that  the  firm  tuw^u^ 
consists  of  the  persons  who  sue  as  plaintiiTs  on  tb^ 
record'.  Am*  where  a  bill  of  exchange  was  by  th^ 
directiQD  of  the  payee  indorsed  in  blank  and  delivered 
to  A.  B.  and  Co.  who  were  bankers,  on  the  account 
of  the  estate  of  an  insolvent  which  was  vested  in 
trustees  for  the  benefit  of  his  creditor^  it  was  held 
that  A.  and  B.  two  of  the  members  of  the  firm  and  alsp 
trostees,  cannot^  conjointly  with  a  third  trustee  who  is 
tiqt  a  member  of  the  firnij  maintain  an  a^tioA  ftgainat 
the  indorser  without  some  evidence  of  the  transfer  of 
the  bill  to  them  as  trustees  by  tlie  firm  by  delivery  pf 
otherwise*.  When  it  is  incumbent  on  the  plaintiffs  to 

'  Note,  in  Ord  v^  Portal,  3  Campb.  240. 

*  Macbell  and  others  p.  Kioneax,  1  Stark.  499*  This  was  an  actioa 
by  Machell,  Boucher  and  Birkbeck«  as  the  indorsees  <»f  a  billt)<^  ex^ 
ckaogp,  against  the  defendant  as  the  indorser.  The  bill  in  question 
V as  dated. on  the  2l9tof  August,  iSl^^and  wat  drawn  by  Corbett  on 
6o)dii*,  for  the  payment  of  ^400  six  montha  after  date  to  his  own 
prdir,  indorsed  by  Corbett  to  Kinnear,  the  defendant,  and  indorsed  by 
the  latter  in  bUnk.  The  principal  question  was*  whether  under  tnf 
cifcumctances  »uch  a  right  had  been  transferred  to  tbe  plaintiffs  as 
entiiled  them  to  sue  upon  the  bill.  It  appeared  that  Machell  and 
Boucher  were  two  of  the  partners  of  which  the  firm  of  Laogton  an^ 
Co.  consisted.  Machell,  Boucher  and  Uirkbeck,  the  three  plaintiffs^ 
were  the  trustees  of  the  estate  of  Holder,  an  insolvent,  for  the  benefit 
of  the  creditors ;  Birkbeck  not  being  a  member  of  the  firm  of  Xjingto^ 
{tad  Co»  The  defendant  being  indebted  to  the  estate  of  I i older,  trans*' 
milted  the  bill  in  question  to  his  clerk  in  LiverpuoU  with  directions 
to  deliver  it  to  Langton  and  Co.  on  the  account  of  Holder^s  estate^ 
and  cither  to  indorse  it  or  to  give  them  a  letter  of  guarantee  to  secure 
the  payment.  The  clerk  accordingly  indorsed  it  lu  blauk  and  deli** 
yered  it  to  Langton  and  Co.  Garrow,  A.  G.  for  the  defendant, 
objected  that  it  was  not  competen;  to  two  of  tbe  firm  of  Langton  and 
Co.  to  associate  with  themselves  a  third  person  who  was  a  stranger^ 
ht  the  purpose  of  bringing  an  action  on  the  bill  without  shewing  that 
the  hill  had  been  transferred  by  Langton  and  Co.  to  the  plaintiffS| 
thuk  associated.  Marryat,  for  the  plaintiffi>,  contended,  that  since  the 
^iU  bad  been  indorsed  in  blank,  it  wa»  competent  to  any  nun^ber  of 
persona  to  associfkte  together  for  the  purpose  of  bringing  an  action. 
And  he  cited  the  case  of  Ord  and  others  v  Portal,  3  Carapn.  239$ 
vhere  it  was  held,  that  an  indorsement  in  blank  conveyed  a  joint  hgh| 
of  action  to  as  many  as  agreed  to  sue  upon  the  bill ;  per  Lord  Ellen** 
borough,  the  bill  having  been  indorsed  and  deiivend  lo  Lauiiton  and 
Co.  according  to  Kinnear's  direction,  Ldu^^ton  and  Co.  had  authority 
to  appropriate  it.  Since  it  was  paid  to  them  ou  account  of  iioldejr's 
estate,,  if  they  had  received  the  amount  it  would  have  been  money  had 
and  received  by  them  on. account  of  the  estate,  but  the  evidence*  as  it 
stands,  proves  tbe  interest  in  the  bill  jto  be  in  Langton  and  Cof*    It 


506  OP  TH£   EVIDENCt. 

tb^i^^K^     prove  the  names  of  the  partners  of  a  firm,  the  coanse! 

incenst,  ftc.  '  •    for  such  plaintiffs  may  suggest  to  the  witness  called  to 
'  prove   the  partnerships  the  names  of  the  component 

Inemhers  of  the  firm  '• 

It  has  been  decided;  that  the  admission  by  an  in- 
dorser  of  a  promissory  note  qf  his  hand^writing  is 
sufficient  evidence  of  the  indorsement  in  an  actibli 
against  the  maker^  because  such  admission  is  in .  dero- 
'  gation  of  the  party's  own  title  to  the  note,  and  there- 
fore admissible*.    And  a  promise  to  pay'  or  offer  to 

» 

would  be  sufficient  to  prove  that  Langton  and  Co.  consented  to  ap- 
pffopriate  the  bill  to  the  three  plaiotiSs  as  tru^tcet.  If  Langtoa  and 
Co.  had  indorsed  it  to  the  plaintifls  the  right  to  sue  would  have  been 
eleafy  or  they  might  have  transfemed  the  right  by  a  delivery  of  the 
bill,  but  without  some  evidence  of  this  kind,  the  right  to  sue  still 
remains  in  Langton  and  Co.  Had  it  not  been  for  the  evidence  of  the 
particular  transfer  to  Langton  and  Co.  an  indorsement  in  blank  might 
nave  entitled  the  parties,  who  bring  the  action  to  recover.  Plaintiib 
nonsuited. 

'  Acerro  and  others  v.  Petroni,  1  Stark.  100.  Assumpsit  by  the 
plaintiffs,  bankers  at  Paris,  upon  an  account  stated  by  the  defendant, 
xhe  witness  called  to  prove  the  partnership  of  the  plaintiflfs  could  not 
recollect  the  names  of  the  component  members  of  the  firm  so  as  to 
repeat  them  without  suggestion,  but  said  he  might  possrbly  recognise 
them,  if  suggested  to  him.  Lord  Ellenborough,  alluding  to  a  case 
tried  before  Lord  Mansfield,  in  which  the  witness  had  been  allowed  to 
read  a  written  list  of  names>-  ruled,  that  there  was  no  objection  to 
asking  the  witness  whether  certain  specified  persons  were  members  of 
the  firm.  The  witness  recollected  the  surnames  but  not  the  christian 
names,  of  those  mentioned  as  members  of  the  firm,  and  their  christian 
names  being  specified  in  the  declaration  in  the  count  upon  the  ac« 
count  stated,  and  the  terms  of  the  acknowledgment  being  gfntnUy 
to  Acerro  and  Co.  the  plaintiffs  were  nonsuited.  Sed  qu^tre  as  to  the 
christian  names,  which  are  not  in  general  material.  See  Hodenpyl  v. 
De  Vingelioed  and  another,  ante,  489. — 3  Campb.  ^9- — 2  Marsh.  159. 

*  Maddocks  v.  Uankry,  2  Esp.  Rep.  647.  Assumpsit  by  the  \n* 
dorsee  of  a  promissory  note  against  the  maker;  the  promissory  note 
was  drawn  by  the  defendant  payable  to  one  Sellier,  who  indorsed  to 
Rymer,  by  whom  it  was  indorsed  to  the  plaintiff'.  The  plaintiff 
proved  the  hand-writing  of  the  defendant  and  Rymer,  by  persons  ac- 
quainted with  them,  and  the  only  doubt  in  the  case  was  as  to  the 
hand-writing  of  Seilier.  The  evidence  to  establish  that  fact  was  of  a 
person  who  had  gone  to  Sellier,  he  then  being  in  prison,  and  asked 
him  if  that  was  his  hand-writing.-^To  whom  he  acknowledged  that 
it  was.  Gibbs,  for  the  defendant,  objected  to  this  evidence,  insisting, 
that  such  an  admission  of  a  fact  was  not  evidence  against  the  de- 
fendant, as  it  might  be  material  to  ascertain  the  time  when  the  io- 
dorsemesit  had  been  made.  Lord  Kenyon  said,  that  he  thought  it 
was  admissible  and  sufficient  evidence,  as  it  went  in  derogation  of  the 
parties  own  title  to  the  note,  but  he  offered  to  reserve  the  case.*— The 
plaintiff  had  a  verdict ;  but  see  ante,  497*  n*  4. 

'  Hankey  e.  Wilson,  Sayer,  223,  ante,  503,  n.  4. 
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tcnew  made  to  an  indorsee  after  the  bill  was  due,  sdijr.PradTof 
dispenses  with  the  necessity  for  proof  of  the  indorse-^  temt,  ^m.   ^ 

'  Bosanquet  v.  Anderson,  6  Ksp.  Rep.  43. — Sedford  and  another 
T.  Chambers,  1  Surk.  326.  —  Bay  I.  220.  «*  Bosanquet  v.  Anderson, 
6  VAp^  Rep.  43.  In  an  action  by  the  indorsee  of  a  bill  of  exchange, 
where  several  indorsements  have  taken  place,  which  are  laid  in  the 
declaration,  though  mces&ary  to  be  proved  in  general,  yet  ifdefdsudant 
applies  for  time  to  the  holder,  and  offer  terms,  it  is  an  admission  of  the 
holder's  title,  and  a  waiver  of  proof  of  all  the  indorsements  except  the 
first.  Assumpsit  by  the  plaintiff  as  indonee  of  a  bill  of  exchange, 
drawn  by  Wilson  in  his  own  favor  on  the  defendant  who  accepted  it, 
and  indorsed  over  by  Wilson.  The  declaration  stated  several  indorse- 
ments on  the  bill.  The  evidence  for  the  plaintiff  was  only  proof  of 
ihehaud-writingof  the  first  indorser,  and  that  the  defendant,  when  the 
hill  became  due,  came  to  the  plaintiffs,  who  were  bankers,  and  then 
holders  of  the  bill,  and  offered  another  bill  in  the  place  of  it,  he 
being  then  unable  to  take  it  op.  It  was  contended  for  the  defendant 
that  it  was  necessary  for  the  plaintiff  to  prove  all  tho  indorsements  on 
the  bill  stated  in  the  declaration,  for  that  by  the  averments  so  made 
he  had  bound  himself  to  prove  them,  though  if  he  had  not  done  so 
and  declared  only  on  the  first  indorsement,  he  might  have  recovered 
OB  that  only.  It  ivas  answered  by  the  plaintiff^s  counsel  that  it  was 
sufficient  for  the  plaintiff  to  prove  the  hand-writing  pf  the  first  in* 
dorser  under  the  circumstances  above  stated;  that  of  his  offering 
terms  to  the  plaintiff  and  thereby  admitting  the  bill  to  be  his ;  and 
that  there  was  no  necessity  for  proving  the  hand-writing  of  all  the  in- 
dorsen  though  so  laid  in  the  declaration,  as  by  such  admission  and 
ofier  be  admitted  the  plaintiff's  title  to  the  bill,  and  thereby  waived 
the  necessity  of  such  proof  as  woul<t  be  otherwise  necessary.  Lord 
EUcnborough  said,  that  the  acceptor  by  his  acceptance  admitted  the 
hand-writing  of  bis  correspondent,  the  drawer,  but  if  payable  to  the 
drawer's  own  order  his  hand-writing  as  such  iadorscr  must  in  every 
case  be  proved,  as  that  put  the  hill  iivto  circulation,  and  though  he 
accepted  the  bills  with  many  names  on  \U  if  they  were  laid  in  the 
declaration  they  should  be  proved ;  bul  he  was  of  opinion  that  the 
offer  here  made  by  the  acceptor  to  pay  the  bill  to  the  plaiptiffs,  who 
then  held  the  bill,  with  all  the  names  on  it,  was  a  sufficient  admission 
of  the  plaintiff 's  title,  which  was  derived  ihiough  the  several  indorse»> 
ments,and  of  the  defendant's  liability  so  as  to  supersede  the  necessity 
of  proof  of  each  person's  hand-writing. — Verdict  for  plaintiff. 

Sedford  and  another  v.  Chambers,  1  Stuik.  326.  Ibis  was  an  «e« 
tion  by  the  indorsees  of  a  bill  of  exchange  against  the  indorscr.  The 
bjll  was  drawn  by  Fish*  on  Hill  and  Co.,  payable  four  months  after 
date  to  tlu>  order  of  Fish,  and  indorsed  by  Fish  to  the  defendant, 
by  the  defendant  to  Shecklcs,  by  Sheckles  to  Niblock  and  Co.,  and  by 
the  latter  to  the  plaintiffs.  All  the  indorsements  were  stated  in  the 
declaration.  The  plaintiffs  proved  all  the  indorsements  except  that 
of  Sheckh's.and  i.n  order  to  supersede  the  proof  of  this  indorsement  they 
gave  in  evidence  u  leiier  ipritten  hjf  tht  defendant  to  the  plaintiffs^  of* 
fermgiogiveikem.fi  substituted  hill  to  he  approved  of  by  any  moderate 
person^  byit  stating  that  he  bad  not  mouey  to  take  it  up  with ;  adding, 
that  he  hqped  that  it  was  not  jn  the  hands  of  Niblock  and  Co.  At  the 
time  this  Tetter  was  written  the  bill  was  in  the  hands  of  the  solicitor 
for  the  plaintiffs,  and  the.indorsi^ments  were  complete.  The  Attorney- 
General  for  the  plaintiffs  submitted,  that  this  evidence  was  sufficient 
without  further  proqf,  and  cited  ,thp  case  of  Bosanquet  v.  Anderson, 
6  £sp.  Rep.  43|  to  shew  that  an  application  by  a  defendant  for  tii^c 
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Mf.vr^ttte     ttitnt,  because  it  admitg  the  title  of  the  holder.    And 

the  pUiotiflf^  iiir 

itrcst^  Sf.     .  .  after  a  partnecship  has  been  established  in  evidence, 

the  admission  of  a  partner,-  though  not  a  party  to  the 
suit,  is  evidence  as  to  joint  contracts  against  any 
other  partner,  as  well  after  the  determination  of  the 
partnership  as  during  its  continuance'.  But  although 
a  bill  of  exchange  has  been  shewn  to  the  drawer,  widi 
the  name  of  the  payee  indorsed  upon  it,  and  he  merely 
objects  to  paying  it,  that  he  had  drawn  it  without 
consideration,  in  an  action  against  him  by  the  indorse^ 
this  does  not  dispense  with  regular  proof  of  the  in- 
dorsement \  The  payment  of  money  into  court  gene- 
rally, on  the  whole  declaration,  amounts  to  an  admis- 
sion of  the  indorsement,  and  dispenses  with  the  neces- 
sity for  proving  it*. 

In  an  action  against  an  indorser  of  a  bill  or  note, 
the  hand-writing  of  the  drawer*,  and  all  prior  in* 
dorsers  ^  being  admitted  by  the  defendant's  indorse- 
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was  an  admission  of  liability.  Lord  Elicnborough  remarking,  that 
tbe  hope  expressed  by  the  defendant  that  the  bill  waa  not  in  the 
bands  of  Niblock  and  Co.,  who  were  indorsers  6obsequ<ait  to  ^hecktrs, 
shewed  that  he  knew  the  channel  through  which  the  plaintiflfs  title 
hid  been  derived^  was  of  Opinion  that  the  evidence  amouhtid  to  proof 
of  their  title  through  that  channel. — Verdict  for  the  pUintiff. 

'  Wood  and  others  v.  BradJick,  1  Taant.  104.— Piitl.  Ev.  3d  e4. 
75.«. 

Duncan  v.  Scott,  1  Campb.  101. 

^  Gutteridge  v.  Smith,  2  Hen.  Bla.  374. 

^Lambert  v  Pdck,   1  Satk.  127.-1  Lord   Raym.  443.— ISMod. 
244— Holt,  1 17.  S.  C— Fne  v.  Rawlins,  I  Holt,  C.  N.  P.  550. 

•  Id.  ibid. — Critchiow  v.   Parry,  2  Campb.  182. — Chaters  v.  Bdl, 
4  Esp.  210,  ante,  461,2.— Bayl.  220. 

Ctftchlow  r.  Parry,  2  Campb.  182.  Action  by  the  indorsee  against 
the  indorser  of  a  hilt  of  exchange.  Ihe  declaration  stated  sewial 
indorsements  prior  to  that  of  the  defendant,  which  was  immediately 
to  the  plaintiff.  A  question  arose  whether,  upon  proof  of  the  deieiHi- 
aiit's  hand- writing  it  was  necessary  to  prove  the  hand-writingof  anyof 
the  prior  indorsers.  Lord  Elicnborough  at  firs't  doubted  whether  it 
^as  not  necessary  in  this  case,  as  well  as  in  an  uctiOD  against  the 
acceptor,  to  prove  all  the  indorsements  that  were  mentioned  in  the 
declaration,  and  particularly  that  of  the  original  payee.  Clark,  for 
the  plaintiff,  contended,  that  the  defendant's  indorsement  admitted  all 
antecedent  indorsements;  that  even  if  they  were  forged,  he  would  he 
liable  ;  that  he  was  to  be  considered  as  the  drawer  of  a  tew  bill  of 
exchange ;  and  that  his  contract  was  very  different  from  that  of  the 
acceptor,  who  only  undertook  to  pay  to  the  payee,  or  his  order,  and 
against  whom,  therefore,  a  title,  through  the  payee,  must  be  estahlish- 
ed.  L^rd  EUenborough  was  of  this  opinion^  and  the  plaintiff  had  a 
Terdict. 


menty  tbcy  need  no^  be  proved.     Batifdi'stibsequtnt  siiy. Proof •f 

indoTsement  be  stated  in  the  declaration  they  must  be  tmTt^&c!  ^    ' 

proved^  and  therefore  it  is  usual  when  there  are  in^ 

dorsers  subsequent  to  the  defendant,- whom  the  plain* 

tiff  does  not  wish   to  discharge,  to  insert- one  county* 

stating  all  the  indorsements,  and  another  describing 

the  plaintiff  as  immediate  indorsee  of  the  defendant*. " 

In  an  action  at  the  suit  of  an  executor*  aigainst'  thb 
acceptor  of  a  bill,  on  a  promise  laid  to  the  testator,  the 
plaintiff  must  prove  that  the  bill  was  accepted  in  the 
testator's  life-time*;  and,  as  we  shall  hereafter  see; 
when  a  bill  or  note  is  attempted  to  be  set  off  against 
the  claim  of  the  assignees  of  a  bankrupt,  the  party 
must  prove  that  the  note  came  to  his  hands  before 
the  bankruptcy  '.  But  if  the  act  of  bankruptcy,  were 
secret,  and  the  bill  or  note  proposed  to'  be  set  off,  were 
afterwards  received  by  the  party  two  calendar  months 
before  the  ccnnmission  was  issued,  and  without  notice 
of  the  bankruptcy,  he  may  set  them  off  1 

When  the  drart^er  of  a  bill  payable  to  the  order  of  a 
third  person,  and  returned  to  and  taken  up  by  kitn,  sues 
acceptor,  in  order  to  shew  thattl'ie  right  of  acfion  has 
become  vested  in  him,  he  should  be  prepared  to  prove 
such  return  to  hjm  ^,  and  it  has  been  considered,  tha^ 
whene  a  prior  indorser,  who  has  been  obliged  to  pay  a 
subsequent  indorser,  sues  the  acceptor,  he  should  prove 
such  payment  ^. 

'Ante, 461, 2. — Bosaoquetv.  Anderson, 6  £sp.  Rep. 43. — ^Sedforth 
9.  Chambers,  1  Stark,  326.— Ante,  507. 

*  Anonymous,  12  Mod.  447--~^Sftrcll  o.  Wine,  3  East.  409« 

'  Dickson  v.  Evans,  6T.  JL  57. — Moore  v.  Wright,  2  Marsh,  209. 
6  Taunt.  517-  S.  C— Ougbterlony  v.  Easterby,  4  Taunt.  8S8.— See 
post.  Bankruptcy. 

*  46  Geo.  3.  c.  135.  s«  3. 

'  As  to  such  action,  see  ante,  440 ;  and  Symonds  Vm  Parminteri 
1  Wils.  185.— 4  Bro.  P.  C.  604.— Ante,  440. 

'  Mendef  <v.  Carreroon,  scd  quare. 

Mcndez  9.  Carreroon,  1  Lord  Raym.  742.  In  case  upon  a  bill  of 
exchange^  upon  the  evidence  at  the  trial  before  Holt,  C.J.  at  Guild- 
hall,  Nov. 23,  Mich.  12  W.  3,  the  case  was  this:  A.  drew,  a  bill 
of  exchange  upon  B.  payable  to  C.  at  Paris;  B.  accepted  the  bill, 
C.  indorsed  it,  payable  to  D.,  D.  to  E.,  £.  to  P.,  F.  to  G.,  G.  de« 
inanded  the  bill  to  be  paid  by  H.  and  upon  non-payment  G.  protest** 
•d  it  withiu  the  time,  &c.  and  then  G.  brought  au  action  against  D. 


«510 

3dly.  Proof  df 
Ibe  pltlnfirft  io* 


or  THE  £VIP£^xt. 

In  an  action  by  an  accommodation  accept  or  ^  ag^nst 
the  drawer  for  money  paid,  or  specially  for  not  in- 
demnifying  the  plaintiff,  should  prove  that  the  bill  has 
been  in  circulationi  and  the  production  of  the  bill 
from  the  custody  of  the  acceptor,  is  not  prima  facie 
evidence  of  his  having  paid  it,  without  proof  that  it 
was  once  in  circulation  after  it  had  been  accepted,  uor 
is  payment  to  be  presumed  from  a  receipt  indorsed  oq 
the  bill,  unless  such  receipt  is  shown  to  be  in  theband- 
writing  of  a  person  entitled  to  demand  payment  \  It 
has,  however,  been  held,  that  a  general  receipt  on  tlie 


^ 


ziid  It  was  well  brought,  and  he  recovered  ;  afterwards  D.  brooghtan 
action  against  B.  and  though  D.  produced  the  bill  and  the  protest, 
yet  bixause  be  Cuu\6  not  produce  a  receipt  lor  the  money  paid  by 
bim  to  G  upon  the  protest  as  the  custom  is  among  merchants, as  se* 
veral  merchants  on  their  oaths  affirmed,  he  w^  nonsuited.  But 
Bolt  seemed  to  be  of  opinion,  thai  if  be  bad  proved  paymrnt  by  bim 
to  6.  it  bad  been  well  enough. 

'Pfiel  V.  Vanbatenberg,  2  Campb.  43^.  Action  for  money  lent. 
The  plaintiff's  case  was»  that  ha  hcid  accepted  and  paid  sevrnil  bills 
of  exchange  for  the  defendant's  accommodation.  1  he  bills  uere  pro- 
duced by  the  plain i iff,  and  proved  to  have  been  drawn  by  the  defrnet- 
ftnt.  They  were  likewise  receipted  in  the  usual  form  ni  bills  pud, 
but  H  did  not  ikppear  by  whom  the  receipts  were  written.  Ricbard* 
son  contended  that  the  simple  production  of  the  bills  by  the  scceptor, 
was  prim4  tacie  evidence  of  payment.  They^ould  not  have  got  into 
bis  bands  nnless  he  had  paid  them,  and  the  presumption  that  sn  in- 
strument in  the  possession  of  the  person  liable  upon  it  is  satisfied,  hts 
been  invariably  acted  upon.  But  the  receipts  indorsed  on  these  Ikills 
put  the  matter  beyond  all  doubt,  as  the  defendant  was  gailtyof 
forgery  if  the  bills  bad  not  been  paid,  and  the  law  wftuld  not  presume 
that  a  man  had  committed  a  capital  offence.  I^rd  Cllenborougb.  Sbcs 
that  the  bills  were  once  in  circulation  af^cr  being  accepted,  snd  I 
will  presume  that  they  got  back  to  the  acceptor's  bsiuis  by  bis  having 
paid  ibcm.  But  when  he  merely  produces  them,  how  do  i  know  tbat 
they  were  ever  In  the  hands  of  the  payee,  or  any  indorsee,  with  bis 
same  upon  them  as  acceptors  ?  it  is  very  possible,  tbat  when  tbey 
were  left  for  acceptance,  he  refused  to  deliver  them  back,  «s)d 
having  detained  them,  now  produces  them  as  c\'idcnce  of  a  loan 
of  money.  Nor  do  I  think  the  receipts  carry  the  matter  a  bit  fur> 
thcr,  unless  you  show  them  to  be  in  the  hand-writing  of  the  de- 
fendant, or  some  other  person  authorised  to  receive  payment  of 
the  bills.  A  man  cannot  be  allowed  to  manufacture  evidence  for 
himself  at  the  risk  of  being  convicted  of  forgery ;  and  it  is  possi- 
ble, tbat  though  the  bills  are  unsatisfied,  these  receipts  may  Itafe 
been  fraudulently  indorsed  without  the  plaintiff's  privity.  The  fact 
of  payment  still  hangs  in  doubt,  and  you  must  do  something  more  to 
turn  the  balance.  Prove  the  bills  oirt  of  the  plaintSfTs  pofscssida 
accepted,  and  I  will  presnme  that  they  got  back  a^ain  by  payment. 
If  you  do  not,  the  plaintiff  must  be  called.  However,  a  witoes^ 
afterwards  swore  that  the  defendant  had  ackt;o\vledcged  the  debt,  and 
the  plaintiff  had  a  verdict. 
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back  of  a  bill  is  prima  facie  evidence  of  its  having  22^^^^^ 

been  paid  by  tlie  acceptor,  and  will  not  of  itself  be  temt,&c. 

evidence  of  a  payment  by  the  drawer,  though  it  is 

produced  by  him  ■• 

We  have  seen,  that  in  some  cases,  the  plaintiff  will  ContidentioB* 

be  called  upon  to  prove  the  consideration,  which  he 

***** 
gave  for  the  bill  or  note  *.    In  an.action  by  the  indort 

see  of  a  bill  of  exchange„if  it  appear  that  a  prior  party 
made  it  under  duress,  or  was.  defrauded  of  it^  and  the 
plaintiff  has  previous  notice  to  do  so,  he  must  be  prer 
pared  to  prove  under  v^hat  circumstances, .  and  foi: 
what  value  he  became,  the.  holder '.      ^        '  .  ^ 

But  the  defendant  will  not  be  allowed  tp^call  on  t^^ 
plaintiff  to  prove  the  consideration  whigh  he  g^ve.foi 
the  bill,  unless  he  has  givep  l\im  reasonable  notice 
that  he  will  be  required  to  offer  such  prpo^  $o  that 
the  plaintiff  n>ay  come  to  the  tri^l  prepared  to  establish 
his  consideration  \  And  the  merely  giving  a  notice 
that  the  plaintiff  will  be  requi^ejd  to  ^prove  what  con- 
sideration he  gave,   is   npt  sufficient   to   throw  the 

'  Sebelcy  v.  Wakby,  Peake,  24, 5. 

*  Ante,  89.  o.  2.  90,  &c. 

'  Duncan  v.  Scott,  1  Campb.  100.  ante,  89,  n.  2.^— Pattison  v. 
HaHacre,  4  Taunt.  114.  ante,  $9,  n.  2w-— Rees  v.  Marquis  of  Head- 
fort,  S  Campb.  574. 

Reei  V.  Marquis  of  Headfort,  2  Campb.  574.  This  was  an  action 
against  the  defendant  as  acceptor  of  a  bill  of  exchange,  drawn  by 
one  Whition,  payable  to  kis  own  order,  indorsed  by  him  to  Cham- 
berlaine  and  Co.  and  by  them  to  the  plaintiff.  The  plaintiff  made 
out  a  primi  facie  case ;  but  Whiuen,  the  drawer,  having  been  called 
to  prove  the  hand-writing  of  the  parties,  it  appeared  from  his  cross  ex- 
amination, that  he  himself  had  never  received  any  consideration  for 
the  bill,  and  had  been  tricked  out  of  it  by  means  of  a  gross  fraud. 
L4>rd  Ellenborough  held,  that  on  this  ground  the  plaintiff  was  bound 
to  prove  what  consideration  he  gave  for  it ;  and  as  he  was  not  pre- 
pared to  do  so,  his  Lordship  directed  a  nonsuit. 

^  Patenon  v.  Hardacre,  4  Taunt.  114.  ante,  89.  n.  2.  Mansfield, 
C*  J.  declared  the  decision  of  the  court  to  be,  that  wherever  a  de- 
fendant meant  to  avail  himself,  as  a  defence  agaiost  an  action 
brottght-ttpon  a  bill  of  exchange,  of  the  circumstances  that  the  bill 
iMd  been  lost,  or  fraudulently  obtained,  and  that  the  plaintiff  had  no 
fight  to  the  possession  thereof,  it  was  necessary  that  the  defendant 
aliould  dtitiuctly  give  notice  to  the  plaintiff,  that  he  meant  to  insist, 
at  the  trial,  that  the  plaintiff  should  prove  the  consideration  upon 
vrhtch  he  received  the  bill ;  and  no  such  notice  having  been  given  in 
this  casef'ihe  rule*  must  be  discharged. 


Sit  Ot  THE   EVIDENCE. 

CpmiiUn^oiL     burden  Upon  him;  some  suspicion  must  first  be  cast 

upon  his  title,  by  shewing  that  the  bill  was  obtamed 
from  the  defendant^  or  some  previous  holder,  by 
undue  means,  after  whichf  and  not  till  then,  the 
plaintiff  will  be  required  to  prove  how  he  became  the 
bolder '.  And  though  it  has  been  decided,  that  when 
the  plaintiff  has  in  due  thne  received  a  notice  from 
die  defendant  to  prove  the  consideration,  he  ought  to 
do  so  in  opening  his  case  to  the  jury ;  and  that  after 
bis  counsel  have  closed  his  case,  he  shall  not  be  per« 
thitted  t6  go  into  evidence  of  consideration,  in  reply 
to  the  defendant's  case  * ;  yet  a  different  practice  uo^^ 
fte^ls,  and  th6  plaintiff  is  allowed,  after  the  de« 
fendant  hat  proved  that  be  received  no  valu^,  aod 
haft  cast  a  suspicion  on  the  plaintiff's  case,  to  go  into 
full  proof  of  the  circumstances,  under  which  he  holds 
the  blip.  If,  however,  the  defendant  can  make  cut 
t  strong  ease  of  fraud  or  want  of  consideration  against 
the  plaintiff,  sufficient  to  establish  a  defence,  it  does 
not  then  seem  necessary  to  give  the  plaintiff  any 
notice  to  prove  the  consideration. 

»  Reynolds  v.  Cbcttle,  Q  Campb.  5SKJ.  The  defbtKiant  had  given  ibc 
plftincifir  notice  to  prove  what  consideration  he  gave  for  the  bill, 
%»htch  il  wasaubmitted  he  «^as  boond  to  prove  accordingly.  b)rd 
Elleiiborough.  The  notice  is  insufficient  to  throw  this  borlbfn  oQ 
the  plaintiff,  you  must  first  cast  some  suspicion  opoo  bts  title,  by 
shewing  that  the  bill  was  obtained  from  the  defendaitt,  or  some  pn* 
vions  holder,  by  force  or  by  fraud.    The  plaintiff  bad  a  verdict. 

»  Per  1^.  Bllenborough,  Delanney  v,  Mitchd,  1  Stark.  439-  Tfcif 
was  an  kction  by  the  plaintiff  as  the  indorsee  of  a  bill  of  exchtnge, 
against  the  defendant  as  acceptor.  Scarlett,  for  the  plaintiff,  ha^iog 
adduced  the  usual  documentary  proofs,  was  inclined  to  rest  hit  fa» 
there,  intimating,  that  if  in  the  course  of  the  cause,  it  should  become 
necessary,  he  was  prepared  to  prove  the  consideration  given  fer  the 
bill.  The  Attorney-General  insisted,  that  since  notice  •  had  becii 
given,  that  one  ground  of  defence  was  the  waiit  ef  consideratioD,  tt 
would  not  be  competent  to  the  plaintiff,  after  having  ei^Md  hit  case, 
t6  go  subsequently  into  such  evid^ce.  I«erd  £l1eiibf»toii^  held, 
that  after  such  notice  he  dould  not. 


think,  as  this  is  the  case,  you  must  go  into  proof  of  the 
tton  in  the  first  instance.    Mr.  Jervis  foi'  the  plaintift 

*  Mr.  Justice  Abbot  has  at  Ni.  Pri.  declazed  that  thb  iitbtcof 
icct  course. 
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We  have  already  stated,  when  the  want  of  consi-  CantiderktioiL 
deration  or  the  illegality  of  it  will  affect  the  plaintiff's 
right  of  action  ' .  By  a  recent  statute  it  is  declared, 
that  usury  in  the  consideration  shall  not  affect  a  bonA 
fide  holder,  who  became  so  after  the  10th  day  of 
June,  1818.*  In  the  case  of  a  bank  note,  unless  there 
be  a  strong  presumption  of  fraud  or  want  of  consi- 
deration the  plaintiff's  interest  in  the  security  canuOt 
be  disturbed  *. 

4th]y.     In  an  action  ao;ainst  the  acceptor  upon  a  4thiy.  fiTidenee 

,  ^  ,.,.,,  '^   ,.         *        .       of  the  breach  of 

general   acceptance   to  pay  the  bill  accordmg  to  its  contract,  and 

«    •  .  •      .    .  1  1  r-  Other  circum* 

tenor,  and  m  an  action  against  the  maker  ox  a  pro-  stances  to  sustiin 

•    •  the  action* 

missory  note,  it  is  not  necessary  to  prove  a  presentment 
for  payment^  because  such  presentment,  we  have  seen, 
is  not  essential  to  the  action  *.  So  in  the  Court  of 
King's  Bench,  where  a  bill  is  drawn,  payable  general- 
ly as  to  place,  but  has  been  accepted  payable  at  a 
banker's  or  other  particular  place,  it  is  not  the  prac- 

"Ante,  88  to  115. 

*  58  Geo.  3.  c.  93. 

'  Solomon  V.  Bank  of  England,  13  East.  135. — ^Ante,  192. — King 
f.  MilsoD,  2  Campb.  5« 

King  V.  MiUon,  2  Campb.  5.  Possession  is  primi  facie  evidence 
of  property  in  negotiable  instruments.  Therejfore,  in  trover  for  a 
bank  note,  it  is  not  a  prima  facie  case  for  the  plaintiff  to  prove  that 
the  note  belonged  to  him,  and  that  the  defendant  afterwards  con- 
verted it,  and  the  defendant  will  not  be  called  upon  to  shew  his  title 
to  the  note,  without  evidence  from  the  other  side,  that  he  got  posse9- 
sion  of  it  malifide  or  without  consideration. — ^Trover  for  a  j^50  Bank 
of  England  note.  The  plaintiff's  case  was,  that  he  had  lost  the  note 
from  his  pocket  in  the  street,  and  that  the  defendant,  into  whobc 
possession  it  soon  afterwards  came,  was  not  the  bon&  fide  holder  of  it 
for  a  valuable  consideration. — Lord  EUenborough.  *'  There  is  a 
distinction  between  negotiable  instruments  and  common  chattels; 
with  respect  to  the  former,  possession  is  priro&  facie  evidence  of  pro- 
perty. I  most  presume  that  the  defendant,  when  possessed  of  this 
note,  was  a  bon&  fide  holder  for  a  valoablc  consideration.  It  lies 
upon  you  to  impeach  his  title.  You  might  have  thrown  so  much 
suspicion  upon  his  conduct  in  the  transaction,  as  to  have  rendered  it 
necessary  for  him  to  prove  from  whom  he  received  the  note,  and 
what  consideration  he  gave  for  it.  But  I  think  you  have  not  done 
so.  The  suspicious  circumstances  detailed  by  the  witnesses  may  be 
accounted  for  from  the  defendant's  ignorance.  It  would  greatly  im- 
pair the  credit,  and  impede  the  circulation  of  negotiable  instruments, 
if  persons  holding  them  could,  without  strong  evidence  of  fraud,  be 
compelled  by  any  prior  holder  to  disclose  the  manner  in  wbidi  tbcy 
received  them." — Plaintiff  nonsuited. 

♦Ante,  320,  1. 
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of*Se  breach  of   *^^®  ^^  ^"  action  Egainst  the  acceptor  to  go  into  proof 

contract,  aod      of  a  prescntmeDt  at  such  place,  unless  such  present- 
other  circnm-  *  .  •     1. 
stances  to  soitain  ment  has  been  unnecessarily  averred ".     But  as  in  the 

tm  action* 

Court  of  Common  Pleas  a  different  doctrine  has  been 
entertained  by  some  of  the  judges,  it  is  advisable  for 
the  plaintiff  to  be  prepared  to  prove  that  fact  •.  When 
in  the  body  of  a  bill  or  in  the  address  at  the  foot,  or  in 
the  body  of  a  note,  it  has  been  made  payable  at  a 
particular  place,  the  contract  is  considered  as  qua- 
lified, and  a  presentment  there  must  be  averred  and 
proved  in  an  action  against  the  acceptor  of  the  bill 
or  maker  of  the  note '.  In  short,  whenever  a  parti- 
cular presentment  is  essential  to  the  support  of  the 
action,  or  when  it  has  been  averred,  it  must  be 
proved  \  In  case  of  a  conditional  acceptance,  it  is 
necessary  to  allege,  as  well  as  prove,  that  the  terms  of 
the  condition  have  been  performed  '• 

In  an  action  against  the  drawer  or  iudorser  of  a  bill, 
or  the  indorser  of  a  note,  as  his  contract  is  only  to 
pay  in  case  the  party  primarily  liable  does  no^  the 
default  of  such  party  must  be  proved,  or  some  evi- 
dence must  be  adduced  to  dispense  with  the  necessity 
for  such  proof.  Thus  in  an  action  against  the  drawer 
or  indorser  of  a  HI!,  or  the  inddr^er  of  a  note,  it  is 
necessary  to  prove  a  presentment  to  the  drawee  for 
payment^.    But  it  is  not  necessary  in  an  action  against 

'III!  I  <        ■■■— 1^— ^  I    !■      M^^— — ^-^1— I^M«<— — 1— 1M^—     I  ■         — ^IMi— ^i^W^ 

'  Ante.  327*  n.  1. 

*  Ante,  329.  n.  1. 
'  Ante,  322,  3. 

*  As  to  the  eases  >tben  a  presentment  is  neeessary,  aate,  320  to 
332. 

^  Lanffston  v,  Corney^  4CaAipb.  I76.— Andersen  v«  Hick,  SCaaipb. 
179.  and  see  Wynne  9.  Raikcs,  5  East.  514.    2  Smith,  98.  S.  C. 

^  Pardo  v.  Fuller,  2  Comyns,  579» — Ueylyn  v.  Adamson*  2  Borr« 
676. 

Pardo  V.  Fuller,  2  Comyns,  579»  This  was  an  action  on  a  promis- 
sory note  against  the  indorser.  At  the  trial  before  Chief  Justice  Willes, 
at  Guildhall,  it  was  doubted  whether  the  plaintiff  ought  not  to  prove 
a  demand  upon  the  drawer ;  before  the  action  was  brought,  the  nat- 
ter of  proof  was  loft  to  the  jury,  whether  a  demand  was  oiada  or  not 
On  a  motion  for  a  new  trial.  Judge  Fortescua  mentioned  the  case  of 
Davies  and  Mason,  1  Geo.  2.  in  the  court  of  Common  Pleas,  whereia 
it  was  agreed  by  the  court,  that  there  ought  to  be  a  demand  upon  the 
drawer,  for  the  indorser  undertook  conditionally  only^  if  iha  dra««r 
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the  indorser  of  a  bill,  to  prove  any  presentment  to,  or  itUr.  is^Yideni^ 
demand  upon  the  drawer,  because  the  indorser  by  the  cLv4^!Tnd  ""^ 
act  of  indorsement,  engages,  that  the  bill  shall  be  paid,  mnc^^to'S^^^^ 
which  contract  being  broken  by  the  dishonour  of  the 
bill,  the  holder  is  intitled  to  sue  withdut  reference  to 
the  drawer's  breach  of  contract ».    When  the  action  is 


the  action. 


lMBa^ai^Mte«««As^aM*AMi**te«i*brfMi^^ 


did  not  pay-  Indeed,  if  a  note  be  forged,  Chief  Justice  Holt  held 
the  indorser  liable  though  no  demand,  and  indeed  no  demand  oan  be^ 
for  when  a  note  is  forged,  there  is  no  drawer.  So  on  a  note  payable 
to  a  man  or  bearer,  no  demand  need  be  from  him  to  whom  it  is  made 
payable.  But  a  new  trial  i^as  denied,  for  the  evidence  of  the  de- 
mand was  left  to  the  jury  who  were  proper  judges  of  that  fact, .and 
knew  best  the  course  of  dealing. 

•  Heyiyo  V,  Adamson,  2  Buarr.  669. 675.*-Bromley  9.  Frasier,  1  Stra.. 
441. 

I 

it  was  determined  in  the  case  of  Heylyn  ».  Adamson,  2  Burr.  669t 
which  examines  and  reconciles  the  authorities  upon  the  subject,  that, 
to  entitle  the  indorsee  of  an  inland  bill  of  exchange,  to  bring  an  action 
against  the  indorser  upon  failure  of  payment  by  the  drawee  it  is  not 
necessary  to  make  any  demand  of  or  enquiry  after  the  first  drawer^ 
This  point  had  been  laid  down  Uiderently  in  different  books,  owing  to. 
the  drawer  of  a  bill  of  exchange  being  confounded  with  the  maker  of 
a  promissory  note.     Vido  1  Ld.  Raym.  443. — R.T.  Hardw.  p.  322.—- 
2  Burr.  677^     The  distinction  subsisting  between  them  is  thus  clearly 
and  satisfactorily  laid  down  by  Lord  Mansfield,  2  Burr.  676,  by  wbon^ 
the  law  upon  the  subject  now  seems  to  be  sealed.     *'  As  to  foreign 
bills  of  exchange,  the  question  was  solemnly  determined  by  this  courts 
upon  very  satisfactoiy  grounds  in  the  case  of  Bromley  v.  Frazier, 
1  Stra.  441.    That  was  an  action  upon  the  case  upon  a  foreign  bill  of 
exchange  by  the  indorsee  against  the  indorsee  and  on  general  demur- 
rer it  waus  objected  that  they  had  not  shown  a  demand  upon  the  drawer,. 
in  whose  default  only  it  is  that  the  indorser  warrants."    And  because 
this  was  a  point  unsettled,  and  on  which  there  are  contradictory  .opi- 
nions in  Saik,  >31.  &  133,  the  court  took  time  to  consider  of  it.   And 
on  the  second  argument,  they  delifered  their  opinions,  that  the  decla- 
ration was  well  enough  for  the  design  of  the  law  of  merchants  in 
disiinguishing  these  from  all  other  contracts  by  making  them  assign* 
able,  was  for  the  convenience  of  commerce,  that  they  might  pass  from 
hand  to  hand  in  the  way  of  trade  in  the  same  manner  as  if  they  were 
specie.    Now  to- require  a  demand  upon  the  drawer  will  be  laying 
such  a  clog  upon  these  bills  as  will  deter  every  body  from  taking 
them.    The  drawer  lives  abrc^^  perhaps  in  the  Indies,  where  the  in<«< 
dorsee  has  no  correspondent  t^whom  he  can  send  the  bill  for  ademand«i 
or  if  be  could)  yet  the  delay  would  be  so  great,  that  nobody  would 
meddle  with  them*    Suppose  it  was  the  case  of  several  indorsements, 
must  the  last  indorsee  travel  round  the  world  before  he  can,  fix  his. 
action  open  the  man  frpm  whom  he  received  the  bill.    In  common 
experience  every  body  knows  that  the  more  indorsements  a  bill  has» 
the  greater  credit  it  bears,  whereas,  if  those  demands  are  all  necessary 
to  be  made,  it  must  naturally  diminish  the  value ;  by  how  mMch  the 
nore  diflkolt  it  renders  the  calling  in  the  money.    And  as  to  the  no- 
tion Uiat  has  prevailed,  that  the  indorser  warrants  only  in  default  of 
the  drawer^  there  is  no  colour  for  it,  for  eveiy  indorser  is  in  the  nature 
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*thir.  Erideaee  for  default  bv  the  drawee  to  accept,  a  due  presentment, 
eontract,  and  and  a  refusal  must  also  be  proved ' ;  and  when  it  was 
•fancei  to  sttttain  essential  from  the  circumstance  of  the  bill  being  pay- 

the  action. 

of  a  new  drawer^  and  at  nisi  prius  the  indorsee  is  never  pot  to  pcove 
the  band  of  the  first  drawer,  where  the  action  is  against  an  indoner. 
The  requiring  a  protest  for  non-acceptance  is  not  because  a  protest 
amounts  to  a  demand*  for  it  is  no  more  than  giving  a  notice  to  the 
drawer  to  get  his  effects  out  of  the  hands  of  the  drawee,  who  by  die 
others  drawing,  is  supposed  to  have  sufficient  wherewith  to  sausfy  the 
bill.     Upon  the  whole  they  declared  themselves  to  be  of  opinioD,  thtt 
in  the  case  of  %  foreign  bill  of  exchange,  a  demand  upon  the  driver 
is  not  necessary  to  make  a  c&arge  upon  the  indorser,  but  the  indonee 
has  the  liberty  to  resort  to  either  for  the  money,  consequently  the 
plaintiff  (they  said)  must  have  judgment.    Every  inconvenience  here 
suggested,  holds  to  a  great  degree*  and  every  other  argument  holds 
equally  in  the  case  of  inland  bills  of  exchange.    We  are  therefore  ill 
of  opinion,  that  to  intitle  the  indorsee  of  an  inland  bill  of  ezchao^ 
to  bring  an  action  against  the  indorser  upon  failure  of  payment  of  the 
drawee,  it  is  not  necessary  to  make  any  demand  of  or  inquiry  afker 
the  first  drawer.    The  law  is  exactly  the  same,  and  fully  settled  vpoo 
the  analogy  of  promissory  notes  to  bills  of  exchange,  which  b  very 
dear,  when  the  point  of  resemblance  is  once  fixed.     While  a  promis- 
sory note  continues  in  its  original  shape  of  a  promise,  from  onemtn 
to  pay  to  another,  it  bears  no  similitude  to  a  bill  of  exchange.    When 
it  is  indorsed,  the  resemblance  begins,  for  then  it  is  an  order  by 
the  indorser  upon  the  maker  of  the  note  (his  debtor  by  the  note)  to 
pay  to  the  indorsee.    This  is  the  very  definition  of  a  bill  of  exchange. 
The  indorser  is  the  drawer,  the  maker  of  the  note  is  the  acceptor, 
and  the  indorsee  is  the  person  to  whom  it  is  made  payable.    The  in- 
dorser only  undertakes,  in  case  the  maker  of  Ij^e  note  does  notpty* 
The  indorsee  is  bound  to  apply  to  the  maker  of  the  note,  he  takes  k 
upon  that  condition,  and  therefore  must  in  all  cases  know  who  be  is, 
and  where  he  lives,  and  if  after  the  note  becomes  payable,  he  is  goilty 
of  a  neglect,  and  the  maker  becomes  insolvent  he  losee  the  money, 
an(^  he  cannot  come  upon  the  indorser  at  all.    Therefore,  befoie  the 
indorsee  of  a  promissory  note  brings  an  action  against  the  indorser, 
he  must  shew  a  demand  or  due  diligence  to  get  the  money  from  the 
maker  of  the  note,  just  as  the  person  to  whom  the  bill  of  exchange 
is  made  payable,  must  shew  a  demand  or  due  diNgence  to  get  the 
money  from  the  acceptor,  before  he  brings  an  actioB  against  the 
drawer.    This  was  determined  by  the  whole  court  of  ComBSon  Pkas, 
upon  great  consideration   in  Pasch.  4  Geo.  2.  as  cited  bynyLotd 
Ch.  J.  Lee,  in  the  case  of  Collins  v.  Butleri  S  Stra.  1087.     ^  that  the 
rule  is  exactly  the  same  upon  promissory  notes  as  it  is  upon  bilH  of 
exchange,  and  the  confusion  has  in  pa0  arisen  from  the  maker  o[  a 
promissory  note  being  called  the  drawer,  whereas  by  comparison  to 
bills  of  exchange,  the  indorser  is  the  drawer.    AH  the  aothorittes, 
and  particularly  Lord  Hardwicke,  in  the  case  of  Hamenon  v. Mac- 
kerel, Mich.  10  Geo.  2.  according  to  my  brother  Denison's  state  of 
what  his  Lordship  said,  put  promissory  notes  and  inland  bUkef  ^* 
change  just  upon  the  sanne  footing,  and  the  statute  expressly  Rftn  lo 
inland  bills  of  exchange.    But  the  same  law  roust  be  applied  to  the 
same  reason  to  the  substantial  resemblance  between  promisaory  aut^ 
and  bills  of  exchange,  and  not  to  the  same  sound  which  h  fqoal^* 
used  to  describe  the  makers  of  both.'* 
'  Ante,  206,  6tfU 
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able  at  a  banker's,  that  a  presentment  should  be  made  ^Uiiy.  Endwce 

,  -  .  ,  ©I  the  breacti  of 

tnere^  such  presentment  must,  m  an  action  against  coDtniot,  and 
the  drawer  or  indorser  of  the  bill  be  proved  to  have  •tfiwts  tp  tuiuia 
been  made  in  due  time,  and  proof  of  a  presentment 
by  a  notary  in  the  evening,  when  no  person  was  at  the 
banking-house  to  give  a  proper  answer,  will  not  suf- 
fice ' ;  though  if  it  appear  that  upon  such  presentment 
in  the  evening,  there  was  some  person  at  the  bankers^ 
who  in  pursuance  of  authority  gave  an  answer  to  the 
holder,  such  evidence  would  suffice  *. 

In  an  action  against  tlie  draw^er  or  indorser  of  a 
foreign  bill,  (and  in  an  action  on  an  inland  bill  when  a 
protest  is  averred ')  it  is  necessary  to  prove  a  protest  for 
non-acceptance^  or  non-payment ^  the  requisites  and 
points  relating  to  which  have  already  been  considered. 
So  in  the  case  of  an  inland  bill,  no  interest  or  damages 
can  be  recovered  from  a  drawer  or  indorser  witliout 
proof  of  a  protest  *.  A  protest  apparently  under  the 
seal  of  a  notary-public,  and  made  abroad,  need  only 
be  produced,  and  proves  itself  without  shewing  by 
whom  it  was  made  '•  But  a  protest  made  in  England, 
must  be  proved  by  the  notary  who  made  it,  and  by 
the  subficribing  witness,  if  any  ■. 

■AoU,  331,2.  353f4. — Parker  v.  Gordon,  7  East.  3S5. — Ante, 
954»  n.  2. 

^  Garnell  v.  Woodcock,  1  SUrk.  475,  ante,  354. 

3  fioulager  v.  Talleyrand,  2  Esp.  Rep.  550.— Selw.  4th  ed.  35S, 
ante,  465. 

*  Ante,  278. 
'  ADte,  395. 

^  Ante,  282,  398.-^Lumley  «.  Palmer,  Rep.  Temp.  Hardw.  77. 
^Anonymous,  12  Mod.  345.— 2  Rol.  Rep.  346.-10  Mod.  66. — 
Peake  L.  of  £.  4tli  ed.  80.  in  notes. — Bayl.  226. 

*  Chesmer  V.  Noyes,  4  Caropb.  129.  'I'his  was  an  action  on  a  foreign 
bill  of  exchange  drawn  at  St.  Croix,  upon  a  person  at  Bristol.  In  the 
coorte  of  the  trial  it  became  material  to  shew  that  the  bill  had  been 
presented  to  him  for  payment.  For  this  purpose  the  plaintiffs  counsel 
offered  as  evidence  a  notarial  protest  under  seal,  stating  the  fact  of 
the  presentment  in  the  usual  form»  and  contended  that  by  the  usage 
of  merchants,  a  protest  under  a  notary's  seal,  is  evidence  of  the  dis- 
honour  of  foreign  bills  of  exchange.  Lord  Ellenborough.  The  pro« 
test  may  be  sufficient  to  prove  a  presentment  which  took  place  in  a 
foreign  country,  bat  I  am  quite  clear  that  the  presentment  of  a  foreign 
bill  in  England  must  be  proved  in  the  same  manner  as  if  it  were  an 
iolaod  bill  or  a  promissory  note.  The  plaintiff  had  a  verdict  upon 
other  evidence. 
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4thiy.  Evidence       In  an  action.  against  the  drawer  or  indorser  of  a  bill, 

of  the  breach  of  in  ...  , 

contract,  and       or  maker  of  a  note,  it  is  m  general  necessary  to  prove 

atancc8*7o"sMtam  that  duc  fiotice  of  the  dishonour  was  given  to  the  dc- 

je  acuon.  fendant.    The  requisites  and  time  within  which  notice 

of  non-acceptance  *  or  non«payment  *  must  be  given, 
have  already  been  considered.  Tliis,  we  have  seen, 
cannot  be  left  to  inference  without  positive  proof, 
and  therefore  a  witness  swearing  that  he  gave  notice 
in  two  or  three  days  after  the  dishonour,  when  three 
days  would  be  too  late,  will  not  be  sufficient  proof. 

We  have  already  considered  what  notice  of  non- 
acceptance  ^  and  non-payment '  is  sufficient  If  the 
notice  was  given  by  letter  or  in  writing,  it  has  been 
decided  that  evidence  of  the  contents  of  such  notice 
cannot  be  given  without  first  proving  the  service  of 
a  notice  to  the  defendant  to  produce  such  letter  or 
writing,  and  it  is  still  advisable  to  serve  such  notice 
to  produce  ^,     But  in  some  recent  cases  it  has  since 

'  AHte,  f56  to  S09. 
^  Ante^  5P3  to  408. 

'  Lawson  r.  Sherwood,  ]  Stark.  314. — Ame,,410y  ii.  3.— ElforJt. 
Tead,  I  M.  &  S.  2S. 

♦  Ante,  278  to  297. 
'  Ante,  323  to  408. 

•  Shaw  V,  Markharo,  Peakc*6  Rep.  155. — Langdon  v.  Han»,5Esp. 
Rep.  J66.— Peake«  L.  of  £.  4th  cd.  I15.--Ptiil.  £▼.  9d  ed.  S95. 

Shaw  t*.  Markham,  Peake,  l55«  Assumpsit  against  the  dcftndtntas 
indorser  of  two  promissory  notes  drawn  by  Thomas  Thomas.  A  wit- 
ness of  Che  name  of  Osborne  |wore,  that  when  Thomas  <lishonorrd  tht 
note  he  wrote  three  letters  to  the  defendant  to  inform  him  of  it,  and  sent 
one  to  his  living  at  Chester,  another  to  his  living  at  Yorkshire,  tod 
a  third  to  the  bookseller's  where  he  usually  lodged  when  in  London. 
No  notice  had  been  given  the  defendant  fo  pfodoce  these  letten*  nor 
any  copy  kept.  Erskine^  for  the  defendant,  objected  to  the  evidence, 
contending,  that  no  notice  having  tieen  given  to  produce  these  Icttcts 
the  plaintiff  could  not  give  parol  evidence  of  their  contents.  Bowrer, 
for  the  plaintiff,  answered,  that  tha  letters  themselves  were  notkiig 
more  than  a  notice,  and  that  it  was  an  established  role  that  no  noAct 
need  be  given  to  produce  a  notice.  Lord  Kenyon  said  this  ob^eciiofl 
•  could  not  be  got  over,  and  no  evidence  of  the  contents  of  the  lelter 
could  be  received  without  a  notice  to  produce  it.  Call  it  a  aoticf, 
or  by  any  other  name,  it  was  9UII  a  letter,  and  must  be  proved  as 
any  other  written  paper. 

Langdon  v.  Hulls,  5  E«p.  Rep.  156.  Assumpsit  on  a  bill  of  ex- 
change drawn  by  the  defendant  in  bis  own  favour  on  one  Pngh  for 
£50,- two  months  after  date,  accepted  by  Pngh,  and  indorsed  by  the 
defendant  to  the  plaintiff:  The  plaintiff  having  prot ed  the  acoepttan 
and  hand-writing  of  the  defendant  to  the  indorsementi  than  proved 
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been   determined  that   seco&dary  evidence  may  be  4(idT.  Evidence 
given  of  a  written  notice  of  the  dishonour  of  a  bill,  amtnct,  and 
without  notice  to  produce  such  writing  '•    So  a  copy  stances  m  mstaia 
of  a  ktter  containing  notice  of  the  dishonour  of  a  bill    ^^ 
is  admissible^  without  notice  to  produce  the  original, 
and  proof  that  dupliciate  notices  of  the  dishonour  of 
a  bill  were  written,  and  that  a  letter  was  delivered  to 
the  defendant  upon  the  dishonour  of  a  bill,  together 
with  proof  of  notice  to  produce  the  letter  so  de- 
livered, as  containing  notice  of  dishonour,  is  evidence 


■  I  ■    .  ■ 


that  the  bill  when  due  was  presented  for  payment  at  Pugh's  boase, 
and  that  it  was  not  then  paid.    To  prove  the  notice  to  the  defendant 
as  the  drawer  of  the  non-payment  by  the  acceptor,  the  plaintiff 
proved,  by  the  notary's  clerk  who  presented  the  biii,  that  h»  had  left 
word  at  the  defendant's  house  that  the  bill  had  not  been  paid,  the 
plaintiff  also  proved  that  his  attorney,  by  his  directions,  had  written 
a  ktter  to  the  defendant  informing  him  of  the  non-payment  of  the 
bill  by  Pugh.     ft  becoming  necessary  to  prove  this  notice  so  given  by 
the  plaintiff's  attorney  by  Tetter  to  the  defendant,  the  attorney  was 
called.     No  notice  hnd  been  given  to  produce  this  letter,  but  he  hay- 
ing stated  that  he  had  written  such  a  letter,  was  proceeding  to  state 
the  nnttce  of  the  non-payment  as  mentioned  in  the  letter,  of  which 
letter  he  had  a  copy,  when  it  was  objected  that  evidence  of  the  con-    ' 
tcnis  of  the  letter  could  not  be  given  as  no  notice  had  been  given  t<» 
produce  it.     It  was  answered,  that  the  letter  itself  was  a  notice,  and 
that  it  had  been  so  decided  that  notice  to  produce  a  notice  was  not 
necessary,  and  the  case  of  Jory  v.  Orchard,  2  Bos.  h  Pul.  S9,  was 
cited,  as  in  point.     It  \vas  contended  by  the  defendant,  that  notice  of 
the  non-payment  of  the  bill  had  not  been  given  in  due  time,  and  that 
the  letter  had  not  been  written  until  several  days  after  the  time  for 
regular  notice  had  expired,  and  it  therefore  became  important  to  as- 
certain tbe  exact  time  when  it  was  written.    Lord  Ellenborough  said* 
that  notice  of  the  dishonour  of  a  hill  of  exchange  by  letter  was  cer- 
tainly good  evidence,  and  bad  been  so  decided,  but  that  there  were 
other  circumstances  besides  the  mere  fact  of  notice,  which  were  ne* 
cessary  to  give  effect  to  it,  so  as  to  entitle  the  plaintiff  to  recover. 
These  were  the  date  and  the  time  when  it  was  sent,  which  were  ma* 
terialy  for  notice  of  the  dishonour  was  not  ftuticient  unless,  given  in  - 
the  time  required  in  the  case  of  bills  of  exchange.    To  asceruin  the 
date  the   post  mark   might  be  material,  he  was  therefore  of  opinio^ 
that  the  plaintiff  could  not  give  evtdenec  of  tbe  contents  of  the  let* 
tcr  hot  having  given  notice  to  produce  it,  and  that  upon  that  evidence 
the  plaintiff  could  not  recover.     The  plaintiff  then  proved  a  subset 
quent  admission  by  the  defendant  that  he  had  had  notice,  and  had 
a  verdict. 
■  Ackland  *».  Pearcc,  2  Campb.  601.— Phil.  Ev.  Sd  ed.  SgS. 
Ackland  v*  Pearce,  2Campb.  60l.    Action  against  drawer  of  a 
bill.     Tbe  witness  called  to  prove  notice  of  the  dishonour  of  the  bill 
said,  that  on  the  day  it  became  due  he  left  a  written  notice  of  its 
baving  been  dishonoured  at  the  defendant's  house.     Lc  Blanc,  J.  after 
argument,  ruled,  that  the  secondary  evidence  of  the  contents  of  this 
notice  might  be  given  without  a  notice  to  produce  it,  and  compared 
't  to  a  notice  to  quit. 
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^adv.  Evidence    0X1  default  of  pToductioii.  that  the  defendant  had  no* 

of  the  breach  of      .  t  n      n        ^  ^  i    '    i   !•       i 

contract,  and      ticc ' ;  and  proof  of  a  letter  from  the  defendant,  in 
•tances  to  sostain  which  he  acknowledged  the  receipt  of  a  letter  from 

the  holder  of  a  named  date,  (being  the  proper  time 
for  giving  notice)  but  without  referring  to  its  con- 
tents, would  afford  presumptive  evidence  of  the  re- 
ceipt by  the  party  of  a  regular  notice  *. 

In  general  on  proof  of  notice  of  the  dishonour  of 
a  bill  or  note  having  been  given,  it  will  suffice  to 

'Roberts  v.  Bradshaw,    1  Stark.  2S.  —  Hetherington  v.  Kemp» 
iCampb.  194. 

Roberts  or.  Bradshaw,  1  Stark.  28.  Action  on  a  biU  of  exchange 
by  the  indorsee  against  the  drawer.  In  order  to  prove  notice  of  the 
dishonour  the  counsel  fbr  the  plaintiff  called  a  clerk  of  the  plaintifi  *s 
who  stated,  that  on  the  2d  of  February,  the  day  on  which  the  bill 
had  been  dishonoured,  his  master  gave  him  two  papers  to  compare 
with  each  other,  one  of  which  the  witness  now  produced,  and  pur- 
.   ,  ported    to    be  a  notice  of  the    dishonour  of  the    bill  in  question. 

Topping,  for  the  defendant,  objected,  that  this  could  not  be  read 
without  proof  of  notice  to  produce  that  which  had  been  so  delirered, 
but  Lord  Ellenborough,  C.  J.  was  of  opinion,  that  a  letter  acquaint- 
ing a  party  with  the  dishonour  of  a  bill,  was  in  the  nature  of  a  no- 
tice,  and  that  it  was  unnecessary  to  prove  a  notice  to  produce  such 
a  letter.  Upon  further  examination  the  witness  stated,  that  upon 
the  day  after  he  had  compared  the  two  papers  he  carried  a  letter  from 
the  plaintiff  to  the  defendant,  but  did  not  know  the  contents.  *  Lord 
Ellenborough  was  of  opinion  that  this  was  not  sufficient  evideoce. 
The  plaintiff  then  proved  the  service  of  a  notice  on  the  defendant, 
calling  upon  him  to  produce  a  letter  from  the  plaintiff,  giving  him 
notice  of  the  dishonour  of  the  bill  mentioned  in  the  declaratioo. 
The  Attorney-general  contended  that  this  was  sufficient  evidence  to 
go  to  a  jury,  that  the  original  had  been  sent,  and  that  it  lay 
upon  the  defendant  to  shew,  by  producing  it,  that  the  letter  proved 
to  have  been  delivered  on  the  3d  of  February  was  nothing  more  thaa 
•  an  invitation  to  dinner,  or  something  else  equally  unconnected  with 
the  dishonour  of  the  bill  in  question.  Topping,  no  answer  has  been 
given  to  the  objection,  a  notice  is  of  no  avail  to  warrant  the  reading 
pf  a  copy,  unless  the  party  be  proved  to  have  been  in  possession  of 
the  original ;  on  the  contrary,  the  notice  itself  assumes  the  fact  of 
possession.  Lord  Ellenborough,  C.J.  I  think,  certainly,  that  there  ii 
a  looseness  in  this  evidence,  and  you  may  afterwards  move  the  court 
upon  it.  Supposing,  howe?cr,  that  the  paper  delivered  had  been  a 
perfect  jblmik,  or  contained  matter  wholly  unconnected  with  the  dis- 
honour of  the  bill»  you  might  have  prqduced  it,  and  shewn  the  fact 
to  be  so,  since  it  is  evident  what  letter  was  the  object  of  the  plain- 
tiff's notice.  This  is  the  first  time  the  identity  of  such  a  letter  has 
been  so  minutely  scrutinised,  and  the  proof  might,  in  many  instances, 
be  attended  with  great  difficulty,  as  where  letters,  alter  being  written, 
are  placed  upon  the  table,  it  might  afterwards  be  exceedingly  diffi- 
cult to  identify  them  with  those  afterwards  put  into  the  post-office. 
Verdict  for  the  plaintiff.  In  the  ensuing  term  tfaie  coifrjt  lefuscd  % 
tjile  nisi  for  a  new  trial. 

^  Hetheringjton  v.  Kemp,  4  Campb.  194, 
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sheiv,  that  a  letter,  containing   information  of  the  J^ilJi^JJ^dfrf 
factj   and  properly  directed,  was  put  in  the  proper  ^SJJJJ^Jt^^ 
post-office  •,  or  left  at  the  defendant's  house  *.     In  vuoe^  to  mmttin, 

*  the  actum. 

civil  cases  the  post-mark  upon  the  letter  seems  to  be 
.evidence  of  the  time  and  place  when  it  was  put  into 
the  post-office  ■. 

Proof  of  having  sent  a  notice  or  other  paper  by  the 
post,   has  generally  been    considered    in   mercantile 
transactions  to  be  sufficient  proof  of  notice  to  the 
party  to  whom  it  was  directed,  and  this  on  a  princi- 
ple  of  general  convenience.     A  question  has  some- 
times arisen  as  to  the  requisite  proof  of  the  fact  of 
sending  by  the  post.     In  one  case  ♦,  where  it  became 
necessary  to  prove  that  a  license  to  trade  had  been 
sent  by  the  plaintiff  to  A.  B.,  it  was  proved  to  be  the 
invariable  course  of   the  plaintiff's  office,    that  the 
clerk,  who  copys  a  license,  sends  it  off  by  the  post, 
and  writes  on  the  copy  a  memorandum  of  his  having 
done  so ;   a  copy  of  the  licence  in  question  was  pro- 
duced from  the  plaintiff's  letter-book,  in  the  hand- 
writing of  a  deceased  clerk,  who  had  written  a  me- 
morandum, stating,  that  the  original  had  been  sent 
to  A.  B. ;  and  a  witness,  acquainted  with  the  plaintifTs 
mode  of  transacting  business,  swore,  that  he  had  no 
doubt  that  the  original  had  been  sent  according  to  the 
statement  in  the  memorandum ;  this  evidence  was  held 
to  be  sufficient.     In  another  case  relating  to  a  bill*, 
where  the  question  was,  whether  the  defendant  had 
received  notice  of  the  dishonour  of  a  bill  of  exchange, 
it  was  proved  that  on  the  day  after  the  bill  became 
due,  the  plaintiff  wrote  a  letter,  addressed  to  the  de- 
fendant, stating,   that  it  had  been  dishonoured;  but 
this  letter  was  put  down  on  a  table,  where,  according 


■ 

'  Sanderson  <v.  Judge,  2  Hen.  Bla.  509. — Ante,  2S6,  notes. — Scott 
1-.  Litford,  9  East.  347.  Ante,  287.— Bayl.  226. 

*  Stedman  v.  Gooch*  1  Esp.  Rep.  ^.-^Jones  v.  Marsh,  4  T.  R.  465. 

^  Archangel  v.  Thompson,  2  Campb.  623. 

^  ilagendon  v.  Reed,  2  Campb»979* 

'  HeSierington  ^.  Kemp,  4  Capipb.  ]93.-r-FhiL  on  £vid«  dd  ed. 
990. 
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ft 

fy.  Emfeaee    to  the  uasuge  of  bis  countinfir-house^  letters  for  post 

wejre  always  deposited,  and  that  a  porter  cames  them 

from  thence  to  the  post-office ;  but  the  porter  was  not 

called^  aod  there  was  no  evidence  as  to  what  bad  be* 

come  of  the  letter  after  it  was  put  down  upon  the 

table.    A  notice  to  produce  the  letter  had  been  served 

upon  the  defendant     It  was  contended  for  the  plain- 

tiff,  that  this  was  good  primi .  facie  evidence  that  the 

letter  had  been  sent  by  the  post.    Lord  EUenborough 

held,  that  some  evidence  ought  to  be  given  that  tlie 

ktter  had  been  taken  from  the  table  in  the  counting* 

hpuse^  and  put  in  the  post-office.     Jf  the  porter  had 

been  called,  and  if  he  had  said,  that  although  he  had 

no  recollection  of  this  particular  letter,  he  invariably 

carried  to  the  post-office  all  the  letters  found  upon  the 

table,  this  might  have  been  sufficient;  but  it  wasoot 

sufficient  to  give  stich  general  evidence  of  the  course 

of  busii^ess  in  the  plaintiff's  counting-ho«use* 

The  plaintiff,  however,  may  prove  facts  to  excuse 
bps  Qeglect  to  make  4  due  presentment  or*  a  protest 
in  the  case  of  a  foreign  bill,  or  to  give  notipe  of  non* 
Mceptanoe  or  non-payment,  as  that  the  defendaot 
when  drawer  had  no  effects  in  the  hands  of  the  drawee, 
from  the  time  it  was  drawn  until  it  became  due  \ 

Sq  proof  of  a  pay  ment  of  part,  or  z  promise  to  pay 
after  full  notice  of  the  laches  of  the  holder,  we  have 
seen,  dispenses  with  the  necessity  for  proof  in  an  ao 
tion  against  the  drawee  of  a  due  presentment,  protest, 
and  notice,  and  has  been  considere4  as  admitting  all 
ihese  f^cts,  as  well  the  right  of  the  holder  to  sue*; 
and  the  same  evidence  suffices  in  an  action  against 

an  indorser  ' ;  though  it  has  recently  been  considered, 

■  ■  ^1  -  -  ' 

^  Ante,  258  to  278. 

*  Ante,  301  to  309*  wbere  the  cases  establishing  andqualifyiDg  tbit 
rale  are  collected ;  and  see  Greenway  v.  Hindfey,  4  Campb.  52.— 
Landie  v.  Robertson,  7  £sst.  231. — Potter  v.  Raywoitb,  IS  East.  417* 

'  Taylor  v.  Jones,  2  Campb.  105. 

Taylor  v.  Jones,  2  Campb.  105.  Action  against  tbe  defendant  as 
indorser  of  a  promissory  note,  due  May  Sin,  1S05.  The  plainliff 
proved  the  defendant's  indorsement  I  and  aiso  that  in  the  year  ISO/ 
the  defendant  being  requested  to  pay  tbe  note,  he  promised  that  be 


that  admitting  a  drawer  of  a  bill  may,  by  circurap  ^au.  wa^ 
stances  impliedly  waive  his  ri^ht  of  defenoB  fonnded  contnmt,  md 

other  ciitir"*'" 

on  the  laches  of  the  holder,  yet  it  must  b^  proved^  ftamm^^^ 
that  an  indoreer  has  espresdy  waived  it'.  And  in 
these  cases  it  is  tp  be  left  to  the  jury  to  say  whether, 
under  the  circumstances,  the  defendant  had  notice  at 
the  time  of  hi^  promise  or  application,  tiiat  there  had 
been  no  due  pres^tment,  or  that  thp  holder  had  other** 
wise  been  guilty  of  negligence\ 

In  a|i  action  by  the  dntv^r  against  the  acceptor  of 
a  bill,  payable  to  the  order  of  a  third  peitson,  and 
which  the  drawer  has  been  obliged  to  pay,  it  is  neces-^ 
sary,  in  support  of  the  count,  stating  the  ratnm  of 
the  bill,  to  prove  the  acceptance,  the  demand  of  pay- 
ment, and  refusal  or  neglect  to  pay,  and  the  return  of 
the  bill  to  the  plaintiff,  and  the  payment  by  him  if 
averred,  but  it  is  not  necessary  to  prove  that  the  ac- 
ceptor had  effects  in  hand,  that  feet  being  primA  faeie 
admitted  by  the  acceptance  ^. 

When  the  acceptor  of  an  accommodation  bill  suee 
the  drawer  specially,  and  which  he  cannot  do  on  the 
bill,  he  must  prove  the  hand-writing  of  the  defendant 

as  drawer,  and  the  payment  by  himself,  or  some  9pe«* 

»i  .■   ■      I. Ill  ■..     ■  11 1  ■    ■■■^»  »■   ■   I  »■    I       1———^ 

would,  but  prfiyed  for  further  time^  There  was  no  cvid«BOc  «f  ijkm 
presentment  of  the  note  to  the  maker,  or  of  ^ny  notice  of  iti  op^v 
payment  being  given  to  the  defendant;  nor  did  it  appear  that  when 
the  defendant  so  proi^is^  to  pay,  be  knew  vrb^ber  any  applictlioa 
for  payment  bad  been  made  to  the  maker.  Gaselee,  for  the  4pk9?  * 
dant,  contended,  that  the  subsequent  promise  did  not  dispense  wftli 
proof  of  the  presentment  and  notice^  utiles^  v^^  wi^ii  full  \imm^ 
ledge  of  the  laches  of  the  holder.  In  the  cases  hitherto  decided  upoll 
this  subject,  something  appeared  that  might  be  considered  a  waiver 
of  any  irregularity  with  regard  to  tbs  biU  or  note,  )f  hicl^  ic<^^l4  nH 
be  inferred  from  a  mere  promise  to  payi  made  at  a  time  when  the 
party,  without  being  aware  of  it,  was  discharged  from  his  liability* 
But  Bay  ley,  J.  held,  that  where  a  party  to  a  bill  or  note,  kQpwiDg  of 
it  to  be  due,  and  knowing  that  he  was  entitled  tp  have  it  presented 
when  due  to  the  acceptor  or  maker,  and  to  receive  notice  of  its  dift* 
honour^  promises  to  p;^y  jt«  thj.^  is  presumptive  evidenxre  of  the  pi»> 
sentment  and  notice,  and  he  is  bourtd  by  the  promise  $e  m^^d^t  V^^* 
diet  ibr  plaintiff. 

'  Borradailev.  Lowe,  4  Taunt.  9S.  Ante,  308. 

^  Hopley  V.  Dufresne,  13  East.  275.— Horford  v.  Wil^pn,  \  Tfiiot. 
i5.— Bayl.220, 

^  Vere  v.  Lewis,  3  T.R,  183.-'-Simmonds  v.  Parminter,  %  WiU« 
185. — ^Antc,  520. 


thcactiMi, 


5£4  OF  THE  EVIDENCE. 

4iUjr.  EfSdenoe  clal  damage,  as  imprtsonment  in  execution  %  and  which 
contiHet,  and  in  the  latter  case  will  not  suffice,  unless  there  is  a 
to  Mitite  special  count  in  the  declaration  for  not  indemnifying  \ 
And  as  the  presumption  of  law  is,  that  the  acceptor 
had  consideration  for  his  acceptance,  it  will  be  incum- 
bent on  him  to  prove  the  contrary '.  Primi  facie,  a 
general  receipt  on  the  back  of  a  bill,  imports  a  pay- 
ment by  the  acceptor  \  But  die  production  of  the 
bill  from  the  custody  of  the  acceptor  will  not  afibrd 
for  him  prim&  facie  evidence  of  his  having  paid  it, 
without  proof  that  it  was  once  in  circulation  after  it 
had  been  accepted ;  nor  is  payment  to  be  presumed 
from  a  receipt  indorsed  on  the  bill,  unless  it  be  shewn 
to  be  in  the  hand-writing  of  a  person  entitled  to 
demand  payment  '•  So  in  an  action  by  bantons  to  re- 
cover th6  amount  of  a  bill  of  exchange  accepted 
by  the  defendant,  payable  at  their  house,  and  paid  by 
them  after  it  was  indorsed,  they  are  bound  to  prove 
the  indorsement  by  the  payee  and  the  defendant's 
acceptance,  and  their  payment  ^ 


^^^forUM      With  respect  to  the  evidence  on  the  part  of  the 

defendant  J  it  must  necessarily  depend  on  the  circum- 
stances of  each  case. 

If  the  defendant  would  wish  to  establish  that  the 
etamp  is  insufficient,  he  should  be  prepared  to  produce 
and  point  to  the  particular  provision  of  a  printed  copy 
of  the  stamp  act  on  which  he  relies ;  and  if  the  ob- 
jiBction  be,  that  a  bill,  purporting  to  have  been  made 
abroad,  was  made  in  England,  and  therefore  required 
a  stamp,  it  will  not  suffice  merely  to  prove  that  tht^ 

drawer  was  in  England  at  the  time  the  bill  bears  date, 

■  ■'        . ■.■■■■I..  .■■■ ,        11     ■■■.■■ 

»  Chilton  V.  Wiffen,  3  Wils.  J 2, 15. 
>  Taylor  v.  Higgins,  3  East.  \69. 
'  Vere  %>.  Lewis,  3  T.  R.  183. 

♦  Scboley  v.  Walsby,  Peake.  Rep.  25. 
'  Pfiel  V.  Van  Batlenberg,  2  Campb.  i39.i— Ante,  388. 

*  Foster  v.  Clements,  2  Campb.  17. 
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but  the  fact  must  be  established  by  more  positive  evi-  EtidenccibriiM 

,  .  J  t  defendant* 

cience  '. 

If  the  defendant  relies  on  the  illegality  or  insuffi- 
ciency of  the  consideratiofiy  he  should,  in  due  time 
before  the  trial,  serve  a'  notice  upon  the  plaintiff's  at- 
torney, to  prove  the  consideration  he  gave  for  the  bill, 
and  the  time  when,  and  person  from  whom  he  received 
the  same  *,  and  he  should  prove  the  due  service  of 
such  notice,  for  without  such  notice  we  have  seen  the 
defendant  cannot  call  on  the  plaintiff  to  enter  into 
those  circumstances '.  The  defendant  should  also  be 
prepared  with  evidence  to  prove  the  circumstances 
under  which  the  bill  was  drawn  or  negociated  *.  If 
goods  were  delivered  in  part  of  discount,  and  accepted 
voluntarily,  then  the  defendant  must,  in  order  to  make, 
out  a  case  of  usury,  prove  the  excess  in  the  charges  K 
But  if  the  defendant  prove  that  goods  were  forced 
upon  him  or  another  party,  then  the  plaintiff  may  be 
called  on  to  prQve  that  they  were  fairly  charged  *.  If 
the  usury  was  committed  in  discounting  another  bill 
besides  that  on  which  the  action  is.  brought,  in  one  un- 
divided transaction,  no  parol  evidence  is  admissible  as 
to  the  contents  of  the  other  bill,  unless  notice  has  been 
given  to  produce  it,  and  which  notice  should  be 
proved  ^ 

In  an  action  at  the  suit  of  ah  indorsee  against  the 
maker  of  a  promissory  note  where  the  defence  was 
usury  m  its  creation,  it  was  held,  that  letters  from  the 
payee  to  the  maker,  stating  the  consideration  as  be- 
tween them,  if  shewn  to  have  been  cotemporanedus 
wi  th  the  making  of  the  note,  were  admissible  evidence 
to  prove  the  usury,   without  calling  the  payee  him» 


'  Abraham  v.  Du  Bois,  4  Campb.  259. 
*Sce  form  of  notice,  post,  Appendix. 

*  Ante,  521,2. 

*  As  to  the  consideration,  see  ante,  88  to  115,  and  index,  title  Con- 
sideration. 

*  Coomb  V.  Miles,  2  Campb.  553. — Rich  v.  Topping,  1  Esp.  R.  176« 
Ante,  113,4. 

*  Da\  ies  v.  Hurdaerc,  2  Campb.  374.  Ante,  113. 
^  Hallam  v.  \Yithers,  i  Esp.  U,  Q59. 
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EiFUhmdrftrte  Self ' ;  but  in  general  the  letters  of  an  indorser,  or  atleast 

those  written  after  he  has  parted  with  the  bill,  are  not 
admissible  in  evidence  to  impeach  the  itidorste's  title  >• 
In  an  action  against  the  acceptor  of  a  bill  given  for  the 
price  of  a  horse, warranted  souml>  the  breach  of  war- 
ranty^ if  the  hors6  were  returned  forthwith,  will 
aiTord  a  complete  defence  *.  Btit  it  has  been  recently 
held)  that  if  the  conssideratioti  has  only  partially  failed, 
93^d  the  exact  amount  to  be  deducted  is  unliquidated, 
the  defendant  cannot  go  into  evidence  in  reduction  of 
damages^  but  is  driven  to  hid  c;k>ss  action^;  and  a 
party  who  has  given  his  promissory  note  as  the  sti- 


i***- 


"  Kent  V.  Lowcn,  1  Campb.  177-  1 80.  d.  S.  P.  in  Walsh  v.  Stockdaie, 
con  Abbott,  J.  Sitiitrgft  at  Guildhall,  po^t,  Trin.  IVrm,  I81S. 

l6«nt.o.  Low6n,  1  Campb.  177-^  a;nd  ISO.  d.  Assumpsit  gainst  the 
defendant  as  maker  of  a  promissory  note  for  ;£l53.:  15^.  aated^t^i 
Atigusty  1S06,  at  ninety  days  after  date,  ^a^able  lo  M elsrs.  Coales 
aad  Co.  indorsed  by  them  to  J.  Watson,  and  indorsed  by  him  to  the 
plaintiff.  The  making  of  the  note,  and  the  several  indorsements  being 
proved^  the  Attomcygeneral  opened,  as  a  defence  to  the  action,  ^st 
tfa9  nota  had  been  given  under  an  usurious  agreement  between  the 
defendant  and  Coates  and  Co.  To  protc  this  he  ofiered  in  eridence 
certain  letters  from  Coates  and  Co.  to  the  defendant,  wherein  tbcy 
proposed  lo  accommodate  him  with  their  acceptance  at  three  iDODth), 
upon  receiving  his  note  ^r  the  same  sum  at  ninety  days,  together 
with  two  and  a-half  per  cent.  c6mmission«  Park  ol^|ccted  to  the 
admissibility  of  this  evidence.  He  allowed,  that  in  an  action  against 
the  a<rc6ptdr  of  a  bill,  the  dratvei-  or  indorser  may  be  called  to  prove 
that  thdre  was  usury  in  itft  original  concoction,  but  there  the  evi- 
dence was  given  upon  oath,  and  an  opportunity  was  afforded  to  cross- 
examine  the  witnesses.  Here  these  letters  of  Coates  and- Co.  were 
not  upon  oath,  and  might  be  collusiirely  written,  with  a  view  to  de- 
ieat  the  fair  claim  of  the  plaintiff. — Lord  Ellenborough  ruled,  that 
if  was  htBt  necessary  to  prove  by  tbe  post  mark,  or  otherwise,  that 
the  letters  were  cotemporaneous  with  the  making  of  the  note,  and 
that  after  that  they  would  be  evidence  of  an  act  done  by  Coates  and 
Co.  who  were  the  payees  of  the  note,  and  through  whom  the  planitif 
made  title.  Whether  the  act  was  proved  by  an  oral  declaratioOi  or 
by  other  evidence,  his  lordship  sAid,  made  no  difference.  Tbe  post 
mark  being  exatnined,  did  shew  the  loiters  to  have  been  written  jost 
before  the  date  of  the  note,  and  they  were  read  in  evidence  ac- 
cordingly; and  Lord  Ellenborough  told  the  jury,  that  if  they  believed 
that  tlie  note  was  made  on  the  terms  held  out  in  the  letters,  thej 
must  find  for  the  defendant,  who  had  a  verdict  accordingly;  and  oa 
a  motion  for  a  new  trial,  it  was  contended,  that  the  letters  of  the 
payee  had  been  improperly  admitted,  but  the  court  being  of  opinioa 
that  they  were  legal  evidence  to  prove  the  usnry  as  against  the  in* 
dorser ;  the  verdict  for  the  defendant  was  confirmed. 

*  Clipsam  v.  O'Brien,  1  Esp.  Rep.  10. 
^  Lewis  t».  Cosgrave,  2  Taunt.  2. 

♦  See  tbe  cases,  ante,  91,  3,  3. 
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pulated  price  of  a  picture,  cannot  give  the  inadequacy  Eviflcnoefcr'tte 
of  the  consideration  in  evidence  with  a  view  to  re- 
duce the  damagesi  though  he  noay  give  it  in  evidence 
as  a  circumstance  indicatory  of  fraud|»  in  order  to  de« 
feat  the  contract  altogether  V 

Though  we  have  seen  that  it  is  incumbent  on  the 
plaintiff  in  general  to  prove  a  due  presentment  and 
notice  of  the  dishonour,  in  support  of  his  actipa 
against  the  drawer  or  indorser  of  the  bill^  yet  ia 
doubtful  cases  it  may  be  necessary  for  the  defendant 
to  be  prepared  with  evidence  to  negative  the  plaintiffW 
fnmk  facie  proof;  aad  we  have  seen  that  where  the 
holder  of  a  bill,  upon  its  being  dishonoured^  received 
part  payment,  and  for  the  residue  another  bill,  drawa 
and  accepted  by  persons  not  parties  to  the  original 
Inlij  and  such  holder  afterwards  sued  the  indorser  mp<sui 
such  original  bill,  it  suffices  for  him  to  prove  the 
presentment  and  dishonour  of  the  substituted  bill,  aa/i 
it  is  incumbent  on  the  defendant  to  prove  that  a  loss 
has  been  sustained  in  consequence  of  the  want  x£, 
notice  of  non>-payn%nt  of  such  substituted  bill  \ 


We  have  already  considered  wheil  it  is  necessary  ComjeteiByrf 
to  subpoena  a  subscribing  witness  ^.     It  may  here  be 
proper  to  examine  the  cases  respecting  the  admis- 
sibility of  witnesses  in  an  action  on  a  bill  or  note. 

The  general  rule  is,  that  it  is  no  objection  to  flic 
competency  of  a  witness  that  he  is  also  a  party  to  the 
same  bill  or  note,  unless  he  be  directly  interested  in 
the  event  of  the  suit,  and  be  called  in  support  of  suA 
interest,  or  unless  the  verdict  to  obtain  which  his  tes- 
timony is  offered,  would  be  admissible  evidence  inlw 
£av6ur  in  another  suit*.     If  the  verdict  will  not  «c- 


■^ "    I 


■  Soloman  v.  Tamer,  1  Stark.  51. — Ante,  9i,  ^ 

*  Bishop  V.  Rowc,  3M.  &  S.  362.— Ante,  127.— Sec  7  Taunt.  912. 
3  Taunt.  130. 

*  Ante,  4S5,  6. 

*  Bent  V.  Baker,  3  T.  R.  27.— Jordaine  v.  Lashbrook,  7  T.  R.  601« 
Smith  v.  Prager^  7  T.  R,  62.Wone8  tp.  Brooks,  4  Taunt.  464.— BayL 
S41« 
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cmnpetency  of     ctssartly  afFect  his  own  interest,  he  is  a  competent 

witness,  and  though  his  testimony,  by  defeating  the 
present  action  on  the  bill  or  note,  will  probably  deter 
the  holder  from  proceeding  in  another  action  against 
the  witness,  yet  that  only  affords  matter  of  observa- 
tion to  the  jury,  as  to  the  credit  to  be  given  to  his 
testimony '. 

Thus,  though  it  was  formerly  held,  that  no  party 
should  be  permitted  to  give  testimony  to  invalidate 
an  instrument  he  had  signed  *,  a  contrary  rule  now 
prevails  ^ 

Thus,  in  an  action  at  the  suit  of  an  indorsee  against 
the  acceptor,  the  drawer,  or  indorser,  is  a  competent 
witness  for  the  defeiidant,  to  prove  that  the  bill  was 
originally  void,  as  that  it  was  made  in  London,  though 
dated  at  Hamburgh,  and  consequently  invalid  for 
want  of  an  English  stamp  \  And  Lord  Mansfield 
admitted  the  maker  of  a  note  to  prove,  in  an  action 
against  an  indorser,  that  the  date  had  been  altered'. 

But  in  an  old  reporter  it  is  stated  to  have  been  de- 
cided, that  a  person,  supposed  to  be  the  drawer  of  a 
bill,  cannot,  without  a^releaK».  be.  called  to  prove  that 
he  did  not  draw  ^ 

So  if  the  witness  has  an  interest  inclining  him 
as  much  to  one  of  the  parties  as  the  other,  so  as 
upon  the  whole  to  make  him  indifferent  in  point  of 
substantial  interest  in  whose  favour  the  verdict  may 
be  given,  he  will  be  competent  to  give  evidence  for 

'  Id. ibid. 

*  Walton  x>.  Shelly,  1  T.  R.  300. 
.  '  Bent  t.  Baker,  3  T.  R.  36.^Jordaine  v.  Lashbrook,  7  T.  R.  601. 
^Jordaiae  v.  Lashhrooki   7T.  R.601 — ^and  Smith  v.  Prager»  id. 

'  Levi  D.  Essex,  Mich.  Term,  1775.— 2  Esp.  N.  P.  708.  The  plain- 
tiff declared  as  an  indorsee  of  a  promissory  note,  drawn  by  Foster 
Charlton,  payable  to  the  defendant,  dated  the  1 3th  of  June,  177^ » 
the  defendant  insisted,  that  the  date  of  the  note  had  been  altered  from 
the  3d  to  the  13th ;  and  to  prove  it,  called  Foster  Charlton.  Lord 
Mansfield  admitted  him,  as  at  all  events  he  was  liable  to  pay  the 
note. 

•'Anonymous,  12  Mod.  345.— Dupayt  v.  Shepherd,  Holt,  297.— 
Trials  per  Pais,  502. 


witDMies. 


OF   THE   EVIDENCE.  5Q9 

citlier  party  *•  Thus  wl;ierp  one  partner  drew  a  bill  in  Competency  of 
the  partnership  firm  and  gave  it  in  payment  to  a  sepa- 
rate ^redit^r,  ip  discjhiarge  pf  his  own  debt,  the  Qourt 
of  King'9  fie^ch  hel^,  th^it  in  an  action  by  such  cre- 
ditor against  th^  acceptor,  either  of  the  partners  might 
be  called  on  tlie  part  of  the  defendant  to  prove  that 
the  partner  who  drew  the  bill  had  no  authority  to  draw 
it  in  the  j^a^i^  of  the  firm,  and  tliat  the  bankruptcy 
of  the  partners  would  not  vary  |tbe  questiop  as  to  thp 
con^petency  of  the  M^itijfiss.  In  tbi^  .case  the  partner 
who  drf^w  the  bill  wopld  have  bee^ji  Uable  to  the  plain- 
tiff &i  the  amoimt  of  his  debt,  if  the  plaintiff  had 
failed  in  the  action;  and  if  the  plaintiff  had  succeeded, 
he  wo«,ild  have  bee^  liable  to  the  defendant,  the  ac- 
ceptor^  and  with  respect  to  the  other  partner,  though 
he  [Would  have  jb|€^  liable  to  the  defendant,  if  the 
plakiti^^  recovered^  he  ^irould  have  had  his  rei^edy  over 
agaii^t  ti^p  joint  partner  *.  And  though  in  another 
case  the  cQur|t  hejkl  that  a  witness  who  might  have  a 
remedy  by  action,  whether  the  plaintiff  or  defendant 
had  a  verdict,  was  nevertheless  interested,  because 
under  the  particular  circumstances,  he  would  have  a 
greater  difficulty  in  the  one  case  than  in  the  other,  to 
enforce  that  remedy  '•  It  has  been  observed  that  this 
appears  to  be  the  only  case  which  has  been  decided 
on  such  a  ground,  and  that  from  the  leadinigcasfiiS 
on  this  subject  which  rest  on  the  broad  ground  of 
interest,  such  a  circumstance  may  now  .mor«  pro- 
perly be  considered  as  having  a  strong  influence  on 
the  witness,  but  net  as  forming  any  solid  objection  to 
his  conxpetency  ♦. 

But  if  the  verdict  would  necessarily  benefit  or  affect 
the  witness^  as  if  he  be  liable  to  the  costs  of  the 


TT" 


■Phil.  Ev.  3d  edit.  54  to 57. 

*  Ridley  r.  Taylor,  13  East,  175.— Phil.  Ev,  3d  edit.  55. 

»  Backland  v.  Tankard,  5  T,  R.  579- 

♦Phil.  Ef.  3dedit5tf,7. 
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Competency        action,  tlicn  without  a  release,  which  will  annul  his 

interest  in  the  event,  he  will  not  be  a  competent  wit- 
ness ' ;  and  therefore  in  an  action  against  the  acceptor 
of  a  bill^  accepted  by  him  for  the  accommodation  of 
the  drawer ;  the  latter  is  not  a  competent  witness  to 
prove  that  the  holder  came  to  the  bill  on  usurious  con- 
sideration, because  he  does  not  stand  indtllRerently 
liable  to  the  holder  and  the  acceptor ;  for  the  holder 
can  recover  against  him  only  the  contends  of  the  bill, 
but  the  acceptor  would  be  entitled  in  an  action  for  not 
indemnifying  to  recover  against  him,  as  well  tlie 
amount  of  the  bill  as  the  damages  he  may  have  sus- 
tained, including  the  costs  of  the  action  against  him- 
self, and  therefore  the  drawer  has  a  direct  interest  in 
defeating  such  action  *.  This  decision  seems  to  over* 
rule  the  prior  cases  of  Birt  and  Kersha#  %  and  Shut- 
tleworth  v.  Stephens  *.  But  if  such  aceommodation 
acceptor  release  such  drawer,  the  latter  will  be  ren- 
dered competent,  and  if  a  person  who  has  guaranteed 


"  Jones  V.  Brooke,  4  Taunt.  464.~Phil.  oa  Cv.  3d  edit  49,  56. 

*  Jones  V.  Brooke,  4  Taunt*  464,  and  see  Phil.  £v.  3d  edit.  36. 
Jones  V.  Brooke,  4  Taunt.  464.    Per  Mausfield,  Ch.  J.  This  actioa 

is  brought  against  Brooke  as  the  acceptor  of  a  bill  of  exchange ;  at 
the  trialy  the  defence  made,  was,  that  this  bill  was  given  by  the 
drawer  to  the  indorser  on  usurious  consideration^  the  latter  haring 
taken  usurious  interest  on  discounting  the  bill ;  and  that  the  bill  wti 
accepted  for  the  accommodation  of  the  drawer.  An  objactiMi  was 
taken  to  the  witness,  who  was  the  wife  of  the  drawer;  and  the  objec* 
tioti  was  over-ruled,  on  the  ground  that  it  is  now  the  practice  to  re- 
ceive persons  whose  names  are  on  bills  of  exchange,  as  witnesses  to 
impeach  such  bills.  And  so  it  is ;  but  h^re  the  question  is,  iaasmach 
a>  this  was  an  action  against  the  acceptor,  whether  she  could  be  re* 
ccived  as  against  the  acceptor,  the  drawer,  as  it  was  cooteodedt  being 
interested  to  defeat  the  action :  the  doubt  was  this ;  the  drawer  has  an 
interest  to  protect  the  acceptor ;  for  if  the  holder  succeeds  against  the 
Acccpior,  Ae  acceptor  will  have  a  right  against  the  drawer,  to  make 
the  drawer  pay,  not  only  the  money,  but  also  all  damages  he  the 
^acceptor  may  have  sustained  by  being  sued  lor  it;  for  the  drawer  of 
an  accommodation-bill  is  bound  to  indemnify  the  acceptor  agpunst 
Ihe  consequences  of  aii  acceptance  made  for  the  accommodation  of 
the  drawer ;  we  are  therefore  of  opinion  th^t  the  drawer  cannot  be  a 
witness,  tind  consequently  the  rule  mu&t  be  made  absolale  for  entedng 
a  verdict  for  the  plaintiff. 

^  Birt  V.  Kershaw,  2  East.  458. 

*  Shuttloworth  «v»  Stevens,  1  Campb.  407* 
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the  payment  of  a  bill,  has  been  discharged  by  his  Cjampeteney  of 
bankruptcy  and  certificate  from  liability  to  pay  the 
amount  of  the  bill,  he  is  a  competent  witness^  because 
he  is  also  thereby  relieved  from  liability  to  costs '. 

In  an  action  against  the  acceptor  of  a  bill  the  drawer 
is  a  competent  witness  either  for  the  plaintiff  to  ptove 
the  hand- writing  of  the  acceptor  %  or  for  the  defetf « 
dant  to  prove  that  the  plaintiff  discounted  the  bill 
tipon  an  usurious  consideration  ^  or  that  it  has  been 
paid  ^.    And   the  circumstance  of  the  witness  being 

*  fiiend  1?.  BaCon,  5  Taunt.  163. 

*  Dickenson  v.  Prentice,  4  £sp.  Rep.  32. — Barber  r.  Gingell,  3  Esp. 
Rep.  62.— BayK  242. 

Dickenson  v.  Prentice,  4  Esp.  32.  This  was  an  action  against  the 
defendant  as  acceptor  of  a  bill,  the  defence  intended  to  N$  set  op 
was,  that  the  acceptance  was  a  forgery ;  to  prove  defendant's  hand- 
writing, the  plaintiff  called  the  drawer,  it  was  pbjectcd  that  having 
drawn  the  bill,  the  forgery  of  the  acceptance  could  only  be  imputable 
to  bim,  and  that  as  he  might  be  coramitied  for  a  capital  offence  if  the 
forgciy  was  established,  he  had  such  an  interest  as  ought  to  disqualify 
him.  But  Lord  Kenyon  said,  this  was  matter  of  observation  as  to  bit 
credit ;  but  no  objection  to  his  admissibility.  He  was  admitted«aivd 
the  plaintiff  had  a  verdict. 

'Rich  V.  Topping,  Peake  R.  S24.— 1  Esp.  Rep.  176.  S.  C^/^hnmk 
V,  Ackerman,  5  Esp.  Rep.  119« — Bayl.  242. 

Rich  r.  Topping,  Peake,  224.  The  drawer  himself  had  indorsed 
the  bill  to  tli«  plaintiff  for  an  usurious  consideration,  he  had  a  releaie 
from  the  acceptor,  which  Lord  Kenyon  thought  was  necessary.  I'hc 
learned  reporter,  however,  rn  a  note  on  the  case,  considers  that  the 
witness  stood  indifferent,  and  ought  to  have  been  received  even  without 
a  release,  and  in  Brard  v,  Ackerman,  5  Esp.  Rep.  11 9.  the  drawer 
(under  precisely  similar  circumstances)  was  admitted  without  a  re* 
lease,  at  least  it  is  not  stated  that  he  had  any. 

^Humphrey  V.  Moxon«  Peake  Rep.  62.-^harriBgton  v.  Milner^ 
Peake  Rep,  ^^Bayl.  242. 

Humphrey  v.  Moson,  Peake  Rep.  52.  Assumpsit  on  a  bill  of 
exchange,  indorsee  against  acceptor.  The  defendant's  counsel  of« 
fered  to  call  the  drawer  to  prove  that  the  bill  was  paid  by  him»<and 
relied  on  the  case  of  Gardner  and  Carter,  determined  some  time  since. 
Erskine  objected  to  this  witness.  This  case  differs  from  that  of  Gard- 
ner and  Carter,  there  the  payee  was  the  plaintiff;  this  action  is 
brought  by  the  indorsee :  Lord  Kenyon.  It  makes  no  difference..  The 
courts  have  laid  down  a  rule  that  a  man  shall  not  destroy  his 
own  security,  this  man  does  not  come  to  destroy  his  own  se- 
CQiity,  but  to  shew  that  it  has  been  satisfied.  He  was  therefore 
received,  but  it  appearing  that  notice  had  been  given  to  bim  the  day 
after  the  bill  became  due,  of  its  having  been  dishonoured  by  the  ac* 
ceptor,  he  was  again  objected  to  on  account  of  interest.  Lord  Ken- 
yon inclined  to  thJnk  this  las^  objection  a  good  vne,  because  being 
liable  to  psy  the  bill  himself  on  account  of  due  notice  having  been 
given#  by  proving  it  paid,  now  he  destroyed  the  bill|  and  would 

M  M  2 
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c^mpctewy  of    then  ill  prison  under  a  charge  of  having  forged  tlifc 

bill,  will  not  a#ect  his  competency  to  give  such  evi- 

3ehce  *. 

In  an  action  by  the  indorsee  against  the  drawer  of 
a  bill,  a  prior  indo'rser  is  a  competent  witness  for  \k 
plaintiff,  to  proVe  that  the  defendant  promised  to  pay 
the  bill  after  it  became  due  *,  and  a  prior  indorser  of 
a  note  is  a  competent  witness  for  the  maker  to  prove 

it  paid '.  • 

In  an  action  against  Ihe  drawer  of  a  bill  iii  order  to 
excuse  the  neglect  to  gTve  hun  due  notice  of  thedis- 
lionour,  the  acceptor  is  a  competenl  witness  to  prove 
that  he  had  not  received  any  value  for  his  acceptance, 
for  though  by  supporting  the  action  against  the  drawer 
he  may  perhaps  relieve  himself  from  an  action  at  the 
suit  of  the  holder,  yet  he  at  the  same  time  jgives  an 
action  against  himself  at  the  suit  of  the  drawer,  in 
which  the  evidence  he  has  given  of  the  want  of  con- 
sideration would  not  avail  him,  but  must  be  proved  hy 

another  person  «• 

The  drawer  will  not,  however,  be  illowcd  in  support 
of  a  defence  to  an  action,  at  the  suit  of  an  indorsee 
against  the  acceptor,  to  set  up  a  title  to  the  bill  in 


erenttnUy  dtsciuirge  himself.  His  lordship,  however,  doubting  whe- 
ther the  notice  was  given  early  enough,  did  not  reject,  but  admitted 
his  testimony,  subject  fo-  tho  opinion  of  the  court  if  the  plaintiff 
chose  to  move  for  a  new  trial.  The  bill  was  for  £73,  and  the  witD«s 
proving  payment  of  £S0  only,  ^  plaintiff  had  a  verdict  for  the 

'  balance. 

■  Barber  v.  Gingcll,  S  Esp,  Rep.  ft.— Bayl.  243. 
Barber  v,  Gingell,  3  Esp.  Rep.  63.     The  drawer   was  called  to 
prove  that  he  had  paid  the  bill.    Being  at  that  time  n  prisoner  on  a 

'  charge  of  having  forged  the  bill  and  brought  Up  by  Habeas  CorpiB» 
he  was  objected  to  as  incompetent,  but  Lord  Kenyon  over-ntlcd  tbe 
objection.     See  Dickenson  v.  Prentice,  ante,  p.  5Sl. 

•  Stevens  v.  Lynch,  ^  Campb.  332. — 12  East.  38,  S.  C- 

*  Charrington  v.  Milner,  Peakc  R.  6. — Humphrey  v.  MoxUtt,  i<J- 
52,  ante,  531.  Charrington  v.  Milner/Peake  R.  o.  The  note  had  been 
indorsed  by  Monk  to  the  plaintiff,  and  the  defen^nt  was  allowed  6y 
Lord  Kenyon  to  call  IVIonk  to  prove  that  he  had  paid  the  note  xo  tbe 
plaintiffs. 

♦  Staples  V.  Okines,    1    Esp.  Rep.  332.  — ^^Leggc  v.  Thorp,  J 
'Cjkmpb.310.    Pcdke  £?.  4th  ed«  17t).  ^ 
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hiinself  by  proyiog,  that  he  had  deliyftrq(|  t}ie  p\l\  to  Competmic}  of 

the  plaintifF  without  consideration,  and  ^$  |]is  ageat 

only,  to  enable  him  to  obtain  payment,  for  his  situatiim 

would  be  better  or  worse  according  to  the  event  of 

the  verdict;    nor  \KiIl  ^  Release  frpn>  X]v^  ,dpfenda|)t 

render  him  a  competent  witness  for  such  purpose*. 

By  a  recent  ^atate  it  ha^  b/sen  d.^cjar^^  .^^  tliat  ^ 
witness  cannot  by  law  refuse  to  answer  a  question  re- 
levant  to  the  matter  in  issue,  the  aoswf^rjng  of  which 
has  no  tendency  to  accuse  himsejf,  or  tp  pxpos|5  him 
to  penalty  or  forfeiture  of  any  nature  whatsoever,  by 
reason  onl}*,  or  on  the  sole  ground  that  the  answering 
of  such  question  may  establish  or  tend  to  establish 
that  he  owes  a  debt  or  is  otherwise  subject  to  a  civil 
suit,  either  at  the  instance  of  his  majesty  or  of  any 
other  person*."  But  it  has  recently  been  determined ', 
that  a  witness  cannot  be  required  to  answer  a  ques- 


■  Bucklanrf  v.  Tankard,  5  T.  R.  578.— I  Esp.  Rep.  85.  S.  C— 
Bui.  N.  P.  288. 

Uuckland  v.  Tankard,  5  T.  R.  578.  This  was  an  action  by  the 
ind()rsi*c  against  the  acceptor  of  a  bill.  The  bill  was  drawn  by 
Grcgson  payable  t6  his  own  order,  And  indorsed  by  him  in  blank, 
and  the  defendant  called  Gregson  to  prove  that  he  had  indorsed 
and  delivered  it  to  the  plaintiff,  that  he  might  get  it  paid  and  not 
tu  give  him  any  interest  in  it,  and  that  he  had  no  consideration 
for  it«  and  was  still  entitled  to  it.  The  witness  had  a  release  from  the 
acceptor.  Lord  Kenyon  thought  him  interested,  and  rejected  him. 
And  on  a  rule  nisi  for  a  new  trial  the  court  held  that  his  situation 
would  be  better  or  worse  according  to  the  event  of  the  verdict,  and 
that  therefore  he  was  properly  rejected. — Rule  discharged, 

*  46  Geo.  3.  C..37. 

3  Gates  V.  Hardacre,  3  Taunt.  424.— Phil.  Ev.  3d  cd.  222 — 1  Chitty, 
Grim.  Law,  620, 1 . 

Gates  V,  Hardacre,  3  Taunt.  424.  This  was  an  action  by  an  indorsee 
against  the  drawer  of  a  bill,  drawn  payable  to  the  drawer's  order, 
upon  Stratton,  and  by  him  accepted,  and  afterwards  dishonoured ; 
it  was  stated  in  the  declaration  to  have  been  indorsed  by  the  de- 
fendant to  the  plaintiff.  The  case  was  tried  before  Heath,  J.  at 
Westminster,  at  the  sittings  after  last  Hilary  term  ;  the  plaintiff 
proved  his  case.  The  defence  intended  to  be  set  up  was  usury.  The 
/irst  witness  called  on  the  part  of  the  defendant  was  one  Taylor,  and 
the  bill  having  been  put  into  his  hands,  he  was  asked  by  Shepherd, 
Seijeant,  for  the  defendant,  "  whether  that  bill  had  ever  been  in  his 
possession  before;"  upon  which  Best,  Serjeant,  interfered,  by  asking 
the  witness  whether  he  had  not  been  indicted  for  usury  in  this  trans- 
action, and  upon  his  answering  in  the  affirmative,  Best  cautioned 
him  against  answering  questions  which  mfght  tend  to  criminate  him  ; 
Ihe  wi^n^s  taid  that  he  thought  bis  ai^^wer  to  the  question  proposed 
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f 

cmpeteiic)r  of    tioQ  th^t  he  mav  think  will  tend  to  convict  him  of 

■■illiiwaa  * 

the  offence  of  usury. 


^wlHwP^^** 


woaM  have  a  tendency  to  convict  bim  of  the  ofleqce  of  qsurj ;  the 
IjOarncd  judge  told  him,  that  if  he  thought  to,  he  was  pot  bound  to 
answer  the  question ;  the  witness  availed  himself  of  this  direction,  trA 
the  counsel  for  the  defendant  being  thus  prevented  from  pursuing  bii 
enquiry »  a  verdict  passed  for  the  plaintiflf.-<-t  Shepherd,  Serjeant, 
moved  for  a  new  tnal,  contending  that  the  judge's  direction  vu 
wfong ;  that  it  wai  not  snflScieni  t&t  a  witness  thought  that  hit  in- 
iwejrs  would  tend  to  criminate  him;  but  that  it  ought  clearly  to 
appear  that  they  would  have  that  effect. — Mansfield,  C.  J.  your  qoo- 
tions  go  to  connect  the  witness  with  the  bil),  and  they  may  be  liota 
in  a  chain. — ^R^le  refused. 
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CHAPTER  V. 


OF  THE   ftUM   RECOVERABtK   IN   AN    ACTION    ON    A 

BILL,  &C. 

1  HE  amount  of  the  damages  which  the  plaintifT 

is  entitled  to  recover,  necessarily  depends  on  the  li- 
ability of  the  parties  to  the  instrument ;  the  nature  of 
which  liability  has  already  been  considered  in  that 
part  of  the  work  which  treats  of  the  drawing,  accept- 
ancci  transfer^  and  dishonour  of  bills  \  and  from 
whence  it  may  be  collected,  that,  in  general,  the  sum 
for  which  the  bill  is  payable,  may  be  recovered,  and 
in  certain  cases,  interest,  and  such  expences  as  may 
have  been  occasioned  by  the  dishonour  of  it. 

With  respect  to  the  principal  money y  or  that  sum  i«t  Tb<> principal 
which  is  payable  on  the  face  of  the  bill  or  note,  many 
instances  occur,  in  which,  although  the  plaintiff  may 
not  have  given  full  value  for  the  bill,  &c.  he  may, 
nevertheless,  recover  the  whole  sum,  holding  the  over- 
plus beyond  his  own  demand  as  trustee  for  some  other 
party  to  the  bill,  &c.  entitled  to  receive  such  overplus. 
Thus,  if  a  bill  be  drawn  in  the  regular  course  of  busi- 
ness, as  for  money  really  due  from  the  drawee  to  the 
drawer,  in  such  case  in  order  to  avoid  several  actions, 
an  indorsee,  though  he  hath  not  given  the  full  value  of 
the  bill,  may  recover  the  whole  sum  payable,  and  be  the 
bolder  of  the  overplus  as  a  trustee  for  the  indorser  * ; 
and  if  the  holder  receive  part  payment  of  the  first  in- 
dorsjer,  he  may,  nevertheless,  recover  the  whole  against 
the  drawer,  and  acceptor,  though,  if  the  acceptor  pay 


'  See  Index,  tit.  Damages  and  Protest. 
*  Wifil'n  V.  Roberts*  1  £sp.  Rep.  2(il. 
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1st  The  principal  4  part,  thcii  Only  thc  residue  can  lie  recovered  against 

'the  drawer'.  This  rule,  permitting  the  holder  of  a 
bill,  &c.  to  recover  more  than  is  due  to  himself,  only 
applies  where  there  is  some  other  person  entitled  to  re- 
ceive from  the  defendant  the  overplus  of  w^hat  is  due 
to  the  plaintiff,  and  if  there  be  no  such  person,  the 
plaintiff  will  be  permitted  only  to  recover  what  is  due 
to  himself*.  But  in  case  of  bankruptcy,  the  holder 
may  prove  the  whole  amount  under  a  commission 
against  a  remote  party,  and  receive  a  dividend  until  his 
debt  is  satisfied,  though  he  cannot  »prove  for  more  than 
the  sum  actually  due  on  the  balance  of  account  against 
his  imihediate  indorser '.  We.  have,  in  the  preceding 
chapter,  seen,  that  a  partial  failure  of  consideration 
cannot  be  given  in  evidence  to  reduce  the  damages, 
though  the  total  failure  is  an  answer  to  tlie  action \ 

Wh6n  a  bill  or  note  is  payable  by  instalments,  and  it 
contains  a  clause,  that  on  failure  of  payment  of  any 
one  instalment,  the  whole  shall  become  due,  the  holder 
h  entitled  to  recover  the  wliole  amount  of  tlie  sum 
for  which  it  was  given :  but  where  the  instrument  does 
not  contain  such  a  clause,  it  is  doubtful  on  the  autho- 
rities, whether  the  holder  can  legally  take  a  verdict  for 
more  than  the  instalment  due.  According  to  the  case  of 
Beckwith  against  Nott',  and  several  other  cases  cited 
by  Lord  Loughborough  in  giving  the  opinion  of  the 
Court  in  tlie  case  of  Rudder  w.  Price*,  the  plaintiff  is  en- 
titled to  the  whole  sum  for  whicli  the  note  was  given; 
but  according  to  other  cases,  and  particularly  that  of 
Ashford  v.  Hand',  the  plaintiff  is  only  entitled  to  the  in- 


'  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  ff56.— ^Johnson  v.  Kcnnioo, 
2  Wils.  262.  and  I<m  the  same  rule  in  proof  in  baiikruptcy,  ex  fftrte 
De  Tastet,  1  Rose^  10. 

*  Pierson  r.  Dunlop,  Corwp.  571.— Steel  t».  Bratlficld,  4TAttA(.  2^- 
^  Kx  parte  Bloxham,  6  Ve».  449.  600.  S.  C— Ace.  5  Ves.  448.— 

Cullen,  97.  n.  35. — Ex  parte  Le^rs,  6  Vcs.  €44.  contra,  post. 

*  Ante,  52$.  quftre  ante,  92. 

^  Beckwith  v.  Nott,  Cro.  Jac.  505.-nJcnk.  333.  S.  C.    - 

*  Rudder  v.  Price,  1  Hen.  Bla.  551. 

*  Ashford  V.  Hand|  Audr.  ^70.— Robinsom  v.  Blaiid,  4  Burr.  I08J. 
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stalment  due  at  the  time  of  commencinfi:  the  action.  istTheprUidiiii 
When  at  the  time  of  the  trial,  nearly  ail  the  instal- 
ments are  due,  the  jury  will  frequently,  for  the  sak^ 
of  avoiding  another  action,  give  the  whole  sum  'in 
damages.  If  the  plaintiff  take  a  %'erdict  for  more 
than  he  is  entitled  to  recover,  the  court  will  either 
make  him  correct  the  verdict,  and  pay  the  costs  occa* 
sioned  by  his  misconduct,  or  grant  a  new  trial  \ 

When  interest  is  nfiade  payable  by  tlie  bill,  &c.  itself,  fdiy.hicmi^ 
there  is  no  doubt  of  its  being  recoverable ;  and  it  is 
also  recoverable  from  the  acceptor  of  a  bill,  and  the 
maker  of  a  promissory  note  payable  at  a  certain  time 
after  date  oV  sight  fiom  the  day  on  whicli  tliey  became 
due,  without  proof  of  any  demand  \  or  if  payable  on 
demand  from  the  time  of  the  demand  K  Interest  Is 
computed  and  given  at  law  as  well  as  m  equity  upon 
bills  of  exchange  from  the  time  they  became  due,  in 
the  nature  of  damages,  not  strictly  as  interest ;  and 
for  breach  of  contract  not  in  pursuance  of  it*^.  But 
in  case  of  bankruptcy,  altliough  there  be  a  surplus^ 
bills  do  not  carry  interest  unless  the  previous  idealingB 
between  the  parties  afforded  evklenoe  of  4  contract  t# 
pay  interest^.  But  the  drawer  or  indorser  of  a  hill 
of  exchange,  of  the  indorser  of  a  note  is  only  l^iable 
to  pay  interest  from  the  time  he  receives  notice  of  the 
dishonour  ^  and  not  even  then  in  the  case  of  an  inland 
bill,  unless  it  has  been  protested  for  non-^payjnent ' ; 


'  Bacon  <!/.  Scarles,  1  IIcn.'Hla,  sa. — Picrson  r.  Dunlop,Co\vp.  071.' 
Bayl.  90.  ace. — Johnson  v.  Kennion,  2  VVils.  26'2.  scmb.  contra. 

*3  Vcs.  jun.  134.— 5  Ves.  jttn.  803. — Lirhgow  «<;.  Lyon  ami  oUicVs, 
1  Cowp. Ch.  Ca  29. — Lowndes  v.  CoHcn^,  \7  Vcs-  jan.  27- 

*  Upton  v.  Lord  Ferrers,  5  Vcs.  jun.  801.— Fa rqu liar  »».  MorriSv 
7T.  R.  ie4.~Bhincy  v.  Hcndrick,  2  Bla.  Rrp.  7(>L— 3  WiU.  205^. 
S.  C. — Vernon  v.  Cholmondelcy,  Bunb.  1 19.  —  Frith  v.  Lorou)c» 
2T.  R.  58. — Marius,  13. — Gotten  v.  I lorsctnanden,  Frac.  Heg.  S57.\ 
and  sec  the  cases  and  law  in  De  Ilaviland  t> .  Bowerbank,  1  Oampb. 
50  to  53. — Porter  v.  Palsgrave,  2  Catnpb.  4/3. — 3  Vcs.  jun.  154,  5. 

^  Ex  parte  Williams,  1  Rose,  399i  antlKx  parte  Coeks,  id.  317--^ 
Lowndes  v,  Co11cdS|  17  Vcs.  jun.  27* — Lithgow  v.  Lyon,  1  Cow^ 
Ch.  Ca.  29. 

<  Fd.  ibid. 

'«  \Valk-crt,  Barnes,  5  Taunt.  240.— 1  Marsh.  36,  S.  C, 

'  Ante,  282.  398. 517.-1  Atk.  6II.— 2  Bndgm.  599' 
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H^.  isiercftt.  and  where  the  maker  of  a  promissory  note  paid  mo- 
ney into  the  bands  of  an  agent  to  retire  it,  and  the 
agent  tendered  the  money  to  the  holder  on  condition 
of  having  it  delivered  up,  and  the  note  being  mislaid, 
that  condition  was  not  complied  with,  and  the  agent 
afterwards  became  bankrupt  with  the  money  in  bis 
hands ;  it  was  held,  that  though  the  maker  was  still 
responsible  for  the  amount  of  the  note,  he  was  vtr 
lieved  from  payment  of  interest ' ;  and  when  goods 
are  sold  to  be  paid  for  by  a  bill  of  exchange,  and  tbe 
purchaser  neglects  to  give  the  bill,  the  vendor  is  en- 
titled  to  interest  from,  the  time  when  the  bill,  if 
given,  would  have  become  due  * ;  and  the  interest  may» 
in  that  case,  be  recovered  under  the  common  count 
for  goods  sold ' ;  and  this  doctrine  applies  to  any  case 
where  there  is  a  contract  to  pay  by  a  bill  \ 

But  interest  is  not  recoverable  on  a  debt  for  goods 
sold,  even  on  limited  credit  ^  or  for  work  and  labour  ^ 
or  for  money  had  and  received,  or  lent,  unless  there  was 
a  course  of  dealing  allowing  it^,  miless  it  can  be 
proved  that  the  defendant  made  use  of  tbe  money,  and 
did  not  merely  withhold  it  *. 

In  some  cases  it  is  said,  that  interest  is  payable  from 
the  date  of  the  note,  as  where  it  appears  on  tbe  face 


■  Dent  r.  Dunn,  2  Campb.  296. 

^Middleton  o.Gill,  4Taant.  298,  9.— Lowndes  o.  Colleof,  17Ves. 
jnn.  27. — Porter  v.  Palsgrave,  2  Campb.  472. — Boyce  v.  WarbartoDi 
2  Carapb.  480.  428. 

^  Manhall  v.  Poole,  13  East.  98.  bat  see  Slack  9.  Lowell,  3  Taunt. 

157. 

^  Furlonge  v.  Rucker,  4  Taunt.  250. 

'  Gordon  v.  Swan,  12  Bast.  419«— 2  Campb.  429. ;  but  see  Bloont- 
ford  V.  Willes,  2  Bos.  &  Pul.  337.— Blaney  v.  Hcndrick,  3  Wils.  203. 

2  Bla.  Rep.  761.  S.  C— Trelawney  v.  Thomas,  1  Hen.  Bla.  dO^.—De 
Haviland  v.  Bowerbank,  1  Campb.  51. 

^  Trelawney  v.  Thomas,  1  Hen.  Bla.  d05.-^Blaney  r.  Hendrick, 

3  Wils.  205.— 2  Bla.  Rep.  76I.  S.C.— De  HaYiland  o.  Bowerbsokr 
1  Campb.  51. 

'  Calton  V.  Bragg,  15  East.  223.— Ex  parte  Williams,  I  Rose,  $99- 
Denton  v.  Rodie,  3  Campb.  496. — ^Gwyn  v,  Godby,  4  Taunt  346. 
'  '  Thompson  v.  Morgan,   3  Campb.  102. — Walker  «•  Consuble, 
1  Bos.  &  Pul.  306. — De   Haviland  v.  Bowerbank,  1  Campb.  50.— 
Crockford  v.  Winter,  id.  129.— Dc  Bcmales  v.  Fuller,  2  Campb.  41?6. 
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of  it  to  have  been  given  for  money  lent ' ;  or  i«  pay-  aaiy.  imemL 
able  with  interest  \    Bankers  cannot  charge  interest 
upon  interest  without  an  express  contract  for  that  pur<- 
pose*. 

Under  particulars  of  demand^  stating  that  the  ac- 
tion was  brought  to  recover  the  amount  of  a  note  of 
hand,  it  was  holden,  that  interest  on  it  is  recoverable, 
and  that  when  a  note  is  payable  by  instalments,  and 
on  failure  of  payment  of  any  instalment,  the  whole  is 
to  become  due,  the  interest  is  to  be  calculated  on  the 
whole  sum  remaining  unpaid  on  default  of  any  instal* 
ment,  and  not  on  the  respective  instalments,  at  the 
respective  times,  when  they  would  become  payable  \ 

With  respect  to  the  time  when  interest  stopSy  Lord 
Mansfield  declared  %  that  the  general  practice  of  the 
associates,  in  taking  damages  in  cases  where  the  debt 
carried  interest,  was  to  stop  at  the  commencdftient  of 
the  action^;  which  practice  was  not  founded  in  law, 
but  in   mistake  and   misapprehension;  and  that  win 
point  of  justice,  interest  should  be  carried  down  quite 
to  the  actual  payment  of  the  money ;  but  as  that  can* 
not  be,  it  should  be  carried  down  to  the  time  when  the 
demand  is   completely  liquidated,  by  the  judgment 
being  signed,  by  which  means  complete  justice  is  done 
to  the  plaiiitifT,  and  the  temptation  to  a  defendant  to 
make  use  of  all  the  unjust  dilatories  of  chicane,  i^ 
taken  away :  for  if  interest  were  to  stop  at  the  com- 
mencement of  the  suit,  when  the  sum  is  large,  the 
defendant  might  gain  by  protracting  the  cause  in  the 
most  expensive  and  vexatious  manner.      In   trover 
for  bills  of  exchange,    interest,    from  the  date  6f 
the  final  judgment  upon  all  such  bills  as  had  been  re- 
ceived before  the  judgment,  and  upon  all  such  as  had 

'  Cotton  V.  Horsemandcn,  Prac.  Reg.  S57* — BayU  15S« 
*  Kennerly  v.  Nash,  1  Stark.  462. 

^  Dawes  <v.  Pinner,  2  Campb.  496,  in  note,  ante,  n«  110.    But  sea 
Bruce  v.  Hunter,  3  Campb.  46f . 
^  Blake  v.  Lawrence,  4  Etp.  Rep.  147* 
'  In  Robinson  against  Bland,  $  Burr.  10S5. 
'  Randolph  v,  Reginder,  Prac.  Reg.  3^7. 
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«diy.  inttreit.      been  received  afterwards  fropi  the  time  of  the  receipt 

was  allowed  in  the  exchequer  chamber';  bi^tit  b^s 
been  recently  determined,  that  iu  trover  for  bills,  in- 
terest cannot  be  recovered  after  the  time  of  the 
demand  and  refusal  to  deliver  them  up  \  So  v^e  have 
8eeB»  that  after  a  tender  and  a  \yrongful  refusal  to 
deliver  up  a  biU)  the  intere/^t  thefcon  ceases  to  nin'. 
The  rate  of  interest  alloj^f^ed  in  this  country  is 
^'  JOS  per  cent,  per  4)Lnnui)i,  ^s  wpll  ip  courts  of  eqtijty  as 
at  law  \ 

In  an  action  agi^inst  the  drawer  pf  ^  fprejga  bill  of 
e^^change  dishonoured  jl^ere  by  npp-^cieptaqic^  wheiis 
the  pl^ijatiif  ji/s  a}}p^ved  ^  per  rentage  as  of  £lO  per 
cenj:.  in  name  of  d9^;)ages,  he  is  only  ^tit^ed  to  in- 
teretst  fyQm  t^be  d^y  the  bill  ought  to  haye  been  paiil, 
but  where  there  is  no  lu^ch  aUowance  for  damages,  th^ 
plaintiff  is  entitled  jto  interest  fro^^i  the  d^y  the  bill 
was  dishonoured  fpr  non^aQceptance  ^  And  in  a  late 
casCf  upon  a  ibiU  drawn  in  Bermuda,  oq  £#gM, 
which  ought  jto  have  been  pai#  in  Ei^glaBd,  the 
plaintiff  recover<?d  7^  inteii^st,  hf4i^  the  f «te  of  in* 
tere^t  at  ficrmuda  ^ 


■ '  ■  -  I       '  ■      ■■■'■■■        ■    ■  I  ■■  'J — i,p^ 


« •»  t* 


■  Atkins  V.  Whwlcr,  2  New  Hep,  205. 

*  Mercer  a;.  Jones,  3  Campb.  477. 

^  Anve,  ^H- 

*  Uptoii  V.  Lord  Ferrers,  5  Ves.  jun,  S03.-7-A^lc,.^l6. ». 

•  ^'Oaiut  <if.  MackenMc,  3  <?ampb.  5.1.  This  was  an  action  oa  »  bll) 
of  exchange  for  ^iOOp,  drawn  »t  Barbi^^s*  rihe  Sib  of  rcbruary, 
1S09,  by  the  defcudaiil,  on  ScoU,  Idles,  and  Co.  in  London,  payable 
lo  tbc  pjaintiff  at  sixty  days  flight.  l1)C  bill  was  refased  acci'ptaDce 
on  tbe  1 7.1  h  April,  l^Oi^,  and  wa&  aftccwa^s  prcsautcd  for  payment  oa 
the  19th  June  following,  and  again  dishonoured.  The  only  question 
was,  from  what  period  intereftC  was  40  be  calculated.  Lord  Eticn- 
.borough  left  this  upon  the  custom  of  n^erchant^  to  the  soccial  jai]f> 
who  said  the  holder  of  the  bill  was  entitled  to  ;£lO  per  cent,  as 
damages^  and  .that  interest,  was  lo  be  allowed  only  fn>ai  the  tine 
when  the  bill  was  presented  fur  payment ;  and  t^r.  NVaddington,  ih^ 
foreman,  observed,  that  he  had  known  it  to  be  so  settled  in  a  case 
before  Mr.  Justice  Buller.  VM||ict  accordingly.  But  in  a  case  of 
Harrison  v.  Dickson,  tried  at  toe  same  sitting,  which  .wt^Sjao  action 
against  the  indorser  of  bill  of  exchai^,  di^wi)  upon  Koglf^n^'  ^^^ 
New  South  Wale^»  the  i>lainliff  did  not  claim  iMiy  per  c^msfli^  "P^ 
ihc  principal  as  damages,  and  was  ^Uo;wc|d  ioter^l  iirqin  thence 
the  bill  was  dishonoured  for^^^-acc^^aiice. 

*  Dougan  v.  Banks,  N.P«aiitin|pi  after  MkluT.  57<»«o.^fi»-l^' 
Pocock>  attorney^. 


Tht  only  e.vpence  \^hich  the  bolder  of  a  bill,  at  the  3dly.  SfepcBcct. 
time  it  became  due,  can  be  put  to  by  the  dishonour  of 
it,  is  that  of  ^tue  charge  for  noting  and  protesting,  and 
•he  cannot  demand  more  of  any  of  the  parties  to  the 
bill,  than  a  satisfistction  for  that  expense.  But  a  party 
who  has  been  obliged  to  pay  the  holder  in  con* 
Sequence  of  th^  acceptor's  refusal^  frequently  is  put  to 
other  expencea  by  the  return  of  the  bill,  such  as  re^ 
exchange^  postagt^  commission,  and  provision  \ 

Re-exchange  is  the  expence  incurred  by  the  bill  Re-excbang*. 
being  dishonoured  in  a  foreign  country  in  which  it 
was  payable,  and  returned  to  the  country  in  \vhich  it 
was  made  or  indorsed,  and  there  taken  up:  the 
amount  of  it  depends  on  the  course  of  the  exchange 
between  the  countries  through  which  the  bill  has  been 
negotiated  *.  It  is  not  necessary  for  tlie  plaintiff  to 
shew  that  he  haa  paid  the  re^exchange :  it  appears 
not  to  be  decided,  whether  any  exchange  or  re^-ex"* 
change  can  be  allowed  between  this  and  an  enemy^s 
country'.  It  is  said^  that  the  relative  abundance, 
or  scarcity,  of  money  in  different  countries,  is  what 
forms  the  exchange  between  those  countries.  In 
the  drawing  of  bills  on  a  foreign  country,  the  value 
of  money  ih  that  countiy  is  the  first  thing  to  be  in- 
quired into;  thus,  for  instance,  supposing  7 1>000  livres 
tournois  are  worth  £603  :\9s:  10^/.  English  money 
sterlmg,  and  4iiat  an  English  merchant  has  sold  goods 
of  the  value  of  £663  :\9s:  \0d.  to  a  Frenchman,  who 
wishes  to  pay  him  for  the  same  by  a  bill  of  exchange  ^ 
payable  in  France,  the  bill  must  of  course  be  drawn 
for  71 ,000 livres  tounfiois:  if  at  the  time  the  bill  h 


•  A  Uriel  v.Thoiiws,  2  T.  R.  5$. 

^Culleii,  172. — 1  Monu^uc's  Bank.  La Wf  14$. — For  the  nature 
of  Exchange,  see  Mont.  Esp.  L.  b.  2. 1.  10.  and  Smith's  Wealth  of 
Nations,  2ci.  vol.  t44.  213.  234.  and  the  obsenationti  in  UeTaslet  v. 
Baring,  1 1  East.  269.--BayL  ]  59,  l60. 

>  D^Tastetcr.  Baring,  U  East.  2^5. 

♦  Cullcn,  172. — Gallon,  102. — 1  Montague,  146. — For  the  nature 
of  Exchange,  tec  Mont.  Esp.  L.  b.  2. 1.  10.  and  Smith's  VVealth  of 
Natiomty  Sd  toI.  144.  234.  And  sea  observations  in  De  Tastet  «r. 
Bariogt  11  East.  269. 


^3  Ot  TH£  8UM.R£C0V£BABtE,  &€< 

i<^-      due/  tl^e  exchange  is  in  favour  of  Frances  and  qon« 
sequently  the  value  of  71»000  livres  touraois  exceeds 
that  of  ^€03  3  ]9s:  \0(L  English  .n)oney»  and  the  bill 
be  returned  to  this  country,  and  the  drawer,  or  an 
indorsery  be  called  on  to  take  it  up,  he  may  (as  ia 
the  case  of  Mellish  v*  Simeon  \)  be  obliged  to  pay 
:j6S09  :  4^ :  &d.  more  than  the  amount  of  the  bill,  which 
«um  forms  what  is  called  the  re*excha9ge,  and  is  the 
difference  ^between  the  draft  and  redraft  \    It  appears 
that  the  drawer  of  a  bill  is  liable  for  the  whole 
amount  of  die  re-exchange  occasioned  by  the  cir* 
cuitous  mode  of  returning  tlie  bill  through  the  various 
countries  in  which  it  has  been  n^otiatedj  as  much 
as  for  that  occasioned  by  a  direct  return,  although 
^payment  of  the  hill  were  expressly  prohibited  by  die 
Ja\Vs  of  the  country  on  which  >t  was  drawn'.    But 
die  acceptor  is  not  liable  for  re<-exchange»  for  his 
contract  cannot  be  carried  farther  than  to  pi^  the 
aom  specified  in  the  bill,  together  with  legal  interest, 
where  interest  is  due  ^     Where  A.  deposited  a  sum  of 
money  at  the  banking-house  of  B.^  in  Paris,  for  which 
J3.  gave  him  his  note  payable  in  Paris,  or  at  the  choice 
of  the  bearer,  at  the  Union  Bank,  in  Dover,  or  at 
B/s  usual  residence  in  London,  according  to  the  course 
of  exchange  upon  Paris,  and  after  this  note  was  given, 
the  direct  course  of  exchange  between  London  and 
:Par]s  ceased  altogedier,  having  been  previously  to  its 
total  cessation  extremely  low,  and  the  note  was  at  a 
subsequent  period  presented  for  acceptance,  and  pay- 
ment at  the  residence  of  B.,  in  London,  at  which 
time  there  was  a  circuitous  course  of  exchange  on 
Paris,  by  way  of  Hamburgh,  and  it  was  holden,  that 
A.  was  intitled  to  recover  on  the  note  according  to 
such  circuitous  coifrse  of  exchange  upon  Paris,  at  the 


'  Mellish  V.  Simeon,  2  Heiu  Bla.  278.  vide  note  ancc,  1C2« 
*  Francis  r.  Rucker,  Ambl.  £74.    2  Smitb.  W.  N.  ttS^. 
^  Ante,  122. 
^Napier  v.  Schneider,  12  East*  420.^Ba7l.  l6e. 
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time  when  the  note  was  presented  *.  Between  this  lU-wwUngc 
country  and  India^  it  is  not  customary  to  make  a  dis- 
tinct charge  of  re-exchange;  but  it  has  been  the 
constant  course  with  respect  to  bills  for  payment  of 
pagodas  in  the  East  Indies,  and  returned  protested, 
to  allow  at  the  rate  of  10^.  per  pagoda,  and  five  per 
cent,  after  the  expiration  of  thirty  days  from  the  no- 
tice to  the  defendant  of  the  bill's  dishonour,  which 
includes  interest,  exchange,  and  all  other  charges  ^ 
It  appears  from  the  case  of  Francis  v*  Rucker',  that 
die  drawer  and  indorsers  of  bills^  drawn  in  Pensyl- 
vania  on  any  person  in  Europe,  and  returned  protested 
for  non*payment  to  that  country,  are  liable  to  the  pay- 
ment of  jCSO  per  cent,  advance  for  the  damage  thereof. 
But  the  liability  to  pay  re-exchange  does  not  extend 
to  the  acceptor  of  a  bill  accepted  in  England :  he  is 
only  liable  for  the  principal  sum,  tpgetlier  witli  in- 
terest, according  to  the  legal  rate  of  interest  where 
the  bill  is  payable  \ 

In  De  Tastet  v.  Baring',  a  verdict  having  passed 
for  the  defendants  in  an  action  to  recover  the  amount 
of  the  re-exchange  upon  the  dishonour  of  a  bill  drawn 
from  London  on  Lisbon,  upon  evidence  that  the 
enemy  was  in  possession  of  Portugal  when  the  bill 
became  due,  and  Lisbon  was  then  blockaded  by  a 
British  squadron,  and  there  was  in  fact  no  direct  ex- 
change between  London  and  Lisbon,  though  bills  had 
in  some  few  instances  been  negotiated  between  them 
through  Hamburgh  and  America  about  that  period,  the 
Court  refused  to  grant  a  new  trial,  on  the  presump- 
tion that  the  jury  had  found  their  verdict  on  the  fact 
tliat  no  re-exchange  was  found  to  their  satisfaction  to 
have  existed  between  Lisbon  and  London  at  the  time ; 

«  I  I  I  ■■■    I     .     ■       ■      I    Mil    ■  —I  II  111  ,  I     ■■■     ■     I         < 

'  Pollard  V.  Herries,  3  Bos.  Sc  Pul.  335. — ^Ante,  36?.  and  see  BayU 
159,  1^0. 

*  Auriol  V.  Thomas,  2  T.  R.  52.— Bayl.  l6l. 
^  Francis  v.  Kueker,  Amb.  672. 

*  Woolsley  v.  De  Crawford,  2  Campb.  445. — ^Napier  r.  Schnaidcri 
12  East.  420.  but  sec  Pothier  cited  in  Manning's  Index,  64. 

»  11  Eaii.  265.-2  Campb,  65.  S.  C. 
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the  question  having  been  properly  left  to  them  to 
allow  damages  in  the  name  of  re-exchange^  if  the 
plaintiff,  who  had  indorsed  the  dishonoured  bill  to  the 
holder,  had  either  paid,  or  was  liable  to  pay,  re^x- 
change ;  and  saving  the  question  of  law,  whether  any 
exchange  or  re-exchange  could  be  allowed  between 
this  and  ai  country  in  possession  of  the  enemy. 

With  respect  to  provision^  it  is  said  by  Pediier', 
that  it  is  usual  for  tbe  hoidw  of  a  btlL  to  allow  his 
agent,  to  whom  be  indorses  it  for  the  purpose  of  r^ 
ceiving  payment  for  him,  a  eertasn  sum  of  mo&ey 
called  provision,  at  the  rate  of  so  mueh  per  cent  to 
recompense  him,  not  only  for  his  trouble,  but  also,  if 
such  agent  be  a  ban^ker,  for  the  risk  he  runs  of  losing 
the  money,  which  he  is  obliged  Co  deposit  with  his 
correspondents  in  difTerent  places  for  the  purpose  of 
repaying  his  principal  the  anifount  of  the  -money  le- 
oeived  ^n  the  bills.  And  it  is  said,  that  one  ludf  pa- 
cent,  is  not  an  unreasonable  allowance,  whether  tb^ 
agent  be  a  banker  or  not. 

The  charges  above  enumemted,  are  the  only  legd 
ones,  nor  can  ajty  extraordinary  loss  not  necessarily 
incidental,  which  the  holder  or  other  parties  may  he 
put  to  by  travelling,  or  by  some  advaptageous  e^cage- 
mcnt  being  delayed  or  defeated  by  the  want  of  punc- 
tual payment,  be  in  any  case  legally  demanded  *. 


H  "    I    >l» 


m     •' 


■**" 


«*«■ 


]  '■> 


^Pi.  s6, 87,  as.  . 

*  Lovela»»  235.   cites  Lex  Mere.  46l. — Poth.  pi.  6j. — Aoriol  t. 
TluMDus,  2  T.  :K.  o2.^-Woolslcy  r.  De  CEawford,  C  Campb.  445. 
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CHAPTER  VI. 

0£  THE   ACTION   OF   DKDT   ON   A    BILL,   &C. 

1  HE  remedy  by  action  of  debty  to  enforcef  paynieot 
of  a  bill  or  note,  and  the  proof  of  it  under  a  commis-' 
non  of  bankruptcy f  remain  to  be  considered  in  this 
chapter. 
The  action  of  debt  on  simple  contract  was  formerly  s«ct.  i.  of  ii» 

1    .  ,  /*  1       1.  t  •         action  of  debt  o« 

much  in  uae,  but  was  afterwards  disused  on  account  a  mu  or  note, 
of  the  wager  of  law  ';  it  has  lately  revived  in  prac- 
tice, and  is  now  become  a  common  action  for  the  re- 
covery of  money  due  on  simple  contract  The  princi- 
pal advantages  arising  from  adopting  this  remedy,  are, 
jir^t^  that  the  plaintiff  need  not,  after  judgment  by. 
default,  execute  a  writ  of  inquiry,  or  refer  to  the 
master  to  compute  principal  and  interest;  and,  ^e- 
condly^  that  the  defendant  must,  in  debt,  on  a  bill  of 
exehange^  if  there  be  no  other  count  in  the  declara- 
tion oa  anodier  simple  contract,  put  in  special  bail  on 
bringing  a  writ  of  error  * ;  but  bail  in  error  is  not 
necessary,  on  a  judgment  by  default  in  debt,  on  a  pro^ 
missory  note,  the  validity  of  which  instrument  wa^ 
not  established  until  after  the  Statute  James  1.  c.  8,'. 
And  if  a  declaration,  in  debt  on  a  bill  of  exchange, 
contain  any  one  count  on  a  contract  for  which  debt 
would  not  lie  at  the  time  of  passing  the  Statute 
3  J.  1.  c.  8.  bail  in  error  is  not  necessarv*.  Debt  on 
simple  contract,  also,  is  not  sustainable  against  exe- 
cutors or  administrators  ',  except  in  the  Court  of  Ex- 


'  Glib,  on  the  Action  of  Debt,  363,  4. . 

*  Ablet  V.  Ellis,  1  Bos.  &  Pul.  5249.— Trier  v.  Bridgman,  2  East. 
359. 

'  Trier  v,  Bri<lgman,  2  East.  359- 

♦  Webb  V.  Ceddes,  1  Taunt.  540.— Trier  T.  Bridgman,  2  East.' 359. 
'  Barry  r.  Robinson,  1  New  Hop.  293. — Norwood  r.-Jlead,  Plowd. 

182. — Palmer  v.  Lawson,  1  Lev.  200. — Pincbon'i  case,  9  Co.  86,  7- 
3  Bla.  Com.  347*  . 
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Sect.  1.  Of  the    clicqucr,  whcFC  wager  of  law  is  not  allowed ',  or  by 

action  of  debt  oo  ' 

a  biu  or  note.       Special  custom  in  the  city  of  London  *• 

This  action  may  be  supported  by  the  payee  of  a 
promUsory  note  against  the  maker^  when  expressed  to 
be  for  value  received  ^^  and  by  the  payee  of  a  foreign 
or  inland  bill  of  exchange  expressed  to  be  for  value 
received  against  the  drawer*^  and  by  tlic  first  indorsee 
against  the  first  indorser,  who  was  also  the  drawer  of 
a  bill  payable  to  his  own  order '.  •  In  Bishop  v.  Young  «« 
(the  most  recent  decision  on  the  subject^)  the  court 
said,  ^'  We  do  not  say  how  the  case  would  stand,  if 
*'  the  aqtion  were  brought  by  any  other  person  than 
him  to  whom  the  note  was  originally  given,  or 
against  any  other  person  than  him  by  whom  it  was 
^*  signed  and  made,  or  if  the  note  itself  did  not  ex- 
<<  press  a  consideration  upon  the  face  of  it."  There- 
fore it  is  still  uncertain,  whether  in  respect  of  the 
want  of  privity  between  the  parties,  an  indorsee  can 
support  an  action  of  debt  against  the  drawer  of  a  bill 
or  maker  of  a  note. 

Debt  is  not  sustainable  on  a  collateral  engagement, 
as  on  a  promise  to  pay  the  debt  of  another ';  and,  it 
has  been  holden,  that  debt  cannot  be  supported  on  a 
bill  of  exchange  by  the  payee  against  the  acceptor*; 
therefore  bail  in  error  is  not  necessary  upon  a  judgment 
in  debt  against  the  acceptor  of  a  bill ' ;  ^rst,  because 


"  U.  ibid. 

*  The  City  of  London's  case,  S  Co.  IQGm. 

^  Bishop  V.  Young,  2  Bos.  &  Pul.  7S.— Bayl.  l62.— Selwyn  4tk 
ed.  S63.  n.  69' 

*  Bishop  V.  Young,  2  Boi.  &  Pul.  82,  3,  4. — Hodges  v.  SttvrarJ, 
Skin.  346. 

* V. f  Exchequer,  A.  D.  ISIT. 

*  Bishop  r.  Young,  2  Bos.  ^  Pal.  78.  84. 

'  Anonymous,  Hanh*.  486. — Com.  Di^.  lit.  Debt,  B. — ^Pimlow  r. 
Baily,  2  IaJ.  Haym.  1040.— Hodiden  v.  llarridge,  2  Saund.6^b. 

'  Bishop  V.  Young,  2  Bos.  &  Pul.  80.  82,  83.~Anonymoos,  tisnir. 
485. — Simmonds  v.  Parminter,  1  Wils.  48S<~BrDwiie  r.  London, 
1  Mod.  285.— Gilb.  Debt,  8C4.— Com.  Dig.  tit.  Debt,  B.— Aiiony- 
jnous,  12  Mod.345.— Bayl.  94.— I  Taunt.  540.-2  Caibpb.  187-  n.  «. 

»  Webb  r.  Geddes,  1  Tauut.  540. 
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ho  privity  of  contract  exists  between  those  parties ' ;  Secti.  0/  iht 

A  jf       f  .  .  /•    1  t  .        ,     •ction  of  debt  #11 

ana,  secondly y  because  in  an  action  of  debt  on  simple  «  bui  or  nott. 
contract,  the  consideration  ought  to  be  shewn,  which 
is  not  stated  in  a  declaration  on  a  bill,  and  an  ac* 
ceptance  is  only  in  the  tiature  of  a  collateral  promise 
or  engagement  to  pay,  which  creates  no  duty ».  In 
Rumball  v.  fiall ',  the  plaintiiF  recovered  in  an  action 
of  debt  on  a  promissory  note,  and  in  another  reporter 
it  is  said,  that  debt  will  lie  against  the  maker  of  a 
note,  but  not  against  an  indorser*.  In  Vdsh  v. 
Craig  %  it  was  holden  that  debt  would  not  He  upon^^a 
note,  but,  as  it  has  been  observed,  it  does  not  appear 
by,  or  against,  what  particular  party  that  action  was 
brought c,  though  from  the  argument  of  counsel  it 
may  be  inferred,  that  the  action  M'as  Against  an  in- 
durser  7.  Debt  is  not  sustainable  on  a  promissory  note 
payable  by  instalments^  unless  the  whole  be  due  *• 


■^^  •  •    •  --'-  '  -  .:.---;.■«,-   1-  .       ,        |t»-- 


^  Rol.  Ab.  597'  pi.  4.  10.— Corc'ft  case,  1  Dyer,  21.  a. 

^  Bishop  V.  Young,  2  Bos.  6t  Pul.  S3.— Hodges  v.  Steward,  1  S»!k» 
125.  pi.  5. — ViD«  Ab.  tit.  Bills,  N.  But  perhaps,  the  action  of  di'bt 
might  now  be  sustainable  by  the  payee,  &c.  against  an  acceptor,  Jfr«^« 
because  with  respect  to  privity  of  contract  it  has  been  holden,  that 
if  one  deliver  money  to  another  to  pay  over  to  a  third  person,  the 
cestui^ue  ase  may  sustain  an  action  of  debt  agaihst  the  bailee  to  ro^ 
cover  it,  Harris  r.  De  Bcrvoir,  Cro..  Jac.  6S7- ;  1  Rol.  Ab.  441 .  597* 
1.  55. — Whorewood  o.  Shaw,  Yelv.  23. ;  and  the  acceptance  of  a  bill 
amounts  to  a  promise  in  law,  to  pay  the  amount  of  it  to  the  person 
in  whose  favour  it  is  drawn  ;  llusscy  ^,  Jacob,  1  Ld.  Haym.  88. ; 
and,  itcomdly^  because  an  acceptance  is  not  a  collateral  eni;agemciit| 
nor  is  it  similar  to  a  promise  by  A.  to  pay  the  debt  of  B.,  if  B.  do 
not,  an  argument  which  was  adduced  in  support  of  the  doctrim*,  but 
the  acceptor  is  primarily  liable ;  Bishop  <v.  Young,  2  Bos.'^t  Pul.  83.V 
und,  Uuily^  because  whenever  the  .common  law  or  cvstoni  ruiseiLi^ 
duty,  debt  lies  for  it,  Anonymous,  Hardr.  486.  Com.  Dig.  Debt,  A» 
liussey  9,  Jacob,  Ld.  Raym.  S8.  on  which  grt>ulid  Iwisdcn,  J.  hcld^ 
that  indebitatus  assumpsit  would  lie  on  a  bill  of  «.xchange  at  the  suit 
of  the  payee  against  the  acceptor.  Brown  v.  Londou,  1  Vent.  152* 
.Anonymous,  Holt.  296.— Anonymous,  12  Mod.  345. -^Hodges  ih 
Steward,  Skin.  346.  ace. — Brown  ^,  London,  1  Freem.  14.-^1  Mod. 
285. — 1  Vent.  152.  S.  C. — Hodges  v.  Steward,  Comb.  204.  contra. 

'  Rumball  or.  Ball,  IQ  Mod.  38. ;  observed  W  in  Bishop  P.  Young, 
2  Bos.  &  Piil.  fi4* 

«lMod.  Ent.dllpt.  Id. 

•  Welsh  «.  Craig,  2  Stra.  680.— 8  Mod  Ifd.  A.  C.  observed  oft  m 
Bishop  V.  Young,  2  Bos.  &  Pul.  80,  1,2. 

^  Bishop  tr.  Young,  2  Bos.  &  Pul.  81.— BayL  94.  n:  c^ 
'  Bishop  V.  Youngf  2  Bos.  h  Pul.  80. 

*  Audder  p.  Phcep  I  Hen.  Bla«  548. 
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CHAPTER  VII. 


OF   BANKRUPTCY. 


xN  the  preceding  chapters,  our  attention  has  been 
principally  directed  to  the  consideration  of  the  reme- 
dies in  cases  where  the  parties  to  a  bill,  or  other  nego- 
tiable security,  may  be  supposed  to  be  solvent.  In  this 
chapter  the  rights  and  liabilities  of  the  parties,  and  the 
course  of  proceeding  in  the  case  of  bankruptcy ^  will 
be  treated  of.  In  this  inquiry,  we  shall  only  consider 
nthat  part  of  the  law  of  bankruptcy  which  peculiarly 
relates  to  bills  of  exchange  and  other  negotiable  secu- 
rities. 

The  subject  is  to  be  qonsidered  under  the  following 
heads : 
I,  What  constitutes  a  trading  by  being  a  party  to 

bills. 
II.  The  act. of  bankruptcy  in  relation  to  bills. 
III.  Th6  petitioning  creditor's  debt  being  bolder  of 
:      bill. 
'   •    ly.  The  proof  of  bills,  &c. 

>  1st.  'What  bills  may  be  proved, 
fid.  Who  piay  prove. 

3d;  Against  whom  and  tinder  what  cOmmi^ion. 
'    4th.  For  what  j^ims.  or  to  wliat  extent  the  proof 
'  may  be  made. 
*    .  ,  5th.  The  time  of  proof  and. of  claims. 

\  Cth,  The  mode  dud  t^rms  of  proof,  and  remedy 

-  foe  the  dividend* 

•         *  ■    •        • 

7th.  The  consequences  of  not  proving,  and  effect 

of  certificate. 
V.  Of  mutual  credit. 
VI.  General  tffeci  of  bankruptcy  on  the  property 
of  the  bankrupt  and  of  others.   ' 


BANKRUPTCt*  S49 

-     . 
I.  WHAT  CONSTITUTES    A  TRADIKO  BY    BBINa  A   PARTT  T9^ 

With  respect  to  the  trading ;  drawing  and  tedra\^r  i.  Tiit  tr«dio|. 
ing  bilU  of  exchange,  for  the  sake  of  the  profit,  is  t 
trading  sufficient  to  subject  a  party  .to  be  made  a  bank*^    \  . 
rupt,  without  other  circumstances,  if  it  be  general 
and  not  merely  occasional '.    This  is  founded  oq  the 
ISEliz.  c.  7.   and  21  J.  1.    c.  19.  s.  S.  which  enact, 
"  That  every  person  using  the  trade  of  •  mercHandise 
by  way  of  bargaining,   exchange,    bartering,  chevi- 
saace,  or  otherwise,  in  gross  or  by  retail,  tuay  become 
bankrupts."     Instances  of  this  description  do  not  of- 
ten occur-     In  the  case  of  Richardson  v.  Bradshaw  \ 
the  bankrupt  Wilson  for  several  years  received  money 
from  officers  and  other  persons,  and  his  cashier  gave 
accountable  notes  for  it,  and  these  persons  drew  from 
time  to  time  upon  Wilson  for  such  sums,  payable 
either  to  bearer  or  order,  as  they  thought  proper ;  and 
this  repeated  dealing  was  held   to  be  a  trafficking  in 
exchange,  and  a  trading  sufficient  in  itself  to  subject 
him  to  a  commission  of  bankruptcy  ^  upon  the  prin- 
ciple, that  persons  of  this  description  make  merchatl^ 
dise  of  money  and  bills,  and  gain  an  extensivd'  credit  - 
upon  the  profits  of  that  course  of  dealing,  *  iii  the  same.    *' 
manner  as  other  merchants  and  traders  do  by  buying    ' 
and  selling,  or  using  the  trade  of  merchandise  in  gross, 
or  by  retail|  with  respect  to  other  goods  and  moveable 
chattels*.     On  the  same  principle,  borrowing' money    •' 
abroad  for  the  purpose  of  repaying  it  in  England  at  a' 
certain  rate  of  exchange,  and  repayinjg  it  by  bills  upon 
bankers  in  London,  to   whom  foreign  bills  were  re-  • 

mitted  tp  make  the  payment,  was  held  to  be  a  trading  ^ 

. — , _j 

*  RicharUson  v.  Bradshaw,  1  Atk.  129- — HanJkey  u.  Jones,  CoWp.- 
745. — 1  Mont.  22. — Cullen,  10. — Cook.  52. 

*  1  Atk.  12s.— Cook.  61. 

^  Richardsoa  v.  Bradshaw,  1  Atk.  129.— £x   P^rtc  Wii»un,  i  Atk«. 
218. 

*  2  Bla.  Com.  475.  ^  . 
'  iDglis  V.  Grant,  5  T.  R.  530.    I  Mont.  2«                       -  *     . 
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V IV  (r|diB|«  But  an  occaaional  drawiQg  and  redrawing  bills  of  ex- 
change, though  for  th^  sak«  of  profit,  as  where  it  is 
4onc  for.  the  purpose  of  raising  money  to  improve  a 
person's  own  estate,  or  for.  other  private  occasions, 
will  not  render  a  person  liable  to  the  bankrupt  laws\ 
-And  the  statutes  relating  to  Exchequer  Bills  *  expressly 
provide  that  a  party  circulating  the  same  shall  not  be 
deemed  a  trader  within  the  l^ankrupt  laws, 

II.  THK  ACTS  or  BANKRUPTCY  IN  RBtATXON  TO  BILLS. 

J^^^i^btak*       With  respect  to  the  act  of  bankruptcy;  stopping 

payment,  or  refusing  payment  of,  or  renewing  a  bill 
of  exchange,  does  not  amount  to  an  act  of  bankruptcy  >• 
Cut  a  denial  by  a  trader  to  the  holder  of  a  bill  of  ex- 
change actually  due,  or  to  his  clerk,  at  any  time  of 
the  day ,«^ when  it  became  due,  constitutes  an  aet  of 
bankruptcy,  which   cannot  be  avoided  by  afterwards 
appearing  in  public  and  paying   the  bill  before  five 
o'clock  of  that  day  \     So  if  a  commission  has  been 
issued  against  a  party  to  a  bill,  and  he  after  wards  coin* 
promises  with  the  petitioning  creditor  by  paying  a  part 
of  the  debt,  this  will  in  itself  constitute  an  act  of 
bankrupjtcy • ;    and  though  stopping  payment  is  not 
of  itself  an  act  of  bankruptcy,  the  statutes  which  pro* 
tect  payments  and  other  transactions  taking  place 
after  a  secret  act  of  bankruptcy,  expressly  provide 
that  stopping  paymeut  shall  be  equivalent  to  notice 
of  the  act  of  bankruptcy  ^;  but  the  mere  circumstance 
of  a  person^s  renewing  a  bill  is  not  deemed  stopping 
payment  or  notice  of  insolvency ^ 


■  Hankey  v,  Jones,  Cowp.  745. — 1  Mont.  126.^«-<Canen,  IS.— Co«fc« 
66,  1. — Harrison  v.  Harrison,  2  £sp.  Rep.  565. 

*  See  the  statutes,  Cooke,  S4. 

^  CulUii«  65  ^— Anonymous,  1  Campb.  492.  (nV 

♦  Colkett  V.  Freeman,    2  T.  R. 59— Mucklow  «.  May,  I  T*wfr 
479.— Ex  parte  tevy,  7Vin.  6 1.  pi.  14. 

*  £x  parte  Ged|;e,  3  Ves.  jun.  S49.*-Cunen,  57* 

•  46  Geo.  3.  c.  1^.  8.  3.    49  Geo.  3.  c.  12K 

#  \  Campb.  452.  - 
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III.   OF  A  PETITIONING  CREDITOR  IN   RBSPBCT  OP  A  BILL. 

IVith  respect  to  the  petitioning  creditors  debt ;  s.  Petitioniof 

-  11.,,  .1,1  1  11      creditor'*  debt. 

when  the  bill  or  note  is  completely  due  and  payable 
before  the  act  of  bankruptcy,  his  right 'to  strike  a 
docquet  stands  precisely  in  the  same  situation  as  that 
of  other  demands  completely  due.  But  with  respect 
to  bills  and  other  negotiable  securities  not  due  at  the 
time  of  the  act  of  bankruptcy ,  the  holder  stands  in  a 
different  situation.  The  date  of  a  promissory  note  made 
by  a  bankrupt,  is  primd  facie  evidence  to  shew  that 
the  note  existed  before  the  bankruptcy ;  but  no  decla- 
ration by  the  bankrupt,  subsequent  to  his  bankruptcy, 
would  be  admissible  to  prove  the  fact '.  But  if  two 
persona  exchange  acceptances,  and  before  the  bills  are 
mature,  one  of  them  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the  other,  as 
will  sustain  a  commission  *. 

The  7  Geo.  1.  c.  31 »;  enables  persons,  who  have 
given  credit  on  bills,  bonds,  promissory  notes,  or  other 
personal  securities,  not  due  at  the  time  of  the  act  of 
bankruptcy,  to  prove  the  same  under  a  commission, 
deducting  a  rebate  of  interest  at  jC^per  cent;  how« 
ever,  the  Sd  section  enacted,  "  That  no  such  creditor 
•'  shall  be  deemed  or  taken  to  be  a  sufficient  creditor 
for  or  in  respect  of  such  debt,  to  petition^  or  join 
in  any  petition,  for  the  obtaining,  or  suing  forth 
"  any  commission  of  bankruptcy,  until  such  time  «is 
*'  such  debt  shall  become  actually  due  and  payable/' 
But  the  statute  5  Geo.  12.  c.  30.  s,  22.  reciting  that 
(his  last  restriction  has  been  found  to  be  inconvenipnt, 
enacts,  **  That  persons  taking  bills,  bonds,  promissory 
"  notes,  or  other  personal  security  for  their  money, 
**  payable  at  a  future  day,  may  petition  for,  or  join  in 
••  petitioning  for,  any  commission  of  bankruptcy." 

I-     I      -        i  ■!         ■         -        -    '■'       —        ■       ■  -     I      ■!  II.  !■  .  ■       .  I       I         ■      I  III.  .MM  I       ■     ■        ^1      I  I  ,.    , 

•  Taylor  v.  Kinlock,  I  Stark.  175.  179.— "^  Rose,  4/4. 

»  SkrraU  v.  Austin,  4  Taunt.  ^00.   208. — ^2  Row,  I  I'i. 

'  S(^  th^  statute  in  the  Appcntiix  ;  and  a»  to  the  words  "  give 
**  crt'dit**,  9<:e  Lord  i*!llcnborotigh  »  observation  in  Starcy  v.  Barnes, 
7  Kast.  441. 
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f:«5l!?5f II?K*»         Since  this  statute,  if  a  bill  be  accepted  before  the 

act  of  bankruptcy,  though  it  be  not  then  payable, 
the  holder  may  issue  a  commission  against  the  ac- 
ceptor * :  and  as  a  bill,  although  not  due  at  the  time 
of  the  bankruptcy  of  the  drawer  or  indorser,  may  be 
proved  uiider  a  commission  against  them «,  it  should 
seem,  that  since  the  Statute  5  Geo.  2.  c.  30.  s.  22.  a 
commission  might  also  be  issued  against  such  parties'; 
but  it  has  recently  been  doubted,  at  nisi  prius,  whether 
a  bill  of  exchange  is  a  good  petitioning  creditors  debt 
against  the  drawer  before  it  becomes  due,  or  has  been 
dishonoured  by  the  acceptor*. 

It  was  recently  determined  ^  that  a  bill  of  exchange 
to  the  precise  amount  of  jClOO,  drawn  and  issued  by 
a  trader,  before  an  act  of  bankruptcy,  but  becoming 
due  afterwards,  is  sufficient,  when  due,  to  found  a 
petition  for  a  commission  of  bankrupt  against  him, 
though,  allowing  a  rebate  of  interest,  there  was  not 
at  the  time  of  the  act  of  bankruptcy  a  debt  of 
^100. 

A  creditor,  by  a  bill  or  note,  made  by  the  bankrupt 
before  an  act  of  bankruptcy,  but  not  indorsed  to  the 
holder  till  after,  is  allowed  to  be  a  petitioning  cre- 
ditor; for  this  is  a  case  in  which  the  law  allows  the 
assignment  of  a  chose  in  action,  and  the  assignment 
relates  to  the  original  debt,  and  the  assignee  stands  in 
the  original  creditor's  place  *.  For  the  same  reason, 
a  creditor  may,  to  a  debt  due  to  himself  before,  tack 
a  note  of  the  bankrupt,  indorsed  to  him  after  the 
bankruptcy,  to  make  up  the  sum  required  by  the 
statute :  it  being  sufficient  within  the  words  of  the 
statute,  that  there  is  an  existing  debt  (of  the  requi- 

'  1  Mont.  44.— Culleo,  74. 

*  Macarry  v.  Barrow,  «  Str.  949.-3  Wjls.  l6.  S.  C— Ex  parte  Ad- 
ney,  Cowp.  460— J  Mont.  150.— Cullen,  98.— BayL  193,  4. 

^  Starey  v.  Barnes,  7  l:last.  435. 
^  Rose  V.  Rowcroft«  4  Campb.  245. 

*  Brett  V  Levett,  13  Ease.  213.— Bayl.  193.  n.  3. — 1  Ro$c,  112. 
^  Ex  parte  Thomas,  1  Atk.  73. — Auon.  2  WiU.  135.— Bingley  v. 

Maddisou,  Co.  B.  L.  19.^CuUeUy  7^^l  Mout.  43.  4fi.*-4  Caopb. 
246.  in  notes.— Bay].  194,  5. 
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site  ampunt)  in  the  person  of  the  petitioning  creditor  s.  ^^^^f"'jl^ 
at  the  time  he  petitions  \     It  must  be  proved,  how- 
ever, in  order  to  support  the  commission,  that  the  bill    • 
was  endorsed  by  the  bankrupt  to  the  petitioning  ere* 
ditor  before  the  suing  out  of  the  commission*. 

The  holder  of  a  bill  or  note  to  the  amount  of  JClOO^ 

or  upwards,  though  he  may  have  bought  it  for  less,  is 

a  creditor  for  the  full  sum,  and  may  issue  a  Commis-* 

sion  ^    But  these  statutes  only  enable  creditors  upon 

written  securities  to  issue  a  commission,  and  do  not 

enable  a  creditor,  for  goods  sold  on  credit  not  elapsed> 

to  strike  a  docquet^   although  the  agreement  were, 

that  the  .goods  should  be  paid  for  by  a  present  bill 

payable  at  a  future  day  ^     And  these  statutes  do  not 

affect  bills  of  exchange  or  other  securities  given  or 

indorsed  afttr .  the  act  of  bankruptcy,  on  which  tlic 

commission  is  founded^  in  respect  of  which  a  person 

cannot  in  general  be  a  petitioning  creditor';   and 

though  tlie  46  Geo.  3«  c.  135.  s.  2.  enables  persons  to 

prove-  debts,  contracted  after  a  secret  act  of  baukr 

ruptcy,  and  before  the  commission,  yet  it  does  not 

authorize  a  creditor  to  strike  a  docquet  in  respect  of 

such  a  debt  ^ 

But  when  a  good  petitioning  creditor's  debt,  and 
au  act  of  bankruptcy  subsequent  to  it  has  been  proved, 
it  is  not  sufficient^  in  order  to  invalidate  a  commis^ 
sion  founded  on  it,  to  prove  a  prior  act  of  bankrupt* 
cy,  without  also  proving  a  prior  debt,  .sufficient  to. 
sustain  a  commission ;  and  it  is  not  competent  for  the 
bankrupt  himself  to  set  up  a  former  act'  o£  bank« 

*  G  laister  V.  Htf wer,  7  T.  R,   4gS.— Cooke,  20.— CuUen,  75,— 

1  Mont.  48.  •  '      *  . 

*  Rose  v.  Rowcroft,  4  Campb.  245«, 

*  Ex  parte  Uc,  1  P.  Wm$.  l^^-—^^  parte  Marlar,  1  Atk.  150.^ 
1  Mont.  48. 

^  Hosktus  nf.  Duperoy,  9  East.  498. — Coihay  p.  Murray,  1  Campb^ 
535. 

*  Moss  v.  Smith,  1  Campb.  489,  490  — CuUen,  73.— -I  Mont.  40, 
41.;  but  !>ec  the  validity  of  all  contracts  entered  into  after  a'sccrel 
act  of  bankruptcy,  more  than  two  calendar  months  before  the  dale 
of  the  commission,  4()  Gio.  3.  c.  135. — Bayl.  195,  6* 

^  Moss  V.  Smith,  i  Campb.  4S9. 
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3.  j'etitioninu      ruptcv,  ill  ofclcr  to  Invalidate  his  >coiii mission  *.  And 

<retftt6r*s  debt.       .^,*  ,  i-n/-  i*m» 

if  a  creditor  take  a  bill  after  an  act  of  bankraptcyy 
for  a  debt  contracted  before,  drawn  by  the  faanknipt 
upon   one  who  had  no  eflfects  in  his  hands  at  the 
time,   or  previous   to  the  bill's  becoming  doc,  the 
original  debt  is  not  extinguished  by  want  of  notice 
to  the  drawer,  of  the  bill's  having  been  dishonoured, 
and  is  sufficient  to  support  a  commission.     Want  of 
notice,  though   in  general  tantamount  to  payment, 
is  not  so  in  this  case;  for  having  no  efiects  in  the 
drawee's  hands,  he  cannot  be  injured  \     And  it  has 
even  been  held,  that  if,  after  committing  a  secret 
act  of  bankruptcy,  a  trader  gives  to  his  creditor  a 
bond  for  a  debt,  due  on  simple  contract  before  the 
act  of  bankruptcy,  it  does  not  so  far  extrngui^  tlie 
simple-contract  debt,  as  to  deprive  the  creditor  of  his 
right  to  petition'.    Where,  however,  the  laches,  or 
conduct  of  the  holder,  have  deprived  him  of  his  re- 
medy at  law  against  the  trader,  who  has  committed 
an  act  of  bankruptcy,  it  will  be  equally  incompetent 
to  him  to  strike  a  docquet    And  in  general,  if  the 
commission  be  against  the  drawer  or  indorser  of  a 
bill,  it  must  be  proved  that  he  had  due  notice  of  non- 
payment, the  same  as  in  an  action,  but  proof  that 
after  an  act  of  bankruptcy,  he  admitted  that  he  knew 
the  bill  would  not  be  paid,  will  suffice \ 
'   It  was  held  in  the  ease  of  Man  v.  Shepherd  \  that 
if  a  creditor,  knowing  that  his  debtor  has  committed 
an  act  of  bankruptcy,  receive  part  of  his  debt,  the 
payment  is  void,   and  the  original  debt  remains  in 
force,  and  will  support  a  commission,  founded  on  the 
petition  of  such  creditor.     But  a  debt  which  could 
not  be  recovered  in  an  action,  in  consequence  of  a 


«  The  King  V.  Bullock,  1  Taunt.  71.-— Bayl.  195,  6. 

*  Bickerdikc  v.  Bollroan,  1  T.  R.  405.— Cullcn*  75. 

'.  A^ibrose  V.  Clendon,  2  Stra,  1043. — Daw  v.  Uoldswortb,  ?ak% 
C4.— CuUen,  75.— 1  Mont.  41  to  44. 

♦  Brett  r.  Levclt,  13  East.  213, — 1  Rose,  103.  d.  a, 
'  6  T,  R.  79;--.Cullcn,  69.— 1  Mont.  35, 
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pica  of  the  Statute  of  Limitations,  nor  in  equity  by  ^^^^f^^^ 
analogy  to  it,  will  not  be  sufficient  to  support  a  com^ 
mission,  or  be  proveable  under  it '.  And  in  general, 
whatever  objection  would  pieclude  the  holder  of  a 
bill  from  recovering  at  law,  or  in  equity,  will  equally 
preclude  him  from  issuing  a  commission  of  bank- 
ruptcy ;  for,  as  observed  by  Lord  Chancellor  Eldon, 
in  the  case  Ex  parte  Dewdney,  "  The  meaning  of  the 
"  legislature  in  the  bankrupt  acts,  requiring  the  Lord 
"  Chancellor  to  give  execution  to  all  the  creditors, 
"  was,  that  this  species  of  execution  should  be  given 
*^  to  those  creditors  whp,  if  a  commission  had  not 
"  issued,  could  by  legal  or  equitable  remedies  have 
"  compelled  payment."  Hence,  it  is  necessary  in 
considering  when  a  person  may  strike  a  docquet,  or 
prove  in  respect  of  a  bill  of  exchange,  to  keep  in 
view  the  rules  which  have  been  stated  in  the  previous 
part  of  this  work,  as  well  as  those  more  particularly 
relating  to  this  part  of  the  subject. 

When  the  debt,  in  respect  of  which  the  docquet  is 
to  be  struck,  is  due  to  several  persons^  whether  as 
general  partners  or  otherwise,  they  must  all  be  pe- 
titioning creditors,  and  a  commission,,  founded  upon 
the  petition  of  one  of  such  creditor^,  could  not  be 
supported*;  the  proceedings  under  a  commission 
being  analogous  in  this  respect  to  an  action'.  But  it 
is  not  necessary  that  all  the  partners  should  join  in 
the  affidavit  of  the  debt.  It  will  suffice,  if  one  of 
them  swear  that  the  debt  is  due  to  himself  and  part- 
ners *. 

The   petitFoning  creditor  is  considered  as  having 

determined  his  election  by  taking  out  a  commission, 

\  '  ■      ■   ■       ■         ■  ■     ■       ■   ■        ...    I      ■    ■  I     ,^ 

'  £x  pane  Dewdney»  l5Ves.  jun.  479*  and  498.  ace;  but  see 
1  Cooke,  15.  contra, — ISVcs.jun.  495.  If  bankrupt  don't  object 
|io  one  else  can.  See  5  Burr.  2638.-^1  Mont.  38.-^15  V'cs.  juii* 
491.  3,  4. 

*  Rockland  v.  Newsome,  1  Taunt.  477. — I  Campb.  474.  S.  C. 

'  I  Saund.  153.  n.  1.  291.  f.  g.— 2  Stra.  820.— 1  Bos.  &  Pul-  73. 

♦2Cqoke,  1. — 4  Mont.  J  4.  note  b.  vide  Form  of  Affidavit,  pott, 
Appendix/ 
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*jJ^|JJ*g^*  and  IS  not  allowed  afterwards  to  proceed  it  law, 

though  for  a  demand  which  is  alleged  to  be  distinct 
from  that  on  which  he  sued  out  the-commission  \ 

iV.  6w  tHB  PROOF'  or  BILLf  VNDER  A  COMMISSION. 

4.  FPMf  of  biiu.      Previpusly  tp  the  statute  7  Geo.  1.  c.  31.  no  debt, 

unless  it  were  completely  due,  and  payable  at  the  timt 
of  the  act  of  bankruptcy  could  be  proved,  though  ii 
Vecame  due  before  the  issuing  of  the  commission  \ 
This  statute  contains  the  following  recital  and  enact- 
ments :— 

"  Whereas  merchants  and  other  traders  in  gooij^ 
^*  have  been  very  often  obliged,  and  more  especiali) 
**  of  late  years,  to  sell  or  dispose  of  their  goods  and 
^  merchandizes  to  such  persons  as  have  occasion  for 
^*  the.  same,  upon  trust  or  credit,  and  to  take  bilK 
^  bonds,  .promissory  notes,  or  other  personal  »  seco- 
•*  rities  for  their  moneys,  payable  at  the  end  of  three, 
"  four,  or  six  months,  or  other  future  days  of  pay- 
^  ment;  ajid  the  buyers  of  such  goods  becoming 
'^  bankrupts,  and  commissions  of  bankruptcy  being 
"  taken  out  against  them,  before  the  money  upon 
"  such  bonds,  notes,  or  other  securities  became  p?y- 
**  able,  it  hath  been  a  question  whether  such  persons^ 
**  giving  *uch  credit  on  such  securities,  should  be  let 
"  in,  to  prove  their  debts,  or  be  admitted  to  have  any 
"  dividend,  or  other  benefit  by  the  commission,  be- 
"  fore  such  time  as  such  securities  became  payable, 
**  which  hath  been  a  great  discouragement  to  trade, 
**  and  great  prejudice  to  credit  within  this  realm;' 
for  remedy  whereof,  it  is  enacted^  "  That  all  and 
"  every  person  and  persons,  who  have  given  credit, 
"  or  at  any  time  or  times  hereafter,  shall  give  credit 

■I  ^1      ■     I    ■       ^■l■         ■  I     1.       ■■■■       wi    ■  ■  ■    Pi— — i.^— — ^.— — ^11^ 

'  £x  parte  Uswis,  1  Atk.  154. — Ex  parte  ChUow,  3  Ves.  juo.  1.— 
Ex  pane  Ward,  1  Atk.  153.— Cullen,  154.— Cooke,  25. 

*  Barnford  v.  Burrell,  2  Bos.  &  Pul,  I. 

'  the  statute  says,  "  persons,"  but  this  is  a  mistake,  see  5  Geo,  ^ 
c.  30.  s.  22, 
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"  on  such  securities  as  aforesaid^  to  any  person  or  per-  4.  Proof  of  bau- 

"  sons,  who  is,  are,  or  shall  become  bankrupts,  upon 

^'  a  good  and  valuable  consideration,  bond  fide,  for 

"  any  sum  or  sums  of  money,  or  other  matter  or 

**  thing  whatsoever^  which  is  or  shall  not  be  due  or 

"  payable  at  or  before  the  time  of  such  person's  be- 

'^  coming  bankrupt,  shall  be  admitted  to  prove  his, 

"lier,  and  their  several  and  respective  bills,   bonds, 

''notes,  or  other  securities,   promise,  or  agreements 

•*  for  the  same,  in  like  manner  as  if  they  were  made 

a 

''  payable  presently,  and  not  at  a  future  day;  and  shall 
"  be  entitled  unto,  and  shall  have  and  receive  a  pro- 
^  portfonable  part,  share,  and  dividend,  of  such  bank- 
"  rupt's  estate,  in  proportion  to  the  other  creditors  of 
''  such  bahknipt,  deducting  only  thereout  a  rebate 
"  of  interest^  and  discounting  such  securities,  payable 
"  at  future  times,  after  the  rate  of  five  pounds  per 
'^  centum  per  annum,  for  what  he  shall  so  receive,  to 
"  be  computed  from  the  actual  payment  thereof,  to 
"  the  time  such  debt,  duty,  or  sum  of  money,  should 
"  or  would  have  become  due  and  payable^  in  and  by 
^  such  securities  as  aforesaid.^  In  the  second  section 
it  is  enactedi  *'  That  all  and  every  person  or  persons, 
''  who  now  are,  or  shall .  become  bankrupts,  shall  be 
"  discharged  of  and  from  all  and  every  such  bond, 
"  note,  or  other  security  as  aforesaid^  and  shall  have 
"  the  benefit  of  the  several  statutes  now  in  force 
against  bankrupts,  in  like  manner,  to  all  intents  and 
purposes,  as  if  such  sum  of  money  had  been  due 
and  payable  before  the  time  of  his  becoming  a  '  '. 
baukrupt.** 

The  subsequent  statute,  5  Geo.  S.  c.  ^0.  s.  22. 
is  considered  as  a  legislative  construction  of  the 
7  Geo.  1.  c.  31.  and  to  confine  that  statute  to  written 
securities  *.     But  it  is  provided  by  the  49  Geo.  S. 


'  Hoskins  v.  Duperoy,  S  ^it*  503.  and  Parslow  v,  Dearlove, 
4f  East.  438.  These  cases  settle  the  point  doMbted  in  Culkn.  74. 
and  1  Mont.  45.  •       . 


4€ 
€4 
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4.  Proo/  of  wu,  c.  121.  b*  9-  '*  That  all  persons  who  have  given  credit 

*•  to  any  person  who  shall  become  bankrupt,  upon 
"  good  and  valuable  consideration  for  any  ntoney 
•*  whatever,  which  shall  not  be  due  or  payable  at  or 

before  the  time  of  such  pqrson's  becoming  bankrupt, 

shall  be  admitted  to  prove  such  their  debts,  as  if  the 

same  were  payable  presently,  or  not  at  a  future  day; 
^  and  shall  be  entitled  to,  and  shall  have  and  receive 
^  proportional  dividend^  equally  with  the  other  cr^ 
^  ditorsy  deductingi  in  England,  £5  per  cent.,  end  in 
^  Ireland,  £6  per  cent,  interest,  to  be  computed  from 
*^  the  actual  payment,  to  the  time  such  debts  would 
^*  become  payable,  according  to  the  terms  upon  which 
**  the  same  were  contracted." 

Upoi^  these  statutes,  tlie  proof  of  a  bill  of  excliaogc 
under  a  commission^  may  be  considered  under  the 
following  heads  :«-t- 

Utf  What  billy  note^  ^\c.  may  be  proved. 

9id,  Who  may  prove. 

3dy  Agaimt  whom^or  under  what  commission. 

4thf  For  what  sums^  or  to  what  extent y  the  proof 
may  be  made. 

Sthy  The  time  of  proofs  and  of  claims. 

6 thy  The  mode  and  tef*ms  of'  proof,  and:  remedy  for 
the  dividend. 

7 thy  The  consequence  of  not  proving,  and  effect  of 
certificate. 

Uty  JVhat  Bills  are  proveable. 

ittynuim         From  the  judgment  of  Lord  Eldon,   in  the  case 

Ex  parte  Dewdney ',  it  may  be  collected,  tliat  wherever 
a  bill  of  exchange,  or. other  negotiable  security,  would 
be  valid  at  law,  so  as  to  support  an  action,  it  may  be 
proved  under  a  commission ;  and,  on  the  other  hand,  it 
appears  to  be  a  general  rule,  that  a  bill,  not  available 
at  law  or  in  equity,  cannot  be  proved  under  a  com- 


■  Ex  parte  Dewdney,  15  Vcf.  jun.  455.  —  Ex  parte  Mumfori. 
15  Vet,  jun.  389.  and  Buy!.  19K 
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mission.    A  bill  founded  upon  an  usurious  gaming,  or  itt  wiMbuii 
otiier  consideration^  rendering  it  void  by  some  statute, 
cannot  be  proved,  even  by  a  bond  fide  holder  * :  and 
whenever  the  holder  himself  has  received  the  bill 
upon  any  illegal  contract,  he  cannot,  in  general,  prove 
such  bill  in  respect  of  such  consideration  * ;   and  the 
assignees  and  creditors  have  a  right  to  insist,  that  the 
whole  security  is  void,  and  unless  they  submit  to.  pay 
Avhat  is  really  due,  the  court  cannot  order  it,  and 
fre(|uent  applications  of  that  sort  have  been  refused  '. 
In  £x  parte  Bulmer^    where    promissory  notes' 
given  by  a  stock*broker  for  the  balance  of  an  accoun;t 
of  money  advanced  to  him  to  be  employed  in  stock- 
jobbing transactions,   contrary  to  the  Stock  Jobbing 
Act,  and  part  of  the  consideration  consisted  of  the 
profits  upon  those  transactions,  and  the  residue  for 
money  received,  which  he  liad  applied  to  his  own  use, 
Lord  firskine  would  not  permit  the  petitioner  to  prove 
the  promissory  notes  as  binding  obligations,  as  the 
consideration  for  them  was  made  up,  though  in  a  very 
small  part,  of  the  fruit  of  the  illegal  use  of  the  money 
lodged  with  the  bankrupt,  but  allowed  the  petitioner 
to  prove  the  sum  applied  by  the  bankrupt  to  his  own 
use,  as  money,  had  and  received .» ■. 

Where  the  consideration  of  the  bill  consisted  of 
two  parts,  one  bad  and  the  other  good,'  and  no  statute 
declares  that  tlie  bill,  under  such  circumstances,  shall 
be  absolutely  void,  the  rule  in  equit}*,  as  well  as  in 
bankruptcy,  is,  that  the  security  shall  avail  as  to  what 
was  good.  And,  therefore,  where  a  broker,  having 
been  employed  to  effect  some  insurances,  one  of  which 
was  illegal,  (being  on  a  voyage  from  Ostend  to  the 
East  Indies,)  the  principal,  in  consideration  of  the 


. » I ■  ^  I  ■  <■ 


'  Ex  parte  Skip,  2  Vet.  jun.  489. — Ex  P«rtc  Mather,  3  Vc».  jun. 
373. — Ex  parte  Mc^ridge,  Cooke^  233. 

^  Ante,  88  to  115.  at  to  illegality  of  considtTation  in  gcnoml. 

'  Per  Lord  llardwicke,  in  Ex  parte  Skip,  2  Vc».  jun,  4S9, — Cullcn, 
«9.— 9  Ve».  juo.  84. 

*  13  Vcs.  jun.  313.  and  320. 


MH^uib     money  laid  but  ia  effecting  them^  indorsed  to  him  a 

bill  drawn  by  himself^  and  payable  to  his  own  order^ 
upon,  and  accepted  by  a  person,  who  afterwards  be- 
came a  bankrupt ;  tlie  broker  (the  indorsee)  was  not 
allowed  to  prove  under  the  commission  issued  against 
the  acceptor,  in  respect  of  such  part  of  the  debt  as 
arose  on  the  illegal  insurance ;  but  it  was  held,  he 
might  prove  for  the  rest  on  the  bill  itself '.  Where 
there  has  been  an  antecedent  legal  debt,  and  a  bill  is 
afterwards  taken,  but  which  turns  out  to  be  invalid, 
on  account  of  usury,  or  otherwise,  the  demand  for  the 

•  antecedent  debt  may  be  resorted  to  and  proved*. 
In  regard  to  the  form  of  the  bill,  or  the  mode  of 

acceptance,  or  transfer,  the  same  objections  which 
would  in  general  preclude  tlie  holder  of  a  bill  from 
suing  at  law,  would  equally  prevent  him  from  proving 
under  a  commission.    A  bill  or  note,  payable  at  a 

•  certain  time,  or  on  demand,  is  proveable,  though  the 
demand  be  not  made  till  after  the  act  of  bankruptcy  ^ 
Thus,  if  a  bill  or  note  be  payable  on  a  contingency, 
it  cannot  be  proved  ♦.  So  with  regard  to  the  accept- 
ance, it  must  be  of  such  a  nature,  that  the  party  might 
have  supported  an  action.  We  have  seen,  that  in  the 
case  of  £x  parte  Dyer  ^,  it  was  held,  that  a  letter, 
undertaking  to  accept  bilU  already  drawn,  is  an  ac- 
ceptance,  and  that  the  bills  may  be  proved  as  ac- 

.cepted.  The  indorsement  also  is  governed  by  the 
same  rules  in  bankruptcy,  as  in  an  action,  and  there- 
fore, hi  re  Barrington  v.  Burton  ^  where  B.  banded 

•  over  a  negotiable  note,  for  valuable  consideratioo, 


-k*. 


*  Ex  parte  Matb«r,  3  Ve«.  jun.  373. — Callen,  89. — I  Mont.  115. 

*  Ex  parte  Blackbiirne,  10  Vcs.  jun.  906.— FerraU  r.  Stbam  asd 
otbors,  1  Saund.  295.-3  Campb.  II9. — 2  Taunt.  184. 

'  £x  parte  Beaiifoy,  Co.  E.  i^  159. 

^  Ex  parte  Adney,  Cowp.  460. — Ex  parte  TooteU,  4  Vfs.  jun.  37'^* 
Ex  pane  Minet,  14  Ves.  jun.  lS9.--Ex  parte  Barker;  9  Ves.  jan. 
110,— In  re  Barrington,  2  Scho.  &  Lef.  112.— -I  Mont.  127-  n.  c— 
Instances  of  contingencies,  see  ante,  55   to  64. 

*  6  Vcs.  jan  9.— Ante,  230. 

«  2  Scho.  Ac  Lef.  1 12-— And  sec  Ex  parte  Harrison^  S  Bro.  5l5.— 
Cooke,  209. 
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toG.  not  indorsinfi:  it,  butsriving:  a  written  acknow-  ist  wimt  buif 
ledgment  on  a  separate  paper,  to  be  accountable  for 
the  note  to  G.,   and  G.  indorsed  the  note,  which,  to- 
gether with  the  written  acknowledgment,  came  into 
the  hands  of  M.  for  valuable  consideration,  and  B. 
and  the  several  parties  to  the  note,  became  bankrupts, 
it  was  held  that  M.  could  not  prove  the  note  against 
the  estate  of  B.,    the  written  acknowledgment  not 
being  assignable,  but  was  entitled  to  have  the  amount 
made  an  item  in  the  account  between  B.  and  G.  and 
to  stand  in  the  place  of  the  latter '.     So  a  written 
undertaking,  guaranteeing  the  payment  of  a  note  of 
a  third  person,  not  due  at  the  time  of  the  act  of  bank- 
ruptcy, is  not  a  debt  proveable\ 

Bills  made  payable  to  fictitious   payees   may  be 
proved  by  the  indorsees  for  a  valuable  consideration 
against  the  acceptor,  or  any  party  who  knew  at  the 
timie  that  the  payee  was  a  fictitious  person'.    And 
wher^  a  party,  who  has  become  bankrupt,  has  trans- 
ferred a  bill,  but  has  by  mistake  omitted  to  indorse  it^ 
be  or  his  assignees  may  be  compelled  to  indorse,  so  as 
to  enable  the  holder  to  prove  ♦.   A  bill  which  has  been 
lost  before  or  after  it  is  due,  may  be  proved,  upon  the 
parties  giving  a  sufficient  indemnity  to  the  satisfaction 
of  the  commissioners  ^     But  wherever  the  holder  of 
a  bill  has  been  guilty  of  such  laches  or  conduct,  as 
would  discharge  the  party  at  law,  supposing  he  had 
continued  solvent,    they  will    equally  preclude    the 
holder  from  proving  under  a  commission  against  him* 


■  Ante,  1S7.— CuHen,  100,  111.— 1  Mont.  142.  149,  150. 

*  Ex  parte  Adney,  Cowp.  460. 

^  Bennett  v.Fartiell,  1  Campb.  180.  130.— Ante,  84.  n.  8. — Ex  parte 
Clark,  3  Bro.  23&.-*-arid  £x  parte  Allen,  Co.  B.  L.  172. —  1  Mont. 
U5. 

*  Ex  parte  Greening,  13  Vcs.  jun.  206.— Ante,  T50.~CuHeni  100, 
111.  —  I  Mont.  142.*  —  brailh  f ,  Pickering,  Peake^  C.  N.  P.  50.  — 
3  Ro«.  &  PnL.  40. 

'  Kx  parte  Greenway,  6  Vet.  jim.  812.  See  farther  as  to  lost  biU9» 
ante*  1 90  to  9Q4. 

*  Cx   parte  Wilson,  11  Ves.  jun.  410.^Ante,  25&  554— CoIUd, 
99,  100.— Cooke,  167, 8,  9- 

O  O 
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And  where  the  remedy  on  the  bill  may  have  been 
extinguished  at  law  or  in  equity  by  the  Statute  of 
Limitations,  the  holder  will  not  be  allowed  to  praire 
under  a  commission  '• 

Where  a  bill  has  been  paid  or  considered  as  can- 
celled or  settled  by  another  billi  it  cannot  be  proved. 
But  bills  in  lieu  of  which  other  bills  are  giveDi  if  per- 
mitted to  remain  with  the  holder,  may  be  proved,  in 
the  event  of  the  latter  bills  not  being  paid  \ 

idlj/y  JVho  may  prove. 

Witli  respect  to  the  person  who  may  prove  a  bill, 
we  will  consider  first,  the  proof  by  a  person,  who 
being  the  holder,  gave  value  for  it  at  the  time  be 
became  so ;  and  secondly,  the  proof  by  a  person  wha 
did  not  originally  give  value  for  the  bill^  but  has 
»iact  been  compelled  to  pay  it, 

Firstf  The  bond  fide  holder  of  a  bill  or  note,  made 
originally  for  a  valuable  consideration^  may  prove 
for  the  whole  sum  contained  in  it,  either  agamst  the 
acceptor,  the  drawer,  orindorscrs,  whether  die  bill 
was  due  or  not  at  the  time  of  tlie  act  of  bankruptcy ' ; 
but  he  must  be  holder  for  his  own  nse,  not  as  trustee 
for  another,  indebted  to  the  estate  ^.  And  when  a  bill 
or  note  is  drawn  before,  but  indorsed  after  the  secret 
act  of  bankruptcy  of  the  acceptor  to  another  person, 
the  indorsee,  tliough  he  cannot  set  off  the  amount  of 
the  sum  payable  to  any  demand  on  him  by  the  as* 
signees,  because  the  statute  5  Geo.  S.  c.  30.  relates 
only  to  mutual  debts  due  before  the  bankruptcy';  yet 
he  may  be  a  petitioning  creditor  for  the  amount,  or 


•  Ex  parte  Dewdney,  15  Vet.  jun.  479^-^Ant.c,  554,.  5. 

•  Ex  parte  Barclay,  7  Vcs.  jun.  597- 

f  7  Geo.  I.  c.  31.— Aitio,  556\— Starcy  »•  Barnes,  7  Ea«t435. 
•  *  Fair  t.  MUver,  Ifi  East.  139t  140. 
«  Cooke»  567.— Marsh  v.  Chambers,  2  Stra.  1234.— Grw^r,  Da- 
hai«,  1  T.  R.  114.— Dkkson  v.  Evaiis,  6  T.  R.  57.— Ex  pane  Hale, 
3  Vcs.  jun.  304.— Hankey  r.  Smith,  3  T.  U.  507-   a.  a.  — Cuilca^ 
S105. 74.— 1  MontagBc,  543* 
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prove  it  under  the  commissioD,  because  he  stands  in  «^-  ^"^  "^y 
the  place  of  the  person  from  whom  he  received  the 
instrument ;  and  tlie  deb(  is  not  created  by  the  in« 
dorsement,  but  by  the  acceptance  of  the  bill,  or  mak« 
ing  of  the  note  * ;  nor  will  the  circumstance  of  a  note 
being  indorsed  after  it  was  due  make  any  difference  K 
And  if  an  indorser  or  drawer  of  a  bill  for  a  valuable 
consideration^  take  up  and  pay  the  whole  bill,  after 
the  bankruptcy  of  the  acceptor,  or  of  any  other  party 
liable  to  him  on  the  bill,  and  the  bill  has  not  beea 
proved  by  some  previous  holder,  under  the  commis-* 
sion  against  such  acceptor  or  other  party,  such  in<* 
dorser  or  drawer  is  entitled  to  prove  it  under  the 
commission  against  the  acceptor  or  such  other  party '; 
and  it  has  even  been  decided,  that  wliere  the  bankrupt 
had  accepted  a  bill  for  the  accommodation  of  the 
drawer,  and  the  indorser  had  indorsed  the  bill  also  for 
the  accommodation  of  such  drawer^  and  had  paid  it 
after  the  bankruptcy,  he  might  prove  it  under  the 
commission  against  such  acceptor  \  So  in  the  case^ 
£x  parte  Hale  ^  it  was  decided,  tlmt  the  acceptor  be« 
coming  bankrupt,  and  the  petitioner,  having  indorsed 
ix  before  the  bankruptcy,  took  up  the  bill,  he  might 
prove,  though  he  qould  not  set  off  a  debt  due  from 
him  to  the  estate.  And  it  lias  been  decided,  that  if 
an  acceptor  for  the  honour  of  the  drawer,  after  t^ 
bankruptcy  of  tlie  original  acceptor,  pay  the  bill,  he 
may  prove   it  under   the   commission  against  such 


*  Ex  parte  Brymer,  Cooke,  l64,  5. — 1  Mont.  48. — Cooke,  19, 
»64,  5.— Cites  Ex  parte  Thomas,  1  Atk.  73. — Anon.  2  Wits.  135. — 
£t  vid.  Toms  v.  Mytton,  2  Stra.  744.  o.  1.— Glaister  v.  Hewer,  7  T« 
ft.  4.9Sf»  500.— 3  Bos.  &  Pill.  395.— Sec  46  Geo.  3.  c.  135.  s.  5. 

*  Biogley  v.  MadUison,  K.  B.  Mich.  Term,  l7Sd.-*-Cooke^  19.-« 
7  T.  R.  570.  S.  C. 

'  Joseph  V.  Orme,  2  New  Rep.  ISO. — Buckler 'V.  Bultivant,  3  East.' 
72. — Ex,ptLite  Bryiner,Co.  B.  L.  l64.— Ex  paneSedcloni  cited  7^*  R« 
56s. — Howie  v.  Ikxtor,  3  East.  177. — Ami  sec  1  Mont*  147.  n.k.r- 
Culirn,  9S.  n.  36  — Bayl.  197—1  Rose,  20. 

*  Howie  V.  Baxter,  3  East.  177* — 1  Mont.  152.  but  qo»re.  Sectht 
€asi*s  post»  as  to  a  party  tp  an  accommodation  bill. 

»  3  Vfs.  jun.  304. 

0  0  8 
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2d.  Who  raij      original  acceptor '.    But  this  doctrine  \ras  over-ruled 

prove.  °  ■ 

in  the  case  £s  parte  Lambert  ^  in  which  it  was  de- 
cided, that  such  acceptor  supra  protest,  cannot  prove 
under  the  commission  against  the  original  acceptor, 
where  the  latter  had  received  no  consideration  from 
the  drawen 

'  If  the  holder  of  a  bill  prove  it»  and  receive  divi- 
dends under  the  commission  against  the  acceptor,  and 
also  under  «  commission  against  another  party,  die 
assignees  of  the  latter  cannot  pxovt  under  the  com- 
mission against  the  acceptor  the  amount  of  the  di- 
vidends so  paid  by  them.  Upon  this  point  all  the 
Judges  agreed,  in  the  case  of  Cowley  v.  Dunlop ',  for 
the  same  debt  cannot  be  prdvcd  twice.under  tlie  same 
commission^  and  tliere  is  no  hardship  upon  the  in- 
dorser,  whose  estate  has  also  been  compelled  to  pay  a 
dividend,  because  it  cannot  exceed  the  deficiency  of 
the  amount  of  the  bill,  beyond  the  dividend  paid  by 
the  acceptor,  and  such  deficiency  would  be  the  very 
sum  whicli  the  indorser  would  have  lost,  had  he  been 
the  holder  of  the  bill. 

With  respect  to  an  accommodation  bill,  or  a  bill 
where  one  of  the  parties  may  have  subscribed  his 
name  without  having  received  any  value,  many  diffi- 
culties very  frequently  arise  as  to  the  right  of  the 
parties  to  prove.  A  party  who  has  bond  fide  given  a 
valuable  consideration  for  such  a  bill,  we  have  seen, 
is  not  affected  by  the  want  of  consideration  between 
other  parties*,  and  comequent ly  may  prove  under  a 
commission  against  such  other  parties  ^  But  a  party 
who  has  not  given  value  for  the  bill,  but  has,  since 
the  act  of  bankruptcy  been  obliged  to  take  it  up,  fre- 
quently stands  in  a  different  situation,  and  in  many 
cases  has  been  considered  as  unable  to  prove  under 

'  Ex  parte  Wackerbarth,  5  Yes.  jun.  574. 

*  13  Vcf.  jun.  179. 

'  7  T.  R.  565.— I  Mont.  148.  note  g. 

♦  Ante,  8S  to  9^.^^%  parte  Rushforih,  10  Ves.  jun.  4l6,  7.  . 
^  CuUcn,  97. 
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the  commission,  on  the  ground  that  he  is  not  clothed  *^'  ^"^  ~y 
with  the  rights  of  the  bon&  fide  holder,  nor  can  justly 
swear  that  the  bankrupt  was  indebted  to  him  at  the 
time  of  his  bankruptcy.    The  rules  upon  this  subject 
may  be  arranged  under  the  following  heads  :-^ 

I.  Where  there  is  cross  paper  between  the  parties 
to  tlie  accommodation* 

II.  Where  the  accommodating  party  has  taken  a 
security. 

III.  Where  the  accommodating  party  has  no  secu'^ 
fity. 

Isty  When  he  has  paid  before  the  bankruptcy. 
Qdj  When  he  has  not  paid. 
Sdj  When  he  may  compel  the  holder  to  prove. 
4/A,  When  he  may  prove  under  the  Stat  49  Geo.  3. 

C   J  4ft  J .  S.  o. 

First,  If  a  bill  of  exchange  or  promissory  note,  be  »•  Ci»m  buu. 
given  either  in  consideration  of  another  bill  or  note, 
the  consideration  is  valid,  and  the  holder  may  prove  it 
under  a  commission  of  bankruptcy  * ;  and  whether  in 
an  exchange  of  bills,  one  bill  were  transferred  in  con-^ 
sideration  of  the  other,  it  must  be  determined  by  the 
particular  circumstances  of'  each  case^  The  bills 
need  not  be  payable  at  the  same  time ',  but  any  vari* 
ation  in  the  times  of  payment  of  the  respective  bills, 
is  evidence,  whether  the  parties  did  or  did  not  transfer 
the  bills  in  consideration  of  each  other;  nor  need  the 
bills  be  for  the  same  sums,  but  any  variation,  is  evi-^ 
dence,  whether  the  parties  did  or  did  not  transfer  the 
bills  in  consideration. of  each  other*,    And  it  seems,. 


*  Ex  parte  Msyciwell,  and  Ex  parte  Beaufoy,  Cooke,  169. — £x 
parte  Clanricafclc,  Cooke,  l62. — Rolfe  v.  Caslon,  2  Hen.  Bla.  570^ 
Cowley  Of,  Dunlop,  7  T.  R.  665.-rBuckler  p.  Buttivaqt,  9  East.  72. 
1  Mont.  13S. 

^  Vid.  judgment  of  Lord  EUenhoroagh  in  Buckler  v.  Buttivant; 
3  EUnt.  72. — 1  Mont.  13S.  As  to  dhtinction  between  cross  bilb  and 
reciprocal  accommodation,  see  Bayl.  201. «— May  prove,  hut  caiHipl 
issue  commission,  Bayl.  203.  n.  2.r-T4  Taunt.  200. 

^  Ex  parte  Maydvell,  Cooke,  159^— Bucklers.  Buttiyant,  S  E^U 
7.3.— 1  Monl.  I3S. 

^  Backler  v.  BttUivant,  3  East.  7l2*-^Ex  parte  Lee^  1  P.  Wms.  7^9^ 
I  Alont«  S39« 
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«d.  Who  may       that  an  a^ccmcnt  by  each  party  to  pay  his  own  acf 
1.  CroM  buii.      ceptance,  is  conclasive  evidence  that  the  bilh  \itTt 

given  in  considetation  of  each  other  \  Tlie  consider* 
adon  of  the  bill,  for  this  purpose,  may  be  an  accept^ 
ance  of  the  party  to  whom  it  is  transferred*,  or  the 
acceptance  of  another  person  ^  or  a  promissory  note  ^ 
There  is  a  material  difference,  however,  between 
tihe  right  of  strcb  a  party  to  a  bill  to  prove  it,  and 
that  of  a  person  who  has  actually  advanced  a  valuable 
eonsideration  for  a  bilL  The  latter  is  entitled,  with- 
out qualification,  to  prove  and  receive  a  dividend 
immedis^tely  in  equal  proportion  with  the  other  cre- 
ditors *.  But  the  former,  diough  he  is  entitled  to 
prove  the  cross  bill  before  he  has  taken  up  his  own  *, 
yet  the  dividends  will  be  withheld  until  the  account 
relative  to  the  cross  bill  is  finally  settled  and  ad- 
justed ^ 

.  A  person,  who  has  accepted  ^  bill  in  consideration 
of  the  drawer's  accepting  a  cross  bill,  and  where  it 
is  understood  that  each  party  shall  pay  his  own  ac- 
ceptances, cannot  prove  under  a  commission  against 
such  drawer  any  payment  made  on  his  own  accept* 
ance,  either  before  or  after  tlic  bankruptcy  of  the 
drawer,  there  being  no  implied  contract  of  indemnity 
in  the  case  of  such  cross  acceptances  ;  but  each  party 
is  considered  as  looking  to  the  liquidation  of  his 
claim  on  the  other,  b^  the  bill  which  he  took  in  lieu 


*  Cowky  v.  Dunlop,  TT.  R.  565.— Buckler  r.  Ootrivftiit,  S  East. 

72,^1  Mwnt.  139. 

'    *  See  the  observations  of  Lc   Blanc,  J.  3  East.  84. — Cowley  v. 

Dunlop,  7  T.  It.  565.— 1  Mont.  139.— Bay*.  202,  3. 

'  Ex  parte  Clanricaide,  Cooke,  l62. — Buckler  v.  ButUvant,  3  Cast. 
72.— 1  Mont.  139* 

^  Ex  parte  Maydwoll,  Cooke,  159.r- 1  Mont  139. 

>  £x  parte  Marshall,  1  Atk.  130.— Ex  parte  King,  Cooke.  157^— 
Ex  parte  Crosloy,  Cooke,  15S. — Ex  parte  Brymer,  CoMke,  l64. 
•    *  Ex  parte  Cianrtcarde,  Cooke,  l(iO. — Ex  pane  Curtis,  and  Ez 
parte  Lee,  Cooke,  159*— Culten,  133,  4.— 1  Mont  139*  554. 

^  lo  Cooke,  5th  edition,  l62.,  itis-statedj  tkat  the  sui«^  cannot 
|lrovc  till  he  has  taken  up  bis  owti  paper;  but,  in.  1  MoHlague,  139>f 
it  is  stated  to  be  settled  otherwise,  though  formerly  doubted.  Bui  the 
dividends  are  Witfaiield^  s^  4  TafotiU  904,  5*— Bi^L  S04»  n.  l<  205. 
SVes.531. 
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of  bU  o\m,  and  his  remedy  thereon,  and  to  those  t<u  vko  uty 
only;  in  which  case  the  lav  will  not  raise  any  implied  x.  ctms  wns. 
promise  ultra  the  bills ".    The  party  as  acceptor,  has 
no  remedy  against  the  drawer,  for  payment  of  his  own 
acceptances,  because  he  did  not  accept  in  considera- 
tion of  a  prombe  of  indemnity,  but  in  consideration 
of  an  agieement,  or  rather  of  an  actual  and  executed 
delivery  of  other  acceptances  to  the  same,  or  nearly 
the  same  amount  *.    And  consequently,  in  these  cases' 
of  cross  acceptance,  the  payment  made  by  a  party  on 
his  own  acceptance,  cannot  be  proved  under  a  com^ 
mission  against  the  other  acceptor,  although  no  pay-" 
ment  whatever  has  been  made  by  the  latter  on  his 
acceptance  the  only  remedy  being  on  the  cross  bill  *. 
It  has  been  held,  that  if  a  person  become  a  bankrupt, 
and  the  dealings  between  the  bankrupt  and  a  credi* 
tor  consist  of  cross  bills,  which  are  respectively  dis* 
honoured,  and  a  cash  account  composed  of  payments 
in  RK>ney,   and  of  payments  on  bills  duly  honoured, 
all  the  dishonoured  bills  must  be  struck  out  on  both 
sides,  and  only  the  cash  balance  be  proved  under  the 
commission*.     But  if  the  drawer  of  a  bill,  accepted 
in  consideration  of  his  own  acceptance,  take  up  and 
pay  the  whok  bill  after  the  bankruptcy  of  the  acceptor, 
and  the  bill  has  not  been  proved  by  the  holder  under 
the  commission,  such  drawer  may  prove  it  '•    Though 
if  the  assignees  of  the  drawer  of  a  bill,  accepted  in 
consideration  of  his  own  acceptance,  pay  dividends 
to  the  holder,  who  also  receives  dividends  under  the 
commission  against  the  acceptor^  the  drawer  cannot 


■w-^^ 


i««» 


■  Cowley  r.  Duolop,  7  T.  R.  565.— Buckler  v.  BuUivaot,  3  Ea»^^ 

72. 
^^  Per  Ld.  Etlenborottgb»  Cb.  J«  in  Buckler  v.  Buttivsnt.  S  East.. 

SI. 

*  Cowley  V.  Dunldp,  7  T.  R,  565.— Buckfer  v.  Buttivsnt,  3  East. 

72. 

♦  Ex  parte  Walker,  4  Vet.  jun.  373.— Ex  parte  Earle,  5  Ve«.  juii.  833. 
1  Moot.  141. 148. ;  see  the  uteeryations  of  Lawrence*  J.  in  Bvckkr 
V.  ButUvant,  3  East,  83,  84.-^ooke,  J6l,  2.— Bayl.  206.  n.  2.  207.. 

#  Cowley  V,  Dunlop,  7  T.  R.  565,-1  MonU  147.— 2  New  U,  180. 
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S.  Sorety  hafing 
a  securil^. 
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prove  the  aqiount  of  such  dividends  under  such  latter 
commission  \ 

Secondlifj  Besides  these  cases  of  cross  paper^  a 
party  to  an  accommodation  bill  frequently  receives  by 
way  of  indemnity  a  bill  or  note.  If  an  accommoda- 
tion  acceptor^  or  other  party,  who  puts  his  name  to  a 
bill  without  having  received  value,  take  at  the  same 
time  from  the  principal,  or  party  accommodated,  by 
way  of  indemnification^  a  bill  or  note  for  a  sum  of 
money  payable  at  a  day  certain,  he  will  be  allowed  to 
prove  immediately  upon  such  counter  security,  though 
the  debtor  becomes  a  bankrupt  before  such  counter 
security  is  payable,  and  before  the  surety  himself  has 
paid  or  been  called  upon,  or  even  couUU  by  the  terms 
of  his  engagement,  be  called  upon  to  pay  to  the  cre- 
ditor*; and  this,  notwithstanding  the  counter  security 
has  been  negotiated  by  the  party  and  returned  to  him 
after  the  bankruptcy'.  It  has  been  observed,  that 
such  a  construction,  however  it  may  appear,  to  a 
common  apprehension,  repugnant  to  the  real  truth  of 
the  transaction,  and  the  real  justice  of  the  case  as 
between  the  parties,  has  been  founded  upon  this,  tliat 
such  a  counter  security  creates  an  absolute  debt  at 
law,  for  which  the  surety *s  liability  is  a  sufficient  con- 
sideration, and  on  which,  therefore,  he  is  entitled  im- 
mediately to  come  in  as  a  creditor  under  the  commb- 
sion.  With  a  view,  however,  to  prevent  the  injury 
which  might  be  done  to  real  creditors  by  allowing 
such  constructively  absolute,  but  really  contingent 
creditors,  to  receive  dividends  upon  debts  which  may 
never  exist  but  in  iaw^  it  has  been  thought  necessar}', 
where  there  are  cross  demands  between  the  surety  and 
the  bankrupt  upon  counter  paper,  as  it  is  called,  and 
upon  which,  till  either  has  actually  paid,  they  are 
substantially  only  sureties,  though  nominally  creditors 

'  Cowley  V.  Dunlop,  fT.  R.  565.— 1  Mont  148. 
*  Ex  parte  MaydweU,  Cooke,  157.— 2  Hen.  BU.  570.  S.  C— CoU 
len,  135,  4.— 1  Mont.  131,  132.  134.  153.  157,  15S. 
'  Ex  parte  Seddon,  cited  in  7  T.  R.  570. 
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of  each  other,  to  suspend  the  dividends  till  it  appear  «d.wi»o»ay 
vhat  the  surety  actually  pays,  and  how  far  he  ex-  2.  surety lavi^s' 
onerates  tl»^  t^nkrupt's  estate  from  his  own  paper  ■.      ^^^c""^/- 

A  security  of  this  nature  must  be  a  bill,  note,  or 
bond,  payable  at  all  eveut^s,  and  not  a  mere  parol,  or 
written  undertaking  to  indemnify*.  A  promissory 
note  payable  on  demand,  or  a  bill  payable  at  all. 
events,  are  sufficient  securities  to  enable  a  surety  to 
prove,  though  no  demand  has  been  made  before  the 
act  of  bankruptcy  >•  But  if  the  acceptor  of  a  bill  re-r 
ceive  from  the  drawer  an  undertaking  to  indemnify,^ 
or  a  receipt  for  his  .acceptance^  as  for  money  receivedj^ 
this  is  not  such  a  counter  security  as  creates  a  debt 
capable  of  being  proved  \  In  £x  ]>arte  Metqalfe  % 
where  A.  and  B.  became  bankrupts,  the  assignees  of 
B.  were  allowed  .to  prove  under  the  commission 
again^  ^.,  a  cash  balance  due  from  A.  to  JB«,  but  thc^ 
dividends  were  ordered  to  be  retained  to  reimburse  tliQ 
estate  of  A.  what  it  should  be  compelled  to.  pay  upoA 
a  distinct  transaction,  viz.  a  loan  of  bills  from  A.  tq 

■ 

£.,  s<Mue  of  whiph  had  becin  dishonoured,  so  that  tho 
money,  th«is  in  tlie  handi  of  A*^  was  in  the  jiature  of 
a  cross  security  and  indemnification  against  the  ac- 
commodation paper.  So  in  tlie  case  of  Willis  v.  Free- 
man^, Lord  EUenboFOMgh  said,  that  the  case  of  WiU- 
kins  V*  Casey  ^,  has  established^  that  if  a  man,  who  has^ 
funds  in  his  hands  belonging  to  a.  trader  who  has 
committed  a. secret  act  of  bankruptcy,  accept  a  bill' 
for  that  trader  witliout  knpwing  of  such  act  of  b^nk- 
ruptcy,  he  may  apply  those  funds,  when  the  bill  be- 
comes due,  to  the  discharge  of  his  own  acceptance^ 


*  Ex  parte  Ciirtis,  Cooke,  1 59. — Ex  parte  Lee,  ibid. — CuUen,  134. 
»  Vanderhaytlen  v.  De  Paiba,    3  Wils.  328.  —  Chilton  p.  VVifl^n, 

3  Wils.  13.— Cullen,  131.— I  Mont.  156. 
'  Ex  parte  Maydwell,  Cooke,  159. — 1  Mont.  158. 

*  Ex  parte  Beaufpy,  Cooke,  1 59.— Smith  v.  GelU,  7  T.  R.  4S9^— 
Snaith  v.  Gale,  7  T.  R.  364.— Cullen,  138.— 1  Mont.  157* 

»  U  Ve8.jufi.404.*-rl  Campb.  12.— 12  East.  659. 

*  12  Ea*t.  659.— Hammond  v.  Barclay,  2  £a»t,  227* 
^7  T.  R.711. 
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td.  wiia  maj  though  a  commission  of  bankruptcy  may  have  issued 
t;  s«rety  haviiif  ^  *^^^  interim,  and  will  be  protected  against  any  claimi 
« seewity*         ^^le  assignees  may  afterwards  make  upon  him  in  lespect 

of  the  funds  so  applied 

It  IS  not  necessary,  in  all  cases,  that  the  security  to 
tlie  accommodating  party  should  be  given  expressly  a 
an  indemnity.    Thus  it  was  held,  in  the  case  £x  parte 
Bloxham  ■,  that  bankers,  who  have  accepted  bills  for 
the  accommodation  of  the  bankrupt,  may  prove  upon 
the  bills  drawn  by  him  and  remitted  to  them  in  tlie 
eourse  of  their  banking  account,  though  their  accept- 
ances were  not  due  at  the  time  of  the  bankruptcy ; 
and  it  being  objected,  that  the  acceptance  was  not 
such  a  consideration  as  gave  the  bankers  a  right  to 
prove  upon  the  bills  deposited,  but  not  due  rill  after 
the  bankruptcy,  and  that  when  the  banker  accepted^ 
not  having  bills,  but  bills  were  deposited  afterwards^ 
to  indemnify  him,  that  is  not  such  a  giving  credit  as 
fells  within  the  statute  7  Geo.  h  c.  3].,  and  tl)at  in 
£k  parte  Maydwell,  the  acceptance  was  upon  the  ex- 
press credit  of  the  note,  and  that  consequently  this 
case  was  distinguishable.    The  Lord  Chaneellor  said, 
tliat  "  in  Ex  parte  Maydwell,  it  was  held,  that  the 
**  liability  by  the  acceptance  was  a  good  consideration 
"for  the  pmniissory  note,  and  the  proof  was  permitted, 
^*  Cases  occurred  afterwards  demonstrating  some  mis* 
^  chief  in  that  doctrine :  the  pctrty  proving,  but  not 
^^  taking  up  his  own  acceptance;  and  tlie  Lard  Chan* 
^'  cellor  afterwards  put  that  condition  upon  them»  that 
"  they  should  take  up  their  acceptancesi    Upcm  this 
'^  soil;  of  transaction,    bankers  acceptmg  upon   the 
*'.  C4:edit  of  bills  remitted  from  the  country »  they  must 
'^  be  entitled  to  prove^  but  they  should  prove  upon 
*^  the  securities." 

Where  a  person  has  become  a  party  to  a  bill  or 
note,  for  the  accommodation  of  another,  and  has  been 
obliged  to  pay  it  after  the  bankruptcy,  he  may  set  off 

*  S  Ve|.  jun.  531.— Bay|,  805* 


^ch  payment  against  a  debt  due  from  him  to  the  ^d.  who  mair 
banknipt  at  the  time  of  Im  bankruptcy '.     But  this  is 
a  case  of  mutual  credit  under  the  statute  5  Geo,  2, 
c.  50.  which  will  be  afterwards  more  fully  considered. 

Tkirdljfy  Where  a  person  has  become  a  party  to  an  s.  wberetv^iufcii 

accommodation  bill,  or  note,  though  there  is  neithec 

cross  paper,  nor  a  security  in  his  hands  to  indemnify' 

bim,  yet,  if  he  has  paid   the  bill  before  the  act  of 

iankruptey  of  his  principal,  it  is  proveable  under  the 

commission*;   but  if  he  has  paid  such  bill  or  not^ 

after  the  act  of  bankruptcy  of  his  principal,  he  cannot> 

ill  general,   prove  under  a  commission,  unless  he  caa 

avail  himself  of  the  provisions  in  the  statute  4d  (jco.  S. 

c.  IS],  s.  8.    Tiiis  is  perfectly  clear  in  the  case  of  aa 

accommodation  accept  or,  or  maker  of  a  note,  wha 

being  the  parties  primarily  liable,  can  have  no  remedy^ 

upon  them.    Thu6  where  a  person  accepted  a  bill  to. 

accommodate  the  drawer,'  upofi  a  par6l  promise  by  the 

latter  to  find  nK>ney  to  take  it  up  wlien  due,  and  to 

save  the  acceptor  Imrmless,  but  who  did  not  take  it 

up  when  it  became  due,  and  soon  after  was  a  bank^ 

rupt,  and  the  acceptor,  after  the  bankruptcy  of  the 

drawer,  was  sued  upon   the  bill  and  taken  in  exrcu« 

tion  for  the  debt  and  costs,  it  was  held  that  no  debt 

accrued  to  him  from  the  drawer,  till  he  paid  the  debt 

and  costs,  or  (which  was  the  same  thing  as  actual  pay« 

ment)  tHl  he  rendered  his  body  in  satisfaction  thereoft 

and  this  not  being  till  after  t)ie  bankruptcy  could  not 

be  proved  under  the  commission  against  the  drawer  •• 

And  it  makes  no  difference  if,  instead  of  a  parol  pro« 

iiiise,  the  surety  takes  a  promise  in  writing  from  the 

drawer  tliat  be  will  take  up  the  bill  when  due  ^.     Tlie 


I  tf  ■> 


» 

'  Ex  parte.  Boyle,  Cooke,  56l. — Smith  v.  Hodson,  4  T.  R.  211.— 

Atkinson  v.  Elliot,  7  T.  R.  378. 
*  Cullcn,  129.— I  Mont  131.  153.— 13  Fast.  427* 
'  Chiltpn  t.  Wiffio,    3  Wilson,  13.— Young  r.  Hockley ».BIa.  Rcp^ 

S39.    3^11800,346.-1  Mont.  154.— Cooke,  203,  4,  5.— 2  RosCi 


^ 


♦  Vanderhcydcn  v.  Dc  Paiba,    3  Wlls.  528, — Ileskingson  v.  Wood- 
kridge,  DouaU.l66.— Cooke,  203,  4,  5.    Cullen,  131.— Ante,  56*9. 
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id.  Who  nay      right  of  an  tniorscr  of  a  bill  or  note,  who  has  become 

prove.  •^ 

3.  wb^re  there  is  ^^  merely  for  the  accommodation  of  anotjier,  and  has 
■omcumy.         pj^jj  ^^  jjjjl  ^f^j.  ^^  bankruptcy,  seems  not  to  be 

perfectly  settled  \  It  was  held  in  the  case  of  Brooks 
r.  Rogers  ^  that,  if  die  payee  of  a  bill  of  exchange,  not 
being  a  creditor  of  the  drawer^  indorse  and  get  it  dis* 
counted  merely  for  the  purpose  of  raising  roon^y  for 
him,  and  hand  the  money  to  him,  and  is  aftenvards 
obliged  to  pay  it  to  the  indorsee,  but  not  till  after  the 
drawer  becomes  a  bankrupt,  he  cannot  prove  it  under 
the  drawer's  commission ;  because  no  debt  accraed  to 
him  from  the  drawer  till  the  money  was  actually  paid,* 
which  was  not  till  after  the  bankruptcy.  In  the  case 
of  Ho  wis  V*  Wiggins,  4T.  R.  714.  where  a  party 
became  payee,  and  indorser  of  a  promissory  note  for 
the  accommodation  of  the  maker,  who  delivered  it  to 
a  third  perso|i  with  the  payee's  indorsement,  and  after* 
wards  became  bankrupt,  it  was  held  that  the  payee tmd 
indorser,  paying  it  after  the  bankruptcy,  was  not  en* 
titled  to  prove  his  debt  accruing  only  upon  payment 
of  the  note  K     In  the  case  of  Howie  v.  Baxter,  3  East 


"■  *  '  ■    r    n 


'  '  The  leading  cases  upon  this  point  are  Brooks  «.  Ro^rs  1  Hen. 
^la.  640. — Howis  v.  Wiggins,  4  T.  H«  714,  ^nd  Howie  r.  Baxter, 
3  East.  177.-3  Bos.  &  Put.  ^^d^. 

.:  ^  1  Hen;  l^ia.  640. — In  1  Moot.  154..fi.:dt  .tb^fc*  is  »qiiestioa  «be» 
ther  this  case  is  law,  ^nd  Cowley  v.  Dunlup,  7  T.  R.  565,  tixl 
Buckler  r.  Buttivant,  3  East.  72.  arc  referred  to;  and  it  issoggesied 
^bat  the  whole  question  is,  whether  the  payee  and  dmwer  sttMMJ  io 
the  situation  of  principal  aud  surety.  In  Qowley  r.  Dunlop,  Lawrence, 
justice,  speaking  of  the  case  of  Brooks  t.  Rogers,  says,**  1  argued 
that  case,  as  being  the  case  of  principal  and  surety,  and  consideitd 
Brooks  as  lending  his  name  to  Rogers  to  get  money  on  the  draft  of 
Rogers,  of  the  OIncy  bank,  and  that,  in  substance,  it  was  an  advance 
of  money  to  Rogers  on  the  credit  of  Brooks'-s  name  ai  surety  to  tbc 
bank  ;  but  I  doubt  if  that  argument  is  not  fallacious ;  for  on  Brooks 
carrying  the  bill  to  the  bank,  the  bank  lent  him  the  amount  of  it  on 
the  security  of  the  bill,  on  which  Brooks  was  entitled  ta  recover  wbtra 
returned  to  hiiQ  for  non-payment." 

^Mr.  Montague,  in  Vol.  I.  155.  p.  e.  observes  on  this  dcci^ioo 
'*  that  it  is  a  stroi^ger  case  of  principal  anft  sucttv  than  the  case  of 
BrQok9  V.  Rogeirs»  1  Her),  pia.  640.  above  mentioned,  because  in 
Ho  wis  v»  Wiggins,  no  moqey  consideration  pi^saed  between  the  pa}Te 
and  maker  before  the  bankruptcy  of  the  latter/'  And  see  the  aign- 
men%  in  Howie  v.  Baxter,  g  £ai»t>  177.*-'In  Cqwley  v,  Dunlop,  7  T.  R« 
565.  Qrqse,  J.  says,  **  tl^e  case  qf  Ilowis  v.  ^Yiggins  came  on  befors 
this  court  pn  a  motion  for  a  new  trial  ^  aq<)  possibly  under  t  misap- 
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177.  tlie  bill  had  been  accepted  by  tbe  bankrupt  for  s^  wionwy 
the  accommodation  of  the  dmwer,  and  the  plain tifi^  a.  where  there  is 
at  the  request  of  the  drawer,  indorsed  the  bill,  merely  "«*«">'*'3^- 
to  give  it  additional  credit,  after  which  the  drawer  got 
it  discounted,  and  the  acceptor  became  bankrupt,  and 
the  plaintiff  was  afterwards  obliged  to  pay  the  account 
to  a  bon4  fide  holder,  after  which  the  defendant  ob- 
tained his  certificate,  and  the  court  said  that  the  plain- 
tiff contracted  no  liability  at  the  defendant's  request, 
and  that  he  never  became  surety  for  him  in  this  trans- 
action, and  that  the  plaintiff's  demand  against  the  de- 
fendant, the  acceptor,  arose  solely  upon  the  bill,  and 
tliat  there  was  nothing  to  prevent  his  proving  it  under 
the  commission,  and  consequently  that  the  bankrupt 
was  discharged  by  his  certificate.    Where  the  party 
from  being  acceptor  of  the  bill  or  maker  of  the  note 
is  primariljf  liable,  and  could  not  have  any  claim  by 
virtue  of  the  instrument  iUelf  upon  any  party  to  it, 
there  seems  sufficient  grounds  for  his  not  being  allowed 
to  prove  under  the  commission;   because,  indepen- 
dently of  7  Geo.  1.  c.  31.  no  person  can  prove,  un- 
less he  has  a  subsisting  legal  demand  actually  payable 
at  the  time  of  the  act  of  bankruptcy ',  and  there  is  no 

prehension  of  it.     I  considered   it  as  a  case  of  indemnity;  and  tho 

ground  on  which  the  rule  was  refused  was  on  the  supposition  that 

Vanderheyden  and  Do  Paibu  was  in  point.     1  then  considered  bow  i$ 

the  plainiifT,  and  payee  of  the  two   promissory  notes,  as  having  in* 

dorwd  them  as  surety  for  th«  defendant,  with  a  vicMr  to  give  credit 

to  ibe  notes,  and  without  any  consideration  for  his  so  doing.   In  any 

other  way  of  considering  that  case,  I  think  it  is  not  to  be  supported.'* 

It  was  also  observed  by  Lord  LUenborough,  in  Buckler  v.  Buttivant, 

3  East.  82.    *'  It  is  unnecessary  to  say  any  thing  of  the  cases  of 

Brooks  V.  Rogers,  and  Howis   v.  Wiggins,  though   1  have  a  decided 

opiniom  cm  ike  tub^tct :  it  is  sufficient  for  the  present  to  observe  that 

the  noble  Lord   by  whom  the  former  of  those  cases  was  determined, 

afterwards  changed  his  opinion  in  the  case  Kx  parte  Seddon,  and  that 

the  latter  case  has  since  been  doubted  in  this  court  by  some  of  the 

Judges  in  Cowley  v.  Dunlop.*'     It  is  observable,  however,  that  tho 

case  Ex  parte  Seddon,  cited  in  7  T.  R.  570,  is  di>tinguishablc  from 

Brooks  V*  Rogers,  and  Uowis  v.  Wiggins,  for  Seddcm  was  not  allowed 

to  prove  on  bis  own  paper,  but  on  the  note  given  to  him  in  exchange 

for  it,  which  rendered  that  case  an  instance  of  cross  paper,  or  counter 

secoriCyt  which  (it  has  ne?er  been  disputed)  may  be  proved. 

'  Paislowe  V,  Deariove,  4  Bast.  438, — Hoskins  v,  Uupcroy,  9  East* 
49%. 
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fii.  whoawy  ground  for  permitting  him  to  prove  under  this  statute 
9.  wiiererhmu  bccausc  he  bciiig  the  i>crson  primarily  liable  to  pay 
«aaeeanty«        such  bill  or  iiotc  Cannot  be  considered  as  a  person  ghh 

ing  credit  on  such  securiiies  within  the  meaning  of 
that  statute.  But  a  person  wlio  has  indorsed  a  bill  at 
the  request  of  another  may  fairly  be  considered  as  giv- 
ing credit  within  the  meaning  of  the  statute,  which 
enables  **  any  person  zv/w  shall  give  credit  upon  such 
f^  securities  to  any  person  or  persons  who  shall  become 
**  bankrupts  upon  a  good  and  valuable  consideration 
^Vfor  any  sum  or  sums  of  money,  or  other  matter  or 
"  thing  whatsoeoer,  which  shall  not  be  due  at  the 
^^  time  of  the  bankruptcy,"  to  prove  s«ch  bill  or  note. 
The  question  is  whether  such  an  accommodation  in- 
dorscr  can  be  considered  as  a  person  giving  credit  on 
such  securities  for  ^\  money  or  other  matter,  or  thing," 
\vithin  the  meaning  of  the  statote.  Now  we  have  seen 
that  in  the  case  of  cross  bills,  the  acceptance  on  one 
side  is  deemed  a  sufticient  consideration  for  the  accept- 
ance on  the  other,  to  enable  a  party,  liable  to  pay  his 
own  acceptance,  to  prove  the  acceptance  of  tlic  other 
party  under  the  commission  of  those  who  have  become 
bankrupt ',  and  that  where  thcyc  has  not  been  an  ex- 
change of  bills,  yet  if  a  bill  or  note,  payable  at  all 
events,  has  been  given  by  way  of  indemnity  it  may  be 
proved* ;  and  we  have  seen  that  when  a  bill  has  bceii 
taken  up  by  an  indorser  for  valuable  consideration,  aU 
though  after  the  a(5l  of  bankiiiptcy,  he  may  prove  un- 
der the  commission ^  If  the  acceptance  of  across 
bill,  or  the  holding  of  a  bill  or  note,  by  way  of  in- 
demnity, is  to  be  deemed  a  sufficient  conrtiileration  to 
enable  the  party  to  prove  the  bill  or  note  iu  his  pos^ 
session,  it  must  be  oti  the  ground  thAt  his  liability  on 
that  paper,  which  be  himself  Ls  bound  to  take  up,  is  a 
good  and  valuable  consideratioh  for  *'  other  vwtter  or 
*'  thing''  besides  money,  witlnn  the  meanii^  of  tlie 

"'Ante,  555,  i^c.  *Aure,  5GS,  9,  &c.  *  Ante,  57U   . 
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Statute  7  Geo.  .1.  c.  31.  The  decision  in  Howie  v.  J|!^,^"^ 
Baxter,  3  East.  177.  is  only  sustainable  upon  this  a  Where  tkere  u 
ground,  for  in  that  case  die  plaintiiF  had  neither  ad* 
vanced  money  or  qredit  in  the  way  of  trade  beft)rc  tlie 
bankruptcy,  and  was  merely  an  accommodation  party, 
who  hadi  afterwards  paid  the  bill.  It  is  true  that  the 
words  in  the  preamble  of  the  7  Geo.  1.  c  31.  afFcwd 
only  a  presumption  of  an  intention  in  the  legislature 
to  assist  those  merchants  and  traders  who  were*  obliged 
to  sell  tlieir  goods  on  trust  or  credit,  and  take  bills 
and  notes  in  pa3anent  for  tliem.  But  the  preamble 
cannot  controul  the  express  enacting  words,  **  for 
"  moneys  or  for  other  matter^  or  thing  whatsoevtrS^ 
There  appears  to  be  no  substantial  difference  in  this 
respect  between  a  transaction  where  in  consideration 
of  a  party's  indorsing  a  bill,  he  receives  another  bill  or 
note  by  way  of  indemnity,  which  it  is  admitted  he 
may  prove,  and  a  transaction,  in  which  a  drawer  or 
indorser  hands  over  a  bill  or  note  in  his  possession  to 
the  same  party  and  obtains  his  indorsement  by  way  of 
giving  credit  to  the  instrument,  without  giving  sudi 
cross  securitv.  In  the  latter  case,  according  to  the 
decision  in  Howie  v.  Baxter,  3  East.  177.  the  princi- 
ple of  which  appears  to  over-rule  the  cases  of  Howis 
V.  Wiggins,  and  Brooks  v.  Rogers,  the  transaction  im- 
plies that  in  consideration  of  the  acconmiodating  party 
becotning  so,  the  party  accommodated  gives  to  him  all 
the  beneficial  interest  which  a  boni  fide  indorsee  caii 
have,  and  when  he  has  actually  been  obliged  to  pay 
the  bill,  though  after  the  bankruptcy,  he  is  entitled  ta 

• 

•  «  In  1  Co.  B.  L.  188.  il  is  observed  that  there  is  a  legislative  con- 
atniction  of  this  very  act  in  5  Geo.  2.  c.  30.  s.  22.  which,  without 
conceiving  a  doubt,  takes  it  for  granted  that  the  statute  is  not  merelyj 
confined  to  securities  for  goods  sold  and  delivered  m  the  conrse  of 
trade,  but  that  it  extends  generally  to  all  personal  securities  for  a' 
ToiuMe  amsiderathn,  where  the  time  of  payment  is  certain,  though* 
IKKitpoiied  to  a  future  day,  and  several  cases  are  collected  to  prove; 
this  posilion.  But  it  is  observable  that  the  section  alluded  to,  only^ 
mentions  securities  for  their  moncj/  payable  ai  a  future  day,  by  wlifch 
they  a»«  cMiblcd  to  ^roye  their  debts,  aiid  consequently  the  words  of 
the  statute  are  less  g^iieral  than  are  supposed. 


•  *    * 
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sd.  wb6m«y      prove.     This  question,    however,   is  of  considerable 
&  Where  there  u  (hfficulty  and  cannot  be.considci^d  as  fully  settled'. 
l*Be^7of  Fourthly^  We  have  seen  tliat  a  surety  or  patty  to 

hakier'i  proof,     au  acconiinodatioa  bill,  having  no  absolute  counter 

security  cannot,  in  some  cases,  come  in  as  a  creditor 
directly,  in  his  own  right,  if  he  has  not  paid  till  after 
the  bankruptcy  of  the  principal  \  Yet  if  the  creditor 
has  proved  the  whole '  debt  before  he  called  upon  the 
surety,"  the  court  will  direct  tliat  lie  sliali  stand  as  a 
trustee  for  the  surety,  and  will  allow  the  latter  (or, 
in  case  he  too  has  become  a  bankrupt,  and  his  esute 
has  paid  dividends  on  account  of  the  principal,  will 
allow  his  assignees)  to  have  the  bcneGt  of  the  princi- 
pal creditors  proof,  and  to  receive  dividends  upon  it, 
but  so  as  that  no  more  shall  be  paid  than  QOs.  in  the 
pound  upon  tlie  whole  debt\ 

And  a  court  of  equity  on  a  bill  filed  for  that  pur* 
pose,  and  on  the  surety's  bringing  the  money  into 
court,  has  ordered  the  creditor  to  go  before  the  com- 
missioners, and  prove  his  debt  for  tlie  bene6t  of  the 
surety  *,  and  stayed  his  proceeding  at  law  against  the 
surety  till  he  had  done  so  \    An  accommodation  ac- 

'  Cullen,  131,  132.— I  Mont.  154,  155.  But  see  Lord  EUcn- 
borough's  observations  in  Buckler  v.  Buttirant,  3  Eas^  82. 

*  Ante,  572,  &c. 

'  See  the  observations-  of  Lord  Eldon  in  Ex  parte  Ruslifortb,  10 
Ves.  jun,  420. 

♦  Ex  pane  Ryswiche,  2  P.  VV.  89-— Ex  parte  Marshall,  1  Aik. 
129. — Ex  parte  Atkinson,  Cooke,  210. — Culltn,  156.— 1  Mont.  133. 
158,  9. 

'  Wright  r.  Simpson,  6  Ves.jun.  734. — Ex  parte  Atkinson,  Cookf, 
210. — B<?ardmore  V.  Crutlc*ndpn,CcM)ke,  21 1. — Cullen,  156, — 1  Mont. 
135.  159. -fix  parte  Rushrbrtlh  10  Vea.  jvn.  412.  414. 

•  Philips  «.  Smith,  Cooke,  211.— Culk-n,  156.  Mr.Cullon,  inbis 
work,  p.  156.  n.  55.  says,  *'  Is  this  to  be  considered  as  t-stabiisbod, 
that  sureties,  having  merely  conditional  socurtties,  and  not  paying 
till  after  the  bankruptcy,  may  como  in  place  of  the  creditor,  and  re- 
ceive dividends?  Arc  they  to  be  bO  favoured  beyond  all  other  credi- 
tors, and  without  relief  to  the  bankrupt  ?  For  such  sureties  may  stil), 
after  receiving  under  the  commission,  recover  the  residue  of  their 
debt  against  the  bankrupt  afterwards,  they  not  being  barred  by  bis 
•*  certificate."  The  stat.  49  Geo.  3^:^.  121.  s.  8.  precludes  |&  surety  who 
can  prove,  as  there  pointed  out,  /rom  suing  the  bankrupt  when  be 
bas  obtained  his  certificate,  and,  in  itfect,  prevents  him  from  re- 
ceiving a  greater  dividend  tlian  any  other  creditor,  see  post,  590. 
The  argument,  therefore,  in  Paley  v.  Field.  14  Ves.  jun.  437»  438. 
it  ao  looger  material. 
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eeptor  is  entitled  to  tlie  isame  benefit  of  proof'.    And  jd.  whomy    . 

where  the  surety,  previous  to  the  proof  by  the  creditor  ^  Benefit  of 

under  the  commission  against  the  principal,  had  lodged  ^i«*«'»  P»»f- 

the  amount  of  the  debt  with  a  banker  in  trust  for  the 

creditor,  the  surety  has  been  permitted  to  retake  the 

money  foi*  the  purpose  of  enabling  the  creditor  to  prove 

agjiinst  the  principal*.     Where,   however,  a  banker 

having  money  of  the  bankrupt's  in  his  hands,  paid  it 

after  notice  of  the  act  of  bankruptcy,  though  to  credi* 

tors  whose  debts  were  antecedent^  and  wlio.  would  have 

been  entitled  to  prove  under  the  commission,  yet  he 

will  not  be  permitted  to  stand  in  the  place  of  those 

creditors  so  paid,  and  to  receive  dividends  thereon  with 

tlie  other  creditors  K  ..    . 

In  Ex,  parte  Mathews  ^  it  was  held,  that  if  the 
drawer  of  a  bill  take  up  and  pay  the  whole  bril,  after 
the  indorser  has  proved  it  under  the  commission  against 
the  acceptor,  the  drawer  has  an  equitable  right  to  the 
benefit  of  the  proof  made  by  tlie  indorser.  If  the  pay» 
nient  by  the  surety  be  after  the  bankruptcy  of  thie 
principal,  and  before  the  creditor  has  proved  the  .debt, 
it  cannot  be  proved  either  by  the  creditor  or  by  the 
surety.  The  creditor  cannot,  in  such  case,  prove^  be- 
cause he  cannot  swear  to  any  existing  debt,  and  the 
surety  cannot  prove,  because  his  payment  is  afteV  the 
bankruptcy  K  It  is  therefore  in  general  advisable  for 
an  accommodation  party  to  compel  the  holder  of-  the 
bill  to  prove  before  he  pays  him  the  amount.  When  such 
proof  has  been  made,  and  in  consequence  of  the  party 
proving,  liaving  afterwards  received  his  debt  from  the 
surety,  such  proof  has  been  expunged,  it  may,  in  some 

cases,  at  the  instance  of  the  surety,  be  reinstated  for 

t  ^^^^^ . 

'  See    Lord  Eldon's  observations  ia  Ex   parte  Rushforth,  10  Ves. 
jun.  417* — Ex  parte  Turner,  3  Ves,  juti.  243. 
^  Ex  parte  Atkinson,  Cooke,  2iO. — 1  Mont.  135. 
'  IJankey  v.  Vernon,  3  Bro.  313.— Cullen,  158,  9- 
♦  6  Vca.  jun.  2851  734.— 1  Mpnt.  147. 
^  Cook«,  1^2.^    I  Mont.  135. 


37S  BAKKRUPTCT. 

t<- wi»  ttiy  bis  benefit  \  But  the  cifeditor  cannot t>e  turned  lEto  a 
4.  Btticfltiif,  trastee  for  the  surety,  to  the  prejudice  of  any  right  the 
Mdor^fmC     former  iimy  have  againat  the  principal  debtor's  estatie^ 

on  a  further  and  distinct  demand ;  and  in  «ich  case^ 
the  suiety  will  only  be  aUonred  such  part  of  the  divi* 
dend  as  will  r^nain,  after  allowing  out  of  it  to  die 
cieditorp  as  much  as  will  make  up  the  proportion  which 
he  would  have  received,  updn  the  residue  of  the  debt 
proved  beyond  the  debt  to  the  surety,  if  diis  debt  had 
been  expunged  \  Thus,  in  the  case  of  £x  parte  Tur- 
ner ^  the  petitioner  had  l^nt  hb  name  by  acceptance 
and  indorsement  for  tlie  accommodation  of  the  bank- 
rupt, who  discounted  the  bills  so  accepted  and  in- 
dorsed with  Snaith  and  Ca  After  the  bankmptqri 
upon  the  application  of  Snaith  and  Co«,  the  petitioner 
paid  the  full  value  of  those  bills,  amounting  to  £6\S 
ISi.  to  them*  Th^  weie  creditors  of  the  bankni]>t 
to  a  much  huger  amount,  aAd  they  proved  their  whole 
demand,  xnchiding  the  amount  of  the  bills  received 
from  the  petitionen  The  petitioner  prayed  that  Snaidi 
and  Co.  ibight  assign  to  him  the  dividteds  due  upoD 
the  proofs,  in  respect  of  the  bills  which  be  had  paid« 
Tlie  Loid  Chanceiior  obserWng  that  Snaith  and  Co. 
could  not  be  turned  into  trustees  to  tlie  pie|iidice  of 
any  right  tiicy  niiglit  have,  made  the  order,  that  Soaidt 
and  Co.  should  take  out  of  t^e  dividend  upon  the 
J[S  1 5  iSs.  so  much  as  would  make  up  the  proportion, 
whicli  th^y  would  hai^  received  upon  the  residue  cl 
die  debt  proved  beybmi  tlie  JCS 16  ISs^  if  tliat  debt  of 
£S\5  1 5s.  liad  been  expunged,  and  the  rest  of  the 
dividend  upon  the  £S15  1 5s.  belonged  to  the  peti- 

*  Ex  |nirte  Maifaew«>  -6  Ves,  fWk*  QHS* 

•  fix  parte  Turner,  3  Ves.  jun.  543.  see  the  reason  in  Cullen,  15?. 
n.  56.  and  observed  upon  by  Lord  Eldon  in  Ex  parte  ftuslifonh,  10 
Vc8.  jun.  415.  418.  and  in  Palcy  v.  Field,  15  Vcs,  jnn,  «J7,  LoH 
KIdon  a[>pearsy  in  £x  parte  Rusbfortb,  10  Ves.  jun.  418.  oot  to  ba«e 
perfectly  acceded  to  the  principle  of  die  decision  in  £x  parte  l^imer; 
see  aJso  12  Vcs.  jun.  437.  ^nd  it  is  at  leftst  qaaKfied  m  the  lubs^ 
quent  cases. 

»  3  Ves.  jun.  243. 


tioner ;  and  tliat  tb^  dividend  should  remaia  in  the  s<i- J^bo  may 
hands  of  the  asaigfiees,  till  it  shall  appear  what  pro^  4.  Benefit  of 
porttODi  Snaith  ^od  Co.  are  entitled  to.    But  in  the      ^  '  ^^^ ' 
case  of  Ex  pwrte  Rushforth '  this  doctrine  was  quail- 
fied,  HAd  It  was  held  that  bankers  who  had  proved 
llieir  whole  depi^d  against  the  principal  beyond  the 
amount  of  their  claim  on  the  surety,  who  had  gua- 
ranteed advances  to  that  extent,  were  bound  upon 
payment  to  thcip  by  the  surety  of  their  whole  demand 
on  him  to  give  him  the  whole  benefit  of  their  proof 
to  that  extent  9gau)9t  the  principal,  on  the  ground 
that  it  was  not  competent  to  such  bankers  to  go  on 
giving  an  pptUtrg^d  credit  to  such  principal  without  the 
C€iicur)-en«e  of  the  surety,  so  as  to  prejudice  his  equi- 
table right  to  the  bep^^.t  of  their  p;'oof.    So,  in  the 
ca^e  of  Paiey  p.  Fie^^  it  was  he;ld  that  a  surety  for 
indemnity,  to  a  limited  amount,  having  pajid  to  the  ex- 
tent of  his  engagement,  is  intitled  to  dividends  upon 
proof  by  the  creditor  under  the  bankrvptcy  of  the 
principal  debtor ;  subject  to  a  deduction  of  the  pro- 
portion of. the  dividf^d  upon  the  residue  of  the  debt 
proved  beyond  tJ^at  for  which  the  surety  was  engaged, 
suppoaing  th^t  expunged.    Ai^d  the  Master  of  the 
Rolls  3aid>  '^  If»  in  cot^sequence  of  those  ulterior  ad- 
vancesy  the  bankers  arje  to  keep  dividc^nds  of  which 
they  would  otherwise  be  trustees  for  the  plaintifi> 
''  does  not  he  contubute  in  effect  to  indemnify  them 
.for  a  loss,  l(gainst  which  it  is  expressly  provided 
that  he  shall  not  be  called  upon  to  indemnify  them, 
via.  a  loss. occasioned  by  their  advancing  more  than 
^'  the  «ttm  of  £l5Q0?    It  is  clear  than  as  between 
''  th«e  parties  that  sum  is  to  be  considered  as  the 
^'  amount  of  the  debt    The  law,  resulting  from  that 
"  view  of  the  facts,  is  not  a  subject  of  controversy 
'^  between  the  parties ;  for  it  is  agreed  upon  that  statp- 
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•  10  Vc».  jun.  4Q9.  422.  *  12  Vet.  jwn.  4S5. 
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•  •       ■ 

td.  Who  mty      "  ment,  the  plaintiff  is  entitled  to  the  equity  he  seeks 

4.  Benefit  of       *^  foy  his  bill,  to  consider  them  as  trustees  for  him  of 

efs  proo .  ,^  whatever  dividends  they  draw  from  the  banknipt's 
*'  estate  on  account  of  this  sum  of  jElfiOO."  It  was, 
however,  held  in  the  same  case,  that  the  surety  is 
hot  entitled  to  the  benefit  of  tlie  proof  made  by  th« 
'creditor  against  other  estates  upon  a  distinct  security, 
with  which  the  plaintiff  bad  nothing  to  do. 

5.  When  a  tnrety      Fifthly ^  Many  of  the  difficulties  with  respect  to  the 

or  person  liable     '  #•  «  ^  i       t- 

may  prove  under  proof  by  a  surcty,  who  bas  no  cross  paper  or  counter 
g.  8».  "  *  *^     '  security  to  indemnify  him,  are  removed  by  the  Statute 

49 Geo.  3.  c.  121.  s.  8.,  which  enacts,  "That  in  all 
^^  cases  of  commissions  of  bankrupt  already  issued, 
"  under  which  no  dividend  has  yet  been  made,  orun- 
"  der  which  the  creditors,  who  have  not  proved,  dan 
receive  a  dividend  equally  in  proportion  to  tlieir  re- 
spective debts  without  disturbing  any  dividend  ai- 
"  ready  made ;  and  in  all  cases  of  commissions  of 
**  bankrupts  hereufter  to  be  issued,  where,  at  the 
^*  time  of  issuing  the  commission,  any  person  shall  be 
"  surety  *  for,  or  be  liable  for  any  debt  of*  the  bank- 
"  rupt,  it  shall  be  lawful  for  such  surety  or  person  lia- 
"  ble,  if  he  shall  have  paid  the  debt,  or  any  part 
*^  thereof  in  discharge  of  the  whole  debt  \  although  he 
"  may  have  paid  the  same  after  the  commission  shall 
'^  have  issued,  and  the  creditor  shall  have  proved  his 
^'  debt  under  the  commission,  to  itand  in  the  place 
"  of  the  creditor  as  to  dividends  upon  such  proof; 
^^  and  when  the  creditor  shall  not  have  proved  under 
"  the  commission,  it  shall  be  laXvful  for  such  wftty 
or  person  liable,  to  prove  his  demand  in  reject  of 
such  payment  as  a  debt  under  tbe  cdttimisston,  not 
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•  See  Bayl.  198.  n,  1.      , 

*  In  La^xton  v.  Peat,  2  Campb.  185.  Lord  Ellenborough  consi- 
dered an  a€coihmodatfon  acceptor  as  in  the  natiire  of  a  smoiy  for  tbe 
drawer. 

" '  '  A*  surety  who  is  not  able  to  pay  in  time  to  avail  hiflBseU'  o^  tbii 
clausc^may,  i^is  apprehended ,  still  avail  himself. of  the  rij^b^ of  com- 
pelling the  holder  to  prove  for  his  benefit,  see  ante^  5^^,?*  &c.  sc^ 
(|uaDrc.  ' 
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"  disturbing  the  former  dividends  *>  and  to  receive  a  sd.  whomaj 
•*  dividend  or  dividends  proportionably  with  the  other  5™^hen  fnrety 
"  creditors,    taking  the  benefit  of  such  commission,  ™?,p™?  '*"1? 

notwithstandingsuch  person  may  have  become  surety  * 

or  liable  for  the  debt  of  the  bankrupt  after  an  act  of 
"  bankruptcy  had  been  committed  by  such  bankrupt ; 
"  provided  that  such  person  had  not,  at  the  time  when 
'*  he  became  such  surety,  or  when  he  so  became  liable 
"  for  the  debt  of  such  bankrupt,  notice  of  any  act  of 
"  bankruptcy  by  such  bankrupt  committed,  or  that 
"  he  was  insolvent*,  or  had  stopped  payment;    pro- 

>'ided  always  that  the  issuing  a  commission  of  bank- 

rupt,  although  such  commission  shall  afterwards  be 

superseded,  shall  be  deemed  such  notice.  And  every 

person  against  whom  any  such  commission  of  bank- 
*'  rupt  has  been,  or  shall  be  awarded,  and  who  has 
*^  obtained,  or  shall  obtain  his  certificate^  shall  he  dis- 
**  charged  of  all  demands  at  the  suit  of  every  such 
•'  person  having  so'  paid,  or  being  hereby  enabled  to 
"  prove  as  aforesaid,  or  to  stand  in  the  place  of  such 
"  creditor  as  aforesaid,  in  regard  to  his  debt,  in  re-  ' 

'*  spect  of  such  suretyship  or  liability  in  like  jnanner, 
"  to  all  intents  and  purposes ',  as  if  such  person  had 
"  been  a  creditor  before  the  bankruptcy  of  the  bankr 
"  rupt,  for  the  whole  of  the  debt  in  respect  of  which 
**  he  was  surety,  or  was  so  liable  as  aforesaid." 

Upon  this  statute  it  has  been  decided  that  an  ac* 
conunodation  ajrceptor  is  a  person  liable  for  the  debt 
of  the  bankrupt  drawer,  and  may  prove  under  his  com- 
misftion  \  and  if  an  acceptance  for  the  accommodation 
of  the  drawer  of  a  bill  be  given  before,  and  renewed 
after  he  'has  committed  an  act  of  bankruptcy,  such  re* 

'  This  means  not  compcning  the  creditors  to  refund  any  part  of  the  i 

^iividendf  received.  Appoint  was  made  in  12  l^ust-  C(>4,  but  not  de- 
termined.   1  Sch.  i€  Let*.  $42.  i 

^  Means  a  general  insolvency,  &c.    1  Campb.  4.92.  in  notes.  ' 

^  Under  these  words  it  has  been  held  that  the  bankrupt,  if  su^d, 
must  nevertheless  plead  hi»certificate»  and  cannot  give  it  in  evidence 
under  the  general  issue,  Stcdraan  v.  Martmnant,  12  £a$t.  664*        *  * 

^  Ex  parte  Yongc,  3  Vcs.  &  B.  40.  and  sco  next  note« 
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nd.  irho  may  Hewal  IS  a  Continuation  of  tiie  same  suretyship ;  anJ 
iT'v^  surety  therefore  if  a  commission  of  bankruptcy  be  issued 
4?^e^s!  c!m.  ^g^i°st  the  drawer,  and  the  accommodation  acceptor 

afterwards  pay  the  bill,  he  will  be  entitled  to  prbvc 
the  amount  under  such  commission ;  though,  before 
the  renewal  of  the  acceptance  he  had  notice  ot  such 
act  of  bankruptcy  having  been  committed*.  Ndrwill 
the  case  be  varied  in  principle,  by  the  circumstance  of 
the  holder  of  the  first  biU  having,  before  the  renewal, 
given  time  to  the  drawer ;  or  by  that  of  an  additional 
name,  as  that  of  an  indorser  having  been  lent  upon 
the  second  bill*. 

And  it  has  been  decided,  that  if  an  accommodation 
acceptor  having  paid  the  bill,  afterwards  sues  the 
drawer  as  for  money  paid,  and  having  obtained  judg- 
ment, assigns  the  judgment  debt  to  a  third  person, 
such  assignee  of  the  debt  may  prove  the  original  debt 


■Ml 


*  Stedm^D  V.  Maitinnant,  13  East.  Rep.  It7- — 12  East.  Rep.  6S4. 
S.  C.  On  the  5th  of  January,  1807,  the  plaintiff  accepted  a  bill  for 
the  accommodation  of  the  defendant  the  drawer,  which  becanc  doe 
on  the  Ipth  March,  when  it  was  dishonoured.  On  the  18th  March, 
1807,  a  docket  was  struck  against  the  defendant,  and  on  die  21st, 
a  commission  of  bankrupt  was  issued,  which  was  siqperseded  on  the 
15th  of  April.  A  meeting  of  the  defendant's  creditors  was  then  held, 
when  time  was  given  him  to  pay  his  debts  by  instalments.  On  the 
Qih  of  June,  1807,  the  plaintiff  accepted  a  second  bill  for  the  de- 
fendant, in  order  to  take  up  the  former  one,  for  the  same  sum  with 
the  addition  of  interest  and  stanjp ;  and  the  indorsement  of  a  third 
person  was  lent  as  an  additional  securitv>  which  was^  required  by  the 
holders  of  the  former  bill.  On  the  oth  of  August,  IsdTt  ^^'^^ 
commission  was  issued  against  the  defendant,  founded  on  an  act  of 
.bankruptcy  committed  in  the  preceding  March.  The  second  hill  be* 
came  due  on  the  12th  of  September,  1807,  when  the  plaintiff  paid  it. 
The  first  dividend  under  the  commission  was  declared  ami  made  on 
the  6th  of  August,  1808.  On  the  4th  of  September,  1809,  the  de- 
fendant obtained  his  certificate.  In  an  action  for  money  paid,  and  the 
bankruptcy  and  certificate  pleaded*  a  verdict  was  fonni  for  thepliuii- 
tiff,  subject  to  the  opinion  of  the  court,  as  to  whether  the  certificate 
was  a  discharge.  The  court  (Le  Blanc,  J.  absente)  held,  that  the 
second  acceptance  was  a  continuation  cf  the  same  suretyship  which 
was  created  by  the  first,  and  ^hat  as  such  suretyship  conune&ced 
before  any  act  of  bankruptcy  committed,  and  consequently  before  the 
plaintiff  could  have  any  notice  of  such  act,  the  plaintiff  might  by 
A9  Geo.  3.  c.  121.  8.  8.  have  proved  his  demand  under  the  com- 
mission,  and  therefore  the  certificate  was  a  bar.  Postea  to  the  d^* 
fend  ant* 

*Id.  ibid.  Bayl.  200. 


under  the  commiasion  agam»t  the  drawer^    un^  ths  ^  "¥^9  my 

judgment  debt,  though  greater  tiban  the  original  4e|bt,  5.  wtemety 

will  be  barred  by  the  certificate*.  So  where  a  bilUfter  J5^£^^^ 

proof  under  a  commission  against  the  acoeptcdr^  wa$k 

paid  by  the  drawer,  and  he  after  a  divided  ^rfftted 

the  bankrupt  for  the  balance^  and  was  also  a  surety  ifojr 

him  on  another  bill ;  the  Chancellor  made  an  order, 

that  the  bankrupt  should  be  discharged,  and  that  the 

plaintiff  should  be  restrained  from  lodging  any  detainer 

under  the  above  statute  49  Geo.  3.  c.  ISl.  s.  8.  &  14\ 

A  partner  is  considered  as  a  person  liable  for  the 

joint  debt  of  himself  and  his  pq^partners,  and  if  the 

latter  become  a  bankru|>t,  and  the  solvent  partner  be 

afterwards  obliged  to  pay  the  whole  debt^  the  certi£* 

cate  of  the  bankrupt  partner  will  protect  him  fix>m 

liability  to  make  contribation  to  such  solvent  partner ; 

and  therefore  where  a  partner  continuing  the  business 

took  an  assignment  of  all  the  stock.  Sec.  and  covenanted 

to  indemnify  the  retiring  partner  from  the  debts  then 

owing  from  the  partnership,  and  the  contjinuing  part* 

ner  became  9  bankrupt,  and  obtained  his  certificate, 

and  subsequently  an  action  was  commenced  aga^ist  the 

retiring  partner  upop  an  acceptance  of  the  partnership, 

and  judgment  was  obtained  against  him,  and  he  paid 

the  debt  and  costs ;  it  was  held,  that  no  action  woiild 

lie  against  the  bankrupt  upop  the  covenant ;  since,  un* 

der  the  49  Geo.  3.  c.  121.  s.  8.  the  retiring  partner 

might  on  his  liability  have  resorted  to,  and  proved  hia 

debt  under  the  commission,  and  was  therefore  barred 

by  the  certificate '. 

But  there  are  not  any  words  in  the  stat.  49  Geo.  3. 
c.  121.  s.  8.  compulsory  upon  tjie  party  to  prov^ 
or  precluding  him  from  suing  the  ban^krupt,  subject 
to  such  action  being  rendered  ineflOectual  by  his  ob- 
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'  Ex  parte  Uqyd,  1  Rqsc,  4. 

^  F4X  fMifte  Lo|>b^Q,  ly  Vcs.  Jan.  j83fl,^.5. — I  Rose,  %\p» 

^  Wood  V.  bpdg9oi>,  2  M.  &  S.  i95.— ?  Ro^e,  >r» ' 


584  BASriCBUPTCT/ 

sd.  Who  may  taining  his  certificate,  and  therefore  tlie  drawer  of  a 
5.  When  surety  bill  who  has  paid  the  amount  to  the  holder,  after  a 
i?&eo?src?i2i!  commission  of  bankruptcy  issued  against  the  acceptor, 

may  sue  the  acceptor  before  he  has  obtained  his 
certificate,  and  arrest  him  upon  the  bill,  notwithstand- 
ing  the  holder  has  proved  the  bill  under  the  conimis* 
sion*. 

Thirdly y  against  whorn^  or  under  what  Commis- 
sion. 


^diy,  Against  3rf/y,  We  havc  ucxt  to  inquire  against  whom  or  un- 

whom,  and  under    «  t<  ••  /*  •  ^       i*         t  'it 

what  commusioiu  dcr  what  commissiou,  proof  in  respect  ot  a  bill  may 

be  made.  And  this  may  be  considered  under  t\fo 
heads;  ^r^/,  with  relation  to  the  particular  situation 
of  the  party  who  has  become  bankrupt ;  and,  secondly^ 
to  the  number  of  the  parties. 

First y  A  party  who  is  a  honk  fide  holder  of  a  billi 
drawn  regularly  for  value,  is,  we  have  seen,  entitled 
to  prove  in  all  cases  imder  a  commission  against  any 
one  of  the  parties,  against  whom  he  could  have  sup* 
ported  an  action  on  the  bill,  though  such  party  became 
bankrupt  before  the  bill  was  due,  and  at  the  time  when  it 
was  uncertain  whether  it  would  be  paid  by  theacceptor\ 
So  a  bill  drawn  by  way  of  accommodation,  though  it 
cannot  be  proved,  as  between  the  parties  to  the  ac- 
commodation, yet  it  may  be  proved  by  a  boni  fide 
lidder  against  all  parties,  whether  they  have  received 
value  or  not '.  Wherever  the  holder  could  have  sus- 
tained an  action  on  the  bill  against  the  party,  had  be 
continued  solvent,  he  may  prove  under  his  commis* 
jsion,  in  case  he  ahould  become  bankrupt.  The  rights 
and  liabilities  of  parties  at  law,  have  already  been 
considered,  and  therefore  it  is  unnqcessary  here  again 


•    ^  Mrad  v.  Braham,  3  M.  &  S.  9K 

*  Ante,  532. — Ex  parte  Marlur,  1  Atk.  150. — Cullen,  9?. 

'  £x  parte  Marshall,  1  Aik.  130. — Ex  parte  King,  Cookftt  157* 
Ex  parte* Cro&sley,  Cooke,  158.— Ex  parte  Brymer,  Cooke,  \Si.^ 
CuUeo,  97*— 1  Monu  1  j2» 
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to  notice  the  various  decisions  on  the  subjecL    In  the  sdiy,  Af^st 

-  1       £*        1  •  1 1  ^         •  1       whom,  and  under 

case  ot  cross  paper,  and  ot  a  bill  or  note  given  by  wUt  couimtsftiM^ 
way  of  indemnity/  we  have  seen  tliat  a  party  may 
frequently  prove,  before  he  has  advanced  money,  or 
been  damnified,  though  the  dividends  will  be  with? 
held  till  his  own  paper  has  been  paid ".  We  hai'c 
already  considered  the  liability  at  law  of  a  party  tmns-r 
ferring  a  bill,  and  we  have  seen  that,  in  the  case  of  a 
transfer  by  mere  delivery,  without  an  indorsement, 
the  party  is  iK>t  in  any  case  liable  to  be  sued  by  any 
holder,  except  the  party  to  whom  he  immediately 
transferred  it,  and  then  not  upon  the  instrument  iu 
self,  but  for  the  precedent  debt  or  consideration 
between  them;  and  that  in  the  case  of  the  sale  of  a 
bill,  the  party  transferring  is  not  liable  to  any  party. 
So  in  the  event  of  bankruptcy  it  appears  from  tlie 
case  in  Re  Barrington  %  that  if  B.  hand  over  a  ne- 
gotiable note  for  valuable  consideration  to  G.  not 
indorsing  it,  but  giving  a  written  acknowledgment  on 
a  separate  paper,  to  be  accountable  for  the  note  to 
G.,  G,  indorses  the  note,  which,  together  with  the 
^written  acknowledgment,  comes  into  the  hands  of 
M.  for  valuable  consideration,  and  B.  and  the  several 
parties  to  the  note  become  bankrupts,  M.  could  not 
prove  the  note  against  the  estate  of  B.,  (the  written 
acknowledgment  not  being  assignable,)  but  wus  en-F 
titled  to  have  the  amount  made  an  item  in  the  account 
between  B.  and  G.,  and  to  stand  in  the  place  of  the 
latter.  So  in  the  case  of  Ex  parte  Harrison  \  it  was 
held,  that  if  a  person  transfer  a  bill,  without  indors- 
ing it,  but  by  a  written  instrument  warrant  the  pay- 
"ment,  in  the  same  manner  as  if  he  liacj  indorsed  it, 
and  he  become  a  bankrupt  before  the  bill  is  due,  the 
holder  canijot  prove  it  under  the  commission  against 
him.     And  if  a  trader  procure  cash  for  a  bill,  but  do 


'  Auce,  565,  ^c. 
*  2  Scho.  and  Lef.  112. 

'  2  Bro.  (fi5. — E^  parte  Siiuttleworth,  3  Ves.  Jim.  d68« — CuUen, 
lOO,  101. 
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sdTyv  Aga&nf     Bot  ludorse  it,  becaosc  the  peiMCi  paying  ib^  casb 

r.  thinks  tbat  the  bill  will  have  as  good  credit  witfajont 
his  indorsement,  the  bill  cannot  be  proved  nvAa  a 
commissioa  afterwards  issued  against  the  trader'* 
Aod  where  a  trader  transferred  a  bill  without  indoisng 
it,  and  there  was  a  private  mark  upon  the  lall^  and  it 
appeared  in  evidence,  that  all  bills  tiansfenred  by  him 
without  indorsement,  but  widi  this  mark,  were  con* 
sidered  by  him  as  rendering  him  liable  to  pay  aa  if  he 
had  indorsed  them ;  it  was  nevertheless  hdd»  that  ^ucb 
bill  could  not  be  proved  under  a  commisaiiHi  a^inst 
him  \  So  where  a  bill  is  transferred  by  way  of  sale, 
without  being  indorsed,  it  cannot  be  proved  und^  a 
eommission  against  the  party  transferring,  even  by 
the  person  to  whom  he  transferred  it  K  But,  if  tbe 
bill  were  deposited  merely  as  a  ple^e,  the  rasidue  of 
the  debt  for  which  it  was  deposited,  after  a  sale  of 
the  bill,  is  proveable  under  the  commission  ^. 

Secondly 9  with  respect  to  the  nunAcr  of  p^trtUs, 
the  hdder  of  a  bill  or  note  is  eodtitled  to  prove  it 
imder  different  commissions,  against  all  the  jseverai 
parties  to  the  instrument,  under  their  respective  coco- 
missions,  *  and  to  receive  dividends  upoai  the  whg3k 
sapi  under  each,  to  ^  extent  of  20^.  in  die  poitnd'; 
ibr  it  is  a  creditor's  right  in  bankruptcy  to  prove  and 
avail  himself  of  all  collateral  securities  from  third 
persons  to  the  extent  of  SO^.  in  the  pound  ^;  and  tbe 
holder  of  a  bill  drawn  by  a  firm .  upon  some  of  their 
members  constituting  a  distinct  firm^  has  a  right  to 
prove  at  against  sil  the  parties  acconding  to  their  Jiabi- 

'  £x  parte  Shttttleworth,  3  Ves.  jun.  3S8. — £x  parte  Blackboni, 
lOVes,  jun.  206.— CuHen,  100,  101. 

*  Id.  ibid. 
^  Bank  v.  Newman,  1  Ld.  Raym.  442. — Ex  parte  Smitb*  Cooke,  ISO. 

1  Moilt.  142.— £x  parte  Witter,  Cooke,  173. — ^Aqte,  1S4  to  1^. 

« Id.  ibi^. 

5  Ex  parte  Wildman,  1  Atk.  lOp.— 2  Ves.  113.— Ex  parte  Lefe- 
bre,  2  P.  W.  407.— Cow  per  v.  Pepys,  I  Atk.  1071.— Ex  parte  Blox- 
ham,  6  Ves.  jun.  449*  600.  645. — See  argument  in  12  Vet.  jon.  43S. 
CuUen,  96.— 1  Monl.  143.— Cooke,  170.— ^Bayl.  209* 

*  £x  parte  Purr,  18  Ves.  jun.  ^5.— *l>ftmoi|  and  RobcrlsoD^  5 
Dqwe's  Rep.  929-  230. 
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lities  upon  tht  bill,  provided  he  was  ignorant  of  their  J^^^^^^l^ 

partnership ' ;  or  such  holder  may  prove  it  uhder  ifnt  ^tiMi&ioMk^MK, 

or  more  commissions  against  sonre  of  the  parties,  tod 

proceed  at  law  ft^ainst  the  others  *•      In  Ex  parte 

Rushforth «,  Lord  Eldon  said,  "  It  is  clear  that  wh^e 

a  persoti  has  a  d^tnand  u^on  a  bill  or  bond  against 

several  persons,  and  no  part  of  that  demand  has  been 

paid  before  the  bankruptcy  by  any  of  theln,  he  ftiay 

prove  against  each ;  and  the  circumstance  that  one  i^ 

a  surety  and  the  other  the  principal,  or  a  co-surety  as 

between  themselves,  does  not  give  a  right  to  stop  tlie 

holder  from  receiving  dividends,  till  he  has  received 

20j.  in  the  pound ;  that  is  tvfell  settled  in  Ex  ^artc 

Afarshall,  and  Ex  parte  Wildman,  and  it  applies  to 

joint  and  several  demands,  either  by  bill  or  bond." 

It  has  long  been  settled  in  bankruptcy,  that  a  cre«- 
ditor  cannot  prove  against  the  joint  estate  of  t%v6 
bankrupt  partners,  and  also  against  the  separate  es- 
tate of  one  of  them,  but  must  elect,  though  he  liaS 
distinct  securities*,  unless  there  is  a  "surplus^;  and  a 
joint  debt  caimot  be  proved  under  a  separate  commis- 
sion, except  for  the  purpose  of  assenting  to  w  dis^ 
senting  from  the  xrcrtificate,  and  recovering  a  dfndend 
out  of  the  snrplns,  after  satisfaction  of  the  separate 
creditots;  but  if  there  afre  lio  joint  effects  and  no 
solvcfflt  partners,*  dr  iro  separate  debts,  or  the  joint 
creditors  will  pay  t:he  separate  cred?tofrs  fiO».  in  the 
pound,  they  may  then  vote  in  the  clioice  of  assigne^^ 
and  go  at  once  against  thesfeparateestsitfe  *.  But  he  mtisi; 
have  time  to  iodk  into  flie  acconrits  off  thfe  r-espectivb 

'  Ex  parte  Adams,  2  Rose,  36. —  1  Ves.  &  Bca.  495. — Ex  parte 
Farr,  18  Veu,  jiln.  65. — Duvison'Ac  RoberttfOn,  S  Dow.  ^SO.^SO. 

^  Ex  parte  Wildman,  1  Atk.  lOp.^tVilics  v.  <J«cks,  *Codlre»  l6S.«^ 
1  Moot.  143. 

^  10  Ves.  jrni.  4l6. 

*  Ex  parte  Bonboiius,  S  V^s.  jun.  542.— >Ex  piinrte  Weud^Sy,  $  Ves, 
&  Bca.  254. 

'  Ex  parte  Rowlandson,  '3  P.  W.  405.— Ex  'porte  BaMkei,  1  Atk. 
I06:— Ex  parte  Bond  aifd  Hill,  1  Atk.  S^8. 

'  Ex  bane  lUitt,  16  Ves.  juti.  194.— 1  Rosc^CI.  n.  ^.~H«iiA  r. 
Hall,  4T«ODt,399»  ; 
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Mff  Ag^t      estates,  to  see  which  will  be  most  beneficial  to  him', 

wboiD,  tad  aadtr  '  ..  '    . 

nbKt  conouMioB^  and  has  been  allowed  to  defer  his  election  till  a  di- 

yidend  declared'.  And  in  Ex  parte  Bielby,  where 
creditors  had  proved  under  a  joint  conimissioDf,  upon 
a  joint  and  several  promissory  note,  but  had  not  re* 
ceived  a  dividend,  they  w^e  ;not  permitted  to  waive 
their  proof,  and  to  prove  against  the  separate  estate, 
on  the  terms  of  not  disturbing  any  dividends  already 
made.  And  even  receiving  a  dividend  is  no  determi- 
nation of  an  election,  and  the  liolder  of  a  security 
has  been  allowed  to  change,  on  refunding  the  divi- 
dend ♦. 

In  Ex  parte  Bonbonus',  Lord  Eldon  said,  ''There 
have  been  many  cases  where  three  or  more  partoers, 
being  also  concerned  in  other  trades,  the  paper  of  one 
firm  has  been  given  to  the  creditors  of  another,  and 
they  were  permitted  to  take  dividends  from  both  es- 
tates ;'*  and  in  case  of  joint  debts,  paid  by  a  bill  drawn 
by  one  of  the  debtors  and  accepted  by  another,  cadi 
carrying  on  distinct  trades,  there  may  be  proof  under 
their  separate  commissions  upon  the  bill  ^. 

When  the  credit  has  been  joint,  the  creditor  may 
be  admitted  to  prove  under  a  commission  against  the 
partners,  notwithstanding  he  has  taken  a  sepante 
Hcurity'f.  And  if  money  be  lent  on  the  separate 
notes  or  bills  of  different  partners  in  ,the  same  firm, 
and  be  applied  to  the  use  of  the  partnership,  and  the 
firm,  when  solvent,  agrees  to  consolidate  the  debts, 
and ,  to  consider  them  as  partnership  debts,  the  cre- 
ator niay  be  admitted  against  the  joint  estate'.   So 


'  Ex  parte  Row1andson»  3  P.  W.  405.— Ex  jwrte  Baokes,  1  Atk- 
106.— Ex  parte  Bond  and  Hill,  1  Atk.  98. 

*  Fx  parte  Clowes,  Cooke,  258. 
'  13  Ves.  jun.  70. 

f  (Ix  parte  Uowlandson,  3  P.  W,  405. 
«  8  Ve^  jun   546.— Ex  parte  Wensley,  2  Ves.  &  Bern.  554. 
.  *  £x  parti*  Wenslry,  2  Vet.  &  Bea.  254. 
»  Ex  parte  Hunter,  1  Alk.  223.— I  Mont.  619. — Cullen,  46t- 

*  Ex  parte  Cbso,  2  Bro.  595. — Ex  parte  BoDbonos,  8  Ves.  ji»* 
542. — See  other  initancet  in  Cullen,  462,  463. — 1  Moat  620* 
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6n  the  other  hand,  when  the  -credit  has  been  separate,  3diy,  Against 

^1  j'a.     •  1  1     •        1  .1       whom,  and  under 

tne  CFemtor  may  be  adnaitted  to  prove  against  the.  what  conuaiMion. 

• 

separate  estate,  notwithstanding  he  has  taken  a  joint 
security '. 

Fourthly^  to  tvhat  Extent  Proof  may  be  made. 

Fourthly  J  With  respect  to  what  ^um,  or  to  what  4tiiiy,  Towhat 
extent  proof  may  be  inade,  it  seems  that  the  dis-  u^^aS^  **^ 
counter  of  a  bill  or  note  is  entitled  to  prove  the  full 
amount,  without  deducting  the  discount .\  So  a  bolder, 
who  has  purchased  the  bill  for  less  than  the  amount  of 
it,  may  prove  for  the  whole  ^  So  if  a  debtor  give  to 
his  creditor  an  accommodation,  bill  or  note  of  a  third 
person,  to  a  larger  amount  than  the  debt,  the  erie*- 
ditor  is  entitled  to  prove  the  whole  amount  of  the 
bill, '  ufider  a  commission  against  such  accommodar 
tioD  party  \  And  the  holder  of  a  bill  or  note,  trans- 
ferred or  pledged  to  hiin  by  his  debtor  as  a  cdlliateral 
security  for  bis  debt,  may  prove  the  whole  amount  rf 
the  security,  under  a  oommission*  against  any  of .  the 
parties,  except  thedebtor  from  whom-  he  received  it, 
although  he  has  received  part  payment  of  his  debt 
from  such  his  debtor ». 

In  the  cade  of  several  parties,  wc  have  just  seen  that 
the  holder  of  a  bill  or  note  is  entitled  to  prove  his  debt 
under  a  commission  against  the  drawer,  acceptor,  and 
indorsers,  and  to  receive  a  dividend  from ^  each  upon 
his  whole  debt,  provided  he  does  not  in  the  whole  re- 
ceive  more  than  80^.  in  the  pound  ^.  So  where  A. 
being  an  indorsee  of  B;  and  Go's,  acceptances  for  ^ijfil 
issued  a  separate  commission  against  B.  and  at  the  time 


M^O. 


'     ■  In  Re  l^ate,  3  Yes.  jua.  400.-*£x  parte  Lobb.  7  Ves.  jun.  5SS. 
^  Sec  other  iastaqces,  1  MoDt.  621.  .    ^ 

^  Ex  parte  Marler/  i  Alk.  150.— Cooke,  174.— 1  Mont*  145;'  *  " 
^  ^^^  Ear  parte  tfie/I  P,  W.  7Srr.— CuUen,  96,  97.— Anttr,  553: ^ 

^  Ex  parte  King,  Cooke,  159* — ^^  parte  Crosslcy,  Cooke,  138. — 
Ex  parte  Bloxham,  6  Ves.  jun.  449.  6OO.  in  which  £x  parte  Bloxham, 
6  Ves,  jun.  448.  was  over-ruled.   •    .'!     -  . 

'  id.  Ibid.— 1  Mont.  144.— Ba^fl.  210,  211.  n.  1. 

•  Ante,  586, 7. 


4i^r>  ^^  ^<»t    of  jsuing  out  die  commiaftum,  D.  the  .perraa  for  whoa 
ttt^nt^ooT  may  ^  ^^  discounted  the  acceptaocfti,  had  by  paynienti 

cm  account  reduced  the  di^t  to  j£480,  it  was  held, 
that  A.  was  entitled  to  prove  for  the  whole  amount, 
and  for  all  that  he  received  above  the  «£420y  will  be  a 
trustee  for  D. '  But  under  a  commission  against  the 
party  from  whom  this  holder  received  the  bill,  he  an 
only  prove  to  the  amount,  of  the  actual  debt  then  due^ 
There  is  a  distinction  in  this  case,  where  the  creditor 
applies  to  prove  his  debt,  after  having  received  fi  part, 
and  where  he  applies  to  prove  pr€vious  to  his  faavipg 
leceived  any  payment  or  composition*  If  the  creditor, 
at  the  time  of  proving,  has  rtceivtd  any  part  of  the 
bill  or  note»  he  can  only  prove  for  so  mucb  as  remains, 
but  if  after  having  proved  for  the  whole,  he  rec^TCs 
a  part  of  the  bill  from  any  of  the  persona  liable  to  pay 
it,  he  is  entitled  to  a  dividend  upon  the.whole»  pio- 
Tided  it  doea  not  exceed  SO^.  in  the  pounds  upon  such 
part  as  remains  due  9 ;  and  as  to  any  .overplus  heyood 
iff}s.  in  the  pound,  it  is  to  be  accounted  for  to  the  partj 
;next  entitled  to  the  benefit  \  In  £x  parbe  Bloxham '. 
it  wasdecidedy  that  a  creditor  Jiaving  securities  of  third 
persons,  accommodation  acceptors,  to  a  greater  amount 
ahan  the  debt,  may  prove  and  receive  dividends  wpon 
^e  fult  amoi^nt  of  the  securities  to  the  extc^it  of  9lte. 
in  the  pound,  .upon  the. actual  debt;  and  Lord  £ldon 
aaid^  I  looked  upon  it  as  settled,  that  a. creditor  can* 
not  hold  the  paper,  of  his  original  dc^tjor,  a  bankruptr 
and  prove  beyond  the  actual  idebt  upon  it,  but  that 
anch.creditor may  have  the  paper  of  third  pensonsi  who 
4»e'debtors  to  such  original. debtor  in  jmore,  and  .prove 
to  the  whole  amount  under  the  commission  against 
them,  .and  itisnot  .material. whether  audi  third  per- 
sons were  indebted  to  the  original  debtor,  for  yon 


■^^ 


*  Ex  parte  De  Tattet,  1  Rose,.  kO. 

*  Id.  ibid.  Bay  1.211. 

»  Cooke,  160,  1,  2,  3.— CuUcn,  SS. 

*  Cullin,  ^. 

»  6  Vcs.  jun.  449, 


caaoot  attach  eijuities  upon  bills  of  exchange.  So  in  4<Myt 
Ex  parte  Bloachain  \  the  aame  point  was  decided,  and  betnf 
Locd  £ldoa  nakl^  **  A  paity  wants  to  hanre  a  biU  dis- 
countadt  and  the  hanker  refuses  to  disooiuit  upon  tlw 
cpedit  <^  that  biil  only,  and  then  the  party  aays^  he 
has  in  his  hands  another  bill,  and  offers  that  as  a  secu« 
rity  for  the  formier,  what  is  that  but  a  right  to  pimv 
against  both  estetefl^  until  flOt.  m  the  pound  has  been 
obtained  ?^ 

We  have  just  seen,  that  if  the  holder  of  a  biU  or 
note,  at  the  time  of  proving^  has  received  any  part  cf 
it,  he  can  prove  only  for  the  remainder  \  So  it  has 
been  held,  thatwherediffisreatpartiestoabiUornote 
become  baclurupts,  and  a  dividend  is  dccimrod^  tfaoiigli 
not  paid^  under  one  of  the  oomcnisaions,  under  which 
thre  holder  has  proved  his  debt,  he  cannot  titerwasds 
prove  under  anotiier  commission  for  more  than  die  w* 
Mlue,  after  deduetiag  the  amount  of  the  dividend  de«^ 
clared  K  In  fix  parte  licars  \  the  Cfaanoellor  fiiade 
an  <ifeder,  tJtAt  the  dividends  should  be  dedacted  from 
the  iNPOof^  licoording  to  this  practice,  as  stated  by  Mr. 
Cooker  itill  exf)ressiBg  doubt  as  to  the  pruiciple  of  it. 
Hence  it  is  in  general  advisable,  where  theie  are  se\'e«- 
ral  parties  to  a  bill,  to  prove  under  the  commission 
against  each«  as  soon' as  possible,  or  at  least  befercauy 
dividend  has  been  received,  or  «ven  a  commission  de- 
clared against  either* 

In  favour  of  frUndiy  societie^f  it  was  enacted  by  fviendiy 
33  Geo.  3.  c.  54^    ^'  That  if  any  person  appointed  to 
any  office  by  a  friendly  society,  and  intrusted  with, 
or  having  in  4hs  hands  or  possession  any  monies  or 

< » 

*  6  Vc$.  juQ.  500.  to  which  the  cus€  in   5  Ves«.jun,  was, over- 
ruled. 

^  Ante,  590—1  Mont*  143,  141. 

^  Cooper  V.  Pepys,  1  Atk.  IO6.     But  see  in  Ex  parte  Wildmau,    ' 
1  Alk.  109-  where  the  Chancellor  takes  (6r  granted,  that  fo  the  case 
of  Cooper  V.  Pepys,  the  holder  had  rcceiv^  the  dividend  before  he 
attempted  iojpfove  hii  debt  agaioit  theiodorsfr,  1  Mont.  144. — Baylp 

^  6  Ves.  jun.  tf44.    Note,  the  reason  assigned  by  Mr.  Cooke  falH, 
siace49Geo.  3.  c.  lil.  1. 19. 
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4tMy.  To  what  cffects  belonging  to  such  society,  or  any  securities  rc- 
bcmade.  "*^  latin g  to  the!  same,  become  a  bankrupt,  his  assignees 
Fnendiy  ioae-     must  deliver  over  all  things  belonging  to  such  socierVf 

and  pay  out  of  the  assets  or  effects  all  sums  of  money 
remaining  due,  which  such  person  received  by  virtue 
of  his  office,  before  any  of  his  other  debts  are  paid  or 
satisfied '•     It  seems  that  this  provision  of  the  legis- 
lature, in  preferring  the  claim  of  friendly  societies  to 
the  claim  of  all  other  creditors,  is  not  favoured".    If 
an  attorney  is,  from  the  commencement  of  the  esta- 
blishment of  a  friendly  society,  in  the  habit  of  receiv- 
ing from  the  stewards  the  money  of  the  society,  when- 
ever it  amounts  to  a  sum  which  they  consider  worth 
placing  out  at  interest ;  and  of  giving  them  promissory 
notes  from  time  to  time,  carrying  interest;  and  the 
attorney  become  a  bankrupt,    and  indebted  to  the 
stewards  upon  promissory  notes  payable  on  one  month's 
notice,  and  lio  person  has  been  appointed  treasurer, 
the  society  is  not  entitled  to  a  preference ».  •  If  no 
treasurer  has  been  appointed  by  the  society,  and  the 
president  and  steward  are  chosen  annually,  and  the 
bankrupt  has  served  the  office  of  president  and  steward 
•in  different  years,  and  in  the  capacity  of  steward  has 
received  the  money  of  the  society,  and  money  is  after- 
wards fi-om  time  to  time  paid  to  him  by  the  stewards 
and  clerks,  by  order  of  the  society,  upon  promissory 
notes  bearing  interest,  given  by  him  in  the  name  of  a 
firm  of  which  he  is  a  member,  to  the  president  and 
stewards,  the  society  is  not  entitled  to  a  preferences 
A  debt  upon  money  lent  by  the  consent  of  the  societ)*, 
Hpon  a  promissory  note  carrying  interest,  seems  not  to 
be  entitled  to  i  preference '.     A  debt  upon  monev 
lent  to  a  member  of  the  society,  upon  his  security, 


I  33  Geo.  3.  c.  54.  s.  10. 
•    *  Ex  parte  Ross,  6  Ves.  jun.  804. 

'  Ex  parte  Ashlcj,  6  Ves,  jun.  441.  ^£x  parte  Ross,  €  Ves.  Jan. 
804.— 1  Mont.  524, 

*  Ek  parte  Ross,  6  Ves.  jun,  804. 

'  Id.  ibid. 
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after  he  ceases  to  be  an  officer  of  the  society,  is  not  ^^thiy.  t«  what  _ 

•^ '  eaUent  proof  may 

entitled  to  preference'.  And  in  Ex  parte  Stamford  »>«*»«<*«• 
Friendly  Society »,  it  was  held  that  the  preference  ties, 
given  to  friendly  societies,  by  the  Statute  S3  Geos  3. 
c.  54f.  s.  10.  over  other  creditors,  was  confined  to  debts 
in  respect  of  money  in  the  hands  of  their  officers,  by 
virtue  of  their  offices,  and  independant  of  contract, 
and  tlierefore  does  not  extend  to  money  held  by  the 
treasurer,  upon  the  Security  of  his  promissory  not^, 
payable,  with  interest,  on  demlod  ^. 

The  in/ere^/,  which  is  recoverable  at  law,  has  al-  lotetett 
ready  been  stated  \  With  respect  to  the  protff  of 
interest  under  a  commission^  the  rule  appears  to  be, 
that  whenever,  by  tlie  express  terms  of  the  bill  or 
note,  interest  is  reserved,  or  where  there  is  a  contract 
or  agreement  between  the  parties,  that  the  debt  shall 
carry  interest,  it  is  payable  K  Accordingly  it  has 
been  held,  that  even  upon  notes  payable  on  demand, 
not  reserving  interest,  the  interest  miglit  be  proved, 
where  it  appeared  to  be  the  known  and  established 
custom  of  the  trade  to  allow  it,  aiid  that  it  had  actually 
been  paid  by  the  bankrupt,  and  accounts  settled  with 
him,  in  which  it  had  been  charge^,  and  allowed  be-» 
tween  the  parties  ^.  But  it  is  reported  to  have  been 
decided,  that  interest  is  not  proveable  upon  a  bill  or 
note,  unless  it  be  expressed  in  the  body  of  the  note, 
or  there  is  a  special  agreement  for  the  payment  of  it  ^ 
In  Ex  parte  Hankey  '^  and  Ex  parte  Mills  ',  it  was 


'  Ex  parte  Amicable  Society  of  Lancaster,  6  Yes.  jun,  9^* 
^  15  Ves«  jun.  2S0* 
^  Cooke,  254|  5. 
^Ance,  537to541. 

*  Cooke,  174.  183,  — Cullcn,  1 17. ~  1  Mont.  145.  169.— Bayl. 
21^. 

*  Ex  pkTtt  Champion,  3  Bro.  43^.— Ex  parte  Hankey,  ib.  504» 
£x  pane  Milb,  2  Ves.  jun.  995. 

^  Ex  parte  Marler,  1  Atk.  150. 

*  3  Bro.  504. 

*  2  Ves;  jun.  295v-*I  Mont.  l72. — Interest  is  recoverable  at  law, 
where  goods  have  been  sold  upon  the  terms  that  a  bill  should  be  given, 
1 3  East.  98. 

Q  Q 


Sd^  BJIKKftUPTCr. 

4tiiiy.  Tbwik^t  hdcL  that  where  by  the  custem  of  a  trade  iatnest  is 
be  made.  ''  ^ayabt^  bii  a  debt,  and  at  the  regular  time  of  stating 
lotemt  th^  accounts,  the  debtor  is  debited  for  interest,  and 

aftettirkrdk  ttedoita'es  a  bankrupt^  the  interest  is  prove* 
abte  utodbr  his  commission,  notwiihstandini^  the  debt 
^imas  secured  by  four  prcmiissoiy  notes^  of  which  onW 
dne  upon  tiie  face  of  it:  wa^  payable  with  interest,  and 
thi  other  three  were  merely  notes  payable  on  dtoaad 
It  hax  been  laid  dowta^  that  if  the  bistrument  is  not 
expressed  to  be  payabte  with  interest,  ilo  intrinfcst  is 
in  ^hend  proveable ' ;  it  should  sebn,  however,  from 
the  cftire  of  Pairket  v.  Hutchinson  %  tilat  inteirtt  is  in 
general  payable  laipon  ill  Mis  and  notes  payable  at  a 
day  certain,  but  not  upon  tiiose  payable  at  ti  day  on- 
iberUtiiH  or  shop  Iriotes ;  and  though  that  case  did  not 
Itric^e  iVi  i>attkruptcy^  yet,  as  affording  evidence  of  the 
agreemeht  of  the  j&iartie^,  it  appears  to  be  a|iplicsble 
to  the  base  of  bamkniptcy,  and  seems  to  render  tim 
principle  of  the  practice^  excluding  the  fnroof  of  in- 
terest  on  bills  payable  at  a  day  certain,  questknuMd 
A  creditor  by  bill  of  liote  is  a^Utted  to  prove  the  wiiole 
intereist  due^  wtetever  may  te  the  amoAtf^  ttidugfa  a 
speciklty  creditor  ban  never  4iavfe  inter c^t  beyetid  the 
^ttdilty  c6n^ined  4n  his  feedui^ty '.  Aftid  we  hate  'seen 
that  the  creditor  ^may  pro^  the  ftdl  sum  ftnr  tirk&oh  die 
bill  or  note  was  given,  nbtwitiiatandihg  he  ieceived 
J05  j^er  cent,  discount,  thoogh  the  tttrtnte  ^^Miets^ 
that  upoil  biirs  and  )idties  p^iyable  at  a  future  time,  a 
'  rebate  of  interest  shall  be  deducted  from  the  actual 
payment  of  the  dividend,  to  the  time  when  the  secu- 
rity would  have  been  payable. 

When  interest  is  allowed  to  be  provbd,  it  is  never, 
in  any  case  of  an  insolvent  estate,  flowed  to  be  codi- 
puted  lower  than  the  date  of  the  commission,  because 


I  V  »«»«        «         **»<t»l        ' 


*  1  Mont.  170.— Cooke,  174.  1S3. 

*  3  Ves.  jun.,  134. — Upton  v.  Lord  Ferrert,  -5  Yes.  jon.  SOt.  809. 
.'  Bromley  X7.  Goo'dere,  1  Atk.  75. — Culles,  ll^. 

*  7  Geo.  1.  c.  31. 


it  is  m4f  the  ei^tate  beipg  9  d|B^  fuii4>  #  ^f^lvf  g^  pf-  ^y*  T9  ^«^ 
part  tQ  ea^h,  is  ^]|[  that  ia  sjuph  a  gfger^l  )<^$s  caf)  f)e  bemai^. 
expceted  •.  And  where  the  *ct  of  li4P)^^¥p.tcy  to  ^hich  ^"^^«^* 
the  e^fflissioji  f'elates^  i$  ^.^certaified,  ng  int^ri^  is- 
alIow.ed  after  that  ^ct  of  jbankrpptcy  \  Ayid  iii  e^ae^ 
of  mut4ia}  credit;,  when  )K>th  debts  C9.i*ry  inteife^t,  thf 
C0i^p4|tadpi|  of  interest  sKojuM  stop  QW  }?P$h  si^  9t 
the  same  time '.  But  in  the  case  of  an  estate  whioh^ 
turns  out  to  be  solvent,  and  where  a  surplus  comes  to 
a  bankrupt,  creditors  have  a  right  to  interest^  up  to 
the  actual  time  of  payment,  witjaiout  regard  to  tlie  date 
of  tire  commission »,  provided  the  ins>trnment  expressly 
entities  the  hold^  to  interest  ^  Though  tbe  rule 
was  formeily  only  to  allow  «£4  per  eeuat.^  it  appears 
from  the  decision  of  Upton  v.  Lord  F^iirers  ,  tiM  j£s 
per  cent,  is  to  be  allowed.  And  this  is  analogous  to 
the  different  statutes  wilAi  regard  to  iJie  rebate  of  in- 
terest. 

The  ^itfference  upon  the  ise-exchange  of  bills  pro-  Re^xdmgt'. 
tested,  and  redrawn  before  t^e  bankruptcy^  is  prove- 
able  under  the  oonipvission,  but  if  incurred  ^fter  the 
bankruptcy  it  is  ^not  proyea^ble*.  So  the  costs  and 
charges  cxf  protesting  biHs  incurred  before  the  bank* 
ruptcy,  may  be  4>Poved,  'but  iiot  those  incurred  after 
the  'bankruptcy  ^.  But  wiiere,  by  the  particular  law 
of  due  country  ffOQi  Whidh'the  bill  is  .drawn,  or  when 
by  .express 'Stipulation  the  re-exdhange,  or  costs  and 
charges,  are  fi&e4  -at  a  particular  rate,  they  may  be 

«  •  •  • 

«  Butcher  v.  Churchill »  14  Ves.  jun.  573. — ;1}rpp)ley  v.  .Goodcrc, 
]  Atk..7d.— ^x  parte  Bennett*   2  Atk.  528.— Cullen,  118.— 1  Mont. 


5  Ves.  jun.  801.  $. 

'  .VV^citfvcQvoraW^,  ^ec  ante,  -4^1. 

•  K^  parte  Hoffham,  Cooke,'  173. — Francis  v.  Rucker,  Arab.  fi72- 
ITullen,  102. — 1  Mont.  146. 

^  E^  p»ricMoqre»  fl  Bro.  597<f^Afifin.  ,1  Ai](..MO*.— Cnlijen^  (Ol. 
t  Mo»t.  145. 
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696 

4tiity.  To  what 
eVtent  proof  nuiy 
be  inadtt. 

Re-excluBl^. 


5tlily.  The  time 
of  proof  and 
making  daink 


BANKttUPTCr. 

proved  under  the  commission,  though  not  incuned 
till  after  the  act  of  bankruptcy.  Thus,  by  the  law  of 
Philadelphia,  the  drawer  of  a  returned  bill  must  pay 
its  contents,  with  jCSO  per  cent  advance,  as  liquidated 
damages;  in  this  case,  if  he  become  bankrupt,  tlie 
£iO  per  cent  may  be  proved  under  his  commission, 
tliough  the  bill  was  not  protested  till  after  his  bank- 
ruptcy \ 

Fifthly.  The  Time  of  proving  and  making  Claim. 

From  the  preceding  observations,  it  may  be  col- 
lectedf  that  no  unnecessary  delay  should  take  place  in 
making  the  proof,  and  we  have  seen  that  in  some  cases, 
if  the  proof  be  delayed  till  after  a  dividend  has  been 
declared,  though  not  received,  it  will  prevent  the 
holder  from  proving  the  whole  amount  of  bis  bill 
under  a  commission  against  another  person*.  Former- 
ly creditors  were  allowed  to  come  in  and  prove  their 
debts  at  any  time  within  four  months,  and  until  dis- 
tribution made,  but  ;tbey  were  not  admitted  after 
distribution  actually  made  of  any  part  of  the  estate; 
but  now,  except  in  case  of  gjross  laches,  creditors  are 
allowed  to  come  in  at  any  time,  while  any  thing  remains 
to  be  divided  K  And  in  Re  Wheeler  ♦  it  was  decided 
that  a  creditor  coming  in  to  prove  his  debt  after  a 
dividend  made  (provided  the  delay  was  not  fraudu- 
lent, but  owing  to  accident,  or  unavoidable  circum- 
stances) should  be  put  on  a  footing  with  the  other 
creditors,  before  any  further  dividend  was  made.  A 
creditor  who  has  neglected  to  prove  before  a  meeting 
to  declare  a  second  dividend,  is  in  strictness  only  en- 
titled to  be  paid  future  dividends,  pari  passu  with  the 
other  creditors';  but  it  is  the  practice  to  permit  such 


•imm 


'  Francis  r.  Rucker,  Amb.  672. — Ex  parte  Moore,  2  Bro.  599--^ 
Ciillen,  102. 

*  Ante,  591. — Ex  parte  Lears,  6  Ves.  jun.  6^5, 

'  Ex  parte  Peachy,  1  Atk.  111. — 'Ex  parte  Styles,  id.  2M.  and  iJ- 

79. 

♦  1  Sch.  &  Lef.  242. 

*»  V.K  parte  l^ng,  2  Bro.  dOi — Ex  parte  Styles,  1  Atk.  208.— 
Harding  V.  Marsb,  2  Ch.  Ca.  153. 
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creditor  to  be  paid  foriDer  dividends  rateably  with  stwy.  The  time 
those  who  have  been  paid,  and  then  to  direct  a  general  making  cioim. 
distribution  of  the  residue  *.  Where  a  creditor  has  a  rea- 
sonable causq  for  not  having  proved  in  time  to  receive 
a  first  dividend,  he  is,  upon  proving,  entitled  first  to 
be  placed  on  an  equality  with  the  other  creditors  who 
received  a  first  dividend^  but  not  so  as  to  disturb  9, 
former  dividend,  and  then  to  receive  the  future  divi- 
dends rateably  with  the  other  creditors  *•  The  mode 
of  being  admitted  to  receive  in  respect  of  former 
dividends,  is  by  making  an  affidavit  of  the  cause  of 
delay,  and  by  petition  to  the  Chancellor,  upon  which 
an  order  may  be  obtained ;  and  the  assignees  should 
not  pay  without  it  ^  We  have  seen  that  in  the  case 
of  a  surety  paying  the  debt  of  his  principal  after  a 
commission  against  him,  he  may  at  any  time  prove 
under  the  commission,  not  disturbing  the  former  di» 
vidends,  and  receive  a  dividend  or  dividends  propor- 
tionably  with  the  other  creditors  ♦. 

Where  a  party  may  not  be  able  to  swear  to  the  pre-  claim, 
cise  amount  of  his  debt,  secured  by  a  bill  or  note,  it 
is  advisable  for  him  to  make  a  claim  as  a  means  of 
securing  a  dividend,  when  his  proof  is  afterwards 
established,  without  the  necessity  of  applying  to  the 
Chancellor ;  and  when  a  proper  claim  has  been  made, 
the  dividend  must  be  apportioned  for  it,  and  be  witli- 
lieW,  until  the  validity  of  the  claim  has  been  ascer- 
tained '. 

Sisthly.  The  Mode  and  Terms  of  Proof  and 
Remedy  for  the  Dividend. 

The  mode  of  proof  of  bills  of  exchange  is  governed  6tiiiy.  The  mode 

*  *^  "^  .       of  proof,  and 

by  the  general  rules  aflPecting  proof  under  a  commis-  teinwon^hich 

J  ^  ^    ^  adfuiUed. 

*  Cooke,  521.— 1  Mont.  556, 

*  Ex  pane  Long,  2  Bro,  50. — ^Ex  parte  Styles  r.  Pickart,  2  Alk, 
208. 

3  1  Menu  556. 

*  Ante,  5Sa  49  Geo.  3.  c.  121.  s.  8. 
s  Cooke,  255.— 1  Mont.  459.  553. 
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6tbiy.  The  wMm  sidti  in  Other  cstses,  and  consequentlr  it  will  be  here 

of  proof,  QBd  ,  •   ,  ,  ^.       -    •  •  1 

terms  00  whioh    6n\v  tleces^afy  to  consider  the  pecuiiatitie^  m  the  case 

of  bills.  The  ordinary  proof  is  by  oath  of  the  cre- 
ditor \  When  it  ii  upon  the  bill  or  note,  the  form  of 
the  deposition  varies  according  to  the  mode  in  whidi 
the  creditor  obtained  the  bill  or  note*  Under  a  com- 
ftiiksion  against  the  party  from  whom  the  creditor 
immediately  received  the  bill  or  note,  the  deposition 
states,  thit  the  bankni|)t  is  indebted  to  the  deponmt 
lipon  th^  consideration  for  the  instrument^  and  alleges 
that  no  security  has  been  obtained^  exeept  the  bill  or 
tote ;  but  when  the  bill  or  note  has  not  been  received 
jrom  the  bankrupt  himself  by  the  creditor^  the  depo* 
fiitiOn  stltes,  that  he  is  indebted  on  the  inatrument, 
^nd  then  ishews  the  means  and  consideration  by  which 
ihe  de^ohent  betame  the  holder  *•  And  where  bills 
have  been  deposited  by  w&y  of  pledge,  the  proof  is 
upon  the  Original  debt,  and  the  deposition  concludes 
by  stating  the  delivery  of  the  bilk  as  k  security*,  the 
particulars  of  which,  if  numerous,  may  be  stated  in  a 
scheduled  Where  several  persons,  whetber  genenl 
partners  or  otheNeite,  kit  tlie  holders  of  the  iustni* 
menl,  they  must  all  be  named  as  creditors  in  the 
deposition ;  but  it  h  sufficient,  if  the  deposition  far 
made  by  one  only  6f  the  partners  \  If  a  bill  has 
been  lost,  the  proof  must  be  admitted  tapon  aa  in- 
demnity^. A  creditor  is  obliged,  at  the  time  ef 
proving  his  debt,  to  state  in  his  deposition,  whetber 
he  has  a  security  or  not ;  and  every  security  must  be 
produced  at  the  titAt  when  he  pt\>vw,  and  the  com- 
missioners will  nrark  it  as  havitig  b^eea  exhibited  ^ 

In  general,  if  a  party  insist  upon  provife^  under  a 
commission^  he  must  deliver  up  the  security  for  tlie 

'  CuHen,  140,  141. 

^  See  the  forms,  pott.  Appendix.-^  Cikfkb,  96,  $fi-  4  Ifont  91 
to  93. 
'  See  the  forms,  post.  Appendix. — 4  Mont.  93« 

♦  2  Cooke,  25.— Post,  *Appcndix. — Ante,  555, 

*  Ex  parte  Greenway,  6  Vcs.  j'tn].'Sl2.^^Atit^  9Si* 
^  £x  parte  fieanet,  2  AtL  526. 
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benefit  of  the  creditors ',  or  must  apply  to  Ithe  com-  etfiiy.  n^  mode 

.     .  *  *^   .  of  proof,  tod 

missionera  to  have  the  pledge  3old,  and  to  be  adinitted  tei«i»  od  wiuck 
a  creditor  for  the  residue  ^.     And  where  a  debtor,  by 
way  of  collateral  security,  delivers  a  bill  of  exchange 
or  promissory  note,  without  hi«  name  appearing  upon 
the  paper,  this  is  to  be  considered  as  a  pledge,  and 
not  as  an  absolute  transfer  of  the  bill  j  and  the  cre^ 
ditor  will  not  be  allowed  to  prove  under  the  commis* 
sion  against  such  debtor,  and  also  to  retsija  the  se- 
curities, but  must  either  give  them  up  of  obtain  an 
order  for  the  sale  of  them,  and  then  prove  for  the 
deficiency '.  Where  a  creditor,  by  a  debt  partly  prove* 
able  and  partly  not,  under  a  com  mission  of  bankruptcy, 
has  a  general  pledge,  he  may  apply  4t  to  the  d^bt  not 
proveable  under  the  commission  ^.     If  a  ^efiutiiy  is 
deposited  by  a  debtor  to  indemnify  his  creditor  for  a 
balance  then  due,  together  with  siich  farther  s^ms  of 
money  as  shall  be  due  to  him  'for  «oney  to  be  ad* 
vanced  and  paid  for  the  debtor,  either  by  bill  accepted 
or  to  be  accepted,  and  the  debtor  become  a  ^nkrupt, 
and   the  creditor,  after  tl^€  bankruptcy,  pay  venous 
accept:ances,   he  may  apply  4^e  ^curity,  in  4^e  ^rsj; 
place,  to  reduce tbe  demand  90t  proveable,  on  account 
of  its  not  having  been  paid  till  after  the  bankruptcy  K 
If  a  security  is  deposited  by  a  drawer  to  indemnify 
t^e  acceptor,  who  pays  part  of  his  acceptances  before 
the  bankruptcy  of  the  drawer,  and  part  after  such 
ba-nkruptcy,  the  acceptor  may  apply  tlie  security  to 
reduce  the  demand  paid  after  the  bankruptcy  ^ 

fBut  where  the  bankrupt  did  not  merely  deposit  tlie 
bf  Us  or  notes  as  a  pledge,  hut  indorsed  tliem  to  the 


•-11LJI" 


•     f     •  w^*  •  •      .^  •  • 


_,  ^  -»  J^.H!^.^»  2  Atk.  528. 
Ex  parte  Coming,  Cooke,  i  23. 
^  '£x  parte  Trowton,  &c.  Cooke,  .12A.    £x  .parte  'Uillier,  Cooke, 
1^3- — Cullcn,  147.— i  Mont.  458. 

^  Ex  parte  Haward,  Cooke,  120. — Ex  parte  Areklcy,  Cooke,  126. 
Zx  pafte  Haater,  6  Vet.  jan.  94. 
>'lux  ^aflellawavd,  iCooke,  120.-^x  parte  Hunter,  6Ves.  jun. 

^  £x  parte  Arckley,  Cooket  126,  j£x  parte  Hunter,  6' Vet.  jun^ 
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6tbiy.  The  mode  Creditor,  he  has  a  right  to  retain  the  security  and  pro- 
ternii  on  wiuch    cced  against  the  other  parties,  and  also  to  prove  his 

whole  debt  at  the  same  time  under  the  commission', 
provided  he  has  not  received  part,  or  no  dividend,  un- 
der a  conimission  against  another  estate  has  been  de- 
clared, ,  before  he  comes  to  prove,  so  that  he  do  not 
receive  more  than  SO^.  in  the  pound  upon  his  whole 
debt*. 
Proeecdiof  at  Formerly  a  creditor,  who  had  proceeded  at  law, 
^.      proTing  j^jgji^.j^gQ  prove  his  debt  under  the  commission  against 

the  same  party,  renouncing  any  benefit  under  the  com- 
mission so  as  to  afford  him  an  opportunity  of  pre- 
venting, as  far  as  he  could,  the  very  remedy  he  had 
chosen,  from  being  defeated  by  the  rest  of  the  creditors, 
discharging  the  person  of  the  bankrupt  by  signing 
his  certificate  without  his  concurrence  or  controul; 
and  a  party  might  also  make  a  <:laim  and  still  proceed 
at  law>.  But  the  Stat  49  Geo.  3.  c.  ISl.  s.  14 «.  di- 
rects that  a  creditor,  who  has  brought  an  action  against 
a  bankrupt,  shall  not  be  permitted  to  prove,  or  make  a 
claim^  without  relinquishing  sucK  action,  and  that  the 
proving,  or  claiming,  a  debt  under  a  commission,  shall 
be  deemed  an  election  by  such  creditor,  to  take  the 
benefit  of  the  commission  with  respect  to  the  debt  so 
proved  or  claimed.  This  Statute,  however,  does  not 
affect  the  right  of  a  person  not  being  the  petitioning 
creditor,  to  prove  one  debt  under  a  commission,  and 
to  proceed  at  law  for  another  ^  And  in  Ex  parte 
Grovesnor  •,  Lord  Eldon  said,  **  That  if  a  creditor  has 
a  note  for  one  sum  and  a  bond  for  another,  as  the  re- 
medies and  the  relief  under  those  securities  are  dif' 
ferent,  he  may  prove  one  debt  and  hold  the  banknipt 

■  Ex  parte  Bennett,  2  Atk.  528.— Ante,  586.-1  Moot.  45S.-Ccl- 
len,  140. 

*  Cullen,  146.— 1  Atk.  UO. 

'  Ex  parte  Sharp,  11  Vet.  jun.  20S.— CuUen,  153. 159* 

^  See  the  construction  of  this  section  in  Athcrston  r.  UudcUotost 
3  Taunt.  181. 
.  *  Cooke,  135.— CuUen,  149* 

*]4Ves.  jun.58S. 
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in  execution  for  the  other.     But  an  entire  demand  can-  $my.  tu  mde 
not  be  split,  and  if  there  be  a  demand  upon  several  terins^on  v^u 
notes  or  securities  given  in  respect  of  the  same  trans-  *  "**^  ,. 

^  "^  Proceeding  at 

action.  It  seems  that  the  creditor  cannot  adopt  these  i^^*  ^^  pmyinf 
double  remedies'," 

It  sometimes  happens,  after  a  creditor  has  made  his  Rcdiieiii««Dde9.» 
proof,  that,  either  from  a  disclosure  of  facts  not  before  ^^^^^  ^'^ 
known  or  understood,  it  appears  that  it  ought  not  to 
have  been  admitted,  or  at  least  not  to  the  extent;  or 
that,  from  a  change  of  circumstances,  the  state  of  the  - 
debt  proved  is  materially  altered :  and,  in  such  cases, 
;t  becomes  necessary  either  to  reduce  the  progf,  or  to 
expunge  it  altogether  \  Thus  if  any  bills,  proved  and 
accepted  as  securities  by  a  creditor  who  discount^ 
them  for  the  bankmpt,  or  took  them  as  a  security  for 
a  general  balance,  are  afterwards  paid  in  full,  or  in 
any  way  fully  satisfied,  the  amount  of  each  bill  must 
be  deducted  from  the.  proof,  and  the  future  dividends 
only  paid  on  the  residue  of  the  debt '.  So  if  the  holder 
of  a  bill  compound  with  the  prior  names  upon  it, 
without  the  previous  assent  of  the  assignees  of  the  sub- 
sequent parties,  the  latter  are  discharged ;  and  if  he 
takes  such  composition  after  having  proved  under  the 
commission  against  the  latter,  the  amount  of  the  bill 
must  be  deducted  from  the  proof  ♦.  But  as  the  prin* 
ciple  of  tliese  decisions  is  the  same  as  that  which  prcv 
dudes  a  party  from  recovering  at  law,  and  we  havQ 
£een  that,  at  law,  that  the  holder  does  not  discharge  a 
prior  party  to  a  bill  by  compounding  with  a  subsequent 
pne,  even  though  the  former  was  known,  to  be  an  aci^ 
commqdation  acceptor  *,  so  in  the  case  of  bankyuptcy, 
compounding  with  a  subsequent  party  will  notafiect 
the  right  to  the  dividends  under  a  commission  against 

•  l4Vcs.  jua.  588^ 
*Cullen,   158— I  Mont.  545. 

'  Ex  parte  Smith. — Ex  parte ^Bloxh am. — Ex  parte  Wallace.— 'Ej^ 
parte  Cropley.  Cooke,   155,  156. 

♦  Ex  parte  Smith,  3  Bro,  1. — Cooke,  l68,  9. ;  and  Ex  parte  SmUb 
and  othcrB,Cooke,  171. — Cullen,  155.— I  Mont.  546\— Ante,  585,6, 7'f 

*  Ante,  380,  1,*2,  3. 
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Mfy  The  flnde  a '  prior  one,  because  the  estate  of  the  latter  had  no 

of  proof)  ood 

tenns  on  wiiicii  claim  upoii  that  of  the  fbrmer,  and  therefore  could  not 
Rodidngaadex-  ^^  prejudiced  by  the  arrangement  It  was  on  this 
fngrag  ptoof.     ground  held,  in  the  case  of  Ex  parte  Giffard ',  that  if 

a  promissory  note  be  made  by  one  principal  and  three 
sureties,  two  of  whom,  and  the  principal,  become 
bankrupts,  and  the  holder  of  the  note  prove  his  whole 
debt  under  each  commission,  and  afterwards  receive  a 
composition  of  4^.  in  the  pound  from  the  remaining 
surety,  the  receipt  for  which  is  expressed  to  be  for 
^191,  and  two  notes,  which,  when  duly  paid,  will 
be  in  fvi\  of  the  said  debt  and  all  other  demands ;  and 
the  dividend  paid  by  the  estate  of  the  principa!  is  Af  • 
in  the  pound,  and  by  the  bankrupt  sureties  is  i^  in 
the  pound ;  no  part  of  the  proof  under  the  commission 
against  the  bankrupt  sureties  must  be  expunged.  The 
commissioners  cannot  expunge  a  debt  without  an  onler 
upon  petition  *.  ' 

jUttoiiDg  proof.       We  have  seen  that  in  some  eases,  where  die  prewf 

has  been  expunged,  it  may  be  restored,  in  order  that 
the  party  himself,  or  some  third  person,  may  have  the 
benefit  of  the  original  proof,   and  receive  ^liinde&ds 
which  would  not  otherwise  be  recoverable '. 
BcMfitof  OM-        Where,  between  tiie  time  of  proving  bis  debt  uidof 

applying  for  a  dividend  under  a  commission  against  a 
principal  delator,  as  acceptor  of  a  bill,  maker  of  a  note, 
or  prior  indorser,  who  ultimately  ougfit  to  pay  i^  tbe 
holder  has  received  from  a  surety  or  subsequent  in- 
doTser,  or  of  an  accommodation  acceptor,  .the  whole 
of  his  debt,  such  party,  thus  standing  in  the  sftuadtm 
of  a  surety  is  entitled  to  the  benefit  of  tlie  ftooS 
made  by  tlie  ccedifor ;  and  he  nmst  reoeive  the  .divi- 
dends as  trustee  for  the  surety  \  provided  tbe  cwditor 

'  6  Ves.  Jan.  S05. ;  see  also  Williams  v.  Walaby,  4  Esp.  Hep.  !^ 

*  £x  parte  Nixon,  4  Mont.  34. 
'  "Ex  ^aite  Matthews,  6  Ves.  jun.SSS. — Cooke,  154. 

♦  Ante,  S79,i  &c.— Ex  parte  Rysiricke,  2  P,  Wms.  89.  — Cooie, 
I5f« 
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be  not  thereby  prejudiced  in  respect  of  any  other  claim  a^^y.  ts* 

.  of  pfooC,  and 

upon  the  estate  *.  tenu  oa  wnkii 

If  a  person,  having  a  demand  upon  a  country  firm,  Benefit  of  aaa. 
who  have  dealings  with  a  house  in  London,  obtain  ^"'•p^*^* 
permission  from  the  countiy  firm  for  one  of  his  credi- 
tors to  draw  Upon  the  London  house,  and  tlie  country 
firm  and  tlie  London  house  became  bankrupts,  and  the 
drawer,  after  proving  under  the  commission  against 
the  London  house,  receive  payment  from  bis  original 
debtor,  that  is,  the  ^roon  having  a  demand  upon  the 
country  firm,  such  person  is  entitled  to  the  benefit  of 
the  drawer's  proof  against  the  London  house,  if  he 
have  not  proved  the  debt  under  the  commission  against 
the  country  finn,  but  if  he  has,  it  seems  he  is  not  en- 
titled \  If  a  banker  pay,  after  notice  of  an  act  of . 
bankruptcy  conimitted  by  his  customer,  the  drafts  of 
a  customer,  in  favour  of  a  creditor  whose  debt  would 
have  bedi  ptoveable  under  the  commission,  the  banker 
is  not  entitled  to  stand  in  tlie  place  in  which  the  credi- 
tor would  have  stood  had  fats  debt  not  been  paid,  and 
as  SD  standing  to  reoeive  a  divklend  rateably  with  the 
other  creditors  •• 

Formerly,  when  a  dividend  of  the  bankrupts  estate  Remedy  to  re. 

---^•,,-,  ••  .-         cover  dividend* 

Jiad  bes&n  deol&Toa  by  the  loommissioners,  aa  action 
inigfat  be  mam  twined  gainst  die  assignees  by  a  paity 
who  iiad  proved  &  bill^  for  his  share  of  the  dividexul ; 
Und  In  smch  action  the  ^ivooeedii^s,  before  the  com* 
^mis^ioaers,  were  conclusive  evidence  of  the  debt,,  nor 
Were  the  assignees  suffered  to  set  off  any  debt  frx>in 
the  pfsihitffff  to  tlic  IbankdTupt  \  fiut  it  was  jenactcd, 
hy  the4l^QtCK$.  c.  IflL  s.  12.  that ''  no  action  shall 
%e  brought  agaimit  the  assjgnee  for  dividends,  laitit 
iSQ  lotitioa  to  the  CtvuDioeHor  to  ^ps^  tbe  same  witli  in- 


•  Ante,  S78,-*-Cx  parte  l\urner,   5  Ves.  juiv  2'43.— Coskt,  153, 
154. 

*^£ac  jMurteMAtthewt,  6  Vct«.}iHk  285. 

*  fihuik^ i>«  V«rBOQ,  3  Bro.  SIS. 

♦  Browu  V.  Sullen,  bough  407. ;  and  Ex  parte  Leers,  vVf^.  J«». 
^45. 
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&hiy.  The  iBdde  terest  and  costs,  when  the  justice  of  the  case  shall  re- 

«f  proof,  Md        ^„:-p  :4.w 
terns  on  which      qUirC  It. 

admitted* 

Seventhly.    The  Consequence  of  not  proving^  and 

Effect  of  Certificate. 


fOAp  Effect  of 
certificate* 


It  may  be  laid  down  as  a  clear  and  established  priii' 
ciplcy  that  the  discharge  of  the  bankrupt  should  be 
commensurate  and  co-extensive  with  the  relief  to  the 
creditor,  and  consequently  that  all  debts  shall  be  dis- 
charged by  the  certificate  that  either  have  been,  or 
that  might  have  been,  proved  under  the  commission '; 
^  and,  on  the  other  hand,  the  bankrupt's  remaining  stilt 
liable,  and  the  creditor's  not  being  able  to  prove  his 
debt  under  the  commission,  are  convertible  terms*. 
The  various  instances  in  which  bills  and  notes  may  be 
proved  have  been  considered  The  Statutes  which 
enable  the  holder  of  a  bill  to  prove  in  particular  cases, 
contain  a  clau'se,  that  in  cases  where  the  holder  could 
avail  himself  of  the  proof,  the  certificate  shall  protect 
the  bankrupt  from  all  further  responsibility ;  and  the 
Statute  49  Geo.  3.  c.  121.  s.  8.  having  enabled  sure^ 
ties  to  prove  in  various  instances  where  he  has  been 
compelled  to  pay  the  bill  or  note  after  the  issuing  of 
the  commission  has  greatly  enlarged  the  efifect  of  the 
certificate.  There  are,  however,  still  some  cases  re* 
lating  to  bills  and  notes,  in  which  the  certificate  will 
not  be  a  bar  to  any  future  action.  Thus,  if  the  bill  or 
note  were  drawn  and  payable  in  England,  and  the 
cause  of  action  accrue  here,  a  certificate  abroad  will 
not  be  any  bar  to  an  action  in  this  country,  although 
at  the  time  of  making  the  contract  the  bankrupt  re- 
sided abroad,  in  the  country  where  he  afterwards  ob- 
tained his  certificate '.     But  where  the  cause  of  actioa 

'  Ex  parte  Groom,  1  Atk.  lip.— Cbilton  v.  Wiffin,  3  Wila.  15. 

•Per  Lord  Kenybn  in  Cowley  v.  Punlop,  7T. R.  665.  aad  see 
49  Geo.  3.  c.  121.  s.  14.  aud  1  Rose,  204. 

'  Qain  v.  Keefe,  2  Hen.  Bla.  553.--^Pcdder  v.  Macmaster,  ST.  R. 
^609.-^Sinith  V  Buchannan,  1  East.  6. ;  but  see  Burrows  v.  JemmlDOy 
*2  Stra.  733. 
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accrues  abroad,  a  certificate  in  the  country  where  the  rtifly.  Effect pf  .^ 
cause  accrued,  is  a  bar  to  any  action  in  this  country  *• 
And  if  a  bill  of  exchange,  drawn  in  Ireland  upon  a 
person  resident  in  Ireland,  be  accepted,  and  the  ac" 
ccptor  become  a  bankrupt  in  Ireland,  and  there  obtain 
his  certificate,  and  afterwards  be  proceeded  against  iu 
this  country  upon  the  bill,  the  court  will  order  an 
exoneretur  to  be  entered  on  the  bail  piece,  on  the 
ground,  that  as  the  debt  was  contracted  in  Ireland 
where  the  commission  issued,  it  was  discharged  by  the 
certificate  *.  And  if  a  person  draw  a  bill  in  America 
in  favour  of  a  firm  in  America,  who  have  also  a'  house 
in  London,  upon  a  person  residing  in  London,  and  die 
bill  be  refused  acceptance,  arid  notice  of  refusal  is 
given  to  the  drawer  in  America,  and  the  drawer  after- 
wards become  a  bankrupt  and  obtained  his  certificate 
in  America,  it  is  a  bar  in  this  country  to  any  action 
against  the  drawer '.  The  general  rule  of  law  is,  that 
dthitum  tt  contractus  sunt  nuUius  locij  and  that  the 
payment  of  a  debt,  wherever  it  may  have  been  con- 
tracted, may  be  enforced  in  any  country ;  and  conse- 
quently, whenever  a  creditor  might  prove  under  a  com- 
mission abroad,  it  sliould  seem,  on  principle,  that  a 
certificate  should  be  a  bar  to  every  debt  wherever  it 
was  contracted.  But,  on  the  other  hand,  great  incon- 
venieiicies  might  ensue  from  fraudulent  certificates  in 
remote  countries  being  obtained  before  a  creditor  here 
could  be  apprized  of  the  proceeding,  and  therefore  un- 
less the  contract  was  made,  or  at  least  in  some  measure 
connected  with  the  foreign  country,  he  should  not  be 
prejudiced  by  such  certificate.  When  a  certificate 
abroad  operates  as  a  discharge  in  this  country,  it 
seems  that  the  extent  of  the  discharge  will  depend 
upon  the  law  of  the  country  where  the  certificate  19 
obtained*. 


■*« 


>  Potter  V.  Brown,  5  East.  124. 

*  nallantinev.  Golding,  Cooke,  115, 

'  Potter  V.  Brown,  3  East.  174. 

^  Ex  parte  Burton,  1  Atk.  25i.— 1  Mont.  662. 
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7tWJ^  Efiect  of       Where  a  bankrupt  is  discharged  by  his  certificate 
**         '         from  a  debl  in  one  form,  he  cannot  be  chiarged  by  the 

creditor  for  the  same  debt  in  another  foi-m  of  action  r 
and  therefore,  in  the  case  of  Foster  v.  Surtees  *,  where, 
by  agreement  between  the  plaintiffs,  bankers  at  Car- 
lisle, and  the  defendants^  bankers  at  Newcastle,  the 
plaintiffs  were  weekly  to  send  to  tlie  defendants  all 
^  their  own  notes  and  the  notes  of  certain  otl>er  bank- 

ing-houses ;  and  the  defendants  were  in  exchange  to 
return  the  plaintiffs  their  own  notes  and  the  notes  of 
certain  other  bankers,  and  the  deficiency,  if  any,  was 
to  be  niade4ip  by  a  bill  drawn  by  the  defendants  in 
favour  of  the  plaintiffs  at  a  certain  date ;  it  Wias  held 
that  the  notes  so  sent  by  the  plaintiiFs  to  the  defend* 
ants  constituted  it  debt  against  them,  which  the  de* 
fendaats  might  pay  by  a  return  of  notes  according  to 
the  agreement ;  but  if  they  made  no  such  xetum,  or 
a  sfaort  retuna^  jaad  gave  no  bill  for  the  bala»ce»  such 
balance  xemained  ^s  a  debt  agauxst  them»  whix:h  was 
proveable  by  the  plaintiffsi,  under  a  commiscian  of 
bankrupt  issued  against  the  defendamts,  on  an  act  of 
bankruptcy  committed. after  the  time  when  the  bill  for 
the  balance^  if  drawn^  would  have  ifaeen  due. and 
payable ;  and  rthat  the  plaintiffs  could  nat  m^tain  a;a 
action  to  recover  damages  as  for  a  breach  of  x:onjtract 
i^nst  the  de&ndants  wiio  had  .obtainod  their  certifi- 
cates. But,  in  some  cases  a  creditor  lias  an  .election 
to  shape  his  demand  on  the  .hajakr^pt  either  as  a  idebt, 
or  as  for  a  tort;,  and  af  he  adopt  the  iatter,  4lie  .certifi* 
pate  will  be  no  bar.  Xhus^  if  a  j>aiiklbpt  .to  whom  a 
bill  has  been  delivered  to  ^obtain  ttbe  paynaeaat  wh» 
due,  and  to  remit  to  Jbis  leniployec,  discoj^nt  it  at  a 
loss  before  it  was  due,  ,and  ^mhetf^sde  ijiie  money,  if 
sued  for  this  tort  his  certificate  would  be  no  bar  \  So 
if  bills  be  deposited  merely  as  a  pledge,  if  the  hank* 


'  IS  East.  606. 

*  Parker  v.  Norton,  6  .T.  tR.  i695. 
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nipt  pledge  them  as  his  own,  he  will  continue  liable  ^^|J^|^**^  *^ 
to  a  ^lecial  action  for  this  tort  \ 

The  effect  of  the  certificate  as  to  a  debt  which  New  contnu:^  or 
might  have  been  ()roved  under  the  commission  may 
be  avoided  by  ay mA  coM^racr entered  ikito  with  the 
bankrupt  foon&  fide  after  an  act  of  bankruptcy^  even 
before  or  after  ht  has  obtained  his  certificate  *.  All 
the  debts  of  a  bankrupt  continue  due  in  conscience, 
notwith)»tahdiDg  be  has  t)btaiiied  his  certificate;  aiid 
though  a  sfknoiity,  or  a  ptomise^  as  a  cotisideipation  ibr 
signing  hiis  certificate  is  void^  any  security  giveti  hotA 
fide  wkhoiiit  fraud  or  inTposition  on  the  bankrupt  is 
valid  aiid  'binding  upon  him^  though  there  be  oo  new 
cdnysvderatioh  \  Tfous  in  the  casfe  of  Traeman  r.  Fen* 
Wn'S  ^het^  the  bankrupt  after  the  aotidf  loiaBkruptcy, 
sitA  sffeefr  thi  issuing  ^df  t^e  oommissiot^  kM  before 
he  bad  obtsbined  his  certificate^  ga^vt  a  frixstnistory 
note  in  considemtion  df  two  fernler  biUi  x»f  tht  bank* 
rapt  ^kig  caxicelled,  ated  of  ian  agteement  net  to 
accept  a  ^dMdend  1iil)dtT  tht  xx^ttxmis&KXij  it  was  teld 
that  tlife  certificate  "was  mo  t»ar  to  an  adtion  6n  the 
note*  And  if  a  batdcmpt^  after  obtaining  fhis  cer- 
tificfilte^  undet<ake  to  ))ay  imy  creditor  the  tesidue  of 
his  debt,  the  nhdertkkilig,  if  made  freely  and  withotit 
fraud,  h 


V.    OF   MUTUAL   6R£DIT   ASD   SET  OFF. 


[if  at  the  tiihe  itf  i^^ctof  biainkniptoy,  ^dte  s.Mmt«dcw4it«- 
ifv^re  €ir(lss  ^miilidb  "subdefting  ^Mtw^en  the  b^kf  Upt 


'     *     '^'   '■■    r*       >n.^.>    *.Ai,  ^.f.   M     ..„  c.i>.       I   I.   «.«ft 


*<  J<ihasdn'ir.^Sp)lter,  fioilgl.  ld^.M2ulkn«  113.  891. 

*  CulleD,  386.— 1  Mont.  586. 

3  ^rueman  v.  Fenton,  Cowp.  544.— Birch  v.  Sharland^  1  T.  %. 
715. 

♦  Cowp.  544. 

'  Ibid,  and  the  several  cases  collected  in  Cullen,  386  to  388.  and 
id  1  Mdilt.  hil.ti.  p. 'Whcji'ie  Bi^'tf ther  poitifis  on  tbfs  subject,  <&o. 

^  As  to  muhial  dcbtsand  credits  between  a  bankrupt  and  other  per* 
sousj  sefeBayl.  212  to  2t6. 


^fO&  BANKBUPTCT- 

!hMiittt«l  credit  md  ^  Creditor/ the  latter,   hy  setting  q^hbdebt 

against  his  demand,  stands  in  a  better  situation^  than 
other  creditors  not  in  that  situation^  \rho  can  only 
prove  under  the  commission,  and  receive  dividcndsf 
In  equity,  long  anterior  to  the  statutes  permitting  a 
8et"*off  at  law,  a  party  might  avail  himself  of  any 
cross  demand/  and  preclude  his  creditor  from  recover- 
ing more  than  the  balance  that  might  be  due  to 
him  on  a  fair  adjustment  of  accounts.  And  thou^ 
the  spirit  of  the  bankrupt  laws  is  to  make  an  equal 
distribution  amongst  all  the  creditors,  yet  this  must 
in  justice  be  governed  by  the  nature  of  the  dealings 
between  the  parties,  and  as  it  may  be  fairly  presumed 
that  where  mutual  transactions  have  taken  place  be- 
tween a  bankrupt  and  another  trader,  they  have  re- 
spectively given  greater  credit  to  each  other  than  would 
have  taken  place  in  any  separate  ex  parte  dealings; 
it  is  therefore  just,  that  in  the  case  of  bankniptqr 
their  mutual  demands  should  be  set-off  agaiiAt  each 
other.  It  was  therefore  enacted  by  the  Stat.  &  Gea  2. 
c.  30.  s.  j28«  *^  That  where  it  shall  appear  to  the  com- 
/'  missioners,  or  the  major  part  of  themi  that  there 
^^  hath  been  mutual  credit  given  by  the  bankrupt  and 
^'*  any  other  person,  or  mutual  debts  between  the 
**  bankrupt  and  any  other  person,  at  any  time  before 
^*  such  person  became  a  bankrupt,  the  said  commis- 
**  sioners,  or  the  major  part^of  th^m,  or  the  assignees 
**  of  such  bankrupt's  estate,  shall  state  the  account 
''  between  them  and  one  debt  may  be  set  against  an-- 
*^  at  her  f  and  what  shall  appear  to  be  due  on  either 
*^  side  on  the  balance  of  such  account^  and  on  setung 
"  such  debts  against  one  another,  and  no  more^  shall 
^'  be  claimed  pr  paid  on  either  side  respectively/ 
And  by  Stat.  46  Geo.  3.  c.  135.  s.  3.  it  is  enacted, 
^*  That  in  all  cases  in  which,  under  commissions  of 
**  bankrupt  hereafter  to  be  issued,  it  sliall  appear  that 
'^  there  has  been  mutual  credit  given  by  the  bankrupt 
"  and  any  other  person,  or  mutual  debts  between  the 
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**  bankrupt  and  any  other  person^  one  debt  or  demand  5.  Matoti  mdit. 

"  may  be  «et  off  against  another,   notwithstanding 

"  any  prior  act  of  bankruptcy  committed   by  such 

"  bankrupt  before  the  credit  was  given  to,   or  the 

"  debt  was  contracted  by  such  bankrupt,  in  the  like 

"  manner  as  if  no  such  prior  act  of  bankruptcy  had 

"  been  committed,  provided  such  credit  was  given  to 

"  the  bankrupt  two  calendar  months  before  the  date 

"  and  suing  forth  of  such  commission,  and  provided 

"  the  person  claiming  the  benefit  of  such  set-off,  had 

"  not  at  the  time  of  giving  such  credit  any  notice  of 

"  any  prior  act  of  bankruptcy  by  such  bankrupt  com- 

'*  mitted,   or  that  he  was  insolvent  or  had  stopp^ 

"  payment." 

Upon  these  statutes  it  is  observable  that  the  word 
credit  U  more  comprehensive  than  the  word  debf^  and 
Lord  Mansfield  said,  in  the  case  of  French  v.  Fen  \ 
that  the  act  of  parliament  was  accurately  drawn  to  * 
avoid  the  injustice  that  would  be  done,  if  the  words  were 
only  mutual  debts,  and  it  therefore  provides  for  mutual 
credit.  The  subject  of  mutual  credit,  as  far  as  it 
relates  to  bills  of  exchange  and  promissory  notes^  may 
be  considered  under  the  three  following  heads : 

1*/.  The  nature  of  the  debt  and  consideration 

upon  which  it  is  founded. 
2d.  The  parties  between  whom  the  mutual  credit 

may  exist. 
3d.  The  time  when  the  debt  or  credit  arose. 

I.  With  respect  to   the  debt  or  demand  proposed  i.  The  nature  of 

#>•  1  1  •  tlie  <tebt  to  be  set 

to  be  set  ojff^  not  only  mutual  running  accounts  are  off. 
within   the  statutes,    but  also  other  cross   demands 
subsisting  at  the  time  of  the  act  of  bankruptcy,  and 
even  such  debts  have  been  allowed  to  be  set  off  as 
could   not  have  been  brought  into  any  account  in 


■   Ex  parte  Stevens,  11  Ve$.  jun.  27. — Cooke,  554. — 1  Mont.  529. 
Cullen,  19?  to  197. 
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5.  Mntnai  eredit  equity  betwixt  the  parties^  such  as  debts  arising  to 

ie^ebtto'i^  Mt  ^^^  V^^y  ^^*  ^'^y  contract,  but  by  reason  of  a  fraud  on 
•ff-  the  other,  and  therefore  not  a  mutual  credit*.     Even 

a  legacy,  which  cannot  be  considered  as  a  demand 
arising  from  a  contract,  has,  when  assented  to  by  the 
executor,  been  considered  admissible  as  a  set-off  against 
a  demand  on  the  legatee*.  And  the  illegality  of  the 
consideration  will  not,  in  the  case  of  bankruptcy,  in 
all  cases  preclude  a  person  from  setting  off  what  is 
equitably  due.  And  therefore  it  has  been  decided, 
that  a  party  to  a  contract,  on  which  he  has  taken 
usurious  interest,  may  set-off  the  sum  really  advanced 
on  the  contract  ^  And  a  transaction  has  been  held  to 
be  a  mutual  credit,  though  its  operation  seem  contrary 
to  an  agreement  of  all  the  parties,  for  a  vendor  of 
several  parcels  of  goods  sold  to  the  bankrupt,  for 
which  the  latter  gave  his  acceptances,  payable  at 
different  times,  having  received  of  the  bankrupt  at 
the  time  one  of  them  became  due  before  the  bank- 
ruptcy, a  bill  of  exchange  for  a  greater  amount,  and 
given  a)]  undertaking  to  pay  over  the  difference  when 
received,  was  allowed,  though  contrary  to  the  agree- 
ment, to  retain  it  for  the  debt  due  to  him  upon  the 
other  parcels,  which  were  not  paid  for  at  the  time  of 
the  bankruptcy ;  this  constituting  a  mutual  credit,  on 
the  one  side  to  the  bankrupt  upon  his  acceptances, 
the  obligation  to  pay  which,  at  all  events,  at  a  future 
day,  was  not  superseded  by  the  agreement;  and  on 
the  other  by  giving  the  bill  ♦.  The  same  point  was 
established  in  Ex  parte  Wagstaff ',  in  which  it  was 
held  that  an  acceptance  not  due  till  after  the  bank- 
ruptcy of  the  drawer,  is  capable  of  being  set  off  against 
a  distinct  debt  due  from  such  acceptor  to  ^e  drawer 
within  the  clause  of  the  act  as  to  mutual  credit.  And 

•  CuUen,  196. 

*  Jeffs  V.  Wood,  2  P.  W.  128. 
2  RyaU  V.  Roll«,  1  Ves.  376. 

♦  Atkinson  v.  Elliot,  T  T.  R.  37S.— Cooke,  559.  but  sec  Ex  parte 
Flint,  1  Swanston's  Rep.  Ch.  30. 

'  13  Ves.  jun.  65. 
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where  Lord-  Cork  gave  the  bankrupt  his  accommoda-  s.  s^i^tnai  cradiu 
tion  notes,  upon  a  written  undertaking  to  indemnify,  Jbe^^ebtuTbe Mt 
and  his  lordship  paid  the  notes  after  the  bankruptcy,  ^^ 
he  was  allowed  to  set  oiF  the  payment  against  a  de- 
mand of  the  bankrupt  for  business  done  '•     So  if  the 
assignees  of  a  bankrupt  affirm  the  acts  of  the  bank* 
nipt  as  a  contract,  by  suing  a  party  in  assumpsit,  he 
may  have  the  benefit  of  a  set-off,  which  he  could  not 
have  had  if  he  had  been  sued  as  for  a  tort.    As  where 
goods  had  been  sold  to  a  party  by  way  of  fraudulent 
preference  in  satisfaction  of  a  debt  due  to  him  from 
the  bankrupt,  and  the  assignees  sued  him  as  for  goods 
sold  and  delivered,  thereby  affirming  the  transaction 
as  a  contract  of  sale  by  the  bankrupt;  the  purchaser 
was  allowed  to  avail  himself  of  a  set-off*.     But  if  a 
banker  receive  and  pay  money  on  account  of  a  bank- 
rupt, after  notice  of  his  bankruptcy,  he  cannot  set  off 
the  payments  against  the  receipts  '•    A  creditor  upon 
a  bill  of  exchange  or  promissory  note  of  the  bank- 
rupt's indorsed  to  him,  before  the  bankruptcy,  njay 
set  it  off  against  a  debt  due  from  him  to  the  bankrupt 
for   goods  bought  after  the  indorsement,   and  also 
before  the  bankruptcy,  though  the  bankrupt  did  not 
know  that  the  bill  was  indorsed  to  and  in  the  posses^ 
sion  of  the  party  at  the  time,  for  the  sending  of  a  bill 
into  the  world  is  considered  as  gaining  a  credit  to  ^ 
the  party  with  every  person  who  takes  the  bill  ♦.    The 
case  Ex  parte  Metcalfe  ^  may  be  considered  as  a  case 
of  mutual  credit ;  A.  and  B.  had  become  bankrupts, 
and  proof  in  respect  to  a  cash  balance  due  from  A.  to 
B.  M^as  admitted,  but  the  dividefads  Avere  ordered  to 
be    retained   to  reimburse   the  estate  of  B.  what  it 
inigbt  be  liable  to  pay  on  account  of  an  advance  of 


^t-^m 


M*- 


V,x  parte  Boyle,  1  Cooke,  56 1. 
'^  Smith  V,  Hodgson,  4  T.  R.  211.;  but  lee  Thomason  v.  Frcre, 
lO  Kast.  41S. — Cooke,  SSJ. 

3  Vernbn  v.  Hankey,  2  T.  R.  1 13. 

«  Hankey  v.  Smith,  3  T.  R.  507. 

^11  Vet.  jun.  404. — Madden  «•  Kempster,  1  Campb.  12.  S*  P* 
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B.  Mataai  mdit  biUs  fVom  A*  to  6.  8ome  of  which  were  dishonoured. 

tfie^dSKto^Mt  Where  A.  before  hi»  bankruptcy,  discouoted  certam 

«'•  bills  with  B.  and  Co.  his  bankers,  and  they  gave  him 

immediate  credit  for  the  value  of  the  bills  in  his  so- 
count  minus  the  discount,  and  a  balance  was  struck 
before  the  bankruptcy,  and  whilst  the  bills  were  yet 
running,  in  favour  of  A.,  when  the  bankers  admitted 
that  they  had  in  their  hands  JC934 :  8^. :  8^.  due  to  A., 
giving  him  credit  for  the  bills  then  running,  and  A. 
became  a  bankrupt,  and  the  bills  were  dishonored,  it 
was  held  that  in  an  action  against  the  bankers  for  the 
balance  admitted  to  be  due  to  A.  before  his  bank- 
ruptcy, they  have  a  right  to  set  off  against  such  claim 
tlie  amount  of  the  dishonoured  bills,  it  being  a  case 
of  mutual  credit  '• 

f.  In wittt  right        II.  To  constitute  mutuality  of  debts  or  of  credits, 

it  is  in  general  necessary,  that  the  sum  claimed  vffi 
due  to  the  bankrupt^  and  is  due  to  the  creditor  i» 
their  own  rights  respectively.  Thus  a  joint  and 
separate  debt  cannot  be  set  off  against  each  other*; 
and  in  the  case  of  the  bankruptcy  of  one  only  of 
several  partners,  the  defendant,  in  an  action  by  as- 
signees and  solvent  partners,  cannot  set  off  S  and  a 
debt  due  to  a  party  as  trustee  for  another  person,  can- 
not be  set  off  \  The  right  of  set  off  in  this  respect 
appears  to  be  governed  by  the  same  rules  as  prevail  at 
common  law  ^   In  the  case  £x  parte  Twogood  S  under 

'  Arbouin  v.  Tritton,  1  Holt,  Ca.  Ni.  Pri.  40S. 

*  Ex  parte  Twogood,  .1 1  Ves.  jun.  519. — Ex  parte  Stevens,  U  Va* 
jun.  27-— 1  Mont.  552.— 1  Chitty  on  Pleading,  Sd  edit.  5^4,  5. 

'  Staniforih  v.  Fellows.  I  Marih.  184. 

*  Fair©.  MMver,  l6  East.  130. 

*  Tidd's  Prac.  4th  edit.  598,9-  and  see  tbe  set-off  of  one  jtidgmcBl 
against  another,  id.  895,  6.  and  see  1  Chitty,  3d  edit.  554. 558  to  560. 

^  U  Ves.  Jan.  517*  but  see  the  cases  at  law  in  Tidd's  Prac.  4di 
edit.  895>  6.  where  a  joint  demand  has  been  set  off,  with  the  cob* 
currence  of  the  partners,  against  a  separate  demand^  and  vicevfrsi. 
It  appears  equitable  that  where  all  the  partners  agrt9  to  set  off  thfir 
joint  demand  against  the  demand  of  a  separate  creditor  of  one  of 
them,  it  should  be  allowed,  so  as  to  prevent  his  entire  demand  betnf 
recoverable.  But  in  case  of  bankruptcy,  creditors  might  be  prejo* 
diced  by  such  an  arrangement,  and  the  difficulties  in  effrctiog  it 
would  be  insurmountable,  1  Chitty  on  Pleading,  3d  edic  54Q.  55St» 
$S0. 


BANKRUPTCT. 


5lS 


separate  commissions  of  bankraptdy,  relief  in  the  nature  5.  Mutual  credit. 
of  set-off  against  a  separate  creditor  of  the  banknipt,  aot!! 
indebted  to  the  partnership  to  a  greater  amount  was 
refused,  and  Lord  Eldon,  after  pointing  out  the  incon- 
veniencies  that  might  ensue  if  he  allowed  the  petition, 
said  that  there  was  a  good  deal  of  natural  equity  in 
the  proposition  upon  which  the  petition  stood,  but 
that  pursuing  it  through  all  its  consequences,  it  would 
so  disturb  all  the  habitual  arrangement  in  bankruptcy 
that  he  dare  not  do  it     But  under  particular  circum- 
stances where  great  injustice  would  otherwise  prevail, 
exceptions  to  this  rule  are  allowed.    Thus  where  a 
person  gave  a  note  to  his  bankers  on  account  of  a 
supposed  balance  due  to  them,  but  in  which  there 
was  a  mistake,  and  the  bankers  indorsed  the  note  to 
another  firm,   consisting  of  some  of  the  partners  in 
the  banking  house ;  the  maker  of  the  note  may  set  off 
the  debt  due  to  him  from  his  bankers^  to  an  action 
commenced  against  him  on  the  note  by  the  firm  who 
hold  it,  the  knowledge  of  one  of  the  partners  in  such 
firm,  being  deemed  equivalent  to  notice  to  all,  and 
consequently  they  were  affected  by  the  state  of  accounts 
between  the  maker  of  the  note  and  his  bankers '.  And 
in  Ex  parte  Stevens*,  an  equitable  set-off,  under  cir- 
cumstances, was  allowed  when  there  could  be  none  at 
law,    In  that  case  bankers  directed  to  lay  out  money 
in  navy  annuities,  but  not  having  done  so,  represented 
that  they  had,  and  made  entries,  and  accounted  for 
the  dividends  accordingly;  and  they  took  a  joint  pro« 
missory  note  from  the  party  under  that  supposition^ 
and  her  brother,  to  secure  an  advance  from  them  to 
him,  upon  which  the  assignees,  under  their  bankruptcy, 
sued  him  alone,  and  an  order  was  made  for  proof  of 
the  balance,  setting  off  the  debt  upon  the  note,  and 
that  the  note  should  be  delivered  to  her  as  if  she 
had  paid  it 

'  Pu^erv.  Roe,  Petke,  197. 
*  11  Yes.  juflu  24. 
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*.  MQtaai  cvedit.  III.  Consistently  with  the  rule  by  which  no  crcdi- 
2ie  mutud  debto"  tor,  whose  debt  did  not  accrue  before  the  bankraptcy, 
orcrediuaroM.  ^^^  prove  under  a  commission,  and  also  upon  the  ex- 
press words  of  5  Geo.  2*  c.  30.  s.  28.  and  the  46  Geo.  i 
c.  135.  8.  S.  relative  to  mutual  debts  and  credits,  no 
debt  or  credit  can  be  set  against  another  by  way  of  set- 
ofF|  unless  both  respectively  accrued  or  were  giveii 
before  the  bankruptcy,  or  two  calendar  months  before 
the  commission  where  there  has  been  a  secret  act  of 
bankruptcy '.  Thus  where  bankers  accepted  bilk  of 
exchange  for  the  accommodation  of  a  trader,  and  h^ 
after  committing  an  act  of  bankruptcy,  lodged  money 
in  their  hands  to  pay  the  bills,  it  was  held  that  as  tfa; 
money  was  deposited  after  an  apt  of  bankruptcy,  tbc 
assigp^s  might  recover  it,  and  the  bills  could  not 
be  3et  oflf.»,  and  it  has  been  recently  held,  that  to 
enable  the  holder  of  a  bankrupt's  acceptances  to  avail 
himself  of  them  in  an  action  by  the  assignees  a^inst 
himself  on  his  own  acceptances,  by  way  either  of  set- 
off or  of  mutual  credit,  he  must  most  distinctly  prove 
either  that  the  obligation  on  himself  to  pay  the  bill 
so  set  off  subsisted  before  the  bankruptcy,  or  that 
there  was  a  mutual  credit  created  in  the  origin  of  the 
bills'.  Yet,  if  the  ground  of  the  proposed  set-off 
constituted  a  credit,  though  not,  strictly  speaking,  a 
debt,  before  the  act  of  bankruptcy,  it  may  be  set  off 
under  the  clause  of  mutual  credit  ♦.  A  demand  arising 
upon  an  instrument  payable  after  the  bankruptcy,  may, 
if  made  before,  be  set  off,  if  it  is  payable  uncondi- 
tionally on  a  day  certain '.  And  a  bill  or  note  payable 
unconditionally,  and  given  by  a  principal  to  a  surety 


'  Taniplin  v.  Diggings,    2  Campb.  SIS. — Cullen,   197- — 1  Hoir, 
C.  N.  P.  41 1.  in  notes. — Ougbterlony  v.  Easterby,  4  Taunt.  8S& 

*  Taroplin  V.  Diggings,  2  Campb.  312. 

'  OugbH:rlony  v.  £asierby,  4  Taunt.  SS8. 

♦Cullen,  199. 
,  '  Ex  parte  Pj:fscott, .  1  Atk.  231.— Smith  v.  Hodsoo,  4  T.  B.  211. 
;AtkiQson  v.  Elliot,  7  T.  R.  37U. 


BANKRUPTCY.  $15 

by  way  of  indemnity,  may  be  set  off".    And  a  person  5,  Mutwacwdiu 
who  lends  notes  of  hand,  and  receives  from  the  bor-  lieml^dt^ 
rower  a  memorandum  promising  to  indemnify  him,  ^^  ^'^^^^  "®*** 
may  set  off  the  amount  of  any  of  these  notes  paid  by 
him  after  the  bankruptcy  of  the  borrower  to  a  demand 
from  the  assignees  for  a  sum  due  to  the  borrower  \ 
But  a  debt  contracted  after  notice  of  the  act  of  bank- 
ruptcy cannot  be  set  off*. 

A  bill  or  note  indorsed  to  the  claimant  qfier  the 
bankruptcy  cannot  be  set  ^  off,  although  we  have  seei» 
that  it  may  be  proved  ^;  and  it  is  incumbent  on  an  in-  « 
dorsce  to  shew  that  the  indorsement  was  made  before 
thc'bankruptcy ;  but  the  possession  by  the  payee  of  a 
note,  made  before  the  bankruptcy,  seems  to  afford 
reasonable  presumptive  evidence  that  it  came  into  his 
possession  at  the  time  it  bears  date '.  In  a  recent  case  ^ 
where  to  an  action  by  the  assignees  of  a  bankrupt  for 
a  debt  due  to  the  bankrupt's  estate,  the  defendant  set  off 
notes  in  his  possession  issued  by  the  bankrupt  before 
his  bankruptcy,  it  was  held,  that  proof  that  notes  to 
the  amount  of  the  set-off  came  into  the  defendant's 
hands  three  or  four  weeks  before  the  bankruptcy,  was 
sufficient  evidence  from  which  the  jury  might  infer, 
that  he  was  in  possession  of  them  at  the  time  of  the 
bankruptcy^  without  identifying  them  with  the  notes 
produced  ^.  Though,  in  this  case,  the  debt,  as  against 
the  bankrupt,  existed  before  the  bankruptcy,  yet  it 
was  not  to  the  same  party,  and  though  we  have  seen 
that  such  a  debt  is  allowed  to  be  proved  by  the  Stat. 
7  Geo.  1.  c,  31.,  that  is  very  different  from  the  opera^ 
tion  of  a  set-off';  for,  by  the  former,  no  new  charge  at 
least  is  brought  upon  the  estate,  which  it  would  not 


VDobsoo  V.  Lockart,  H  T.  R.  133. 

*  £x  parte  Boyle,  Cooke,  56l. — 1  Mont.  541. 

'  Hawkins  v.  Penfold,  ^  Ves.  jun.  550. — Vernon  v.  Hankey,  t 
T.  R.  1 13.— 1  Mont.  540.  ♦ 

«  March  v.  Chambers,  Bull.  N.  P.  ISO.— 2  Str^.  1234.— Dicksou 
^.  Evans,  6  T.  R.  57- — Cooke,  552. 

'  Dickson  v.  Evans,  6  T.  K.  57. 

*  Moore  v.  Wright,  6  Taunt.  517.— 2  Marsh.  %09.  S.  C. 
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5.  Motnai  credit,  liavc  been  liable  to  at  the  time  of  the  bankruptcy,  but 

5.  The  time  when       i  •   i_  ^i  .     .        •       -  -  ,.  ^  • 

the  iniitaai  debu   which  there  IS  in  tlie  latter,  and  a  creditor  cannot  be 
****'   permitted  to  vary  the  relation  in  which  he  stood  to  the 
bankrupt's  estate  at  that  time,  by  an  act  ex  post  facto, 
in  a  transaction  with  a  third  party,  and  thereby  to  put 
himself  in  a  better  condition  than  the  rest  of  the  cre- 
ditors *.  In  the  case  of  Dickson  v.  Evans,  Lord  Kenyon, 
observing  upon  this  rule,  said,  "  It  would  be  most  un- 
just indeed  if  one  person,  who  happens  to  be  indebted 
to  another  at  the  time  of  the  bankruptcy  of  the  latter, 
were  permitted,  by  any  intrigue  between  himself  and  a 
third  person,  so  to  change  his  own  situation,  as  to 
diminish  or  totally  destroy  the  debt  due  to  the  bank- 
*^ip^  by  an  act  ex  post  facto.    In  cases  of  this  sort, 
the  question  must  be  considered  in  the  same  manner 
as  if  it  had  arisen  at  the  time  of  the  bankruptcy,  and 
cannot  be  varied  by  any  change  in  the  situation  of 
one  of  the  parties."    So  a  bill  of  exchange  boni  fide 
negociated  by  an  indorscr  before  an  act  of  bankruptcy 
by  the  acceptor,  and  taken  up  and  paid  by  such  in- 
dorser  after  the  bankruptcy,  cannot  be  set  off  by  him 
under  the  commission  against  the   acceptor.      This 
poin|:  was  established  in  the  case  Ex  parte  Hale  %  and 
in  that  case  the  Chancellor  said,  "  Pay  the  JC90  that 
you  owe  the  estate,  and  prove  the  ^200.     I  see  no 
objection  to  that,  but  you  cannot,  by  paying  that  bill, 
put  yourself  in  a  better  situation  than  any  other  cre- 
ditor.  There  was  no  mutual  credit.  There  was  a  debt 
created  upon  the  estate,  and  due  at  the  time  of  the 
bankruptcy,  but  that  debt  was  not  due  to  you;  there- 
fore, in  that  respect,  the  set-off  fails.    In  th«  latter 
case  cited',  there  was  no  prejudice  to  the  estate;  it 
made  no  larger  demand.**  The  statute  46  Geo.  3.  c.  IS  J, 
s.  3.  has  provided  that  mutual  debts  and  credits  con* 


*  Ex  parte  Hale,  3  Ves.  jun.  304.— Dickson  v.  Evans,  6T.  R.  ST. 

*  3  Ves.  jun  304. ;  see  also  Hankey  v.  Smith,  3  T.  R.  5Q9.-*Dick. 
ton  V.  Evans,  6  T.  R,  57.  » 


£x  parte  Seddon. 
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tracted  or  grown  after  a  secret  and  unknown  act  of  5.  Mntuai  credit 
baDkruptcy,  two  calendar  months  before  the  date  of  tibe^ntmTdebtr 
the  commission  may  be  set  off.  ^^  *'*^*'  ""'^ 

VI.  GENERAL  EFFECT  OF  BANKRUPTCY  ON  THE  PROPBRT7  OF 

THE  BANKRUPT  AND  OP  OTHERS. 

In  considering  who  may  indorse  a  bill ',  and  by 
and  to  whom  payment  may  be  made  *,  several  of  the 
points  relating  to  bankruptcy  have  necessarily  been 
considered.  A  few  others  remain  to  be  stated,  which 
may  be  arranged  under  the  following  heads,  as  they 
relate  to 

1^^  The  property  of  the  bankrupt^  andco^tragts 

entered  into  by  him* 
2dly.  The  property  of  others* 

First.     The    uniform  principle  laid  clown  by  the  i.  The  property 
courts  upon  this  subject  is,  that  assignees  takes  a  bank-  andcontncts  A^ 

•  .1  «  •  tered  into  by  lun* 

nipt  s  property  m  the  same  situation,  and  subject  to 
the  same  burthens  as  the  bankrupt  himself  had  it,  and 
they  stand  in  his  place,  and  are  bound  by  all  acts  fairly 
done  by  him  in  relation  to  his  property,  and  that  this 
remains  in  their  hands  subject  to  all  equitable  liens,  by 
Avhich  it  was  affected  in  the  hands  of  the  bankrupt 
h]ITlself^      And   though   a  chose  in    action   cannot 
strictly  be  assigned  at  law,  yet  if  a  bankrupt,  before 
his  bankruptcy,  for  a  valuable  consideration,  and  with- 
out fraud,  assign  to  a  creditor,  a  debtor  bill  of  ex-» 
change  or  note,  it  will  be  binding  on  the  assignees  *. 
And  if  a  bill  or  note  be  not  capable  of  delivery  at  the 
time,  a  transfer  of  it,  without  delivery,  will  be  bind- 
xng  upon  the  assignees,  provided  notice  of  the  assign- 


tf 


*  yknte,  J49  to  159. 
^  Ante,  360  to  364. 
3  Parker  v.  Elliason,   1  East,  544.-5  T.  R.  133.— 3  T.  R.  59;?.— 

I^ull^***  185,6. 
^  Rowe  V.  Dawsoo,  1  Ves.  jun.  331. — Graff  r.  GrefTulke,  1  Campb. 
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€w  Efitctof bank,  ment  be  given  to  the  debtor'.  But  as  soon  as  the 
1.  me  property  sccurity  is  Capable  of  being  delivered,  it  must  be  handed 
mdto^^Z^L  «ver,  for  if  it  remain  in  the  hands  of  the  banknipt, 
leiediDtobyhinu  ^^^  assignees  wiU  be  entitled  to  it\     And  where  a 

trader  delivered  a  bill  for  a  valuable  consideration  to 
another,  previously  to  an  act  of  bankruptcy^  and  for- 
got to  indorse  it,  it  was  held  that  he  might  indorse  il 
after  his  bankruptcy  '.  And  if  the  bankrupt  has  no 
beneficial  interest  or  valuable  property  in  a  bill,  as 
where  it  is  accepted  by  another  for  his  accommodation, 
he  may,  after  an  act  of  bankruptcy,  indorse  it,  so  as 
to  convey  a  right  of  action  thereon  to  a  third  person 
against  the  accommodation  acceptor  \  And  in  Willis 
V.  Freeman*,  where  the  bill  was  drawn  by  the  bank- 
rupt partly  for  value,  and  partly  for  accommodation, 
and  he  indorsed  it  after  bis  act  of  bankruptcy  to  a  cre- 
ditor, it  was  held  that  the  latter  might  recover  on  the 
bill  the  difference  between  the  real  debt  and  the  whole 
sum  for  which  the  bill  was  drawn*  And  assignees 
cannot,  any  more  than  the  bankrupt  himself  could, 
hold  property  obtained  by  his  fraud  or  crime,  and  therc- 
fore^  they  have  been  held  liable  to  restore  money 
received  by  them  upon  bills,  which  he  had  got  in  re- 
turn  for  one,  of  which  be  knew  the  acceptance  was  a 
forgery  *. 

So  bills  of  exchange,  or  promissory  notes  indorsed 
by  the  bankrupt  after  he  had  dishonoured  bills,  and 
])een  otherwise  irregular  in  his  payments,  may  be  re- 
tained by  the  indorsee,  unless  it  were  known  to  bim 
at  the  time  that  the  insolvency  of  the  bankrupt  was 
decidedly  a  general  inability  to  answer  bis  engagc- 


■  BruwD  tJ.  Heathcote,  1  Atk.  l60. — Leropricre  r.  Pasley,  iT,  R. 
485.— Cullcn,  189,  190.  30S.— 1  Mont.  342,  343,  344. 

*  Jones  r.  Gibbons,  9  Ve&.  jun.  410. — CookOf  349  to  352. 

^  Smith  V.  Fickcring,t  Pefji|Lc':i  Ca.  Ni.  Pri,  50.--^Kolkstoa  r.  Hib- 
bcrt^  3T.  R.  411. 

*  Arden  v,  Watkins,  3  E^st.  317. — Wallaqf  v.  UardacR,  1  C^mpb* 
46,  7' ;  liut  qualified  in  i^tes,  id.  179* 

'  12  East.  656. 

*  Ha^[rison  v.  Walker^  fe^ke's  Ca.  Ni.  ]^rb  111. 
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ments*.      So,  if  a  trader,  after  he  has  committed  a  6.  Effect  of  bank- 

niptcy,  A£C. 

fiecret  act  of  bankruptcy,  indorse  a  bill  of  exchange  i.  Tbe  property 
to  a  creditor,   who  receives  the  money  due  on  the  bill  ^dcomnd?^ 
before  a  commission  issues  against  the  trader,  such  ^«»«*w*<>*>y^^*»» 
payment  is  protected  by  the  statute ». 

But  if  the  holder  of  a  bill  of  exchange  give  time  to 
an  acceptor,  upon  condition  that  he  shall  pay  interest, 
and  the  acceptor  afterwards  pay  the  bill  after  having 
committed  a  secret  act  of  bankruptcy,  this  is  a  pay- 
ment of  a  loan  of  money  s  at  interest,  and  not  a  pay- 
ment in  the  course  of  trade  ♦.  But  a  payment  by  a 
trader,  after  having  had  time  given  him  for  payment, 
but  not  upon  an  over-due  security,  may,  as  it  seems, 
be  protected  by  the  statute '.  A  payment  of  a  bill 
before  it  is  due  ^i  or  upon  a  trader's  soliciting  his  ere? 
ditor  to  receive  the  money,  seems  not  to  be  a  payment 
in  the  course  of  trade  ^, 

Where  the  bankrupt  has  accepted  bills  for  good$ 
which  he  has  purchased,  this  does  not  divest  the  right 
of  the  vendor  to  stop  the  goods  in  transitu  upon  the 
bankruptcy  of  the  vendee  '• 

Qdly.  With  respect  to  the  property  of  others  in  td.  Thepro- 
the  hands  of  a  bankrupt,  it  is  frequently  affected  by 
his  bankruptcy,  either  jn  the  case  of  liens,  or  of  his 
being  reputed  owner.  A  banker  has  a  lien  for  the 
general  balance  due  to  him  upon  bills  or  notes  in  his 
hands  paid  in  generally  '.  So  a  person  has  a  lien  upon 
all  property  placed  in  his  possession  as  a  consideration 


'  Anon.  1  Canipb.  491.  in  notes. 

*  Hawkins  r.  Penfold,  2  Ves.  650. 
'  Copland  v.  Steino,  8  T.  R.  199- 

*  Vernon  v.  Hall,  2  T.  R.  684,  ante,  6ll. 

'  Per  Eyre,  J.  in  Holmes  v.  Wennington,  2  Bos.  &  Pul.  399. 

^  Per  Heath,  J.  in  Cox  v.  Morgan,  2  Bog.  &  Pul.  398. 

7  Id.  ibid,  and  Singleton  v.  Butter,  1  Bos.  &  Pul.  283.  See  variout 
decisions  as  to  payments  by  and  to  bankrupts,  in  1  Mont.  3 11  to  324. 
Cullen,  234  to  239. 

*  Lick  barrow  v.  Mason,  2  T.  R.  63— Solomons  v,  Nissen,  2  T.  Ri 
674. — Hodgson  V.  Loy,  7T.  R.  440.— Kinlock  v.  Craig,  3  T.  R.  II9. 
Cullen,  266. — I  Mont.  265. 

9  Jordan  v.  Le  Fevre,  1  £sp.  66.-^Davis  v.  Boacher,  5  T.  R.  488. 
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«.  EfTectof  bw*.  for  his  acceptance  of  a  bill,  which  he  is  liable  to  par 
94.  The  pro-  after  the  bankruptcy  of  the  owner  who  made  the  dcpo- 
ffftj  of  otbera.    gj^  i^    Property  in  the  possession  of  a  bankrupt,  tfaoagh 

he  be  not  the  real  owner,  will  pass  to  his  assignees^ 
on  the  ground  of  his  being  reputed  owner  under  the 
Stat.  2lJ.  1.  c.  19.  s.  10,  II, 

In  the  case  of  the  bankruptcy  of  a  factor  or  banker, 
bills  remitted  to  them,  and  entered  short  while 
unpaid,  and  bills  paid  in  generally,  to  be  received, 
and  not  discounted  or  treated  as  cash,  and  bills 
sent  for  a  particular  purpose,  are  not  afiected 
by  the  bankruptcy  of  the  factor  or  banker,  and  the 
property  in  them  is  not  altered,  and,  they  or  the  pro- 
ceeds received  by  the  assignees,  must  be  returned  bj 
them  to  the  principal,  subject  to  such  lien  as  die  fac- 
tor or  banker  may  have  thereon  \  and  this  has  been  so 


'  Hammonds  v.  Barclay,  ^  East.  227* 

•  Ante,  158.— Ziuck  v.  Walker,  2  Bla.  Rep.  1154. — Brownv.Kew- 
Jey,  2  B<w.  &  Pul.  523.— Bolton  v.  Richard,  6  T.  R.  ]39.-n5  T.R. 
215.  494.— I  East.  547,  550.— Palcy  P.  &  A.  71. 

Ex  parte  Sargeant,  1  Rose,  153. — Ex  parte  Sollers,  18  Vcs.  jui. 
229.  S.  P.  The  proceeds  of  short  bills  were  ordered  to  be  irtarorti, 
unless  upon  enquiry,  it  should  appear  that  wkh  the  knowledge  of  tbe 
party  depositing  thcm^  or  from  the  habits  of  dealing  between  thepa^ 
ties  they  were  to  be  considered  as  cash;  the  onus  of  proving  which 
lies  in  the  assignees  of  the  bankrupt  banker.  Per  tbe  Lord  Chaocelier. 
It  is  quite  clear  that  short  bills  in  the  possession  of  bankcn,  trrtt 
be  considered  as  still  remaining  in  the  possession  of  the  parties  hy 
their  agents  to  be  specifically  returned  ;-  and  if  these  bills  were  wriim 
short,  the  petitioner  could  have  compelled  Kensingtop  and  Co.  so  to 
settle  with  Hurrough,  as  not  to  break  in  upon  his  claim.  Tbattbey 
were  not  written  short,  amounts  to  nothing,  unless  there  be  a  can* 
currence  manifested  at  the  time,  or  to  be  inferred  from  the  habits  of 
dealing  between  the  parties*  that  they  were  to  be  considered  as  cash; 
if  they  were  there  with  the  petitioner's  knowledge  a^  casb^and  the  driv- 
ing or  entitled  to  draw  upon  the^  (is  having  that  credit  in  cash,  be 
would  thereby  be  precluded  from  ncurring  to  them  specifically;  ^t 
it  is  upon  them  to  prove  thnt  to  be  the  case,  a^d  petitioner  is  tbeie- 
fore  entitled  unless  they  have  been  carried  to  his  credit  as  cash»  with 
bis  knowledge  or  consent. 

Ex  parte  Pease  and  others,  in  the  matter  pf  Rold^ro,  I  Rose,  232. 
19  Ves.  jun.  25.  Bills  remitted  by  a  country  bank,  to  their  banker 
in  London,  remaining  at  his  bankruptcy  in  his  bands  undue  or  on* 
applied,  according  to  the  authority  given,  or  afterwards  coaiBg  to 
the  hands  of  the  assignees,  and  the  proceeds  received,  restored,  tod 
paid  to  the  remitters,  taking  up  the  acceptances  op  their  accoantt  tiHi 
stibject  to  the  banker's  lien  for  any  balance  by  the  contract,  rrnaiaing 
the  property  of  the  remitters,,   in    the    bands  of  tbe   banker,  a^ 
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held,  notwithstanding  that  the  banker  according  to  6.  cffeetof  btok* 
custom  enter  the  bills  as  cash  in  his  customers  accounts,  I^^*IT'  **^' 

zd*  111©  pro- 
perty •f«tk<». 

— * ■  .  -  ■-  ..        ^    . .  _       _  ^^_ 

agent  for  a  particular  purpose,  namely  to  hold  until  due,  and  receive 
the  proceeds,  ibca  first  forming  an  item  in  the  cusii  account.  The 
circumstance  of  the  bill  being  written  short,  is  only  evidence  of  a 
trust  proved  in  this  instance  by  express  declaration,  or  other  evidence 
equivalent.  Entries  in  bankers  liooks  not  proved  to  have  been  coin«> 
municated  to  the  customer,  not  evidence  again:»t  but  may  be  for 
him.  The  statute  21  Jac.  1.  c.  19*  s*  11*  not  applicable  to  bills  In 
the  hands  of  a  banker  written  short,  or  sent  for  a  particular  purpose, 
the  trust  accounting  for  the  possession  being  considered  as  goods  in 
the  hands  of  a  factor  with  thesingle  distinction  that  he  cannot  pledge; 
but  if  th«  bills  an?  dealt  with  before  bankruptcy,  the  money  cannot  bo 
followed,  as  if  dealt  with  afterwards  it  may. 

Ex  parte  Rowtoo,  17  Ves.  jun,  426.-^1  Rose,  13,  S.  C. — Short 
bills  remitted  by  u  country  bank,  to  their  banker  in  London,  stand- 
ing at  the  bankruptcy  of  ihe  latter  entered  short  in  the  usual  way,  not 
being  due.  Ordered,  on  petition  in  the  bankruptcy,  to  be  delivered  tip 
by  the  assignees  to  the  country  bank,  who  not  being  creditors  when 
the  petition  was  presented,  the  cash  balance  being  against  them,  had 
since  become  so,  taming  it  in  their  favour  by  taking  up  the  bank* 
rupts  acceptances  on  their  account.  Tne  order  was  made  without 
requiring  the  petition  to  be  amended  by  stating  that  fact ;  but  upon 
consent  of  the  crown  holding  an  extent  for  acceptances  of  the  bank* 
rupt,  on  account  of  duties  reserved  and  remitted  specifically  by  the 
country  bank. 

£x  parte  Buchanan,  in  the  matter  of  Kensington,  l  Rose,  2S0.  An 
order  was  made  upon  the  provisional  assignee  to  deliver  up  short  bills 
in  the  hands  of  bankers  at  the  time  of  their  bankruptcy,  the  estate 
b^iog  iiulemnified  ag^nst  their  outstanding  acceptances  on  account 
of  the  petitioner. 

£iX  parte  The  Burton  Bank,  Sic.  2  Rose,  1(S2.  These  were  peti- 
tions presented  in  the  bankruptcy  of  Messrs.  Whitehead,  Howard,  and 
Co.  bankers  in  London,  by  their  correspondents  in  the -country,  for 
the  pur  pose  of  having  certain  short  bills  of  the  petitioners,  which  were  in 
the  possession  of  the  bankrupts  at  the  time  of  the  bankruptcy,  dc* 
livercd  up,  indemnifying  the  bankrupts  estate  against  its  liability  for 
the  petitioners.  The  right  was  considered  &o  indisputable  that  the 
following  orders  were  taken  by  consient. 

Ex  parte  flurford.  The  provisional  assignee  to  retain  the  cash 
balances,  and  the  cash  received,  and  on  the  short  bills  paid,  and  also 
a  sufficient  number  of  short  bills  unpaid  to  cover  the  amount  of  White- 
hirad  and  Go's  acceptances,  and  he  is  to  deliver  over  to  Harford  and 
Co.  the  residue  of  the  said  bills,  notes,  and  securities.  It  is  further 
understood,  that  the  cash  and  notes  retained,  are  to  be  given  tip  as 
Harford,  and  Co.  produce  the  acceptances  cancelled. 

£x  parte  The  Burton  Bank.— *The  provisional  assignee  consents* 
that  all  bills,  6cc.  shall  be  delivered  up  upon  the  petitioner  leaving 
such  sum  as  together  with  the  cash  balance,  equals  the  acceptances 
outstanding. 

Note,  an  extent  had  been  issued  on  the  part  of  the  crown  ;  but 
there  was  enough  to  satisfy  it  without  resorting  to  the  short  bills» 
nor  were  they  scheduled  among  the  property  seized  under  it«  Sea 
£x  parte  Rowton^  1  Rose,  15. 
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6.  Effect  of  ban-  charging  interest  for  the  time  they  have  to  ran,  pro* 
«d.  The  pro.  Vidcd  the  balance  of  the  cash  account  at  the  time  of 
perty  ot  oUuin.    ^.j^^  bankruptcy,  be  in  favor  of  the  customer '.    In  a 

late  case*  it  was  held  that  a  customer  paying  bills, 
not  duet  into  his  bankers  in  the  country,  whose  prac- 
tice it  was  to  credit  their  customers  for  the  amount  of 
such  bills,  if  approved,  as  cash  (charging  interest),  is 
entitled  to  recover  back  such  bills  in  specie  from  the 
bankers  becoming  bankrupt ;  the  balance  of  his  cash 
account,  indepcndant  of  such  bills,  being  in  his  favour 
at  the  time  of  the  bankruptcy :  and  if  payment  be 
afterwards  received  upon  such  bills  by  the  assignees, 
they  are  liable  to  refund  it  to  the  customer  in  an  ac- 
tion for  money  had  and  received;   and  Lord  Ellen- 
borough  observed,  that  "  every  man  who  pays  bills  not 
due  into  the  hands  of  the  banker,  places  them  there, 
as  in  the  hands  of  his  agent,  to  obtain  payment  of 
them  when  due.     If  the  banker  discount  the  bill,  or 
advance  money  upon  the  credit  of  it,  that  alters  the 
case ;  he  then  acquires  the  entire  property  in  it;  or 
has  a  lien  on  it  pro  tan  to  for  his  advance.     The  only 
difference  between  the  practice  stated  of  Ltmdon  and 
country  bankers  in  this  respect  is,  that  the  former,  if 
overdra\vn;  has  a  lien  on  the  bill  deposited  with  him, 
though  not  indorsed ;  whereas  the  country  banker,  who 
always  takes  the  bill  indorsed,  has  not  only  a  lien  upon 
it,  if  his  account  be  overdrawn,  but  has  aI»o  his  1^ 
remedy  upon  the  bill  by  the  indorsement;  but  neither 
of  them  can  have  any  lien  on  such  bills  until  their 
account  be  overdrawn :  and  here  the  balance  of  the 
cash  account  at  the  time  of  the  bankruptcy  was  in 
favour  of  the  plaintiffs," 

So  in  the  case  Ex  parte  Sayers ',  where  A.  abroad 
commissions  B.  in  London,  to  send  him  foreign  coin, 
with  particular  directions  as  to  the  manner  and  time 


•Giles  p.  Perkins,  9  East.  12.--Palej^  P.  U  A.  71- 

*  Gile^  V.  Perkins,  p  East.  12. 

*  5  Ves.  jun.  I6y, 


BANKRUPTCY.  6S3 

of  sendtng  it;  and  remits  bills,  which  B»  discounts,  6.Bfleetof  bank- 
and  the  coin  required  not  being  to  be  had  in  England,  ^.j^  pwpwv 
sends  two  remittances  not  equal  to  the  amount  of  A.'s  ^  ^^^^ 
bills  to  Lisbon  £or  the  purpose  of  procuring  it;  with 
directions,   if  it  cannot  be  had,  to  return  the  bills* 
The  coin  not   being  to  be  bad,    bills  nearly  to  the 
ainount  of  the  remittance  to  Lisbon,  not  indorsed  by 
the  con*espondent  there,  are  returned,  and  B.,  in  the 
interval,  becoming  bankrupt,  are  received  by  hia  as- 
signees ;  A.  was  held  to  have  a  right  to  those  bills 
upon  the  particular  circumstances,  the  Lord  Chancel* 
lor  expressing  much  doubt,  whether  such  right  would 
exist  in  the  case  of  a  remittance  to  buy*goods  in  the 
way  of  trade. 

And  on  the  same  principle  in  Hassall  v.  Smitliers  % 
it  was  held  that  a  remittance  in  bills  and  notes  for  a 
specific  purpose,  viz.  to  answer  acceptances,  received 
by  the  administrator,  in  consequence  of  the  death 
of  tlie  party  to  whom  it  was  remitted,  was  not 
general  assets,  the  specific  purpose  operating  as  a 
lien,  which  would  also  be  the  effect  upon  a  bank- 
ruptcy. 

But  if  the  holder  of  bills  deliver  them  to  a  banker, 
expressly  on  the  terms  of  discount,  or  if,  by  the  course 
of  dealing  between  the  customer  and  banker,  bills 
received  by  the  latter  are  understood  by  both  parties 
as  cash  minus  the  discount,  and  the  customer  is  at 
lil:)erty  to  draw  on  account  thereof,  beyond  the  amount 
of  cash  in  the  hands  of  the  banker,  then,  in  the  event 
of  the  bankruptcy  of  the  banker,  the  assignees  are 
entitled  to  the  bills  ».  • 

■  12  Vcs.  jun.  119. 

*  Ante,  138. — Carstairsr.  Bates,  3  Campb.  301. 

Carstairs  and  others,  assignees  of  Kensington  v.  Bates,  3  Campb. 
301.  Where  bankers  discount  a  bill  of  exchange  for  a  customer, 
giving  him  credit  for  the  amount  of  the  bill,  and  debiting  him  with 
the  discount,  the  bill  becomes  the  property  of  the  bankers,  and  upon 
their  bankruptcy  their  assignees  may  maintain  an  action  upon  it, 
although  there  be  no  balance  due  to  them  from  the  customer. — Per 
Ix>rJ  Kllenborough.  **  Is  it  meant  seriously  to  contest  the  right  of 
the  assignees  to  recover  in  this  action  ?  The  bankers  were  the  pur- 
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€.  Effcctof  btBk«     A  party  to  a  bill  or  note  who  has  become  insolvent 
lowUentaebton.  ^^y  bc  discharged  from  liability  by  the  operation  of 

an  insolvent  act*.  In  a  late  case,  where  after  die 
first  day  of  July,  1809,  mentioned  in  the  Insolvent 
Debtors  Act,  49  Geo.  3.  c.  1 15.,  a  promissory  note 
was  given  for  an  antecedent  debt,  it  was  decided 
that  as  against  the  payee,  the  maker  would  have  been 
discharged  under  this  act,  but  that  he  was  not  as 
against  a  person  to  whom  the  note  was  subsequently 
indorsed  \ 

chasers  of  this  bill.  They  did  not  receive  it  as  the  agents  of  Allport. 
The  whole  property  and  intercut  in  the  bill  vested  in  themselves,  and 
they  stood  all  risks  from  the  moment  of  the  dtsrcount.  If  the  bill 
had  been  afterwards  stolen  on-  burnt,  theirs  would  have  been  tLa 
loss.  In  Giles  v,  Perkins,  the  bankers  were  mere  depositaries,  «ith 
a  lien  when  the  account  was  overdrawn.  The  customer  there  drew 
on  the  credit  of  the  bills  deposited.  Here  Allport  might  have  drawn 
out  the  amount  of  the  bill,  deducting  the  discount  as  actual  cash,  ia 
the  same  manner  as  if  he  had  dishonoured  the  bill  with  a  thinTpcr- 
^  ton,  and  then  paid  in  the  amount  in  bank  notes.  The  discoant 
makes  the  bankers  complete  purchasers  of  the  bill.  The  traosaction 
ivas  completed  ;  they  had  no  lien  but  the  thing  itself;  the  bill  was  ks 
much  theirs  as  any  chattel  they  possessed.  This  very  distinction  was 
taken  in  the  case  cited  ;  for  it  was  there  said,  if  the  banker  discount 
the  bill,  or  advance  money  on  the  credit  of  it,  that  alters  the  cue; 
he  then  acquires  the  entire  property  in  it,  or  has  a  Men  on  itprotaDto 
for  his  advance." — Verdict  for  plaintiff. 

So  in  Paley,  P.  &  A.  72.,  it  is  laid  down  thus:-^'^  But  in  order 
to  prevent  the  effect  of  the  bankrupts  laws  from  attaching  negotiable 
securities  in  the  bands  of  a  bankrupt  agent,  there  must  be  a  specific 
appropriation  of  them,  as  by  lodging  of  bill  for  bill,  or  by  the  ile- 
posit  of  several  in  one  entire  transaction,  to  answer  a  particaltr 
purpose ;  for  if  they  are  paid  in  from  time  to  time,  upon  a  genenl 
running  account,  they  become  the  eD'ects  of  the  person  to  whom  they 
are  so  paid,  and  are  not  reclaim  able.  The  doctrine  is  thus  generall/ 
stated  by  Lord  Hardwicke: — *  If  bills  are  sent  by  a  correspondent  to 
a  merchant  here  to  be  received,  and  the  money  to  be  applied  to  a 
particular  use,  utjd  the  merchant  becomes  bankrupt  before  lbemon<^y 
is  received  on  the  bills,  the  correspondent  has  a  special  lien  in  reapcTt 
of  those  bills,  and  the  money  shall  not  be  divided  amongst  the  ere- 
ditors  at  large.  But  where  bills  are  sent  on  a  general  account  be- 
tween the  correspondent  and  the  merchant,  and  as  aa  item  in  the 
account,  it  is  otherwise/" — Bentr.  Puller,  5  T.  R.  4S4. 

'  Sharp  V.  Iffgrave,  3  Bos.  &  Pul.  394. — Lord  Kinnard  v>  Barrow, 
S  T.  R.  49. 

*  Lucas  r.  Winton,  3  Campb.  443. 
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N,  B.  Tfaroiiglioiit  tlie  Foran  the  pmU  im  ItaHe$  thoogb  atnaUy  iMcrled  mi^f 
vidiBfcocralrfioqldteOiiunid,  uwm  ippMi  fram  te  BOl«  to  ttdi  pivt. 


SECT.  I. 


JkFWlDArirs  TO  ARESST>« 


In  tke  RhfgU  Btnck^  (or  "  Common  Fteat,''  or  "  Exchequer/*) 

J.B.  of        '   '  f  gentleoMn,  maketh  oath  and  mih,  that  C.  D.  OnapMnbioif 
at  Justly  and  tnil;  indebted  to  this  deponent  in  the  sum  of  £S0^  tS^ffSZin 

On  a  promissory  note  made  by  the  s«d  C.  D.  payable  to  thia 
deponent  on  denumd,  (or  ^  at  a  certain  day  now  past/*) 

And  diis  deponent  farther  saitfa,  tfiat  no  tender  or  offer  hath 
been  made  to  pay  the  said  sum  of  £50,  or  any  part  thereof,  in  any 
itote  or  notes  of  the  Governor  and  Company  of  the  Bank  of  Eng« 
land,  espressed  to  be  payable  on  demand. 

Sworn,  tec. 

On  a  promissory  note,  beariiq;  date  the  ■  day  of  ,  TbsUkalaani 

A.  D.  — r-,  made  by  the  said  C.  D.,  and  wheieby  the  said  Cf.  D.  •*»«>"»• 
promised  to  pay,  two  months  after  the  date  thereof,  to  this  de« 
ponent,  or  order,  the  sum  of  £50f  for  value  recetred. 

In  the  sum  of  £50,  as  indorsee  of  a  promissory  note  made  by  ladamc  agalMt 
the  said  C.  D.  and  for  the  payment  of  the  sum  of  £50  to  cme  "^^« 
£.  F.  or  order,  at  a  certain  day  now  past,  and  by  him  indorsed  to 
this  deponent. 

To  this  deponent,  as  die  indorsee  of  a  promissory  note,  bearing  ladoisMscaiail 
date, &c  made  by  one  E.F.  and  whereby  the  said  E.F.  promised  ^'^^"^'^^ 
to  pay,  two  months  after  the  date  thersof,  the  sum  of  £50,  to  the 
said  C.  D.  or  order,  and  the  said  C.  D.  indorsed  the  same  note  to 
abis  deponent. 


*  As  to  the  affidavit  to  hold  to  bail,  see  ante,  U6  to  449« 

a  a 
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On  a  bill  of  ex- 
chaoffp,  payee 
againftt  acceptor. 

Indonce  against 
acceptor. 


Payea  against 
drawer. 


indorsee  against 
drawer. 


Indorsee  against 
Sndorser. 


TteUwwIiepa 
the  bill  bas  been 
Rfbsed  aeoapt. 
anea. 


AFFIDAVITS   TO   ARREST. 

On  a  bill  of  exchange  drawn  by  one  E.  F.  opon,  and  accepted 
bj  the  said  C.  D.  and  for  the  payment  of  the  sum  of  ^50  to  this 
deponent^  at  a  certam  day  now  past. 

A$  indorsee  of  a  bill  of  exchange  drawn  by  one  E.  1^.  upon  intl 
accepted  by  the  mil  C..P*  and  for  tlie  payment  to  the  said  £.  F. 
or  his  order,  of  die  snm  of  £50,  at  a  certain  day  now  past,  and  bj 
him  the  said  £.  F.  indorsed  to  tlnadeponent. 

On  a  bill  of  exchange  drawn  by  the  said  C.  D.  npon  one  E.F. 
and  for  the  payment  of  the  sum  of  £50  to  this  deponent  at  a 
certain  day  now  past. 

As  indorsee  of  a  bill  of  eaebaage  drawn  by  the  said  C.  D.  on 
(me  E.  F.  and  for  the  payment  of  £50  to  the  order  of  the  said 
C.  D.  at  a  certain  day  now  past^  and  by  him  the  said  C  D.  in- 
dorsed to  this  deponent. 

As  indorsee  of  ikbill'<^  eKcbange  drawn  by  one  E.F.  on  G.H. 
and  for  the  payment  of  the  sum  of  £50  to  one  I.  K.  or  his  otder, 
at  a  certain  day  now  past,  and  by  the  said  I.  K.  indorsed  to  the 
said  C.  D.  and  by  the  said  C«  D.  indorsed  to  this  depoDent,  and 
which  said  bill  of  exchange  hath  been  refused  payment. 

As  tnd<mee  of  a  bill  of  exchange  dnwn  by  the  said  C  D;  on 
one  E.  F.  payable  to  the  order  of  tine  said  C.  D.  and  by  him  the 
said  C.  D«  indorsed  to  this  dejponent,  and  which  said  bill  of  ex- 
change bath  been  refused  acceptance  by  the  said  E.  F. 


SECT.  II. 


DECLARATIONS   OV   PROHIISORT   KOTE8'. 


1.  By  payee 
agtinst  the 
■m«r» 


Law  and  Marhham*  Trirn^  Ttrm^ 

smGeorgtikeThiJ. 

•—  to  wit  A.  B.  complains  of  C.  D.  being  in  the  cnstoify 
of  die  Marshal  of  the  MarBbaLsea  of  our  Lord  the  now  King, 
before  the  King  himsdif,  of  a  plea  of  trespasa  on  the  case  apoa 


'  Only  a  few  of  the  most  common  forms  are  here  given:  for  other 
precedents  and  notes,  see  Chitty  on  Pleading,  3  vol.  1  to  27.  and  ss 
to  the  mode  of  declaijogin  general9.iinte^44P  ta^^,. 
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promises:  for  that  whereas  the  said  C*  D.*,  heretofore,  to  wit,  on   APPENHIX^. 
the  first  day  of  January,  in  the  year  of  our  Lord  181 1  %  to  wit,  in  -"— "^  • 

London,  in  the  parish  of  St.  Maiy  le  Bow,  in  the  ward  of  Cheap '^ 
made^  bis  certain  promissory  note  in  writing,  his  own  proper  hand' 
writing  being  thereunto  subscribed ',  bearing  date  the  day  and  year 


■  A  note  made  by  an  agent  may  be  stated  to  have  been  made  by 
the  principal,  because  that  is  its  legal  operation. — 12  Mod.  346. — 
1  Hen.  Bla.  313.  — 6  T.  K.  659.^  Bayl.  175.  — Ante,  458.  Some- 
times  the  declaration  states,  that  the  ''  said  C.  D.  by  one  £.  F.  his 
agent  in  that  behalf,  on,  &c.  at,  Sue.  made,  kc^ — If  several  make  a 
note  jointly  and  severally,  and  one  only  be  sued,  the  declaration  may 
state  either  that  the  two  jointly  and  severally  made  the  note,  he.  or, 
which  is  preferable,  that  the  defendant  made  it  withoot  noticing  the 
other  party.— Ante,  433,  4. — Cowp.  832.— J  Esp.  Rep.  135.— 7  T,  R. 
59G. — See  post,  .628,  n.  5. 

^  This  should  be  the  date  of  the  note  or  bill,  or  if  it  baye  no  date, 

the  day  it  issued,  or  if  that  cannot  be  ascertaineii,  the  first  day  it  can 

be  proved  to  have  existed. — 10  Mod.  311, — Stra.  22. — 2  Show.  422* 

Bayl.  174. — ^Ante,  454,  5.    And  where  a  second  count  stated,  **  that 

afterwards,  to  wit,  ou  the  day  and  year  aforesaid/'  the  defendant 

dre%v  a  certain  other  bill  of  exchange*  payable  two  months  after  date, 

without  mentioning  any  express  date  in  either  count,  the  last  coynt 

was  held  sufficient  by  reference  to  thf  first. — 3  B.  U  P.  173.    If  a 

note  by  mistake  be  dated  contrary  to  the  intention  of  the  parties, 

the  declaration  should  be  as  follows*  *  on,  &c.  (the  time  intended) 

at,  &c.  made,  &c.  bearing  date  by  mistake  on,  &c.  but  meapt  and 

intended  by  the  said  CD*  to  be  dated  on  the  said,  &c.  aforesaid, 

and   then  and  there  delivered,  &c.  by  which  said  note  he  the  said   • 

C.  D.  then  and  there  promised  to  pay  two  months  after  the  date 

thereof  (that  is  to  say,  after  the  said,  &c.  when  the  said  note  was  so   ' 

made,  and  meant  and  intended  to.  be  dated  as  aforesaid)  to  the  said 

A.  B.  &c.' — Ante,  455.  If  the  declaration  state  that  defendant  drew  a 

bill,  without  alleging  that  if  bore  dale  on  that  day,  the  day  in  the 

declaration  is  not  material,  though  not  under  a  videlicet. — Coxon  v. 

Lyon,  York  Lent  Assizes,  ISIO.  cor.  Thompson,  B.   2  Campb^  307- 

contra  if  it  had  alleged  that  the  bill  bore  date  on  that  day.    lb.  308. 

Ante,  454. 

^  A  note,  bill,  &c.  it  is  said,  should  be  stated  to  have  been  made 
at  the  place  where  it  bears  date,  though  the  venue  may  be  laid  in 
another  place  for  the  purpose  of  trial. — Salk.  66'9*— ^Cowp.  177f  8. 
6  Mod.  2^8»-rCom.  Dig.  tit*  Action,  N.  7«  in  which  case  the  de- 
claration runs, ''  at,  &c.  (the  place  where  the  note  was  made)  to  wit, 
at,  &c.  (the  venue).'^— But  in  Bayl.  175*  it  is  said,  that  inland  bills, 
though  they  bear  date  at  a,  particular  place,  may  be  alleged  to  have 
E>eeD  made  at  any  .place  in.  £ngland  or  Wales. — And  see  3  Campb. 
304. — ^Ante,  456. 

♦  1  Hen.  Bla.  3X3-— Bayl.  W6. 

'  This  statement  is  unnecessary.  1x1.  Raym.  1376.  1484.  1542. —  • 
5  Mod^  .SO7.— Stra.  399.  512.— Bayl.  176.*-rand  in  Levy  f^.  Wilson, 
Sittings  after  Mich.  Term,  1804,  the  plaintiff  was  nonsuited,  on  an 
1 1  legatipQ  that  the  ^laycc  indorsed  the  bill,  his  own  proper  hand  being 
herevnto  sybscrihedf  it  appearing  in  evidence  that  the  indorsement 
ras  by  his  agent:  and  see  Levy  v.  >Vilson,  5  K»p.  Uep.  180.  There- 
^re  these  words  should  .always  be  erased.  Scd  vide  2  Campb.  305. 
30.  Variance,  when  not  material,  2  Campb.  307.— BayL  182,  3.— • 
tnte,  -45S. '" 

9  s  2 
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APPENDIX,  aferesttd'i  and  then  and  there  delicertd  the  Maid  note  to  the  mi 
'   '  J.  B.*,  and  thereby  thcii  atid  there  promised  to  pay  at,  &c.>,  two 

months  after  the  date  thereof,  to  the  said  A.  B.  (by  the  nam  end 
addition  of  A.  B.  E9q.\)  or  order  *,  the  sum  of  £50  fcr  nloe 
received  *•  By  means  whereof,  and  by  force  of  the  statuU  is 
mch  cate  made  and  provided^, ^^  said  C.  D.  then  and  tbete 
,  became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of  monej  is 
the  said  note  specified,  according  to  the  tenor  and  effect  of  the 
said  note*.    And  beiiq;  so  liabk,  be  the  said  C.  D.  in  oonndm- 


'  These  words  are  not  absolutely  necessary,  see  2  Show.  432.— 
3  B.  &  P.  173.  ante,  n.  2.  p.  627 1  for  it  shall  be  intended  when  the  date 
is  material,  to  have  been  dated  on  the  day  on  which  it  vras  alleged  to 
have  been  drawn.    See  3  Campb.  SOT^  S. — Bayl.  177- — Ante,  454,5. 

*  The  averment  of  the  delivery  of  the  note  to  the  payee  is  not 
necessary.    7  T.  R.  SSfi.-^B  East.  476.— Bayl.  180.— Ante,  462. 

'  If  a  note  be  payable*  in  the  body  of  h,  at  a  particular  place,  it 
is  proper  so  to  describe  the  contract. — ^  Hen.  Bla.  510. — Ante,  3Sl. 
450.  In  an  action  against  an  indoner,  in  which  case  a  presentmeot 
is  necessary,  it  seems  proper,  in  all  cases,  to  aver  a  presentment  it 
the  particular  place.-— In  an  action  against  the  maker  of  a  note,  or 
mcceptor  of  a  bill,  an  allegation  of  a  presentment  for  payment  ii 
never  stated,  though  when  &e  payment  is  stipulated  to  be  made  st  s 
particular  place,  an  averment  of  presentment  is  then  to  be  inserted, 
ante,  5S1.  456.— In  an  action  by  the  indorse  of  a  bill  or  note,  it  is 
necessary  to  shew  that  the  same  authoriaed  a  transfer,  but  this  k 
not  necessary  in  an  action  at  the  suit  of  the  payee. — Ante,  460.— 
S  East  476.— Infra,  note  5. 

^  The  statement  of  the  addition  is  unnecessary,  and  should  in  p* 
neral  he  omitted  to  avoid  a  variance.    Ante,  457* 

*  The  note,  &c«  is  to  be  stated  according  to  its  l^al  operstioo. 
Burr.  323.  26l  1.  —  Cowp.  332.  —  Blacks.  947-  —  Ante,  450.  Tho 
where  the  payee  is  a  fictitious  person,  the  note,  ftc  may  be  stated  (s 
be  payable  to  the  perM)n  in  whose  favour  the  indorsement  was  msde, 
or  to  bearer.  1  Hen.  Bla.  313.  569.-3  T.  R.  182.  48K— Bayl.  179. 
Ante,  457*  And  when  a  note  has  through  mistake  been  made  piy* 
•hie  to  a  wrong  person,  it  may  be  stated  to  have  been  payable  to 
the  proper  one,  4  T.  R.  470.— Bayl.  179.  If  the  bill  be  **  payaUe 
to  the  order  of  the  payee,''  it  may  be  so  stated  in  the  dedarstids, 
and  there  is  no  occasion  for  an  averment  that  he  na^  no  order, 
5  East.  476.  and  it  may  be  stated  to  have  b^n  made  payable  tt> 
the  plaintiC  Bayl.  179-— Ante,  456.-2  Show.  8.— Cowp.  76.— BoL 
N.  P.  273.—  1  WUs.  190.  —  Bayl.  1901  And  where  the  note  or  bill 
has  been  returned  to  the  payee,  he  may  declare  in  his  own  ri^t, 
without  stating  that  fact,  ante,  440.  and  a  joint  or  several  note,  or  a 
note  importing  in  the  body  of  it  to  be^aade  by  several  penoas,  bat 
signed  only  by  one,  may  be  stated  as  in  several  note.  Borr.  3S3.^ 
Stra«  76.— BayK  103, 4.— Ante,  433, 4.— Bayl.  177,  ft. 

^  Value  delivered  instead  of  value  recei«s#,  nal  material^  2  CampK 
306. 

'  3  &  4  Ann.  c.  9*  this  is  usually  staled,  but  it  seems  snnccevsiy, 
4  T.  R.  149*— Ante,  451.  ^  Ld.  Raym.  8ft.  175. 1542.  — Carth.  83. 
26^,  270.— Lutw.  279* 

*  This  is  the  proper  allegata  against  the  parties  prMMrti^  lisble, 
ns  when  the  action  is  afftinst  the  maker  of  a  notSf.  ov  the  ecc^etr  of 
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(jontberepf,  afterwards^  to  wif,  on,  &c.  afpresaid,  at^  &c.  ftfcre*  APPENDIX. 
laid,  undertook,  and  then  and  th^re  faithfully  promised '  the  said  — — 

A.  B.  to  pay  him  the  said  sum  of  money  in  the  said  note  ipeci- 
fied,  according  to  the  tpnor  and  effect  of  the  said  note. 

N.  B.  The  breach  of  the  defendant's  promise  to  pay,  is  in  ^11  eases 
of  |>il]sancl  notes  included  in  the  comnion  br^^h  atthe^qd  of  the 
money  counts,  the  day  in  which  should  aliyays  be  after  thf  bill  or 
note  IS  due. — Add  sueh  counts  as  may  be  applicable  to  the  particular 
case. 


f  pr  that  whereas '  the  said  C.  D.  heretofore,  to  wit,  on,  8cc.  f .  Bsyee  asaloBt 
St,  &c.  made  his  certain  promissory  note  in  writiiq;,  bearing  date  payable  by  in- 
the  same  day  and  year  aforesaid,  and  then  and  there  ^liyered  the  J3i^*I?mn«  «a 
said  note  to  the  said  A.  B.  by  which  said  note  he  the  said  C.  D.  ds&ultK 
then  and  there  promised  to  pay  to  the  said  A*  B.  (by  the  name  and 
ad(|ition  f»f  Mr.  A.  B.),  or  9rder,  the  sum  of  £\li  in  manner 
following  •  that  19  to  sa^,  the  sum  of  £5  upon  the  first  day  qf 
^(igust,  then  iiext^  the  further  sum  of  £5  upon  the  first  day  of 
September,  then  next,  and  the.  further  sum  of  £S  npon  the  first 
day  pf  October,  then  nest,  and  that  iff,  case  default  should  bf 
made  (n  any  of  the  said  tiayment$,  then  the  ffhgle  of  <Ae  said  su^ 
of  £\5  then^remaininjg  unpaid,  should  Ifecome  due  on  demand. 
By  means  whereof,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  C.  D.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  sum  of  £15  m  the  said  note  specified^ 
according  to  the  tenor  and  effect  of  the  said  note.  And  beinf  so 
liable  he  the  said  C.  D.  in  consideration  thereof  afterwards,  to 
wit,  on  the  day  and  year  first  above-mentioned,  at,  Sec.  aforesaid^ 
undertook  and  then  and  there  faithfully  promised  the  said  A.  B.  to 
paj  him  the  said  sum  of  £15  in  the  said  note  specified,  according 
to  the  tenor  and  effect  of  the  said  note*.    And  die  said  A.  B.  in 

;  .      .  .  .•  •     •  i  ♦* 


"^"^ 


a  bill.  But  in  an  actjon  against  the  drawer  of  a  b^l  an|d  the  iQ^o^t 
of  cither  a  bill  or  note»  as  the  prior  part  of  the  declaration  shews  ^ 
liability  to  pay  immediate^  on  the  default  of  accepUnce  or  payment 
by  the  party  primarily  liable,  the  declaration  sutes  the  liability  and 
pjromise  to  be  to  pay  on  rtqoest.  3  East.  ^1.— *Foss,  66S,  4,  notel.-*- 
Bay  I.  190. 

'  The  action  being  founded  on  a  legal  liabili^t  no  promise  need 
^c.suted^  but  it  is  usually  inserted,  Cartb.  509.— Salk.  128.— Haldr. 
ibiS.^l  Stra.  2U.— Ante,  458.— Bac.  Ab«  til;.  Assumpsit,  f^r-^ 
}kiyl.  190.  1, 

'  *  As  to  these  notes,  and  when  the  whole  \^  recoverable,  see  ante^ 
536,r:  *         "  '  '      .  ,   ' 

'  The  notes  in  the  preceding  form  are  applicable  to  this  prece^. 
dent. 
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AI'P£NDIX.  foct  8aith%  that  after  the  making  of  the  said  note,  to  mt,  on  the 
*"  4ih  day  of  August  next  after  the  making  of  the  said  note,  (fc- 

fault  W(u  made  in  payment  of  the  said  first-mentioned  sum  of  £5, 
to  wit,  at,  Sec.  aforesaid,  whereby  and  according  to  the  tenor  and 
effect  of  the  said  note,  he  the  said  C.  D.  th^n  and  there  became 
and  was  liable  to  pay  to  the  said  A.  B.  the  whole  of  the  said  sum 
of  £15  in  the  said  note  specified,  when  he  the  said  C.  D.  shouM 
be  thereunto  afterwards  requested. 


3.  Ditto  for  one 
ioitalinent.  * 


For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  &c 
at,  8lc.  made  his  certain  promissory  note  in  writing,  beafiog 
date,  &€• 

Same  as  in  the  first  count  as  far  as  the  asttruk^  omitting  the  words 
in  italics,  and  then  proceed  as  follows : 

And  the  said  A.  B.  in  fact  saith,  that  after  the  making  of  the 
said  note,  to  wit,  on  the  4th  day  of  August  next  after  the  making 
of  the  said  note,  the  said  first-mentioned  sum  of  £5^  part  of  the 
said  sum  of  £\5  in  the  said  note  specified,  became  and  was  due 
and  payable  from  the  said  C.  D.  to  the  said  A.  B.,  upon  and  by 
virtue  of  the  said  note,  and  which  said  last-mentioned  sum  of  £5^ 
he  the  said  C.  D.  then  and  there  ought  to  have  paid  to  the  said 
A.  B.,  according  to  the  tenor  and  effect  of  the  said  note,  and  of 
his  said  promise  and  undertaking,  so  by  bun  made  aa  aforesaid. 


4.  First  indorsee 
against  saaker.  ^ 


Ia4onement« 


For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on,  &c.  at,  &c 
made  his  certain  promissory  note  in  writing,  bearing  date  the  day 
and  yeal*  aforesaid,  and  then  and  there  delivered  the  said  note  to  one 
£.  F.,  and  thereby  then  and  there  promised  two  months  afier  the 
date  thereof,  to  pay  to  the  said  £.  P.  (by  the  name  and  addition  of 
Mr.  E.  F.)  or  order,  the  sum  of  £50  for  value  received.  And  the 
said  £.  F.  to  whom  or  to  \^hose  order  the  payment  of  the  said 
sum  of  money,  in  the  said  promissory  note  specified,  was  thereby 


'  If  all  the  instalments  in  the  note  be  due  by  effluxion  of  timci  do 
avcrmrnt  of  default  ifs  necessary. 

^The  notes  in  the  first  form  are  here  in  general  applicable. 

^  The  notes  in  the  first  precedent  are  applicable  to  this.  When  the 
declaration  is  at  the  suit  of  an  indorsee  of  an  administrator,  there  is 
no  uccasion  to  slate  the  letters  of  administration.  Wilies,  359-  An 
iiulorbenicnt  by  agent  way  be  stated  to  have  been  made  by  the  prin- 
cipal, without  noticing  the  agency,  ante,  457|  8. 
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directed  to  be  made,  after  the  making  of  the  said  promissory  oote,    APPENDIX. 

and  before  the  payment  of  the  said  sum  of  money  therein  speci-  . 

fied,  to  \tit,  oiT,  ice.  >  aforesaid^  at,  &c.  aforesaid,  indorsed  the 

said  promissory  note,  Ats  ozrn  proper  hand^writing  being  to  such 

indorsement  subscribed  %  and  thereby  then  and  there  ordered  and 

appointed  the  sai^  sum  oj"  money ^  in  the  said  promissory  note  spe* 

cified',  to  be  paid  to  the  said  A.  B/,  and  then  and  there  delivered 

the  said  promissory  note  so  indorsed  as  aforesaid,   to  the  said 

A.  B. '  ^     Of  which  said  indorsement  so  made  on  the  said  note  as 

aforesaid,  the  said  C.  D.  afterwards,  to  wit,  on,  S^c.  aforesaid,  had 

noticed     By  means  M^hereof,  and  by  force  of  the  statute  in  such 

case  made  and  provided,  the  said  C.  D.  then  and  there  became 

liable  to  pay  to  the  said  A.  B.  the  said  sum  of  money  in  the  said 

note  specified,  according  to  the  tenor  and  effect  (hereof,  and  of  the 

said  indorsement  so  made  thereon  as  aforesaid ;  and  being  so  liable, 

he  the  said  C.  D.,  Jin  consideration  thereof,  afterwards,  to  wit, 

on,  &c.  aforesaid,  at,  &c.  aforesaid,  undertook  and  then  and  there 

faithfully  promised  the  said  A.  B.  to  pay  him  the  said  sum  of 

money  in  the  said  note  specified,  according  to  the  tenor  and  efTect 

of  the  said  note,  and  of  the  said  indorsement  so  made  thereon  as 

aforesaid. 


'  If  there  be  a  date  to  the  indorsement,  this  should  be  the  precise 
day,  but  in  no  other  case  Is  it  material.  When  the  indorsement  waiT 
made  after  the  bill  or  note  became  due,  it  is  more  proper  not  to  state 
that  it  was  made  "  before  the  bill,  ^^c.  became  due^*'  but  the  declu« 
ration  should  be  as  above:  a  mistake,  however,  in  this  rosptct,  is  not 
material.-— Young  o.  Wright,  Campb.  139. — ^yl- 18 1»  182. 

*  This  allegation  is  not  advisable,  ante,  458. 

^  On  an  indorsement  for  less  than  the  full  sum  mentioned  in  the 
note  or  bill,  the  declaration  should  shew  that  the  residue  was  paid, 
12  Mud.  213.— Ld.  Raym.  3(>0.— Curth.  466\— Salk.  66. 

^  Siiraetimes  the  words  *' or  order'*  are  here  added,  but  the  bil^l 
being  once  negotiable  this  is  unnecessary.  A  full  and  blank  indofbe- 
ment  arc  described  in  the  same  manner. 

*  The  statement  of  the  dtlivery  is  not  necessary,  7  T.  R,  596.—- 
Ante,  628,  n.  2.  If  thp  plaintiff  claim  as  a  remote  indorsee,  every  in- 
dorsement is  usually  set  forth  in  one  count,  but  where  the  firbt  in* 
dorscment  is  in  blank  (i.  e«  merely  with  the  indorser't  nnrae,)  itf 
order  to  avoid  the  necessity  of  proving  all  the  indorsers  hand^writing^ 
4t  is  prudent  to  add  a  count  stating  the  plaintiff  to  be  the  immediate 

indorsee  of  the  first  indorser,  ante,  46*  1.*;— Peacock  v.  Rhodes,  Doug* 
633. — Kyd.  206  ;  and  where  there  are  several  indorsers  of  a  bill  be- 
tween tbe  payee  and  the  defendant,  the  plaintiif  may  declare  on  an 
indorsement  by  the  payee  to  the  defendant,- and  by  the  defendant  to 
the  plaintiff,  without  stating  the  inlermediiite  indorsements,  4  Esp. 
Rij).  210. 

*  This  also  is  unnecessary,  1  B.  5:  P.  6^5, — Prac.  Reg.  358. 
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APPENDTX. 

9.  Statement' of  a 
taeond  and  of 
•ubaeqneat  in* 
donemeiiti. 


€.  Short  Btatt* 
mant  of  an  is- 
donameiit. 
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(When  Ihe  declumtioQ  is  at  the  suit  of  a  second  or  subsequent 
ndorseei  the  statement  of  the  second  indorsement'  b  introduced  at 
the  asterisk  in  the  last  precedent,  and  runs  as  follows.)  And  the 
said  G.  H.  (die  first  indorsee,)  to  whom  or  to  whose  order  the  pay- 
shent  of  the  said  sum  of  money  in  the  said  promissory  note  speci- 
fied, was  by  the  said  indorsement  directed  to  be  made  after  the 
making  of  the  said  promissory  note,  and  before  the  payment  sf 
the  said  sum  of  money  therein  specified,  to  wit,  on,  &c.  aforesaid, 
at,  8cc.  aforesaid,  indorsed  the  said  promissory  note,  and  iherebj 
then  and  there  ordered  and  appointed  the  said  sum  of  money  therda 
specified,  to  be  paid  to  the  said  A.  B.,  and  then  and  there  deli- 
irered  the  said  promissory  note  so  indorsed  as  aforesaid,  to  tbeiaid 
A.  B,  By  means  whereof,  &c«  (stating  the  defendant's  Uabili^ 
and  promise  to  pay  as  ustud,  at  the  suit  of  an  indorsee.) 

In  order  to  tave  exptnu  when  there  are  eeveral  iadorsemntif 
and  particularly  when  it  may  be  expedient  to  add  a  ucond  anud 
on  the  tame  bill  or  note,  th^ following  concise  eiatement  4^ the  ta* 
dorsemenit  may  be  adopted. 

And  the  said  E.  F.  then  and  there  indorsed  and  delivered  tha 
said  promissory  note  to  the  said  G.  H.  And  the  said  G.  H.  tbea 
and  there  indorsed  and  delivered  tlie  said  promissory  note  to  the 
said  A.  B. 


t.fndonca  For  that  whereas*  one  E.  F.   heretofore,  to  wit,    on,  &c. 

^^^,^^[|f£^*    at,  8ic.  made  his  certain  promissory  note  in  writing,  bearing  dale 
rateed  payaieat  ^ihe  day  and  year  aforesaid,  and  then  and  there  delivered  the  nii 

note  to  the  said  C.  D.,  by  which  said  note  the  said  E.  F.  then  ud 
there  promised  two  months  after  the  date  thereof,  to  pay  to  the 
aaid  C.  D.  (by  the  name  and  addition  of  Mr.  C.  D.)  or  order,  the 
auin  of  £50  for  value  received.  And  tlie  said  C.  D.  to  nihom  or 
to  whose  order  the  payment  of  the  said  sum  of  money  in  the  siid 
note  specified,  was  to  be  made  after  the  making  of  the  said  ooiei 
and  before  tlie  payment  of  the  said  sum  therein  specified,  to  vie, 
on,  tec.  aforesaid,  at,  8cc.  aforesaid,  indorsed  the  said  note,  by 
which  said  indorsement,  hp  Ae  said  C.  D.  then  and  there  ordend 
and  appointed  the  said  sum  of  money  in  the  said  note  specified  to 
be  paid  to  the  said  A.  B.  ^nd  then  and  there  delivered  the  stid 


*  It  is  not  necessary  to  shew,  that  the  first  indorsement  was  to  the 
aecond  indorser,  or  order,     Wiltes,  562.-'-Coroyns,  31  J,  12. 

*  The  greater  part  of  the  notes  in  the  preceding  pnmdents  sie  sp* 
plicable  to  this. 


PROMISSORY   MOTES^  <f33 

aole  to  the  said  A.  B.  *    And  die  said  A.  B.  in  hct  saith,  dmt  APPENDIX. 

afterwardsi  when  iht  $aid$iai€  beemne  due  andpayabk  according  ' 

to  ike  tenor  and  effeci  thereof,  tQ  wit,  on^  ^c.  *  at,  8cc.  i^foreaaid,  Motment  tf  pi|fl 


(the  place  uhert  payable,)  to  wit,  at,  &c.  aforesaid,  (ike  venue,) 
the  said  note  so  indorsed  as  aforesud,  was  dafy^  presented  and 
shewn  to  the  said  E.  F.^  for  payment  thereof,  and  the  said  £.  F. 
lAejs  and  there  had  notice  of  the  said  indorsement  so  made  thereon 
as  aforesaid*,  was  then  and  thei«  requested  to  pay  the  said  sum 
of  money  in  the  said  note  specified,  according  to  the  tenor  and 
effect  of  the  said  note,  and  of  the  said  indorsement  so  made 
thereon  as  aforesaid^;  but  that  the  said  £•  F.  did  not  nor  would 
at  the  said  time  when  the  said  note  was  so  presented  and  shewn 
to  him  for  payment  thereof,  as  aforesaid,  or  at  any  time  afterwards, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do ;  of  all  which  sai^  several 
premises  the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  &c.  aforesaid,  had  notice  ^.    By  means  whereof 


'  As  to  the  statement  of  indorsements,  see  ante,  630,  h  2. 

*  The  third  day  of  grace,  4  T.  R.  148,  unless  it  be  a  Sunday,  Good 
Friday;  or  Christmas-day,  in  which  case,  the  note  or  bill  is  due  the 
preceding  day.  This  day  is  material,  Doug.  679*  OTiless  there  be  an' 
express  averment  that  the  presentment  was  made  when  the  bill  be* 
came  due  as  above,  rn  which  case  a  mistake  in  the  day  after  the  vide- 
licit,  would  not  be  material,  Bayley,  188.  The  better  way  may  per- 
haps be  merely  .to  allege  that  afterwards,  to  wit,  ''on,  &c.  at,  tScc. 
the  bill  was  duly  presented  for  payment,"  omitting  the  words  in 
italic,  see  Patience  u.  Townley,  2  Smith's  Rrp.  224. 

^  Jf  there  be  any  doobt  as  to  the  proof  of  a  presentment  on  the 
day  the  note  was  due,  omit  this  word. 

^  Though  in  an  action  against  the  maker  of  a  note  or  acceptor  of 
a  bill,  it  is  otherwise,  yet  in  an  action  against  the  indorser  a  present- 
ment for  payment  must  be  stated,  or  that  the  maker  or  acceptor 
could  not  be  found,  or  some  excuse  for  the  neglect,  or  the  omission 
will  be  fatal  even  after  verdict,  2  Show.  1010.— Doug.  654.  6'80.— 
Bayl.  188. — 2  £9p.  Rep.  551.  The  allegations  should  correspond 
precisely  with  the  facts  and  evidence ;  for  where  the  declaration 
Hverred  in  the  usual  form,  a  presentment  for  acceptance  or  payment 
and  refnsal,  the  plaintiff  cannot  give  in  evidence  that  the  drawee  or 
maker  could  not  be  found.  If  the  drawee  or  maker  cannot  be  found, 
i(  is  sufficient  to  aver  generally  that  he  was  not  found,  without  statii^g 
that  inquiry  was  made  after  him.  Cartb.  509. — Bayl.  109.  See  the 
precedents,  post,  649,  3,  on  Inland  Dills,  as  to  the  form  of  the  aver* 
mrnis  these  cases. 

^  Notice  of  the  indorsement  need  not  be  averred,  1  B.  &  P.  625. 

^  A  subsequent  promise  by  the  defendant  to  pay,  is  evidence  of  a 
presentment  to  the  maker  or  drawee  for  payment,  and  no  special 
count  is  necessary,  7  B^t.  231. 

^  This  allegation  or  an  averment,  shewing  that  it  may  be  dispensed 
with,  is  necessary,,  and  the  omission  would  be  fatal  after  verdict. 
Kushton  V.  A8pin\i^  Doug.  654.  6«0^    If  it  be  doubtful  whether  the 
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APPEKPIX.   ^"^  I7  f^'"^^  ^^  ^  Statute  in  such  CMe  made  and  prtmded,  Ae 
■  iaid  C.  D.  dttn  and  there  became  liable  to  pa;  to  the  and  A.  B. 

the  aaid  aum  of  money  iu  the  said  note  specified,  when  be  die  said 
C.  D.  should  be  diereunto  afterwards  requested '.  And  beings  so 
liable,  be  the  said  C.  D.  in  consideration  thereof,  afkerwards,  to 
mrit,  00  the  day  and  year  last  aforesaid,  at,  tbc.  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  A.  B.  to  psy 
him  the  said  stun  of  money  in  the  said  note  specified,  when  be  the 
said  C.  D.  should  be  thereunto  afterguards  requested'. 


SECT.  III. 

2>£CLA1IATI0N5  ON    CHECKS    ON    BANKERS, 


a.  By  fhtf  payw         FoR  that  whereas  the  said  C.  D.  heretofore,  to  wit,  00  ',  &c.  at, 
iha  drawer/^  &c.  according  to  the  wage  end  practice  of  merchants^  made  hb 

certain  draft  or  order  in  writing  for  the  payment  of  money,  com- 
Quonly  called  a  check  on  a  banker,  bearing  date  the  same  daysad 
year  aforesaid,  and  then  and  tiiere  directed  the  said  draft  or  order 
to  certain  persons  by  the  names,  s^Ie,  and  firm  of  Meaars.  £.  F« 
•  and  6.  Hi  and  thereby  then  and  there  required  the  said  Messrs. 

E.  F.  and  G.  H.  to  pay  to  the  said  A.  B.  (by  the  name  and  adiir 
turn  of  Mr.  A.  B.)  or  bearer,  £50,  and  then  and  there  delivered 
the  said  draft  or  order  to  the  said  A.  B.  And  the  said  A.  B.  even, 
that  after  the  making  of  the  said  (*)  draft  or  order  and  before  the 
payment  of  the  said  sum  of  money  therein  spewed,  to  wit,  ooi 
fcc.  aforesaid,  at,.  &c.  aforesaid,  the  said  draft  or  order  was  pre* 
aented  and  shewn  to  the  said  Messrs.  £.F.  and  G.  H.  for  paymcat 
thereof,  according  to  the  said  usage  and  practice  of  niercbaDts> 
and  the  said  Messrs.  E.  F.  and  G.  H.  were  then  and  there  re- 
quested to  pay  the  said  sum  of  money  therein  specified,  aocordii^ 
to  the  tenor  and  efiect  thereof;  but  that  the  said  Messrs.  E.F. 
and  G.  H.  did  not  nor  would  at  the  said  time  when  the  said  draft 


giving  due  notice  can  be  prove<1,  it  is  expedient  to  add  a  count  ^Hiiaz 
an  excuse  for  the  nut  giving  notice,  such  as  the  want  of  effects,  &c.ia 
the  hands  of  the  maker ;  see  the  form,  post,  642, 3.    loiand  Bills. 

■  Ante,  6  28,  n.  8.— Bayl.  190. 

*Ante,.628,  n.  8. 

^  As  to  the  date,  see  ante,  627,  n.  2. 
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or  order  was  so  shewn  and  presented  to  them  for  payment  tbereof  APPENDIX^ 
as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of  money  "•^ — ■"  '  ' 
therein  specided,  or  any  part  thereof,  but  tlien  and  there  wholly 
aeglected  and  refused  so  to  do,  whereof  the  said  C.  D.  afterwards, 
to  wit,  on,  8cc.  aforesaid,  at.  Sic.  aforesaid,  had  notice  ^  fiy 
means  whereof  he  the  said  C.  D.  then  and  there  became  liable  to 
pay  to  the  said  A.  B.  the  said  sum  of  money  in  tne  said  draft  or 
order  specified,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested \  And  being  so  liable,  he  the  said  CD. in 
coosideration  thereof  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  fi.  to  pay  him  the  said  sum  of  money  in  the  said  draft  or 
order  specified,  when  be  the  said  C.  D.  should  be  thereunto  after- 
wards requested  ^. 


Tor  tliat  whereas^  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  at,  9.  By  thtl>earer 
&c.  according  to  the  usage  and  practice  of  merchants,  made  his  brewer, 
certain  draft  or  order  in  writing  for  the  payment  of  money,  com- 
monly <;9tled  a  check,  bearing  date  the  same  day  and  year  afore- 
said, and  then  and  there  directed  the  said  draft  or  order  to  certain 
persons,   by   the  names,    style^  and  firm  of    Messrs.  &c. ;    and 
thereby  then  and  there  requested  the    said  Messrs.  8cc«  to  pay  to 
one  £.  F.  or  bearer,  ^^0,  and  then  and  there  delivered  the  said 
draft  or  order,  to  the  said  E.  F.  [and  the  said  E.  F.  to  whom,  or 
to  the  bearer  of  the  said  draft  or  order,  the  payment  of  the  said 
sum  of  money  therein  specified,  was  thereby  directed  to  be  made 
after  the  making  of  the  said  draft  or  order,  and  before  the  pay- 
ment of  the  said  sum  of  money  therein  specified,  to  wit,  on,  &c. 
aforesaid,  at,   ftc.  aforesaid,  duly  transferred,  assigned,  and  de- 
livered the  said  draft  or  order,  to  the  said  A*  B.  who  thereby  then 
and  there  became  and  was,  and  from  thence  hitherto  hath  been  and 
still  is  the  lawful  bearer  thereof,  and  entitled  to  the  paymeut  of 
the  said  sum  of  money  therein  specified.]    And  the  said  A,  B. 
ivers,  that  after  the  making  of  the  said,  &c.  (as  in  the  preceding 
formjrom  the  asterisk  to  the  end). 


'  As  to  the  necessity  for  this  averment  and  the  expediency  in  some 
;ases  of  averring  an  excuse  for  the  neglect  to  give  notice,  ante, 
iGSy  4,  note  7. 

^  Ante,  628,  n,  8. 

*  Ante,  628,  n.  8. 

*  The  notes  tu  the  preceding  precedent  are  applicable  to  this,  - 
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APPENDIX. 

SECT.  IV. 

PKCLARATIOXS  ON  ^NLAND   BII.L8  % 


lOw  Pavee  agains^      FoR  that  whereas  <fne  E.  F.  %  heretofo^t^  U»  wit|  tm, kc\ ^ 
*^^    *  &c. '  according  to  the  usage  and  custom  of  merchants  from  tine 

iromemoriali  u^ed  and  approved  of  within  this  kiogdomSoiadelNi 
certain  bill  of  exchange  in  writtug,  hU  own  proper  kani  Mf 
thereunto  si^scribed^,  bearing  da^e  the  day  and  y^  afimaid*, 
and  then  and  there  directed  the  said  b\ll  of  e]|chttiga  to  ibewi 
C.  D.  (by  the  name  and  addition  of  C.  D.  Esq.  %>  hj  vhicb  faid 
bill  of  exchange  he  the  said  £.  F.  then  and  there  requested  the 
•aid  C.  D.  two  months  after  the  date  tiiereof,  to  pay  to  the  aid 
A-  B«  (by.  this  name  and  addition  of  A*  B.  £19.  V  <w  <)nH  ^ 
sum  of  £50  ^f  value  received,  and  then  and  there  detiveniAi 
same  to  the  said  A.  B,  *\    Wl^ich  said  bill  of  ncbange  tiie  nii 

*  Only  a  few  precedents  are  given  here ;  see  otbe^  forms,  3  Chiccjoa 
Plead.  30  to  52,  and  as  io  the  mode  of  declaiing  in  general,  tote, 

449  tQ  471. 

*  As  to  this  allegation,  see  ante,  627,  n*  1.  If  it  be  draamin  tb» 
name  of  a  Hrro,  «ay,  certain  persons  using  the  names,  style,  vi 
**  6m  of  A.  B.  and  Co.  on,  &c.  at,  ^c."  1r  is  not  advisable  U>  sttK 
the  names  pf  the  individuals  composing  the  ^nPr  unless  tbe  tcups 
be  against  ihcniy  when  they  must  be  stated.  If  drawn  by  one  perm 
in  the  name  of  a  firm*  it  may  stated  to  Kave  been  drawa  by  ceruia 
persons  using  the  name,  style,  and  fiite,  &c.  allho|igh  in  trudi  dnvs 
only,  by  one  person.    4Cttropb.  7t!i« 

'  ^  As  to  the  statement  of  the  date,  ante,  627f  n.  3. 
^  As  to  the  statement  of  the  place  where  ndade,  ante,  627i  a*  '• 
^  Ij'his  itllcgatioo  is  unnecessary,  Lord  Raym.  flfS.  175.  liiS*" 

Carth.  83.  369,  270.— Lutw.  S79.  ante,  451. 
'  As  to  the  impropriety  of  this  allegation,  ante,  458. — ^Bayl.  17^- 

*  As  to  the  sutement  of  the  date«  ante,  6279  ^*  9« — ^  Canipb.dori 
in  notes. 

^The  statement  of  direction  seems  in  general  unnecessary,  tof^i 
457*  If  stated  a  variance  would  be  fatal.  It  may  be  sUted  ^^c- 
curding  to  the  legal  eO'e^tt  and  in  an  action  against  the  acceptor,  io» 
bill  directed  to  him,  or  in  his  absence  to  J.  S.  the  conditioiial  ^' 
rection  to  J.  S.  need  not  be  staled,  12  Mod.  447.;  and  if  a  bill  ^ 
directed  to  two,  and  accepted  only  by  one,  it  need  only  be  sutcd  to 
have  been  directed  to  him,  Bayl.  177* 

'  In  grneral  unnecessary,  and  sometimes  occasions  a  variance,  tsir, 
457-  628.  n.  4. 
'  'As  to  the  statement  of  the  sum,  see  ante,  78f  86*    If  ^^  ^^  ^^ 
the  superscription  vary  from  that  in  the  body,  it  may  be  advisibU  ^ 
insert  two  counts  varying  the  statement. 

'  '^  As  to  this  averment,  ante,  628,  n.  2.  If  at  the  suit  of  the  dr«va 
these  words  should  be  omitted,  but  will  not  prejudice  though  tbc  <c* 
ceptor's  name  be  inserted,  5  East.  476.  '  ' 
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C  D.  aAerwardSi  td  mt^  on,  &c: ',  aforesaid,  at)  Sec  ttforttaid,  AP7BVDIX. 

upon  si^t  thereof  accepted,  accordii^  to.tlie  laid  usage  and  cus*  ■ 

torn  of  merchants  *(*)•    By  means  whereof,  and  according  to  the 

wd  usage  and  custom  of  merchants,  he  the  said  C.  D.  then  and 

there  became  liable  to  pay  td  the  said  A.  B.  die  said  sum  of  money 

in  the  siid  bill  of  exchange  specified,  according  to  the  tenor  and 

effect  of  the  said  bill  of  exchange,  and  of  his  sud  acceptance 

thereof  K    And  being  so  liable,  he  the  said  C*  D.  in  cotisideratioii 

thereof  afterwards,  to  wit,  on,  8cc.  aforesaid,  at.  Sit.  ilfbresaid, 

undertook,  and  then  and  diere  faithfully  proitaised  the  said  A.  B.  t<^ 

p«y  him  the  said  sum  of  money  in  the  said  bill  of  exchange  speci* 

M,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange^ 

and  of  his  said  acceptance  thereof^. 


ikdb 


'  ilie  acceptance  of  a  bili  after  sights  should  be  stated  according 
to  the  fact,  add  when  the  drawee  dates  his  acceptance  on  a  diffcreni 
hy  from  the  date  of  the  bill,  the  real  day  of  acceptance  should  be 
inserted. 

*  An  acceptance  need  only  be  stated  in  an  action  against  the  ac- 
ceptor, or  where  an  accepted  bill  was  t>ayabie  aft^r  light  When  the 
time  of  payment  depends  on  the  preaentmcut,  it  should  be  the  day  of 
th«  presentment ;  but  in  other  cases,  exactness  as  to  the  day  is  not 
material.  It  has,  however,  been  adjudged,  that  if  the  plaintiff  de- 
clare in  terms,  that  the  acceptance  was  before  the  bill  became  dae,  and 
that  tlM)  defendant  accepted  to  pay  according  to  the  tenor  and  efieci 
of  the  bill,  and  it  appear  on  the  evidence,  that  the  acceptance  in  fact 
waa  after  the  day  of  payment,  the  plaintiff  cannot  recover. — Lord 
Raym«3£4. — Mod.  212. — But  it  is  said,  that  the  propriety  of  this 
decision  may  be  doubtful.  Bay  I.  181. — 1  Campb.  lap.-^When  the 
bill  is  accepted,  payable  at  a  particular  place,  it  is  thus  stated,  **  ac« 
cepted,  &c.  according  to  the  usage  and  custom  of  merchants,  payaible 
at,  &c."  As  to  this,  see  ante,  321  to  332.  If  the  defendant  accepted 
the  bill  by  agent,  the  declaration  may  state  the  acceptance  to  have  beea 
made  by  the  principal,  2  Campb.  604.— 12  Mod.  504 ;  but  it  frequently 
runs  as  follows :  *'  which  said  bill  of  exchange  he  the  said  defendant 
afterwards,  to  wit,  on*  &c.  aforesaid,  at,  &c.  aforesaid,  by  oue  £.  F. 
his  agent  in  that  behalf,  upon  sight  thereof  accepted,  according,  &c/' 
If  the  acceptance  were  conditional  or  qualified,  it  must  be  described 
accordingly.  4  Campb.  176.  In  an  action  against  an  acceptor,  a 
presentment  for  payment  is  never  stated,  unless  where  he  accepted  U 
payable  at  a  different  place.  An  averment  that  the  acceptor's  hand* 
Rrriting  was  subscribed  is  not  advisable,  ante,  458.  627.  n.  5. 

'  This  statement  of  the  liability  and  consequent  promise  is  not 
ibsolutelj  necessary,  see  ante*  458. 629*  n.  1 . — In  an  action  against  the 
:eptor  of  a  bill  or  maker  of  a  promissory  note  not  payable  on  demand^ 
nstead  of  alleging  that  the  defendant  became  liable,  and  promised  to 
>ay  when  he  should  be  thereunto  afterwards  requested,  he  is  stated  to 
lave  become  liable,  and  promised  to  pay  according  to  the  tenor  and 
!ffect  of  the  bill,  and  acceptance  in  the  one  case  and  of  the  note  ia 
:he  other. — Bayl.  190. — Ante,  6*28.  n.  8. 

^  Ante,  628,  n.  8. — Bayl.  190.  The  statement  of  the  promise  (which 
s  a  legal  inference  from  the  liabiUty)|  is  .to  correspond  with  the  state* 


ft«r 


ATTENVrX. 


11.  By  first  in- 
donee  against 
acceptor. 


DECLARATIDl^S  OK 

When  the  declaration  u  at  the  suit  of  an  ihdorsee,  proceed  as  in 
the  preceding  precedent  as' far  as  the  osterMp  and  then  state  the 
indorsement  asfMoms: 


And  the  said  E.  F.  (the  payee,  or  the  drawer,  if  payable  to  his 
orxm  order  J  to  whom  or  to  whose  order  the  payment  of  the  said 
sam  of  money  in  the  said  bill  of  exchange  specified,  was  to  be 
made  after  the  making  of  the  said  bill  of  exchaiq;ey  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on, 
&c. '  aforesaid,  at,  &c.  aforesaid,  according  to  the  said  usage  and 
custom  of  merchants,  indorsed  the  said  bill  of  ezcbange,  nd 
thereby  then  and  there  ordered  and  appointed  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified  to  be  paid  to  tbesaud 
A.  B.  and  then  and  there  delivered  the  said  bill  of  exchai^e  so  in- 
dorsed as  aforesaid  to  the  said  A.  B.  By  means  whereof,  &c. 
(state  the  liability  and  promise,  as  in  the  last  precedent). 


It.  The  nke  hy         As  to  the  statement  of  indorsements  in  generfd,  and  of  a  aeoend 
sll^i^ndJrac^  ^'  subsequent  indorsement,  and  of  the  mode  of  stating  an  indoise- 

ment  conci^ly,  vid.  ante,  632,  and  461. 


IS.  By  drawer 
against  acceptor 
on  a  bill  payable 
to  a  third  penoo, 
and  returned  to 
the  plaiiiliflT,  and 
takea  up  by 


For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  on,  8cc.  sit, 
tic,  according  to  the  usage  and  custom  of  merchants  from  time 
immemorial,  used  and  approved  of  within  this  kingdom,  made  his 
certain  bill  of  exchange  in  writings  bearing  date  the  day  and  year 
aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to 
the  said  C.  D»  (by  the  name  and  addition  of  Mr.  C.  D.)  by  which 
s«d  bill  of  exchange,  he  the  said  A.  B.  then  and  there  requested 
the  said  C.  D.  two  months  after  the  date  thereof,  to  pay  to  one 


Bient  of  such  liability^  The  acceptor  of  a  bill,  and  the  maker  of  a 
Tkote,  being  the  persons  primarily  liable,  are  stated  to  be  liable,  and 
to  have  promised  to  pay  according  to  the  tenor  and  ^tct  of  their 
oifgfnal  undertaking;  but  in  a  declaration  against  the  drawer  or 
indorser  of  a  bill,  or  the  indorser  of  a  note,  as  it  appears  frcwB  the 
prior  allegations  in  the  declaration,  that  by  the  default  of  the  party 
primarily  liable,  the  defendant  has  become  liable  to  pay  sfl?arcdiMtfel|f  aa 
re^est^  (see  3  Cast.  481. — Ante,  298.)  the  declaration  accordingly 
states  his  liability  as  well  as  his  promise,  to  be  to  pay.  oa  nfnnt, 
Atlte,  j628,  n.  8. 

'  As  to  the  statement  of  the  time  of  the  indorsement,  see  ante, 
631,  n.  I. 

*  Most  of  the  notes  to  the  prior  precedents  are  applicable.  As  to 
this  declaration,  see  ante,  440,  n.  5. 
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E.  F.  (by  the  name  and  additiou  of  Mr.  £•  F.)  or  orderi  the  tom  of  AFFBK9IX« 
£S0  value  received^  and  then  and  there  delivered  the  said  bill  of  — — — 
exchange  to  the  said  £•  F.,  which  said  bill  of  exchange  he  the  said 
C.  D.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  8cc,  aforesaid,  upon 
»igbt  thereof  accepted,  accordmg  to  the  said  usage  and  custom  of 
mercJiants.    And  the  said  A.  B.  avers,  that  afterwards,  when  the 
said  bill  of  exchange  became  due  and  payable  according  to  the 
tenor  and  tjfeci  thereof,  to  wit,  on,  &c«  V  ^^t  &c*  %  aforesaid,  and 
the  said  bill  of  exchange  so  accepted  as  aforesaid,  was  duly '  pre- 
sented and  sheiK'n  to  the  said  C.  D.  for  payment  diereof,. according 
to  the  said  usage  and  custom  of  merchants,  and  the  said  C.  D«  was. 
then  and  there  requested  to  pay  the  said  sum  pf  money  thereiu 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  of  his  said  acceptance  thereof,  but  that  the  said  C.  D^ 
did  nol,  nor  would,  at  the  said  time  when  the  said  bill  of  exchange 
was  so  presented  and  shewn  to  him  for  payment  thereof  as  afore^ 
said,  or  at  any.  time  afterwards,  pay  the  said  sum  of  money  therdu 
specified,  or  any  part  thereof^  but  then  and  there^whoUly  neglected 
and  refused  so  to  do,  and  thereiQioii  afterwards^  to  wit^on,  Scc«% 
at,  &€•  aforesaid,  the  said  bill  of  exehaoge  was  returned  lo  tfaef 
said  A.  B.  for  non-payment  thereof,   and  be  the  Said  A.  B.  as* 
drawer  of  the  said  bill  of  exchange,  was  then  and  there  caUed  upon  t 
and  forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  die 
said  £.  F.  the  said  sum  of  money  in  the  said  bill  of  exchaogp  spe- 
cified, together  with  a  large  sum  of  money,  to  wit,  the  sum  of 

JE '  for  interest  thereon,  whereof  the  said  C.  D#  aflorwards, 

to  wit,  on,  &c.  last,  aforesaid,  at,  &c.  aforesaid,  had  notice.  Bf 
means  whereof,  and  according  to  the  said  usage  and  custom-  of  • 
tnercbants,  he  the  said  C.  D.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  sums  of  money,  when  he  the  said  C.  D. 
fbould  be  thereunto  afterwards  requested ;  and  hemg  so  liable,  he- 
the  said  C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on,  &c. 
last  aforesaid,  at,  &c.  aforesaid,  undertook  and  then  and  these 
"aithfully  promised  the  said  A.  B.  to  pay  him  the  said  sums  of 
noney,  when  he  the  said  C.  D.  should  be  therennto  afterwards 
equested. 


»  Ante,  633.  n.  2. 3.---8eeforin,  1  Wils.  185^—4  Bro.  P.  C.  604. 

*If  the  venue  be  different  to  the  place  where  the  presentment 
hould  be  made,  state  the  latter  place  and  the  venue  afterwards  andec 
.  t^idelicet,  ' 

^  If  the  fact  be  doubtful,  omit  the  word  **  duly,*'  ante,  633,  q.  ?. 

*  Some  day  about  the  real  time  of  payment  by  the  plaintiff. 

^  Any  sufficient  sum  to  cover  the  real  amount. 


14.  By  payee 
against  drawfr, 
the  drtw^  bav« 
ing  refuted  ac* 
•^tanct. 


640  BECLARAtlOXS  ON 

AFPENDtx.       For  tfakt  whereas  the  said  C.  D.  heretofore,  to  wit,  ooi  &c.  at, 

&c.  according  to  the  usage  and  custom  of  mercbaota  firon  time 
iituneiuorisl,  ti^ed  and  approved  of  withm  this  kingdotn,  made  bis 
c#ttain  bill  of  exchange  in  writing,  bearing  date  die  day  and  jear 
aforesaid,  aiid  thim  and  therb  directed  the  aaid  bill  of  exchange  to 
one  E.  F.,  (by  the  natn^  and  addition  <^  Mr.  E.  F.,  of,  &c.)  by 
which  said  IhII  of  exchatigc,  he  the  sud  C.  D.  then  and  there  re- 
qheSted  thb  sttidE^Fij  two  months  after  the  date  thereof,  to  pay 
the  said  A.  B.,  (by  the  nknie  and  addition  of  Mr.  A.  B.  8cc.)  or 
ohier,  the  silm  of  £50  value  received,  and  then  and  there  de* 
liVered  the  said  bill  of  exchange  to  the  said  A.  B.  '.* 

And  the  said  A.  B.  iyers,  that  afterwards,  and  before  die  pay* 
ment  of  the  said  sum  of  money,  in  die  said  bill  of  exchange  spe- 
cified, to  wit,  on  the  day  and  year  aforesaid,  at,  8cc.  aforesaid,  die 
said  bill  of  exchange  was  presented  and  shewn  to  the  said  E.  F.  for 
hb  acceptance  dieredf,  according  to  the  said  usage  and  custom  of 
merchants  *,  and  tlio  said  E.  F.  was  then  and  there  requested  to 
accept  the  same,  but  diat  the  said  E»  F.  did  not,  nor  would,  at  die 
aaid  time  when  the  said  ImU  of  exchange  was  so  presented  and 
ahewn  to  him  for  hb  acoeptanoe  thereof  as  aforesaid,  or  at  any 
time  afterwards,  accept  the  same,  or  pay  die  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  dien  and  there  neglected 
and  refused  so  to  do',  of  all  which  said  several  premises,  the  said 
C.  D.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforeaaid,  had 
notice  ^ 

By  means  whereof,  and  according  to  die  said  usage  and  custom 
of  merchants,  he  the  said  C.  D.  then  and  there  became  liable  to 
pay  die  said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  when  he  the  said  C.  D.  should  be  dieiennto 
afterwards  requested  '•    And  being  so  Ibble,  he  the  aaid  C.  D.  in 


*  The  notes  in  the  precedents,  ante,  £36,  and  638,  arc  in  general 
applicable  to  this. 

'  if  the  declaration  be  at  the  suit  of  an  indorsee  against  an  indorser, 
here  follow  the  indoniementt  as  in  the  precedent,  ante,  6S8,  and  as  to 
which,  vide  ante,  632. 

*  A  subsequent  promise  by  the  drawer  or  indorKr  to  pay,  is  evi- 
dence of  this  presentment,  and  no  special  count  b  necessary, 
7  East.  231. 

'  It  is  not  neccsssry  to  allege,  that  an  inland  bill  has  been  protested, 
unless  the  plaintiff  seek  to  recover  interest,  &c«  in  which  case  it  mast 
be  stated  and  proved,  see  2  Elsp.  Rep.  550. — 2  Sirs.  910. — BayL  IS9* 
The  statement  of  the  protest  for  non-acceptance  of  an  inland  bill,  is 
similar  to  that  in  the  case  of  a  foreign  bill,  see  post,  646,7. 

^  As  to  the  averment  of  notice,  see  ante,  633. 

'  The  drawer  and  indorser  are  liable  to  pay  immediately  on  the 
refusal  to  accept,  3£asU481,  and  therefore  the  liability  and  dia 
promise  are  sutcd  to  be,  to  pay  on  request.  Bayl.  ]90.-*Antc^  634^ 
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oonsideration  thereof,  afterwards,  to  wit,  on,  8cc.  last  aforesaid,  at,   APPENDIX. 

&c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised    "• 

the  said  A.  B.  to  pay  him  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested. 


For  that  whereas  the  said  C.  D.  on,  &c.  at,  &c.  according  to  15.  Payee  or  In- 
the  usage  and  custom  of  merchants  from  .time  immemorial,  used  drawer  or  in- 
and  approved  of  within  this  kingdom,  made  his  certain  bill  of  ex-  haJto? reftwed* 
change  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  payuMot.* 
then  and  there  directed  the  said  bill  of  exchange  to  one  E.  F.  (by 
the  name  and  addition  of  Mr.  £.  F.,  Sec.)  by  which  said  bill  of 
exchange  he  the  said  C.  D.  then  and  there  requested  the  said  £.  F. 
two  months  after  the  date  thereof,  to  pay  to  the  said  A.  B.  or  order, 
the  sum  of  ^50  value  received,  and  then  and  there  delivered  the 
said  bill  of  exchange  to  the  said  A.  B.,  which  mid  bill  of  exchange 
the  iaid  E.  F.  afierwardi,  to  wit,  on,  S^c,  aforesaid,  at,  S^c.  aforC" 
said,  upon  sight  thereof,  accepted  according  to  the  said  usage  and 
custom  of  merchants  '• 

And  the  said  A.  B.  avers,  that  afterwards,  when  the  said  bill  of 
exchange  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  to  wit,  on,  &c.%  aforesaid,  at,  8cc.  aforesaid,  the 
said  bill  of  exchange  was  duly  presented  and  shewn  to  the  said 
£.  F.  for  payment  thereof,  according  to  the  said  usage  and  custom 
of  merchants  %  and  the  said  £.  F.  was  then  and  there  requested  to 
pay  the  said  sum  of  money  therein  specified,  according  to  the 
tcmor  and  effect  of  the  said  bill  of  exchange,  and  of  his  said  ac- 
ceptance thereof,  but  that  the  said  £.  F.  did  not,  nor  would  at  the 
said  time,  when  the  said  bill  of  exchange  was  so  presented  and 
shewn  to  him  for  payment  thereof  as  aforesaid,  or  at  any  time 
afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  wholly  neglected  and  refused  so  to  do,  of  all 


*  The  notes  to  the  precedents,  ante,  636.  are  here  applicable. 

*  When  the  action  is  for  default  of  payment,  the  stotement  of  the 
acceptance  is  in  general  unnecessary,  unless  ip  the  case  of  bills  pay* 
able  after  sight,  Bayl.  188.  And  if  there  be  any  doubt  as  to  the 
proof,  it  is  not  advi^^able  to  stale  it,  for  if  it  be  stated  it  must  be 
proved,  2  Campb.  474. — ^Ante,  459.  "^84.  n.  2. 

*  See  ante,  6*33.— Bayl.  181.  188. 

'Seeaiiie,  633.  n.  3. — Bayl.  188.  a  subsequent  promise  by  the 
dofeadaot  to  pay,  is  evidence  of  a  presentment,  7. East,  231. 

TT 
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APPENDIX,   which  said  several  prembes,  the  said  C.  D.  afterwards,  to  wit,  oui 

&c.  lust  aforesaid^  at^  &c.  had  notice  '. 

By  nieaus  whereof,  and  according  to  the  said  usage  and  custom 
of  merchants,  the  said  C.  D.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  sum  of  money,  in  the  said  bill  of  ei* 
change  specified,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested  \  And  being  so  liable,  he  the  said  C.  D.  in 
consideration  thereof,  afterwards,  to  wit,  on,  &c.  last  aforesaid, 
at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  A.  B.  to  pay  him  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  when  he  the  saidO.  D.  should  be 
thereunto  afterwards  requested. 


16.  Payee,  Arc.  First  count  as  usual  for  non-payment,  as  ante,  641.     The 

against  drawer,      ^qh^  j,|  the  same  form,  as  far  as  the  end  of  the  statement  of  the 

where  the  drawee         ^  ' 

could  not  be  delivery  of  the  bill  to  Uie  payee,  ante,  641,  and  then   proceed 

found,  either  to  . 

accept  or  paly  3.      as  foHows : 

And  the  said  A.  B.  avers,  that  afterwards  and  before  the  pav- 
ment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  spe- 
cified, to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other 
days  and  times,  between  that  day  and  the  time  when  the  said  bill 
of  exchange  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  and  also  at  the  time  when  the  said  bill  of  exchange 
did  become  due  and  payable,  to  wit,  on,  8cc.  diligent  search  and 
inquiry  was  made*  after  the  said  E.  F,  at,  &c.  *,  to  wit,  at,  &c.*, 
in  order  that  :he  said  last-mentioned  bill  of  exchange  might  be 
presented  and  shewn  to  him  the  said  E.  F.  for  his  acceptance  and 
payment  thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants, but  that  the  said  E.  F.  could  not  on  such  search  and  iu« 


*  As  to  this  averment,  see  ante,  633,  n.  7. — Bayl.  1 89. 

^  As^o  this  statement  of  the  liability  and  promise,  ante,  634,  640. 

^  The  necessity  for  this  count  appears  from  the  case  of  Lceson  v. 
Pigott,  Sittings  after  Trin.  178S.  Bayl.  3  87,  in  which  it  was  holJea, 
that  under  a  declaration,  stating  that  the  bill  was  presented,  and  ac- 
ceptance or  payment  refused,  the  plaintiff  could  not  give  in  evidence 
that  the  drawee  could  not  be  found.  Sec  ante,  6'33.  n.  4.  How- 
ever a  subsequent  promise  by  the  defendant  to  pay,  will  be  suftici.rt 
evidence  of  a  prc>cntment  to  the  drawee,  and  m  -juch  case  no  fpeti^il 
count  is  necessary,  7  l-a^t.  23!. 

♦  Though  this  is  the  usual  allegation,  it  is  sufTicient  to  alloge  ;:cne- 
rally»  that  the  drawee  was  not  found,  without  shewing  that  any  in- 
quiry was  made  after  him,  ante,  633.  n.  4.— Carth.  SCp. 

'  The  place  where  the  bill  is  payable. 

•  The  xenuct 
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quiry  be  found,  nor  hath  he^  at  any  time  since  the  making  of  the  APPENDIX, 
said  bill  of  excliange,    hitherto  accepted  the  same,  or  paid  the  ^ 

said  sum  of  money  therein  specified,  or  any  part  thereof,  of  all 
which  said  several  premises,  the  said  C.  D.  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice.  By  means 
whereof^  &c.  (the  defendant's  liability  and  promise  to  pay  on  re- 
quest are  stated^  as  ante,  640,  1,  2.) 


When  it  is  doubtful  whether  due  notice  of  non-acceptance  or  17.  Payee,  &c» 
non-payment  can  be  proved  to  have  been  given  to  the  drawer  or  Afc**o"(fefoiiiT' f 

indorser.    and  those  parties  had  no  effects  in  the  hands  of  the  payment,  where 

the  drawee  had 

drawee,  or  gave  no  value  for  the  bill ;  it  is  proper  in  a  declaration  no  effects  of  the 
against  such  draper  or  indorser^  after  the  usual  count  stating  that    ^^^^' 
notice  was  given  to  add  a  count '  proceeding  as  usual  to  the  end  of 
the  averment  of  the  presentment  for  payment,  and  of  the  drawee^s 
refusal,   (see  ante,   641.    and  see   12  East.  \1\.)   and  then  as 
follows :  "^ 

And  the  said  A.  B.  avers,  that  at  the  time  of  the  makin$c  of 
the  said  last- mentioned  bill  of  exchange  as  aforesaid,  and  from 
thence,  until,  and  at  the  time  when  the  same  was  so  presented  and 
shewn  to  the  said  £.  F.  for  payment  thereof  as  aforesaid,  he  the 
said  E.  F.  had  not  in  his  hands  any  effects  of  the  said  C.  D.  nor 
had  he  received  any  consideration  from  the  said  C.  D.  for  the  ac- 
ceptance or  payment,  by  him  the  said  £.  F.  of  the  said  last- 
mentioned  bill  of  exchange,  nor  hath  he  the  said  C.  D.  sustained 
any  damage  for  or  by  reason  of  his  not  having  had  notice  of  the 
non-payment,  by  the  said  E.  P.  of  the  said»sum  of  money.  In  the 
said  last-mentioned  bill  of  exchange  specified;. of  all  wl^ich  said 
several  premises  he  the  said  CD.  afterwards,  to  wit,  on,  &c. 
last  aforesaid,  at,  &c.  aforesaid,  had  notice,  by  means,  iScc.  (state 
the  liability  and  promise  to  pay  on  request,  as  ante,  642.) 


■  This  form  varies  according  to  the  circumstances  in  each  particular 
oasc.  In  an  action  against  an  indorscr,  it  must  be  shewn,  that  the 
drawer  and  prior  indorbcrs^  as  well  as  the  acceptor,  had  no  effects,  &c. 
It  bhould  seem  that  an  averment  of  notice  should  be  strictly  proved, 
and  therefore  this  count  is  frequently  necessary,  but  in  Bouiager 
sigainst  Talleyrand,  2  Ksp.  Rep.  550,  the  want  of  effects  was  admitted 
ill  evidence  under  the  genera^  count. 


T  T  2 
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APPENDIX.       Proceed  as  usual  against  drawer  of  a  bill,  at  thesmtof  in* 
dorseey  stating  the  bill,  acceptance,  and  indorsement,  to  plaaAif. 

Formofftver-  i    .  ^n  *        o^' 

meat  of  demand     and  then  asJolloWS. 

where? bil/ has        ^"^  ^^  ^^^  ^'  ^*  ^°  ^^^  saith,  that  afterwards  and  before  the 
been  lot t  *•  s^id  last-mentioned  bill  of  exchange   became  due  and  payable, 

according  to  the  tenor  and  effect  thereof,  to  wit,  on  die  daj  and 
year  last  aforesaid,  at,  &c.  aforesaid,  the  said  last-mentioned  bill  of 
exchange  was  casually  destroyed,  (or  '^  lost,**)  and  the  said  penon 
so  using  the  style  and  firm  .of  £.  F.  (the  ''  drawees,**)  tben  and 
there  well  knew  the  same,  and  the  said  C.  D.  tlien  and  there  had 
notice  that  the  said  last-mentioned  bill  of  exchange  was  so  de- 
stroyed, (ox  *'  lost,*')  as  aforesaid,  and  was  thereupon  then  aod 
there  and  before  the  said  sum  of  money,  in  the  said  last-mentiooed 
bill  of  exchange  specified,  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  requested  by  the  said  A.  B.  to  give  to 
him  the  said  A.  B.  another  bill  of  exchange,  of  the  same  tenor 
with  the  said  last-mentioned  bill  of  exchange  so  destrojed,  (or 
''  lost,")  as  aforesaid ;  but  the  said  C.  D*  then  and  there  wholly 
refused  so  to  do.  And  the  said  A.  B.  avers,  that  aAerwards,  and 
when  the  said  sum  of  money,  in  the  said  last-mentioned  bill  of 
exchange  specified,  became  due  and  payable,  according  to  the 
tenor  and  effect  thereof,  to  wit,  on,  8cc.  at,  &c.  at  London  afore- 
said,  in  the  parish  and  ward  aforesaid,  {Miyment  of  the  said  sum  of 
money,  in  the  said  last-mentioned  bill  of  exchange  specified,  vu 
duly  requested  of  the  said  persons  so  using  the  style  and  firm  of 
£.  F.  (the  drawees),  and  also  at  the  place  appointed  by  the  said 
last-mentioned  acceptance  for  the  payment  thereof  as  aforesaid, 
(that  is  to  say,)  at,  &c.  according  to  the  tenor  and  effect  of  the 
said  last-mentioned  bj|l  of  exchange,  and  of  the  said  acceptance 
thereof;  and  the  said  indorsement  so  made  thereon  as  aforesaid. 
But  die  said  persons  so  using  the  style  and  firm  of  £.  F.  did  not, 
nor  would  nor  did  any  odier  person  or  persons  when  paymmt  of 
the  said,  sum  of  money  in  the  said  last-mentioned  bill  of  exchange 
specified,  was  requested  as  aforesaid,  or  at  any  time  since  pay  the 
said  sum  of  money  in  the  said  last-mentioned  bill  of  excbai^e 
specified,  or  any  part  thereof,  but  wholly  neglected  and  refused  so 
to  do,  of  all  which  said  several  premises  last-mentioned,  the  said 
C  D.  afterwaads,  to  wit,  on  the  day  and  year  last  aforesaid  then 
had  notice. 


'  This  form  is  sometimes  adopted,  it  may  assist  in  framing  a  coaot 
in  such  a  case,  but  quserc,  if  it  should  not  be  averred  that  plaintiff 
was  ready  to  etve  sufficient  iademnity,  &c«  according  to  the  statute. 
See  ante,  19o« 
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SECT.   V.  APPENDIX. 

DECLARATIOTNS  ON   FOREIGN    BILIS.^ 

Foe  that  whereas  one  K.  F.*  on,  8tc.  *  in  parts  beyond  the  is.  t'ayec  tgainif 
seas,  to  wit,  at,  &c.  that  is  to  ^ay,  at,  &c. ',  according  to  the  "^^^P^*""* 
usage  and  custom  of  merchants  from  time  immemorial,  used  and 
approved  of  ^  made  his  certain  bill  of  exchange  m  writing,  his 
own  proper  hand  being  thereunto  subscribed ',  bearing  date  the 
day  and  year  aforesaid^  and  then  and  there  directed  the  said  bill  of 
exchange  to  the  said  C.  D.  (by  the  name  and  addition  of  C.  D. 
£sq.)%  by  which  said  bill  of  exchange,  he  the  said  E.  F.  then 
and  there  requested  the  said  C.  D.  ^  two  months  after  the  date,  (or 
''  at  two  usances,  that  is  to  say',")  of  that  his  first  of  exchange, 
second  and  third  of  the  same  tenor  and  date  not  paid  ',  to  pay  to 
the  said  A.  B.  (by  the  name  and  addition  of  A.  B.  Esq.)  or  order  '% 
the  sum  of  "  £50  value  received,  and  then  and  there  delivered  the 
said  bill  of  exchange  to  the  said  A.  B.,  which  said  bill  of  exchange 
he  the  said  C.  D.  8ic.  (state  the  acceptance  and  the  liability  to 
pay  and  promise  as  in  preceding  precedent). 

*  Only  a  few  common  forms  are  here  given ;  sec  other  precedents, 
3  Cbittyon  Plead.  52  to  63,  and  how  to  declare  in  general,  see  ante» 

449  to  471. 

'  As  to  the  statement  by  whom  drawn,  ante,  627 >  n.  1, 

*  As  to  the  statement  of  the  time  and  date,  ante,  627*  n.  2,  3,  4* 

^  Statement  of  the  place  where  made,  and  the  venue,  ante,  627*  n«3« 

^  Unnecessary,  ante,  630.  n.  4.  451. 

'  Unnecessary,  and  not  advisable,  ante,  458. 636.  n.  5* — Bayl.  176. 

*  Not  necessary,  ante,  457*  636. 

^  The  statement  of  the  bill  is  to  be  according  to  its  legal  operation, 
ante,  452. 

*  If  the  bill  be  paylible  at  usance,  the  length  of  it  should  be  averred 
as  follows,  **  at  two  usances,  that  is  to  say,  at  two  months  after  the 
date  thereof,"  Salk.  131.— 3  Keb.  645.— Bayl.  108.— Ante,  456. 
Bayl.  184,  5.  and  the  omission  will  be  fatal  on  special  demurrer,  id. 
ibid.  Bayl.  184.  Sometimes  the  averment  of  usance  is  more  formal, 
and  is  inserted  just  before  the  statement  of  the  presentment  for  pay* 
ment  thus,  *'  and  the  said  plaintiff  in  fact  says,  that  an  usance  men* 
iioncd  in  any  bill  of  exchange  drawn  in  I^ndon,  and  payable  at 
Venice,  is*  and  at  the  several  times  aforesaid  was,  three  months  from 
the  date  of  the  said  bill,  and  no  other  time  whatever,"  Bayl.  184,  5. 

'  It  is  said,  that  in  an  action  on  a  bill  consisting  of  several  parts,  if 
the  plaintiflf  have  each  part,  it  may  be  doubted  whether  he  need  take 
notice  of  this  condition,  because  all  the  parts  collectively  make  an 
nuconditional  bill,  and  where  he  has  not  each  part,  it  should  seem 
more  correct  to  state  that  the  drawer  made  his  certain  bill  of  ex* 
change  in  writing  in  three  parts,  his  proper  hand  being  subscribed  to 
each  of  the  sai<l  parts*  bearing  date*  Uc.  and  directed,  kc*  and  by 
one  of  the  said  paru  requested,  &c*  Bayl.  172,  177*   180, 184. 

"Ante,  628, 

"  When  the  money  in  which  the  bill  is  payable  is  foreign,  it  is  usual, 
though  perhaps  unnecessary. — 1  Wils.  185, — 4  Bro.  Parll  Cas.  604.), 
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APPEKPI3C.   ^"^  ^  ^^^  ^^  ^  Statute  in  such  case  made  and  proved,  tfie 
I  aaid  C.  D.  Ami  and  theie  becune  liable  to  pay  to  the  aud  A.  B. 

the  aaid  aum  of  money  m  the  aaid  note  specified^  when  he  die  said 
C.  D.  should  be  tbereunto  afterwards  requested '.  And  being  so 
liable^  he  die  said  C.  D.  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  (cc.  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  die  said  A.  B.  to  pay 
him  the  said  sum  of  money  in  the  said  note  specified,  when  be  the 
said  C.  D.  should  be  thereunto  afterwards  requested  \ 


SECT.  III. 

DECLAUATIONS  OK   CHECKS   ON    BANKERS. 


i.  By  ihi  ptyte        FoR  that  whereas  the  said  C.  D.  heretofore,  to  wit,  bn  >,  &c.  at, 
fba  drawer/"*^  &c.  according  to  the  UMge  and  practice  of  merchants,  made  hit 

certain  draft  or  order  in  writing  for  the  payment  of  money,  com- 
monly called  a  check  on  a  banker,  bearing  date  the  aame  day  and 
year  aforesaid,  and  then  and  there  directed  the  said  draft  or  order 
to  certain  persons  by  the  names,  style,  aud  firm  of  Messrs.  £.F. 
•  and  O.  H;  and  thereby  then  and  there  required  the  said  Meisnr 

E.  F.  and  O.  H.  to  pay  to  the  said  A.  B.  (by  the  name  and  addi- 
turn  of  Mr.  J.  B,)  or  bearer,  £50,  and  then  and  there  delivered 
the  said  draft  or  order  to  the  said  A.  B.  And  the  said  A.  B.  aven, 
that  after  the  makiug  of  the  said  (*)  draft  or  order  and  before  the 
payment  of  the  said  sum  of  money  therein  spe<^ed,  to  wit,  oa, 
&c.  aforesaid,  at,.  &c.  aforesaid,  the  said  draft  or  order  was  pre- 
sented and  shewn  to  the  said  Messrs.  £.F.  and  G.  H.  for  paymeat 
thereof,  according  to  the  said  usage  and  practice  of  merchants, 
and  the  said  Messrs.  E.  F»  and  G.  H*  were  then  and  there  re- 
quested to  pay  the  said  sum  of  money  therein  specified,  accordiog 
to  the  tenor  and  efiect  thereof ;  but  diat  the  said  Mcssn.  £.  F. 
and  G.  H.  did  not  nor  would  at  the  said  time  when  the  said  draft 


giving  due  notice  can  be  proved,  it  is  expedient  to  add  a  count  $l!ktiag 
an  excuse  for  the  not  giving  notice,  such  as  the  w^nt  of  effecu,  &c.  ia 
the  hands  of  the  nuiker ;  see  the  form,  post,  642, 3.     lolami  Bills. 

"  Ante,  6  28,  n.  8.— BayL  igo. 

*  Ante,  628,  n.  8. 

^  As  to  the  date,  see  ante,  627,  n.  2- 
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or  order  was  so  shewn  and  presented  to  them  for  payment  thereof  APPENDIX^ 
as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of  money  ^' 

therein  specified,  or  any  part  thereof,  but  then  and  there  wholly 
neglected  and  refused  so  to  do,  whereof  the  said  C.  D.  afterwards, 
to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  had  aoUce  *.  By 
means  whereof  he  the  said  C.  D.  dien  and  there  became  liable  to 
pay  to  the  said  A.  B.  the  said  sum  of  money  in  tiie  said  draft  or 
order  specified,  when  he  the  said  C.  D.  should  be  thereunto  after- 
wards requested \  ^nd  being  so  liable,  he  the  said  CD. in 
consideration  thereof  afterwards,  to  wit,  on,  8cc.  aforesaid,  at,  &c. 
afcH^esaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B*  to  pay  him  the  said  sum  of  money  in  the  said  draft  or 
order  specified,  when  be  the  said  C.  D.  should  be  thereunto  after- 
wards  requested  '• 


For  tiiat  whereas*  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  at,  9.  By  tht  bearer 
&c.  according  to  the  usage  and  practice  of  merchants,  made  his  drawer.  * 
certaio  draft  or  order  in  writing  for  the  payment  of  money,  com- 
moii]y'i?!rt]ed  a  check,  bearing  date  the  same  day  and  year  afore- 
said, and  then  and  there  directed  the  said  draft  or  order  to  certain 
persons,   by   the  names,    style,  and  firm  of    Messrs.  &c. ;    and 
thereby  then  and  dtere  requested  the    said  Messrs.  8cc.  to  pay  to 
one  E.  F.  or  bearer,  £50,  and  then  and  there  delivered  the  said 
draft  or  order,  to  the  said  E.  F.  [and  the  said  E.  F.  to  whom,  or 
to  the  bearer  of  the  said  draft  or  order,  the  payment  of  the  said 
sua)  of  money  therein  specified,  was  thereby  directed  to  be  made 
after  the  making  of  the  said  draft  or  order,  and  before  the  pay- 
went  of  the  said  sum  of  money  therein  specified,  to  wit,  on,  &c. 
aforesaid,  at,   &c.  aforesaid,  duly  transferred,  assigned,  and  de- 
livered the  said  draft  or  order,  to  the  said  A.  B.  who  thereby  then 
and  there  became  and  was,  and  from  thence  hitherto  hath  been  and 
still  is  the  lawful  bearer  thereof,  and  entitled  to  the  paymeut  of 
the   said  sum  of  money  thereiu  specified.]    And  the  said  A.  B. 
avers,  that  after  the  making  of  the  said,  &c.  (as  in  the  precedhig 
form  from  the  asterisk  to  the  end). 


'  As  to  the  necessity  for  this  averment  and  the  expediency  in  soma 
cases  of  averring  an  excuse  for  the  neglect  to  give  notice,  ante, 
663^  4,  note  7- 

*  Ante,  628,  n,  S. 

*  Ante,  628,  n.  8. 

*  The  notes  iM  the  preceding  precedent  are  applicable  to  this,  - 
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APPENDIX,    and  date  not  paid,)  to  pay  to  the  said  A.  B.  (by  the  name  and 
'       — —   ^jgjygjj^  30^1  id^ii  gnj  there  delivered  the  said  bill  of  exchange^o 

the  said  A.  B. ;  which  said  bill  of  exchange,  he  the  said  £.  F.  after- 
wards, to  ytit,  on,  &c,  aforesaid,  at,  &c.  aforesaid,  upon  ngiit 
thereof,  accepted  according  to  the  sud  usage  and  custom  of  mer- 
chants. 

And  the  sud  A.  B.  in  fact  saith,  that  afterwards  whem  the  tad 
bill  became  due  and  payable  according  ta  the  tenor  and  effiscHhen- 
of,  to  wit,  on,  &c. '  at,  8cc.  aforesaid,  that  is  to  say,  at,  &c. 
aforesaid,  the  said  bill  of  exchange  so  accepted  as  aforesaid,  wai 
duly  presented  and  shewn  to  the  said  E.  F.  for  payment  thereof, 
according  to  the  said  usage  and  custom  of  merchants,  and  the  nid 
£.  F.  was  then  and  there  requested  to  pay  the  said  sum  of  mooej 
therein  specified,  according  to  the  tenor  and  effect  of  the  said  hiU 
of  exchange,  and  of  his  said  acceptance  thereof.  But  diat  the 
said  E.  F.  did  not,  nor  would  at  the  said  time  when  the  said  bill  of 
exchange  was  so  presented  and  shewn  to  him  for  paysEient  thereof 
as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of  mooey 
therein  specified,  or  any  part  thereof,  but  then  and  there  wboUj 
neglected  and  refused  so  to  do,  nor  did  he  pay  the  said  second  or 
third  of  exchange  in  the  said  bill  of  exchange  mentioned^  or  eitker 
,  of  them,  but  therein  wholly  failed  and  made  default  * ;  and  there- 

upon afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforewdt 
the  said  bill  of  exchange  was  duly  protested  for  nou-payaieBt 
thereof,  according  to  the  said  usage  and  custom*  of  merchants,  of 
all  which  said  several  premises  the  said  C.J),  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice*     By  menu 
whereof,  &c.  (the  liability  and  promise  to  pay  are  stated  as  in  the 
ease  of  an  inland  bill,  ante,  642.  j 
fS.  Payee  against       Sometimes  when  a  bill  protested  for  non-acceptence  has  also 
the  bill  has  b^    h^^  protested  for  non-payment,  both  the  presentments  and  pr&- 
for  non^^  **  7^^  ^^^  ^^^  stated,  but  this,  as  it  has  been  observed,  is  unnecessary, 
ance^M  for noQr     as  the  liability  of  the  drawer  and  indorser  is  complete  on  the  pro- 
test for  non^-acceptance.  (See  3  East.  481.)   When  they  are  stated, 
the  declaration  sets  forth  the  presentment  for  acceptance,  the  re- 
fusal to  accept,  the  protest  for  non-acceptance,  and  the  notice  to  the 
defendant,  as  ante,  646,  7,  and  it  then  proceeds  to  state  the  pre> 
sentment  for  payment,  the  refusal^  the  protest,  and  the  notice  to 

*  The  day  the  bill  became  due,  allowing  the  proper  days  of  grace, 
as  ante,  338, 9 ;  see  ante,  633.  n.  2.  and  2  Smithes  Rep.  224. 

*  This  averment  is  unnecessary,  the  preceding  allegation,  that  the 
money  mentioned  in  the  bill  was  not  paid,  being  a  sufficient  aegatiTe 
of  payment,  Carth.  5Q9— -Lord  Raym.  810.— Salk*  13a->^>tia.  214 
Ai4e,  647.  BayL  188,  9. 


payment. 
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the  defrnidanli  as  ante^  647,  S,  and  then  concludes  with  statbg  the  appendix. 
defendant's  liability  and  promise  to  pay  on  requeU. 

In  a  declaration  at  the  ^uit  of  die  indorsee  against  the  drawer  or  ^3.  Indonte 
indorsefy  the  indorsement  is  mserted  immediately  preceding  die  J^JUJ^^*^***" 
averment  of  the  presentment  for  acceptance  or  payment,  in  the 
same  form  as  in  the  case  of  an  inland  bill,  ante^OSS.  640,  and  the 
indorsement  may  be  stated  in  the  short  form,  ante,  638. 


■VBBMi 


SECT,  VI. 

DEBT   ON    PROMISSORY   NOTES. 


For  that  whereas  the  said  C.  D.  on,  &c.  at,  &c.  made  his  cer*  t*.  Payeeof  B«te 
Uin  promissory  note  in  writing,  bearing  date  the  day  and  year  ^^^^^^^ 
aforesaid,  and  then  and  there  delivered  the  said  note  to  the  said 
A.  B.,  by  which  said  note,  he  the  said  C.  D.  then  and  there  pro- 
mised to  pay,  two  months  after  the  date  thereofj,  to  the  said  A.  B. 
or  order,  the  sum  of  jf  50  for  value  received. 

By  means  whereof  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  C.  D.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  sum  of  money  in  the  said  note  specified^ 
according  to  the  tenor  and  effect  of  the  note;  and  although  the 
said  sum  of  moAey  in  the  said  note  specified,  hath,  according  to 
the  tenor  and  effect  of  the  said  note,  been  long  since  due  and 
payable,  yet  the  said  C.  D.  (although  often  requested  so  to  do,) 
hath  not  as  yet  paid  the  said  sum  of  money,  or  any  part  thereof^ 
but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  whereby 
an  action  hath  accrued  to  the  said  A.  B.  to  demand  and  have  of 
and  from  the  said  C  D.  the  said  sum  of  money  in  the  said  note 
fpecified,  parcel  of  the  said  sum  above  demanded; 

J^.  B.  Jdd  ihe  proper  common  counts  in  debi  in  the  connde^ 
ration  of  the  no/e,  and  the  account  stated,  afid  the 
usual  conclusion  in  debt. 

For  that  whereas  ihe  said  C.  D.  on,  &c.  at,  8cc^  according  to  25.  By  the  payee 
die  usage  and  custom  of  merchants  from  time  immemorial  used  tbe^^i^^^ 

.   ■  default  of  pay- 

■  When  debt  is  sustainable  on  a  note,  see  a|ite,  546  to  548-— See  the  ^^^^^J^^'^ 
forms,  Morgan's  Precedents,   548. — 1  Mod.  Ed.  312. — See  the  form,      ^ 
2  Bos.  &  PuL  78.  debt  lies  against  Endorser  when  be  is  9IS0  drawer 
And  payee,  Stratton  v.  Hill,  3  Price,  253. 

*  When  debt  on  bills  is  sustainable,  see  aate,  545.  548.  and  snpra, 
;iote  1» 
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APPENDIX,   and  approved  of  within  this  kiogdoai,  made  his  certain  bill  of 
"  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and 

then  and  there  directed  the  said  bill  of  exchange  to  one  E.  F.  (by 
the  name  and  addition  of  Mr.  £.  F.,  &c.)  by  whicj^  said  bill  of 
exchange,  he  the  said  C.  D.  then  and  there  requeslbd  the  said 
£.  F.  two  .months  after  the  date  thereof,  to  pay  to  the  said  A.  B. 
or  order,  the  snm  of  £50  value  received,  and  then  and  there  de- 
livered the  said  bill  of  exchange  to  the  said  A.  B*,  which  said 
bill  of  exchange,  the  said  £.  F.  afterwards,  to  wit,  on  the  daj 
and  year  aforesaid,  at,  &c.  aforesaid,  upon  sight  thereof  accepted, 
according  to  the  said  usage  and  custom  of  merchants. 

And  the  said  A.  B.  avers,  that  afterwards,  when  the  said  bill  of 
exchange  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  to  wit,  on,  8cc.  *  at,  &c.  aforesaid,  the  said  bill 
of  exchange  so  accepted  a^  aforesaid,  was  duly  presented  and 
shewn  to  the  said  £.  F.  for  payment  thereof,  according  to  the  said 
usage  and  custom  of  merchants,  and  the  said  E.  F.  was  then  and 
there  requested  to  pay  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  according  to  the  tenor  and  effect  thereof,  and 
of  his  said  acceptance  thereof,  but  the  said  £.  F.  did  not,  nor 
would,  when  th6  said  bill  of  exchange  was  so  presented  and  shewn 
to  him  for  payment  thereof,  as  aforesaid,  or  at  any  time  afterwards, 
ay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  then  and  there  wholly  neglected  and  refused  so  to  do,  of  aM 
which  said  premises,  the  said  C.  D.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  aforesaid,  had  notice. 

By  means  whereof,  and  according  to  the  said  usage  and  custom 
of  merchants,  he  the  said  C.  D.  then  and  there  became  liable  to 
pay  the  said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested,  and  being  so  liable,  he  the  said  C.  D.  b 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  aforesaid,  agreed  to  pay  to  the  said  A.  B.  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he  the 
said  C.  D.  should  be  thereunto  afterwards  requested;  whereby  and 
by  reason  of  the  said  sum  of  money  in  the  said  bill  .of  exdiar^ 
specified,  beii^  and  remaining  wholly  unpaid,  an  action  bath  k- 
cruef)  to  the  said  A.  B.  to  demand  and  have,  of  and  from  the  said 
C.  D*  the  said  sum  of  money  in  the  said  tiSl  of  exchange  specified, 
parcel  of  the  said  sum  above  demanded. 

'  The  day  (he  bill  became  due. 


KOTICE    TO    PROVE   CONSIDERATION,   &C.  651 

In  the  Kin^s  Bench.  C  A.  B.     Plainliff,     APPENDIX, 

Between     <  and 


i  ^    ^      **."**  -  Notice  to  plaintiff 


C.  D.      Defencbnt.  to  prove  contidc 

ration  given  by 

I  hereby  give  you  notice,  that  on  the  trial  of  this  cause  Xhe  himforbUl^ 
above  named  defendant  will  insist  and  give  in  evidence,  that  the 
supposed  bill  of  exchange  (or  "  promissory  note,")  mentioned  in 
the  declaration  in  this  cause,  if  any  such  there  be,  was  obtained 
from  the  said  defendant,  (or  "fromG.H.")  without  legal  or 
sufficient  consideration,  and  by  undue  means,  and  that  the  said 
defendant  is  not  liable  to  pay  the  same ;  and  I  do  hereby  fur- 
ther  give  you  notice,  and  require  you  on  the  said  trial  to  prove  the 
consideration  given  by  the  said  plaintiff,  and  every  other  party  for 
the  said  bill  of  exchange,  and  when  such  consideration  was  given 
and  paid,  and  in  what  manner,  and  the  person  and  persons  by  and 
from  whom  the  same  bill  of  exchange  was  obtained  by  the  said 
plaintiff  or  any  other  person,  and  the  time  when  the  said  plaintiff 
and  any  other  person  became  the  holder  thereof;  and  I  do  hereby 
further  give  you  notice,  and  require  you  on  the  said  trial  to  pro- 
duce and  give  in  evidence  all  letters  and  copies  of  letters,  and 
books  of  account,  and  vouchers,  in  any  way  relating  to  the  said 
bill  of  exchange,  and  in  particular  a  certain  letter  bearing  date,  &c. 
(here  specify  any  particular  document  material  to  be  produced,) 
Dated,  iBcc.  Yours,  8ur.        L.  M. 

Attorney  for  the  said  defendant. 

To  Mr.  N.  O.  the  above  named  plaintiff,  and 
to  Mr, ,  his  attorney  or  agent. 


k 


SECT.  VII. 

JUDGMENTS    IN    ASSUMPSIT   ON  A    BILL,   &C. 

j^syet  of  Trinity  Term,  in  the  5Bth  year  of  the  reign  of  King  judgment  for 

George  the  Third,  witness  Edward  Lord  Ellenborough.      ^^;^^f^^l  ^^^ 

liddlesex  to  wit. — A.  B.  puts  in  bis  place ,  his  attorney,  cation  of  imi  *i^ 

*^  "^  .  record,  to  a  plea 

against  C.  D.  in  a  plea  of  trespass  on  the  case  upon  promises,    of  judgment  re- 

liddlesez  to  wit. — ^Tlie  said  C.  D.  puts  in  his  place ,  his  ciaration  on  bill ' 

attorney,  at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid.         SJeraoSey?^uS«1 
liddlesex  to  wit. — Be  it  remembered,  that,  &c.  [here  copy  the  with  a  rmi/rtiar 

doMua  to  the 

demurrer  book,  contain'mg  declaration  on  a  bill  of  exchange  and  money  couDts, 
money  counts,  plea  judgment  recovered,  replication  nul  tiel  re-  J"aint*lff*c«r?he  ""^ 

cord,  demurrer  thereto,  joinder,  and  award  of  curia  advisarivult.']  fi'?*  <:<*"?*  for  the 
'  ^  f  y  »  J  principal  and  in- 

At  which  day,  before  pur  said  Lord  the  King,  at  Westminster, *tereat  on  the  bUl^ 
•me  as  well  the  ss^id  A.  B,  by  his  attorney  aforesaid,  as  the  said  ihe  master  to 


-  compute  princi« 


1  A    ^    *u-        .•         -.      .«•      All  pal  and  interest. 

'  4s  to  this  notice,  see  ante,  611.  *^ 
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APPENDIX.  C.  D.  by  hit  attorney  aforesaid;  and  whereapoo  all  and  thigalar 
""""■"""'"'"■'"^  the  prembes  being  seen,  and  by  the  coort  of  our  said  Lord  tbt 

King  now  here  fully  understood,  and  mature  deliberadon  beiog 
thereupon  had,  it  appears  to  the  said  court  hera,  that  the  said 
replication  of  the  said  A.  B.  and  the  matters  therrio  cootaiDed, 
are  sufficient  in  law  for  the  said  A.  B.  to  have  and  maintain  bii 
aforesaid  action  tliereof  against  the  said  C.  D«  Wherefore  the 
said  A.  B.  ought  to  recover  against  the  said  C.  D.  his  damsgvi^ 
by  reason  of  the  premises.  **  And  hereupon  the  said  A.  B.  freclj 
here  in  court,  remits  to  the  said  C.  D.  all  damages  sustained  by 
reason  of  the  not  performing  of  the  said  several  prooiiscs  sad 
undertakings  in  the  last  ybifr  ^  counts  of  the  said  declaration  bkb- 
tioned :  therefore  let  the  said  C.  D.  ht  thereof  acquitted.  Aai 
because  it  is  suggested  and  proved,  and  manifestly  appears  to  the 
said  court  here,  that  the  said  A.  B.  hath  sustained  damages  by 
reason  of  the  not  performing  of  the  said  promise  and  undertakiag 
in  the  said  first  count  of  the  said  declaration  meutioned,  to£SOf 
Judgment  signed  besides  the  costs  and  charges  of  the  said  suit;  Therefore  it  is  coo* 
Sept.  1818*  sidered  that  the  said  A.  B.  do  recover  against  the  said  C.  D.  the 

said  sum  of  £50  for  his  damages  last  aforesaid ;  and  also  £20 
for  his  said  costs  and  chaiges  by  the  said  court  here  adjudged 
to  the  said  A.  B.  with  his  assent,  which  said  damages,  coiU 
and  charges,  in  the  whole  amount  to  «£70,  and  the  said  C.  D.  is 
Mercy.  mercy,  &c« 


The  like  on  a  N.  B.  Insert  the  memoranda  of  the  warrants  of  attorney  as  in  the 

jodgment by iii{     first  precedent,  ante,  65 1,  and  then  proceed  as  follows: 

To  wit,  be  it  remembered,  that  on neit 

tfter  ■  in  this  same  term,  before  our  Lord  the  King,  st 

Westminster,  comes  A.  B.  by  C.  F.  his  attorney,  and  brings  into 
the  coturt  of  our  said  Lord  the  King,  before  the  King  himsdf 
now  here,  his  certam  bill  against  C.  D.  being  in  the  custody  of 
the  Marshal  of  the  Marshabea  of  our  said  Lord  the  King,  before 
the  King  himself,  of  a  plea  of  trespass  on  the  case  upon  promiK% 
and  there  are  pledges  for  the  presecution  thereof,  to  wit,  John 
JDoe  and  Richard  Doe,  which  said  bill  follows  in  these  vrordi, 
that  is  to  say,  —  to  wit,  A.  B.  complains  of  C.  D.  b^ng  in  the 
custody,  fee.  (here  copy  the  declaration  to  the  end,  omitting  the 
pledges,  and  proceed  in  a  new  line  as  follows :) 

And  the  said  C.  D.  in  his  proper  person,  (or  by  G.  H.  his  st- 
tomey,)  comes  and  defends  the  wrong  and  injury,  when,  &c.  and 
says  nothing  in  bar  or  preclusion  of  the  said  action  of  die  ssid 

'  More  or  less,  according  to  the  number  of  the  common  coasts. 
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A.  B.  whereby  the  said  A.  B.  remains  therein  undefended  tgainst  the  APPEN Dix» 

said  C.  D.,  wherefore  the  said  A.  B.  ought  to  recover  against  the 

said  C.  D.  his  damages  by  reason  of  the  premises,  &c.  (proceed 
as  in  the  first  precedentj  from  the  asterisk  to  the  end,  and  if  the 
final  judgment  be  of  a  term  subsequent  to  the  interlocutory  judg« 
menty  insert  the  continuances  as  in  the  next  precedent.) 


N.  B.  The  same  as  the  two  precedents  to  the  end  of  the  interlocu-  The  like  when 
tory  judsment  at  the  asterisk,  and  then  proceed  as  fallows:  ^P^  jndgmentU 

«.  ..         .  .  ^  .,▼,.      «gnecl  of  a  dif- 

BuC  because  it  is  unknown  to  the  court  of  our  said  Lord  the  ferent  tenn  from 
King  now  here,  what  damages  die  said  A.  B.  hath  sustuned  by  judgmeotTwith'a 
means  of  the  premises,  the  sheriff  is  commanded,  diat  by  the  oath  ^^^^?^*^^f 
of  twelve  good  and  lawful  men  of  his  bailiwick,  he  diligently  in-  inqoiryandretnni 
quire  what  damages  the  said  A.  B.  hath  sustained,   as  well  by  ndiU  href. 
means  of  the  premises,  as  for  his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended,  and  that  he  send  tlie  inquisition 
which  he  shall  thereupon  take  to  our  said  Lord  the  King,  at  West- 
minster on next  after under  his  seal, 

and  the  seals  of  those  by  whose  oath  he  shall  take  that  inquisition, 
together  with  the  writ  of  out  said  Lord  the  King,  to  him  thereupon 
directed,  and  the  same  day  b  given  to  the  said  A.  B.  at  the  same 
place* 

'  At  which  day  before  our  said  Lord  the  King  at  Westminster 
aforesaid,  comes  the  said  A.  B.  by  his  attorney  aforesaid :  And  the 
sheriff  hath  not  sent  die  writ  of  our  said  Lord  the  King  to  him 
in  that  behalf  directed,  nor  hath  he  done  any  thing  thiereupon. 
*  Therefore,  as  before  the  sheriff  is  commanded^  diat  by  the  oath 
of  twelve  good  and  lawful  men,  &c.  (same  as  above  to  the  aste- 
risk, inserting  a  return  day  in  the  subsequent  term,  and  then  pro- 
ceed as  follows :)  And  hereupon  the  said  A.  B.  freely  in  court^ 
remits  to  the  said  C.  D.  all  damages,  &c.  (as  above  from  the 
asterisk,  659.) 


SECT.  VIIL 


NOTAUT  S   7££8   OF  OFFICE,    AS    SETTLED    THE    FIRBT 

OF  JULY,    1797. 

At  a  meeting  of  several  Notaries  of  the  city  of  London,  held 

at  the  George  and  Vulture  Tavern,  in  London  aforesaid,  on  the 

■ 
'  The  omission  of  the  following  supposed  default  rs  not  material, 
4  Taunt.  148. 


6S4  notary's  t^ees  of  office,  &c. 

JIPPEKDIX.     1st  July,  A.  D.  1797y  the  following  resolutions  Mere  onanimouslj 
'  agreed  to,  and  since  approved  and  confirmed  by  the  Goveroor  and 

Company  of  the  Bank  of  England. 

First — ^That  from  and  after  the  fifth  day  of  the  present  month  of 
July,  the  noting  for  all  bills  drawn  upon,  or  addressed  at  the  house 
of  any  person  or  persons  residing  within  the  ancient  walls  of  tbe 
said  city  of  London,  shall  be  cbai^ged  one  shilling  and  sixpence; 
and  without  the  said  walls,  and  not  exceeding  tbe  limits  hereunder 
q)ecified,  the  sum  of  two  shillings  and  sixpeuce*. 

Second — For  all  bills  drawn  upon,  or  addressed  at  the  house  of 
any  person  or  persons  residuig  beyond  Old  or  New  Bond-street, 
Wimpole-street,  New  Cavendish^street,  Upper  Mary-bone-street, 
HowIand'Streety  Lower  Gower-street,  lower  end  of  GiayVimi- 
lane,  (and  not  off  the  pavement,)  Clerkenwell  churchy  Old-street, 
Shoreditch  churchy  Brick-lane,  St.  George's  in  tbe  Easl^  Executioa- 
dock,  Wapping,  Dock-head^  upper  end  of  BermcHidsey-atreet  (as 
far  as  the  church),  end  of  Blackman-str^t,  end  of  Great  Swiey- 
street,  Blackfriarsroad  (as  far  as  the  Circus,)  CuperVBridge, 
Bridge-street,  Westminster,  Arlington-street^  Piccadilly,  and  die 
like  distances,  three  shillings  and  sixpence  :  and  off  the  pafement 
one  shilling  and  sixpence  per  mile  additional. 

Third — For  protesting  a  bill  drawn  upon,  or  addressed  at  tbe 
bouse  of  any  person  or  persons  residing  within  tbe  ancient  wails  of 
the  said  city,  (including  the  stamp-duty  of  four  sbiUings,  and  ex- 
clusive of  the  charge  of  noting),  the  sum  of  six  shillings  and  six- 
pence :  and  without  the  ancient  waUs  of  the  said  city,  including  tbe 
like  stamp-duty,  and  exclusive  of  tbe  said  charge  of  noting,  tbe 
the  sum  of  eight  sbillings^  agreeably  to  the  second  article. 
.  Fourth — That  all  acts  of  lionour  within  the  ancient  walls  of  tbe 
said  city  of  London,  shall  be  charged  the  sum  of  one  shilling  aod 
sixpence  upon  each  bill ;  and  for  all  acts  of  honour  without  tbe 
ancient  walls  of  the  said  city,  to  be  regulated  agreeable  to  tbe 
charge  of  noting  bills  out  of  the  city ;  and  the  like  charge  for  anj 
additional  demand  that  may  be  made  lipon  the  said  bill,  or  wbeo 
the  same  is  mentioned  and  inserted  in  the  answer  in  the  protest 

Fifth — ^For  every  post  demand  and  act  thereof ,  within  die  an- 
cient walls  of  the  said  city,  the  sum  of  two  shillings  and  sixpence; 
and  without  the  walls  of  die  ^said  city,  the  sum  of  three  sbilliogs 
and  sixpence  (provided  the  same  be  only  registered  in  the  notarr*s 
books),  and  so  in  proportion,  according  to  the  distance,  to  be  re- 
gulated agreeably  to  the  charge  of  noting  bills. 


'  But  sec  ante,  398,  and  4  T.  R.  179. 


notary's  fees  of  office,  &c.  655 

SuM— For  every  copy  of  bill  paid  in  part,  and  a  receipt  at  foot  APPENDIX. 
of  such  copy,  shall  be  charged  two  shillings,  and  so  in  proportion  — — — 

far  every  additional    bill    so  copied,   (exclusive  of   the  receipt 
stamp). 

Seventh — For  every  duplicate  protest  of  one  bill  (including  four 
shillings  for  the  duty),  shall  be  charged  the  sum  of  seven  shillings 
and  sixpence;  and  so  in  like  proportion  of  three  shillings  and 
sixpence  (exclusive  of  the  duty),  for  every  additional  bill. 

Eighth — For  every  folio  of  ninety  words,  translated  from  tfc« 
French,  Dutch,  or  Flemish,  into  English,  shall  be  charged  one 
shilling  and  sixpence,  and  from  English  Into  French,  Dutch,  or 
Flemish,  two  shillings  for  each  such  folio;  and  from  Italian, 
Spanish,  Portuguese,  German,  Danish,  and  Swedish,  one  shilling 
and  nine  pence  per  folio  of  ninety  words  ;  and  from  Latio,  two 
shillings  and  sixpence  per  folio ;  and  for  attesting  the  same  to  be  a 
true  translation,  if  necessary,  seven  shillings  and  sixpence,  ex- 
clusive of  fees  and  stamps. 

Ninth — That  all  attestations  to  letters  of  attorney,  affidavits^ 
&c.  at  the  request  of  any  gentlemen  in  the  law,  shall  be  charged 
seven  shillings  and  sixpence,  exclusive  of  fees,  stamps,  and  at- 
tendance. 

Tenth — ^For  every  city  seal  shall  be  charged  one  guinea  for  one 
deponent,  exclusive  of  attendance  and  exemplification;  and  if 
more  than  one  deponent,  ten  shillings  and  sixpence  for  each  ad- 
ditional aflUavit. 

Elevenik — For  all  notarial  copies  shall  be  charged  sixpence  per 
Iblio  of  seirenty-two  words,  exclusive  of  attestation,  stamps,  &c. 


SECT.  IX. 

DEPOSITIONS    IN    BANKRUPTCY. 


A.  B.  of,  8cc.  grocer,  maketh  oath  and  saith,  that  C.  D«  of  the  i.  Affidavit  of 
city  of  London,  merchant,  is  indebted  to  this  deponent  *  in  the  crcdrtor.^""*' 
sum  of  £lOO  and  upwards  %  and  that  the  said  C.  D.  is  become 


'  Insert  Of  in  partnership)  "  aad  to  C.  D.  £.  F.  &c.  this  deponent's 
partners  in  trade/' 

*  Sometimes  the  debt  is  stated,  as  "  for  poods  sold  and  delivered  by, 
&c.  to»  &c/'  or  *•  ftpon  a  bill  if  exchange ^^  or  "/or  money  lenty  Jjc-*' 
according  to  the  nature  of  the  debt. ;  but  this  is  not  necessary,  I  Atk. 
135.— I  Mont.  390. 
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APPENDIX. 


S.  AffidaTit  of 
■ereral  *  petition* 
ng  ciediton. 


^  AffidaTit  to 
•bttiii  acoiiDtry 
OiiimiwioD. 


DEPOSITIONS   IN    BANKRUPTCY. 

bankrapt  within  the  troe  intent  and  meaning  of  some  or  one  of  the 
statutes  made  and  now  in  force  concerning  tiaukrupts,  as  thia  de- 
ponent is  informed  and  believes.  A.  B. 

Sworn  at  the  public  office  in  Southampton  BuiUings, 
the        day  of  before  me 


Z»  The  aiBma- 
tioiiofaQaaker. 


A.  B.  of^  &c.  C.  D.  of,  Uc.  E.  F.  of,  &c.  G.  H.  of,  &c.  ae* 
verally  make  oath  and  say,  and  first  this  deponent  A.  B.  for  him- 
self saith,  that  I.K.of,  &c.  is  justly  indebted,  unto  him,  tins 
deponent,  in  the  sum  of  £30  for,  &c^  And  this  deponent  C.  D. 
for  himself  saith,  that,  8lc.  [as  before^.  And  all  these  depone&ls 
say,  that  they  verily  believe  that  the  said  I.  K.  is  become  bankrupt 
within  the  true  intent  and  meaning  of  some  or  one  of  the  statutes 
made  and  now  iu  force  concermng  bankrupts. 

A.B.        KF. 

All  sworn,  &c.  C.  D.        G.  H. 

A.  B.  of,  &e.  being  one  of  the  people  called  Quakers,  beiag 
examined  upon  his  solemn  affirmation,  saith,  &c.  [as  in  affidavit, 
only  that  instead  of  the  word  **  deponent,"  the  word  *'  affirmant" 
is  made  use  of.] 


(Same  as  tie  Jini  form,  ante,  655.  to  the  end,  and  then  proeeed 

aifoUovn.)    And  this  deponent  further  saith.  That  the  commis- 

mon,  when  obtained,  will  be  executed  at (the  country 

place),  or  within  ten  miles  of  the  same,  and  not  within  forty  milca 

of  London. 

A.B. 
Sworn  at  — ■   '■    ,  in  the 

county  of ,  this 


day  of 


in  the  58th  year  of  the 
reign  of  George  the 
Third,  King  of  the 
United  Kingdom,  &c. 
l>efore  me,  T.  M.  Mas- 
ter Extraordinary  in 
Chancery. 
Commissioners  nameSy  (here  state  them.) 


*  The  debt  of  two  petitioning  creditors  must  be  ;fl50y  or  three  or 
more  i;200.    5  Geo.  2.  c.  30.  sect.  23. 


PROOF  OP   DEBTSt  6S7 

At  tbe  Rolls  CoiFee-house,   in  Chancery-lane,  the  day  appendix. 

of  — ,  one  thousand  eight  hundred  and  eleven.  5  Proof  of   etl- 

A.  fi.  of  the  parish  of ,  being  sworn  and  ex*  tioning  creditor's 

W.  B.    amined,  the  day  and  year,  and  at  the  place  above  written, 

opon  his  oath  saith,  that  C.  D.,  the  person  against  whom 

this  commission  of  bankrupt  is  awarded  and  issued  forth, 

was,  at  and  before  the  date  and  suing  forth  of  the  said 

H.  H.    commission,  and  still  is,  justly  and  truly  indebted  unto 

him  this  deponent  in  the  sum  of for  (the  cot^ 

sideraiion  must  be  stated,  see  the  forms  of  biUs  of  ex^ 
change^  infra,  657  to  660.  proof  of  hills  in  different 
cases),  and  that  the  said  sum  became  due  at  the  time 
H.  R.  following,  that  is  to  say  (here  the  time  or  times  when  the 
debt  became  due  must  appear,) 

Signed '. 
The  time  when  the  debt  became  due  must  be  stated,  or  a  bill  of 
particulars  with  dates  must  be  annexed  and  referred  to  in  the  de- 
positions. 


PROOF   OF    DEBTS. 

At  Guildhall,  I^ondon,  2d  Dec.  1817. 

G.  H.       A.  B.  of,  8cc.  being  sworn  and  examined,  the  day  and  6.  Depositions 
year,  and  at  the  place  abovesaid,  before,  8cc.  upon  his  secured  by  bank* 
oath  saitb,  that  C.  D.  of,  &c.  the  person  against  whom  ^P^[*  promiMory 
the    commission    of    bankrupt,  now  in    prosecution,   is 
awarded  and  issued,  was,  before  the  date  and  su^ng  forth 

I.  K.  of  the  said  commission,  and  still  is,  justly  and  truly  indejbt- 
ed  unto  him  this  deponent,  in  the  sum  of  ;6]00,  for  money 
lent  and  advanced  by  this  deponent  to  the  said  C.  D. 
for  which  said  sum  of  «£lOO,  or  any  part  thereof,  this 
deponent  hath  not  received  any  security  or  satisfaction 
whatsoever,  save  and  except  a  promissory  note,  dated  Exception  of  a 
Ihe day  of ,  A.  D. ,  under  the  hand  of  the  PW-^^'^y  note. 

L.  M.  said  C.  D.,  whereby  he  promised  to  pay  to  this  deponent, 
on  demand,  the  said  sum  of  «£lOO. 


O.  P.       A.  B.  of,  8cc.  being  sworn.  Sec.  that  the  said  C.  D.  the  7.  On  a  promit* 

person  against  whom,  8cc.  was,  at  and  before  the  date  and  b^^^n^^^  ^^ 

suing  forth  of  the  said  commission,  and  still  is,  justly  and  truly  iQ^on«<l  by  « 
^  third  penuMx  to 

mdebted  unto  this  deponent  in  the  sum  of upon  the  creditor. 


'All  depositions  must  be  signed  by  the  witnesses. 

u  u 
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APPENDIX. 


8.  On  notes  of 
hand: — One 
made  by  the 
bankrupt  and 
delivered  to  the 
creditor:  the 
othf-rs  indorAed 
to  the  creditor. 


9.  On  a  bill  of 
excban^e  drawn 
and  delivered  by 
the  bankmpt  to 
the  creditor. 


PROOF  OF   DEBTS. 

a  prMiiasory  note  under  his  btnd,  dated  the  «-<*-'i  given  by 
the  said  bankrupt  to  one  E.  F.  for ,  payable  to  him  or 

Q.  It.   bi&  order after  date :  which  note  the  said  E.  F. 

indorsed  to  I.  K.  who  indorsed  the  same  to  this  deponent 
for  goods  sold  and  delivered  by  this  deponent  lo  the  said 
I.  K.  and  money  paid  by  him  on  account  of  the  aaid  note  to 

that  amount,  and  for  which  said  sum  of ,  or  any 

part  thereof,  this  deponent  hiath  not,  nor  hath  any  penoato 
his  use,  received  any  security  or  satisfaction  whatsoever,  saie 

G.  H.  and  except  the  said  note. ' 


A.B. 


S.  D. 


A.  B.  of,  &c.  being  sworn,  8lc«  [as  usual]  and  itill  is 

justly  and  truly  indebted  to  this  deponent,  in  the  sum  of 

«£890  and  upwards,  for  money  lent  by  this  deponent  to 

the  said  C.  D.,  before  he  became  bankrupt,  for  which  said 

sum  of  £S90,  or  any  part  thereof,  this  deponent  hath  not 

received  any  satisfaction  or  security  whatsoever,  save  tbe 

seven  following  promissory  .notes ;  one  dated  the  2^d  of 

May,  1809i  under  the  hand  of  the  said  CD.  whereby  be 

promi&es  to  pay  to  this  deponent,  or  order,  one  year  after 

date,  £QOO  with  interest ;  the  otlier  sis  promissory  notes 

are  under  the  hand  of  one  A.  F.  and  made  payable  to  tlie 

said  C.  D.,  aud  by  the  said  C.  D.  indorsed  to  this  deponent, 

and  are  for  the  several  aud  respective  sums  following :  oiie 

dated  19  September,  1809,  fori;  150,  payable  six  months 

afterdate;  another  dated  18  October,  1809,  for^^yP*^ 

able  six  months  after  date ;  another  8  November,  1809?  f^^ 

«£lOO,   payable  four   months   after  date;   another  dated 

4  December,   1809,  for  <£l  15,  payable  five  months  after 

date;  and  the  other  of  the  said  notes  dated  26Deceo)ber, 

W.  M.  1810,  for  «£  125,  payable  six  months  after  date. 

A.B. 


LB, 


J.  B.        A.  B.  of,  8cc.  being  sworn,  8cc.  saith,  that  C.  D.  the 
person,  &c.  was,  at  and  before  the  date  and  issuing  M  j 
of  the  said  commission,  and  still  is,  justly  and  tmly  io- 
debted  unto  this  deponent  in  the  sum  of,  &c.  and  up- 
wards, for  money  lent  by  this  deponent  to  the  said  C.  D. 

IL  F.    before  he  became  bankrupt,  for  which  said  sum,  or  aoj 
part  thereof,  he  this  deponent  hath  not,  nor  hath  any  per- 
son to  bisUse,  received  any  security  or  satisfiKtioii  vbt 
soever,  save  and  except  a  ccrtam  bill  of  excbaiye,  dated 


the 
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and  dmwn  by  the  said  C.  D.  upon  and  accepted  APPENDIX. 


G.  H.  by  h  K.  and  by  the  said  C.  D.  indorsed  and  delivered  to 
this  deponent.  A.  B. 


J.  B.        A.  B.  of 


in  the  county  of 


mercer,  iconaYi'*^^ 


RF. 


«•  oflrk-r«ir*Y^t  •*    excliange  indors- 

being  sworn.  Sec.  that  K.  £.  and  r.  £.  the  persons  against  ed  to  the  creditor 

whom  the  commission  of  bankrupt  is  awarded  and  issued,  ^  *        person. 

were,  at  and  before  the  date  and  issuing  forth  of  the  said 

commission,  and  still  are,  justly  and  truly  indebted  to  this 

deponent  in  "Ab  sum  of  ,  upon  two  bills  of  ex* 

change,  both  drawta  by  the  said  bankrupts,  on  H.  U.  and 

Co.  merchants,  of  ■   ,  and  accepted  by  them,  and 

both  payable  ■■  after  date,  to  M.  J.  T.  and  Co.  or 

order ;  one  of  them  for  the  sum  of  ■,  and  the  other 

for  the  sum  of  ,    for  value  in  account,   both  or 

which  said  bills  of  exchange  are  dated  the  day  of 


— ,  and  respectively  indorsed  by  the  said  M.  J.  T. 
and  Co.  and  by  them  delivered  to  the  deponent,  for  goods 
sold  and  delivered  by  this  deponent  to  the  said  M.  J.  T: 
and  Co.  and  money  paid  to  them  on  account  of  the  said 
bills  of  exchange,  to  the  full  amount  of  the  said  bills  of 
exchange,  deducting  the  legal  discount,  and  for  which  said 
sum,  or  any  part  thereof,  this  deponent  hath  not,  nor  hath 
any  person  to  his  use,  received  any  security  or  satisfaction 
G.  H.  whatsoever,  except  the  said  bills  of  exchange. 

A.B. 


J.  B.        A.  B.  of 


,  merchant,  being  sworn,   &c.    That  .^^'^^^J^vWU* 

P.  B.  the  person  against  whom  this  commission  of  bank-  set  forUi  in  a 


mptcy  is  awarded  and  issued  forth,  as  being  one  of  the 
partners.  See.  was,  at  and  before  the  date  and  issuing  forth 
of  the  said  commission,   and  still  is,  justly  and  truly  in* 

R«  F.    debted  unto  this  deponent  in  tiie  sum  of ,  for  pre« 

miums  on  insurances,  for  which  said  sum  of or 

any  part  thereof,  he  this  deponent  hath  not  reoeived  any 
seearity  or  satisfaction  whatspever,   save  and  except  the 

G,  H.  under-mentioned  bills  of  exchange  and  promissory  notes. 

A.B. 

Indor- 
tcn. 


schedale. 


l>«t^ 

Dntrftr. 

Acccpt<>r. 

Sam. 

1 

Payable 
to. 

Atwhat 

date 

drawn. 

1 

U  U  2 
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12.  Form  of  a 
claim.    (The 
claimant  is  not 
Bworn.) 


STATUTES   RELATIVE   TO 


claims 
'.    for* 


a  debt  of 


doe 


-y  upon,   &c.  (ken 


A.  B.  of,  &c.  — = 

to  ,  from         ' 

state  the  promissory  note^  bill  of  exchange^  Sfc.) 

Memorandum^  That  on  the  day  aiid  year,  and  at  the  place 
above-mentioned,  A.  B.  of,  &c.  claimed  a  debt  under  the  com- 
mission of  bankrupt  awarded  and  issued  against  C.  D.  of,  &c. 
of  c£lOO  to  be  due  from  the  bankrupt  to  (the  person  for  whom 
the  claim  is  made),  by  note  of  hand. 


SECT.  X. 

Statute  9  Sg  10  JV.  3.  c.  17.  intituled,  **  An  Act  for 
^'  the  better  Payment  of  Inland  Bills  of  £x- 
*'  change.** 


Bills  of  exdiange 
drawn  in  Eng- 
land, &c.  of  ^5 
or  upwards,  pay- 
able at  a  certain 
Bomber  of  days, 
4ec. 


After  acceptance, 
and  three  days 
after  it  is  doe, 
anay  be  protested. 


''  WHEREAS   great  damages  and  other  incoinrenleiices  do 
^  frequently  happen  in  the  course  of  trade  and  commerce,  by 
^*  reason  of  delays  of  payment  and  other  neglects  on  inlaod  bills 
''  of  exchange  in  this  kingdom ;"  be  it  therefore  enacted  by  the 
King's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of   the   Lords  Spiritual  and  Temporal^  and  Commooay  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  saoie, 
That  from  and  after  the  four  and  twentieth  day  of  June  next,  which 
shall  be  in  the  year  one  thousand  six  hundred  and  ninety-eight,  all 
and  every  bill  or  bills  of  exchange  drawn  in,  or  dated  at  and  from, 
any  trading  city  or  town,   or  any  other  place  in  the  kingdom  of 
England,  dominion  of  Wales,  or  town  of  Berwick-upoiKTweed, 
of  the  sum  of  five  pounds  sterling  or  upwards,  upon  any  pcrsoo  or 
persons  of  or  in  London,  or  any  other  trading  city,  town,  or  any 
other  place  (in  which  said  bill  or  bills  of  exchange  shall  be  ac- 
knowledged and  expressed  the  said  value  to  be  received)^  and  is  and 
shall  be  drawn  payable  at  a  certain  number  of  days^  weeks,  or 
months  after  date  thereof,  and  from  and  after  presentation  and  ac« 
ceptance  of  the  said  bill  or  bills  of  exchange,  (which  acceptance 
shall  be  by  the  underwriting  the  same  under  the  party's  hand  so 
accepting)  and  after  tlie  expiration  of  three  days  after  the  said  bill 
•r  bills  shall  become  due,  the  party  to  whom  the  said  bill  or  bills 
are  made  payable,  his  servant,  agent  or  assigns^  may  and  diall 
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cause  the  said  bill  or  bills  to  be  protested '  by  a  notary  public,  APPENDIX, 

and  in  default  ©f  such  notary  public,    by  any  other  substantial  Further  provi- 

.  "^    ^  .  sions  relating 

person  of  the  city,    town,  or  place,  in  the  presence  of  two  or  hereto, 3& 4 

more  credible  witnesses,  refusal  or  neglect  being  first  m^de  of  due  which  it  made  perl 

payment  of  the  same ;  which  protest  shall  be  made  and  written  ^^^  Jsrik "m 

under  a  fair  written  copy  of  the  said  bill  of  exchange,  in  the  Mod.  cweii  in  the 

words  or  form  following :  6  Mod.  80. 

'  KNOW  all  men,  that  1   J.  B.   on   the  day  of  The  form  of  the 

' at  the  usual  place  of  abode  of  the  said ^™  ^  ' 

'  have  demanded  payment  of  the  bill,  of  the  which  the  above  is 

'  the  copy,  which  the  said  —  did  not  pay,  wherefore 

'  I  the  said do  hereby  protest  the  said  bill.    Pated 

*  this day  of  ■ 

II.  Which  protest  so  made  as  aforesaid,  shall,  within  fourteen  Protest  omotice 
days  after  making  thereof,  be  sent,  or  otherwise  due  notice  shall  SveTiVfonrteen 
be  given  thereof,  tQ  the  party  from  whom  the  said  bill  or  bills  were  ^y*  ^^  "****•» 
received,  who  is,  upon  producing  such  protest,  to  repay  the  said 
bill  or  bills,  togedier  with  all  Interest  and  charges  from  the  day 
such  bill  or  bills  were  protested ;  for  which  protest  shall  be  paid 
a  sum  not  exceeding  the  sum  of  sixpence*  \  and  in  default  or  neg* 
lect  of  such  protect  made  and  sent,  or  due  notice  given  within  the  . 
days  beforp  limited,  the  person  so  failing  or  neglecting  thereof, 
is  and  shall  be  liable  to  all  cosfs,  damages,  and  ^iterest,  which  do 
and  shall  accrue  thereby. 

ill.  Provided  nevertheless,  that  in  case  any  s^cb  inhind  bill  or  Bill  lost  or  mis- 
bills  of  exchange  shall  happen  to  be  lost*  or  miscarried  mthin  th§  S  glve'an^or. 
time  before  limited  for  the  payment  of  the  same,  then  the  drawer 
of  the  said  bill  pr  bills  is  and  shall  hp  obliged  to  give  another  bill 
or  bills  of  the  same  tenor  with  tho^e  first  given,  the  person  or 
persons  to  whom  they  are  and  shall  be  sp  delivered,  giving  security, 
if  demanded,  to  the  said  drawer,  to  indemnify  him  against  all 
persons  whatsoever,  in  case  the  said  bill  or  bills  of  exchange  so 
alleged  to  be  lost  or  miscarriedj  shall  be  found  again. 


'  As  to  protest  and  constructions  on  this  statute,  ante,  396,  &c. 

*  Ante,  398.— 4T.  R.  170. 

*  As  to  lost  bills  and  constructions  on  this  clause,  aotCj  196,  ^c. 
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APPENDIX,  Statute.  3  4'  4  ^nne,   Chap.  9.  intituled^  "  Jn  Act 
""  "  J^^  gi'oing  like  Remedy  upon  Promissory  Notis^ 

*^  as  is  now  used  upon  Bills  of  Exchange^  and 
"  for  the  better  Payment  of  Inland  Bills  of 
"  Exchange.^ — Made  perpetual  by  7  Anne^  c.  25. 
«  s.  3.") 


See  1  Burr.  S27.  ^  WHEREAS  it  bath  been  held.  That  notes  in  writing,  ngned 
(being  for 'the  be-  '  ^^J  ^^  P>^  ^1^^  makes  the  same,  Mrbereby  such  party  promises 

construed,  5  Wib.  <  therein  mentioned,  are  not  assignable  or  indorsable  over,  withb 

*  the  custom  of  merchants,  to  any  other  person ;  and  that  such 

*  person  to  whom  the  sum  of  money  mentioned  in   such  note  is 

*  payable,  cannot  maintain  an  action  by  the  custom  of  merchants^ 
'  against  the  person  who  first  made  and  signed  the  same ;  and  that 
'  any  person  to  whom  such  note  should  be  assigned,  indorsed,  or 
'  made  payable,  could  not,  within  the  said  custom  of  merchants, 
'  maintain  any  action  upon  such  note  against  the  person  who  fint 
^  drew  and  signed  the  same/  Therefore,  to  the  intent  to  ei>- 
courage  trade  and  commerce,  which  will  be  much  advanced,  if 
such  notes  shall  have  the  same  effect  as  inland  bUb  of  exchange, 

Promissory  note  and  shall  be  negotiated  in  like  manner:  Be  it  enacted  by  the 
oTmdoi^fand  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and  cod- 
therS^'^uf-  *®°'  ^^  *®  ^'^'  Spiritual  and  Temporal,  and  Commons,  in  this 

land  tnllsof  ex-      present  Parliament  assembled,  and  by  the  authority  of  the  same, 

cnsnfff«g  

That  all  notes  in  writing,  that  after  the  first  day  of  May,  in  the 

year  of  our  lord  one  thousand  seven  hundred  and  five,  shall  be 

made  and  signed  by  any  person  or  persons,  body  politic  or  cor* 

porate,  or  by  the  servant  or  agent  of  any  corporation,  banker, 

goldsmith,  merchant,  or  trader,  w  ho  is  usually  intrusted  by  him, 

her  or  them,  to  sign  such  promissory  notes  for  him,  her,  or  them, 

whereby  such  person  or  person,  body  politic  and  t^t^rj^nXf^^  his, 

her,  or  their  servant  or  agent  as  aforesaid,  doth  or  shall  promise  to 

pay  to  any  other  person  or  persons,  body  politic  and  corporate,  his, 

her,  or  their  order,  or  unto  bearer,  any  sum  of  money  mentioned 

in  such  note,  shall  be  taken  and  construed  to  be,  by  virtue  thereof, 

due  and  payable  to  any  suck  pecsoa  or  persons,  body  politic  and 


*  See  constructions  on  this  statate  as  to  promissory  notes,  iDte, 
414  to  423. 
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corporate,  to  whom  the  same  is  made  payable;  and  also  every  APPENDIX, 
such  note  payable  to  any  person  or  persons,  body  politic  and  cor^  " 
porate,  his,  .ber,  or  their  order,  shall  be  assignable  or  indorsable 
over,  in  the  same  manner  as  inland  bills  of  exchange  are  or  may 
be,  according  to  the  custom  of  merchants ;  and  ttiat  the  person  or 
persoDSt  body  politic  and  corporate,  to  whom  such  sum  of  money 
is  or  sliall  be  by  such  note  made  payable,  shall  and  may  maintain 
an  action  for  the  same,  in  such  manner  as  he,  she,  or  they,  might 
do,  upon  any  inland  bill  of  exchange,  made  or  drawn  according  to 
tlie  custom  of  merchants,  against  the  person  or  persons,  body  ^ 
politic  and  corporate,  who,  or  whose  servant  or  agent  as  aforesaid, 
signed  the  same  :  and  that  any  person  or  persons,  body  politic  and 
corporate,  to  whom  such  note  that  is  payable  to  any  person  or  per- 
sons, body  politic  and  corporate,  his,  her,  or  their  order,  is  in- 
dorsed or  assigned,  or  the  money  therein  mentioned,  ordered  to  be 
paid  by  indorsement  thereon,  shall  and  may  maintain  his,  her,  or 
their  action  for  such  sum  of  money,  either  against  the  person  or 
persons,  body  politic  and  corporate,  who,  or  whose  servant  or 
agent  as  aforesaid,  signed  such  note,  or  against  any  of  the  persons 
tiiat  indorsed  the  same,  in  like  manner  as  in  cases  of  inland  bills  of 
exchange ;  and  in  every  such  action  the  plaintitf  or  plaintiffs  shall  PlaintifT  or  de- 
recover  his,  her,  or  their  damages  and  costs  of  suit;  and  if  such  cover  costs. 
plaintiff  or  plaintiffs  shall  be  nonsuited,  or  a  verdict  be  given  against 
iiim,  her,  or  them,  the  defendant  or  defendants  shall  recover  his, 
her,  or  their  costs  against  the  plaintiff  or  plaintiff;^ ;  and  every  such 
plaintiff  or  plaintiffs,  defendant  or  defendants,  respectively  re- 
covering, may  sue  out  execution  for  such  damages  and  costs  by 
capias,  fieri  facias,  or  elegit. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all  How  actions  ^hall 
and  every  such  actions  shall  be  commenced,  sued  and  brought  jac.  i.  c  m. 
within  such  time  as  is  appointed  for  commencing  or  suing  actions 
upon  the  case,  by  the  statute  made  in  the  one  and  twentieth  year 
of  the  reign  of  King  James  the  first,  intituled,  '  Ah  Act  for  himi* 
taiion  of  Actions,  and  for  avoiding  of'  Suits  in  Law.* 

IIL  Provided,  That  no  body  politic  or  corporate  shalL  have  Provi»o  a<»ain9t 
power,  by  virtue  of  this  act,  to  issue  or  give  out  any  notes,  by  *  ^""^  ®*  ^    * 
tbenuelves  or  their  servants,  other  than  such  as  they  might  have 
issued,  if  this  act  had  never  been  made. 

'  IV,  And  whereas  by  an  act  of  parliament  made  in  the  ninth  y^ar  9&io  W.d.c.  i7« 
'  of  the  reign  of  his  late  Majesty  King  William  the  Third,  intituled, 
'  jin  Act  for  the  better  Payment  of  Inland  Bills  of  Exchan^, 
'  it  is  among  other  things  enacted,  that  from  and  after  presenta- 
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APPENDIX.    '  tion  and  acceptance  of  the  said  bill  or  bills  of  eichtnge  (which 

"■~~  '  acceptance  shall  be  by  the   underwriting  the  same  under  ll»c 

'  party's  band  so  accepting)  and  after  the  expiration  of  three  days 

<  after  the  said  bill  or  bills  shall  become  due,  the  party  to  iKhom 
■  the  said  bill  or  bills  are  made  payable,  his  servant,  agait,  or  as- 
'  signs,  may  and  sliall  cause  tiie  same  bill  or  bills  to  be  protested 
^  in  manner  as  in  the  said  act  is  enacted :  And  whereas  by  tliere 
'  being  no  provision  made  therein  for  protesting  such  bills  or  bills, 
'  in  case  the  party  on  whom  the  same  are  or  shall  be  drawn,  re- 
'  fuse  to  accept  the  same  by  underwriting  the  same  aoder  bit 
'  hand,  all  merchants  and  others  do  refuse  to  underwrite  such  bill 

<  or  bills,  or  make  any  other  than  a  promissory  acceptance,  bj 
'  which  means  the  effect  and  good  intent  of  the  said  act  in  that 
'  behalf  is  wholly  evaded,  and  no  bill  or  bills  can  l>e  protested  be* 
'  fore,  or  for  want  of  such  acceptance  by  under  writing  the  noie 
'  as  aforesaid/    For  remedy  whereof,  be  it  enacted  by  the  autbo- 

Party  refaning  to  rity  aforesaid,  that  ^om  and  after  the  first  day  of  May,  which  sball 
exclMiiige/tHch^  ^  '"  ^®  7^^**  ^^  ^tir  lord  one  thousand  seven  hundred  and  five,  in 
bill  muybepfo*  |*ase,  upon  presenting  of  any  such  bill  or  bills  of  exchange,  the 
accepuoce.  party  or  parties,  on  whom  the  same  shall  be  drawn,  shall  refuse 

to  accept  the  same,  by  underwriting  the  same  as  aforesaid,  the 
party  to  whom  the  said  bill  or  bills  are  made  payable,  his  servaot, 
agent  or  assigns,  may  and  shall  cause  the  said  bill  or  bills  to  be 
protested  for  non-acceptance  as  in  case  of  foreign  bills  of  ex- 
change ;  any  thing  iu  the  said  act  or  any  other  law  to  the  contrary 
notwithstanding ;  for  which  protest  there  shall  be  paid  two  shillii^ 
and  no  more. 

?^?  •^^*P**"?' ®^  V.  Provided  always,  that  from  and  after  the  said  first  day  of 
inland  bills  of  ex-  . 

change  to  be  suf-  May,  no  acceptance  of  any  such  inland  bill  of  exchai^e  sball  be 
ficient,  unless  the       iss  •     .    ^       ■  •  ■  •  .  , 

•anfi  be  atoder-      stiliicient  to  <:harge  any  person  wliatsoever,  unless  the  same  be 

d«IJ^?'ttereof  wn^'cr'^^itten  or  md(H^ed  in  writing  thereupon ;  and  if  such  bill  be 
liable  to  costs,  dec,  not  accepted  by  such  underwriting,  or  indorsement  in  writing,  no 

drawer  of  any  such  inland  bill  sliall  be  liable  to  pay  any  costs, 
damages,  or  interest  thereupon,  unless  such  protest  may  be  made 
for  non-acceptance  thereof;  and  within  fourteen  days  after  sacb 
protest,  the  same  be  sent  or  otherwise  notice  thereof  be  givea  to 
the  party  from  whom  such  bill  was  received,  or  left  iu  writing  at 
the  place  of  his  or  her  usual  abode ;  and  if  such  bill  be  accepted, 
and  not  paid  before  the  expiration  of  three  days  after  the  said  bill 
shall  become  due  and  payable,  then  no  drawer  of  such  bill  sbll 
>  be  compellable  to  pay  any  costs,  damages  or  interest  thereupoD, 
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unless  a  protest  be  made  and  senti  or  notice  thereof  be  given^  in   APPENDIX* 
manner  and  form  above-mentioned  :   Neverthelessi  every  drawer  ^r- — r 
of  such  bill  shall  be  liable  to  make  payment  of  costs,  damages,  and 
interest  upon  such  inland  bill,  if  any  one  protest  be  made  of  non- 
acceptance,  or  non-payment  thereof,  and  notice  thereof  be  sent, 
given,  or  left  as  aforesaid. 

VI.  Provided,  that  no  such  protest  shall  be  necessary,  either  No  protest  neccs- 
for  non-acceptance  or  non-payment  of  any  inland  bill  of  exchange,  bill  be  drawn  for 
unless  the  value  be  acknowledged  and  expressed  in  such  bill  to  be  -^^  **'  upwards, 
received,  and  unless  such  bill  be  drav^rn  for  the  payment  of  twentj 

pounds  sterling  qr  upwards,  and  that  the  protest  hereby  required 
/or  non-acceptance,  shall  be  made  by  such  persons  as  are  ap- 
poiined  by  the  said  recited  act  to  protest  inland  bills  of  exchange 
for  non-payment  thereof. 

VII.  And  be  it  further  enacted.  That  from  and  af^r  the  said  By  whom  protest 

'  aball  be  niwd»» 

first  day  of  May,  if  any  persons  doth  accept  any  such  bill  pf  i;x* 
change,  for  and  in  satisfaction  of  any  foifner  debt,  pr  9um  of 
money  formerly  due  unto  him,  the  aame  shall  be  accounted  and  Acceptance  of 

''  ^  bill  enteemrd  a 

esteemed  a  full  and  complete  payment  of  suqh  debt,  if  such  person  fuU  payment  of 
accepting  of  any  such  bill  for  his  debt,  doth  not  take  hia  due  course 
to  obtain  payment  thereof,  by  endeavouring  \o  get  the  fame  ac- 
cepted and  paid,  and  make  his  protest  as  aforesaid^  either  for  non* 
acceptance,  or  non-payment  thereof. 

VIII.  Provided,  that  nothing  herein  contained  shal}  extend  to  Proviso, 
discharge  any  remedy,  that  any  person  may  have  against  the  drawer, 
acceptor,  qr  iudorser  of  such  bill. 

IX.  And  be  it  further  enacted  by  die  antiiority  aforesaid,  that  Act  to  continne 
this  act  shall  continue  and  be  in  force  for  the  space  of  three  yei^rs, 

txom  the  first  day  of  May,  and  from  thence  to  the  end  of  the  next 
session  of  parliament,  and  no  longer. 
[Made  perpetual  by  7  Anne,  c.  25.  s.  S.] 
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STATUTES     RELATIVE     TO     SMALL   NOTES   AND   BILU 
HADE   OR  NEGOTIATED    IN    ENGLAND. 


48  OEo.  3.  c.  88.  A.  B.  1808. 

jtn  Act  to  restrain  the  Negctiation  of  Promissory 
Notes  and  Inland  Bills  of'Exchange,  under  a  li* 
mited  Sum,  in  England. 

'  WHEREAS  various  notes,  bills  of  exchange,  and  drafts  for 
'  money  for  very  small  sums  have  for  some  time  past  been  circu- 
'  lated  or  negotiated  in  lieu  of  cash,  within  that  part  of  Great 

*  Britain  called  England,  to  the  great  prejudice  of  trade  and 
'  public  credit,  and  many  of  such  bills  and  drafts  being  payable 
^  under  certain  terms  and  restrictions  which  the  poorer  sort  of 
'  manufacturers,  artificers,  labourers,  and  others  cannot  comply 
^  with,  other^vise  than  by  being  subject  to   great  extortion  and 

i5Gea.s.c.5l.    '  abuse:  And  whereas  an  act,  passed  in  the  fifteenth  year  of  the 

*  reign  of  His  present  Majesty,  intituled,  "  An  Act  to  restiain 
'  the  Negotiation  of  Promissory  Notes  and  Inland  Bills  of  Ex- 
'  change,  under  a  limited  Sum,  within  that  part  of  Great  Brhaia 
'  called  England,  for  preventing  the  circulating  such  notes  and 
'  drafts  :  And  whereas  doubts'  have  arisen  as  to  the  power  of  jiu- 
'  tices  of  tlie  peace  to  hear  and  determine  oflfences  under  the  said 

*  act;  and  it  is  therefore  expedient  that  more  effectual  provisions 
'  should  be  made  for  enforcing  the  provisions  of  the  said  act;*  be 
it  therefore  enacted  by  the  King's  Most  Excellent  Majesty,  bj  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same.  That  from  and  after  the  passing  of  this 
act,  the  said  recited  act  shall  be  and  the  same  is  hereby  re* 
pealed. 

rromistory  notes       II.  And  be  it  /urther  enacted,  That  all  promissory  or  otber 
declared  Yoid.       notes,  bills  of  exchange  or  drafts,  or  undertakhigs  in  writing, 


negotiable  or  transferrable  for  the  payment  of  any  sum  or  sums  of 
money^  or  any  orders,  notes  or  undertakings  in  writing,  being  ne* 
gotiable  or  transferable  for  the  delivery  of  any  goods,  specifying 
their  value  in  money,  less  than  the  sum  of  twenty  shillings  aa  the 
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whole^  heretofore  made  or  issued,  or  which  shall  hereafter  be  APPENDIX, 
made  or  issued,  sliall,  from  and  after  the  first  day  of  October,  one  "^ 

thousand  eight  hundred  and  eight,  be  and  tiie  same  are  hereby  de- 
clared to  be  absolutely  void  and  of  no  effect ;  any  law,  statute, 
usage  or  custom,  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

III.  And  be  ic  further  enacted.  That  if  any  person  or  persons  Peiralty  on  per- 
sliall,  after  the  first  day  of  July,  one  thousand  eight  hundred  and  notes,  20«.  toj,^. 
eight,  by  any  art,  device,  or  means  whatsoever,  publish  or  utter 

any  such  notes,  bills,  drafts,  or  engagements  as  aforesaid,  for  a 
less  sum  than  twenty  shillings,  or  on  which  less  than  the  sum  of 
twenty  shillings  shall  be  due,  and  which  shall  be  in  anywise  nego- 
tiable or  transferrable,  or  shati  negotiate  or  transfer  the  same, 
every  such  person  shall  forfeit  and  pay,  for  every  such  offence,  any 
sum  not  exceeding  twenty  pounds,  nor  less  than  five  pounds,  at 
the  discretion  of  the  justice  of  the  peace  who  shall  hear  and  deter- 
mine such  offence. 

IV.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  any  Justices  ii«y  ^^ 
justice  or  justices  of  the  peace,  actmg  for  the  county,  riding,  city,  offences  witliia 
or  place  within  which  any  offence  against  this  act  shall  be  com-         .^'* 
mitted,  to  hear  and  determine  the  same  in  a  summary  way,  at 

any  time  within  twenty  days  after  such  offence  shall  have  been 
committed ;  and  siich  justice  or  justices,  upon  any  information 
exhibited  or  complaint  made  upon  oath  in  tbat^  behalf,  shall  sum* 
mon  the  party  accused,  and  also  the  witnesses  on  either  side,  and 
shall  examine  into  the  matter  of  fiicl,  and  upon  due  proof  made 
thereof,  either  by  the  voluntary  confession  of  the  party  or  by  the 
oath  of  one  or  more  credible  witness  or  witnesses,  or  otherwise, 
(which  oath  such  justice  or  justices  is  or  are  hereby  authorised  to 
adoiinister,)  shall  convict  the  offender,  and  adjudge  the  penalty 
for  such  offence. 

V.  And  be  it  further  enacted.  That  if  any  person  shall  be  sum-  Penalty  on  wit- 
moned  as  a  witness  to  give  evidence  before  such  justice  or  justices,  iDg,4Qs. 
either  on  tlie  part  of  the  prosecutor  or  the  person  accused,  and 

shall  neglect  or  refuse  to  appear  at  the  time  or  place  to  be  for 
that  purpose  appointed  without  a  reasonable  excuse  for  such  his 
neglect  or  refiisal,  to  be  allowed  by  such  justice  or  justices,  then 
such  person  sliall  forfeit  for  every  such  offence,  the  sum  of  forty 
shillings,  to  be  levied  and  paid  in  such  manner  and  by  such  meads 
as  are  directed  for  recovery  of  other  penalties  under  this  act. 

'  VI.  And  be  it  further  enacted.  That  the  justice  or  justices  be- 
fore whom  any  offender  shall  be  convicted  as  aforesaid,  shall  cause 
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APF£NDIX,    the  said  conviction  to  be  made  out,  in  the  maqaer  and  form  fol- 

lowing ;  (that  is  to  say,) 

Form  of  convic-        f  Be  it  remembered.  That  on  the  day  of 

tion.  ^ 

'  in  the  year  of  our  Lord 

'  A.H.  having  appeared  before  me  [or,  us  J  one  [or  more]  of 

'His  Majesty's  justices  of  the  peace  [as  the  case  may  be] 

f  for  the  county,  riding,  city,  or  place,  [as  the  case  majr  he] 

'  and  due  proof  having  been  made  upon  oath  by  one  or  more 

'  credible  v^itnesa    or  M'itnesses,   or  by  copfesaioD  of  the 

'  party  [as  tlie  case  may  be]  is  convicted  of 

'  [specifying  the  offence].    Given  unde^  my  hand  and  seal, 

*  [or,  our  hands  and  seals]  the  day  and  year  aforesaid/ 

Retamaliletothe  Which  conviction  the  said  iUstice  or  justices  shall  cause  to  be  re- 
Quarter  fiieisions.  . 

turned  to  the  then  next  general  quarter  sessions  of  the  peace  of  the 

county,  ricking,  city,  or  place  where  such  conviction  was  made,  to 

be  filed  by  ti\e  cl^rl^  of  the  peace^  to  remain  and  be  k^pt  amooj 

the  records  of  such  coAinty,  riding,  city,  or  place* 

CfHpietofcon-  y{I,  Provided  always,  and  be  it  further  enacted,  Tbatitalviil 

be  lawful  for  any  clerk  of  the  peace  for  any  county,  ridii^,  citj, 

or  place,  and  he  is  hereby  required,  upon  application  made  to 

him  by  any  person  or  perflion^  for  that  purpose,  to  cause  a  copy  or 

copies  of  any  conviction  or  conviction^  filed  by  him  under  the  <&- 

rections  of  thi;  ^ct,  to  be  forthwith  delivered  to  siich  person  or 

persons  upop  pigment  of  one  shilling  for  every  such  copy. 

^U^tio7of'*^e*^*      ^^*''  ^"*  ^  it  further  enacted,  That  the  pecuniary  peiMlties 
nalttet.  and  forfeitures  hereby  incurred  and  made  payable  ii^n  any  coo* 

viction  against  this  act,  shall  be  forthwith  paid  by  the  person  con- 
victed as  follows :  one  moiety  of  the  forfeiture  to  tb^  informer, 
and  the  other  moiety  to  the  poor  of  the  parish  or  place  vrbeie 
the  o^ence  shall  be  con^nii^ted;  aod  in  cai^  such  person  shall  re- 
fuse or  neglect  to  pay  the  same,  or  to  give  sufficient  security  to  the 
satisfaction  of  such  justice  or  justices  to  prosecute  any  appeal 
against  such  conviction,  such  justice  or  justices  shall,  by  warraat 
under  his  or  their  band  and  seal,  or  hands  ^nd  seala^  cause  the  same 
to  be  levied  by  distress  and  sale  of  the  offender's  gpods  and  chat- 
tels, together  vyith  all  costs  and  charges  attending  such  distress  and 
sale,  returning  the  overplus  (if  apy)  to  th^  owner;  and  which  said 
warrant  of  distress  the  said  jus^cc  or  justices  shall  Qiuse  to  be 
made  out  in  the  manner  and  form  following;  (that  \\  to  say,) 

^  To  the  Constable,  Headborongh,  or  Tythmgman  of 

STotter'      *  Whereaa  ^.  B.  of  in  the  coapty  of 

y  is  tUs  day  convicted  before  me  [or,  as] 
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one  [or  more]  of  His  Mnjest/s  justices  of  the  peace  [as  APPENDix« 
the  case  may  be]  for  the  county  of  [or,  for  ' 

the  Riding  of  the  county  of  YorkJ  or  for  the 

to^n,  liberty,  or  district  of  [as 

the  case  may  be]  upon  the  oath  of 
or  a  credible  witneas  oi"  witnesses  [or^ 

by  confession  of  the  party,  as  the  case  may  be]  for  that  the 
said  A.  B.  hath  [here  set  forth  tlie  offence]  contrary  to  the 
statute  in  tliat  case  made  and  provided,  by  reason  whereof 
the  said  A,  B,  hath  forfeited  the  sum  of 
to  be  distributed  as  herein  is  mentioned,  which  he  hath 
refused  to  pay :  These  are  therefore,  in  His  Majesty's  name, 
to  command  you  to  levy  the  said  sura  of 
by  distress  of  the  goods  and  chattels  of  him  the  said  A,  JB* 
and  if  within  the  space  of  five  days  next  after  such  distress 
by  you  taken,  the  said  sum,  together  with  the  reasonable 
charges  of  taking  the  same,  shall  not  be  paid,  then  that  you 
do  sell  the  said  goods  and  chattels  so  by  you  distrained,  and 
out  of  the  money  arising  by  such  sale,  that  you  do  pay  one 
half  of  the  said  sum  of 

to  of  who 

informed  me  [or,  us,  as  the  case  shall  be]  of  the  said  of- 
fence, and  the  other  half  of  the  said  sum  of 
to  the  overseer  of  the  poor  of  the  parish,  township,  or 
place  where  the  offence  was  committed,  to  be  employed 
for  the  benefit  of  such  poor,  returning  the  overplus  (if  any) 
upon  demand,  to  the  said  A,  B,  the  reasonable  charges  of 
taking,  keeping,  and  selling  the  said  distress  being  first 
deducted ;  and  if  sufficient  distress  cannot  be  found  of  the 
goods  and  chattels  of  the  said  A.  B.  whereon  to  levy  the 
said  sum  of  that  then 

you  certify  the  same  to  me,  [or,  us,  as  the  case  shall  be] 
together  with  this  warrant.  Given  under  my  hand  and  seal, 
[or,  our  hands  and  seals]  the 

day  of  in  the  year  of  our  Lord  .' 

IX.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  such  Security  for  ap« 
justice  or  justices  to  order  such  offender  to  be  detained  in  safe  pluty,  on  return 
custody  until  return  may  conveniently  be  had  and  made  to  such  ®*  '"^^  wirrants. 
warrant  of  distress,  unless  the  party  so  convicted  shall  give  suffi« 
cient  security,  to  the  satisfaction  of  such  justice  or  justices,  for 
his  appearance  before  the  said  justice  or  justices,  on  such  day  as 
shall  be  appointed  by  the  said  jiuitice  or  justices  for  the  day  of 
the  return  of  the  said  in  arrant  or  distress  (such  day  not  exceeding 


<J70  STATUTES   KELATIVE  TO 

APPENDIJc.    ^^  days  from  the  taking  of  such  security);  which  seciiritj  tbesaid 

justice  or  justices  is  and  are  hereby  empowered  to  take  by  way  of 

recognizance  or  otherwise. 
ofrcnders  may  be      X.  And  be  it  further  enacted,  lliat  if  upon  such  returo  no  saf* 
ivant  of  ciutress.  ^ci^^^t  distress  can  be  had,  then  and  in  such  case  the  said  justice  or 

justices  shall  and  may  commit  such  offender  to  the  common  gacd  or 
house  of  correction  of  the  county,  riding,  division,  or  place  where  the 
offe^  shall  be  committed,  for  the  space  of  three  calendar  months, 
unless  the  money  forfeited  shall  be  sooner  paid,  or  unleaa  or  until 
such  offender  thinking  him  or  herself  aggrieved  by  such  coafictioD, 
shall  give  botice  to  the  informer  that  he  or  she  tntemb  to  appeal 
to  the  justices  of  the  peace  at  die  next  general  quarter  sessions  of 
the  peace  to  be  holden  for  the  county,  riding,  or  place  whereia 
the  offence  shall  be  committed,  and  shall  enter  into  recogpizanct 
before  some  justice  or  justices^  with  two  snfEcieitt  sureties  con- 
ditioned to  try  such  appeal,  and  to  abide  the  order  of  and  pay  such 
coats  as  shall  be  awarded  by  the  justices  at  such  quarter  sessions 
(which  notice  of  appeal,  being  not  less  titan  eig^t  daya  befoft  the 
trial  thereof,  such  person  So  aggrieved  is  hereby  empowered  to 
give) ;  and  the  said  justices  at  such  sessions,  upon  due  proof  of 
aueb  notice  being  given  as  aforesaid,  and  of  the  entering  into  such 
recognizance,  shall  hear  and  finally  determine  tfae  causes  and 
matters  of  such  appeal  in  a  summary  way,  and  award  auch  costs 
to  the  parties  appealing  or  appealed  against  as  they  the  aaid  jus- 
tices shall  think  proper ;  and  the  determination  of  such  quaiter 
session  sliaU  be  final,  binding,  and  conclusive,  to  all  intents  and 
purposes. 
Parisbionert  may  X^*  -^^d  be  it  further  enacted.  That  no  person  ahall  be  dif- 
be  TTitocsscf.        abled  from  being  a  witness  in  any  prosecution  for  my  offence 

against  this  act,  by  reason  of  his  being  an  inhabitant  of  the  parish 
wherein  such  offence  was  committed. 
ConTictioiis  not         XII.  Provided  always,  Hiat  no  proceedings  to  be  had,  toudi- 
tiorari.  i^S  ^^  conviction  or  convictions  of  any  offender  or  offeodeia  against 

this  act,  shall  be  quashed  for  want  of  form,  or  be  removed  by  writ 
of  certiorari  or  atiy  other  writ  or  process  whatsoever,  into  any  of 
His  Majesty's  courts  of  record  at  Westminster* 
Limitation  of  XIII.  And  be  it  further  enacted.  That  if  any  action  or  sait 

shall  be  commenced  against  any  person  or  peraoiaa  fi»r  my  fUn^ 
done  or  acted  in  pursuance  of  this  act,  then  and  in  eveiy  sndi 
ease  such  action  or  suit  shall  be  commenced  or  proaecatcd  withia 
Venue.  three  cdendar  months  after  the  fact  oommitled,  and  not  after- 

wards; and  the  same  and    every  anch  action  or  srit  AM  be 
brought  within  the  county  wbere  the  fact  was  comasitted^  and  not 
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elsewhere;  and  the  defendant  or  defendants  io  every  such  action  or  APPENDIX. 

suit  shall  and  may  plead  the  general  issue,  and  give  this  act  and "^ 

the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and 
that  the  same  was  done  in  pursuance  and  by  the  authority  of  this 
act ;  and  if  the  same  shall  appear  to  have  b^n  so  done,  or  if  any  such 
action  or  suit  shall  be  brought  after  the  time  limited  for  brin^png 
the  same,  or  be  brought  or  laid  in  any  other  place  than  as  afore- 
mentioned, then  the  jury  shall  find  for  the  defendant  or  defen- 
dants ;  or  if  the  plaintiff  or  plaintiffs  shall  become  nonsuit,  or  dis- 
continue his,  her,  or  their  action  after  the  defendant  or  defendants 
diall  have  appeared,  or  if  upon  demurrer  judgment  shall  be  given 
against  the  plaintiff  or  plaintiffs,  the  defendant  or  defendants  sImU 
and  may  recover  treble  costs,  and  have  the  like  remedy  for  the  Treble  costs, 
recovery  thereof  as  any  defendant  or  defendants  hath  or  have  in  knj 
other  cases  by  law. 


By  17  Geo.  3.  c.  30.  s.  1,  made  perpetual  by  27  Geo.  3,  Statutes  at  t» 
c.  16. — *^  Whereas  the  said  act  (meaning  15  Geo.  3.  c.  51.)  hath  nnder"^*?  ** 
"  been  attended  with  very  salutary  effects,  and  in  case  the  pro- 
*'  visions  therein  contained  were  extended  to  a  further  sum,  (but 
*'  yet  without  prejudice  to  the  convenience  arising  to  the  public 
"  from  the  negotiation  of  promissory  notes  and  inland  bills  of  ex- 
''  change  for  the  remittance  of  money,  in  discharge  of  any  balance 
*^  of  account  or  other  debt,)  the  good  purposes  of  the  said  act 
*^  would  be  further  advanced  ;^  Be  it  therefore  enacted,  That  all 
promissory  or  other  notes,  bills  of  exchange,  or  drafts,  or  under- 
takings in  writing,  being  negotiable  or  transferrable  for  the  pay- 
ment of  twenty  shillingSf  or  any  sum  of  money  above  that  sum, 
t$nd  less  than  Jive  pounds,  or  which  twenty  shillings,  or  above  that 
sum,  and  less  than  five  pounds,  shall  remain  undischarged,  and 
which  shall  be  issued,  within  that  part  of  Great  Britain  called 
England,  at  any  time  after  the  first  of  January,  1 778,  bhall  spe- 
cify the  names  and  places  of  abode  of  the  persons  respectively  to 
\vhom,  or  to  whose  order,  the  same  shall  be  made  payable,  and 
shall  bear  date  before  or  at  the  time  of  drawing  or  issuing  thereof, 
and  not  on  any  day  subsequent  thereto,  and  shall  be  made  payable 
within  the  space  of  twenty-one  days  next  after  the  day  of  the  date 
thereof;  and  shall  not  be  transferrable  or  negotiable  after  the  tim^ 
Uiereby  limited  for  payment  thereof;  and  ihat  every  indorsement 
to  be  made  thereon  shall  be  made  before  the  expiration  of  that 
time,  and  bear  date  at,  or  not  before  the  time  of  making  thereof; 
and  shall  specify  the  name  and  place  of  abode  of  the  person  qr 
persons  to  whom^  or  to  whose  order,  the  money  contained  in  every 
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12.  Form  of  a 
claim.    (The 
claimant  is  not 
iworo.) 


STATUTES   RELATIVE   TO 


A.  B.  of,  &c.  — ^ 
to .  from 


claims 
• .   for  • 


a  debt  of 


due 


upoD,   &c.  (ken 


state  the  promissory  note,  bill  of  exchange,  ifc.) 

Memorandum,  That  on  the  day  aud  year,  and  at  the  place 
above-mentioned,  A.  B.  of,  &c.  claimed  a  debt  under  the  com- 
mission of  bankrupt  awarded  and  issued  against  C.  D.  of,  &c. 
of  <£100  to  be  due  from  the  bankrupt  to  (the  person  for  whom 
the  claim  is  made),  by  note  of  hand. 


SECT.  X, 


Statute  9  <§'  10  JV.  3.    c.  17.  intituled,  «  An  Act  for 
**  the   better  Payment  of  Inland  Bills  of  £x- 


*'  changey 


Bills  of  exchange 
drawn  in  Eng- 
land, Ac.  of  ^5 
or  upwards,  pay. 
able  at  a  certain 
number  of  days, 
Ac. 


After  acceptance, 
and  three  aays 
after  it  is  due, 
laay  be  protested. 


'^  WHEREAS  great  damages  and  other  inconfenieiices  do 
<'  frequently  happen  in  the  course  of  trade  and  commerce,  by 
''  reason  of  delays  of  payment  and  other  neglects  on  inland  bills 
''  of  exchange  in  this  kingdom ;"  be  it  therefore  enacted  by  the 
King*s  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commona,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  saiDe, 
That  from  and  after  the  four  and  twentieth  day  of  June  next,  which 
shall  be  in  the  year  one  thousand  six  hundred  and  ninety-eight,  all 
and  every  trill  or  bills  of  exchange  drawn  in,  or  dated  at  aud  from^ 
any  trading  city  or  town,  or  any  other  place  in  the  kiiqrdom  of 
England,  dominion  of  Wales,  or  town  of  Berwick-Mpon-Twecd, 
of  the  sum  of  five  pounds  sterling  or  upwards,  upon  any  ptraon  or 
persons  of  or  in  London,  or  any  other  trading  city,  town,  or  any 
other  place  (in  which  said  bill  or  bills  of  exchange  shall  be  ac- 
knowledged  and  expressed  the  said  value  to  be  receited)^  and  is  and 
shall  be  drawn  payable  at  a  certain  number  of  days,  weeks,  or 
months  after  date  thereof,  and  from  and  after  preaentatioii  and  ac- 
ceptance of  the  said  bill  or  bills  of  exchange,  (wUch  acoeplmce 
shall  be  by  the  underwriting  the  same  under  the  party's  hand  so 
accepting)  and  after  tlie  expiration  of  three  days  after  the  said  kill 
€r  bills  shall  become  due,  the  party  to  whom  the  said  bill  or  lulls 
are  made  payable,  his  servant,  agent  or  assigns,  may  and  diall 
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cause  the  said  bill  or  bills  to  he  protested^  by  a  notary  public,  APPENDIX. 
and  in  default  cf  such  notary  public,    by  any  other  substantial  Further  provi- 

,  ,  .  MODS  relating 

person  of  the  city,    town,  or  place,  in  the  presence  of  two  or  hereto, 3& 4 
more  credible  witnesses,  refusal  or  neglect  being  first  m^de  of  due  which  ii made  fin* 
payment  of  the  same;  which  protest  shall  be  made  and  written  g^j^ ^sa^^ °isi 
under  a  fair  written  copy  of  the  said  bill  of  exchange,  in  the  Mod.  cues  in  the 

,  -  -  „       .  ^  law,  80.  373. 

words  or  form  foliovving :  6  Mod.  ao. 

'  KNOW  all  men,  that   1   A.B.   on   the  day  of  The  form  of  the 

at  the  usual  place  of  abode  of  the  said .  ^"*  **  ' 


^  bave  demanded  payment  of  the  bill,  of  the  which  the  above  is 

'  the  copy,  which  the  said did  not  pay,  wherefore. 

'  I  the  said do  hereby  protest  the  said  bill.     Pated 

'  this day  of 

II.  Which  protest  so  made  as  aforesaid,  shall,  within  fourteen  Protest  or  notice 
days  after  making  thereof,  be  sent,  or  otherwise  due  notice  shall  Sven^fn  foorteea 
be  given  thereof,  tq  the  party  from  whom  the  said  bill  or  bills  were  "*y*  "^^  "*^*» 
received,  who  is,  upon  producing  such  protest,  to  repay  the  said 

bill  or  bills,  together  with  all  interest  and  charges  from  the  day 
such  bill  or  bills  were  protested ;  for  which  protest  shall  be  paid 
a  sum  not  exceeding  the  sum  of  sixpence*;  and  in  default  or  neg- 
lect of  such  prote9t  made  and  sent,  or  due  notice  given  within  the  . 
days  before  limited,  the  person  so  failing  or  neglecting  thereof, 
is  aqd  shall  be  liable  to  all  cos|s,  damages,  and  interest,  which  do 
and  shall  accrue  thereby. 

III.  Provided  nevertheless,  that  in  case  any  s\ich  uiland  bill  or  Billlost orrais- 
bills  of  exchange  shall  happen  to  be  lost*  or  miscarried  trithin  th^  to  rive'^^or. 
time  before  limited  for  tlie  payment  of  the  same,  then  the  drawer 

of  tlie  said  bill  pr  bills  is  and  sl^all  bjp  obliged  to  give  another  bill 
or  bill9  of  the  same  tenor  with  tho^e  first  given,  the  person  or 
persons  to  whom  they  are  and  shall  be  so  delivered,  giving  securi^, 
if  demanded,  to  the  said  drawer,  to  indemnify  him  against  all 
persons  whatsoever,  in  case  the  said  bill  or  bills  of  exchange  so 
alleged  to  be  lost  or  miscarried,  shall  be  found  again. 


'  As  to  protest  and  constructions  on  this  statute,  ante,  396,  &c. 

*  Ante,  398.-4  T.  R.  170. 

*  As  to  lost  bills  and  constructions  on  this  clause,  ante,  19^,  8^c. 
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APPEVDIX.   "  spcctivcly,  by  the  space  of  three'  days  after  demand  thereof,  made 
■■  "  by  the  holder  or  holders  of  such  notes,  drafts,  or  undertakings 

''  in  writing,  it  shall  and  may  be  lawful  for  any  one  or  more  of  His 
'^  Majesty's  justices  of  the  peace  for  the  county,  riding,  city,  divi- 
''  sion  or  place,  where  the  person  or  persons  respectively  refuain; 
<'  so  to  pay  any  of  such  notes,  drafts,  or  undertakings  in  writii^ 
"  as  last  aforesaid,  shall  or  may  happen  to  be  or  reside,  and  such 
''  justice  or  justices  is  or  are  hereby  required,  upon  complaint 
"  made  by  the  holder  or  holders  thereof,  to  summon  the  persoa 
"  or  persons  against  whom  such  complaint  shall  be  made,  and 
*'  after  his,  her,  or  tlieir  appearance,  or  in  deftiult  thereof,  upoo 
"  due  proof  upon  oath  (and  which  oath  such  justice  or  justices  is 
<'  or  are  hereby  empowered  to  administer)  of  such  summons  or 
*'  warning  having  been  given,  such  justice  or  justices  shall  pro* 
''  ceed  to  hear  and  determine  the  said  complaint,  and  awaid  such 
sum  to  be  paid  by  the  person  or  persons  respectively  liabk  to 
the  payment  of  every  such  note,  draft  or  undertaking  in  writii^ 
to  the  holder  or  holders  thereof,  as  shall  appear  to  sodi  justict 
^'  •  or  justices  to  be  due  thereon,  together  with  such  a  sum  far  costs, 
^  not  exceeding  the  sum  of  twenty  shillings,  as  to  such  justice  or 
**  justices  shall  seem  meet ;  and  if  any  penon  or  persons  shaD 
'^  refiise  or  neglect  to  pay  or  satisfy  such  sum  of  money,  as  upon 
^  such  complaint  as  aforesaid  shall  be  adjudged,  upoo  the  saoM 
''  being  demanded,  such  justice  or  justices  shall,  by  warrant  under 
**  his  or  their  hand  and  seal,  or  hands  and  seals,  cause  the  sane 
<<  to  be  levied  by  distress  and  sale  of  the  goods  of  the  party  so 
*<  neglecting  or  refusing  as  aforesaid,  together  with  all  cosU  aad 
^'  chaigesatt ending  such  distress  and  sale,  returning  the  overpfais, 
''  if  any,  to  the  owner.'* 


it 
it 

it 


f  Extended  to  seven  days  by  the  37th  Geo.  5.  c.  6i.  s.  e. 
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STAMP  ACT. 
55  GEO.  S.  c.  184. 

Jn  Act  for  repealing  the  Stamp  Duties  on  Deeds, 
Law  Proceedings,  and  other  written  or  printed 
Instruments,  and  the  Duties  on  Fire  Insurances, 
and  on  Legacies  and  Successions  to  personal  Estate 
upon  Intestacies^  now  payable  in  Great  Britain ; 
and  for  granting  other  Duties  in  lieu  thereof 

N.B.  TAe  new  duties  to  commence  and  take j^lace  from 
and  after  the  Slst  August,  18 15, 

Section  X.  And  be  it  further  enacted.  That,  from  and  after  the  lostnunentohar* 
passing  of  this  act,  all  instruments  for  or  upon  which  any  stamp  but  of  s&ide^ 
or  stamps  shall  have  been  used  of  an  improper  denomination  or  ^°^  ^*^^* 
rate  of  duty,  but  of  equal  or  greater  value  in  the  whole  with  or 
than  the  stamp  or  stamps  which  ought  regularly  to  have  been  used 
thereon,  shall  nevertheless  be  deemed  valid  and  effectual  in  the 
law ',  except  in  cases  where  the  stamp  or  stamps  used  on  ^uch  in-  Exception, 
stniments  shall  have  been  specially  appropriated  to  any  other  in- 
strument^ by  having  its  name  on  the  face  thereof. 

JXl.  And  be  it  further  enacted^  That  if  any  person  shall  make,  Makins,  &e.  bills 

.     .  J       •       J       •        J  1.  11  ^  of  exchange, 6ic'. 

sign  or  issue,  or  cause  to  be  made,  signed  or  issued,  or  shall  accept  not  doly  stemped. 

or  pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  bill  of  ex- 
change, draft  or  order,  or  promissory  note  for  the  payment  of 
money,  liable  to  any  of  the  duties  imposed  by  this  act,  without  the 
same  being  duly  stamped  for  denoting  the  duty  hereby  charged 
thereon,  he,  she  or  they  shall,  for  every  such  bill,  draft,  order  or 
note,  forfeit  the  sum  of  fifty  pounds.  Penalty. 

XII.  And  be  it  further  enacted,  That  if  any  person  or  persons  Post  dating  hilb 
aliall  make  and  wsue,  or  cause  to  be  made  aiid  bsued,any  bill  of  ^  ^^  '***^ 
exchange,  draft  or  order,  or  promissory  note  for  the  payment  of 
□doiiey,  at  any  time  after  date  or  sight,  which  shall  bear  date  sub* 
sequent  to  the  day  on  which  it  shall  be  issued,  so  that  it  shall  not 
in  fkct  become  payable  in  two  months,  if  made  payable  after  date 
>r  in  sixty  days,  if  made  payable  after  sight,  next  after  the  day  on 
^bich  it  shall  be  issued,  unless  the  same  shall  be  stamped  for  de- 
loting  the  duty  hereby  imposed  on  a  bill  of  exchange  and  pro« 
Kiissory  note  for  the  payment  of  money  at  any  time  exceeding  two 
nonths  after  date,  or  sixty  days  after  sight,  he,  she  or  they  shall^ 

xx2 
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Penalty. 

Issuing  unstamp- 
ed flrafls  on 
bankers,  withont 
specifying  place 
where  issued,  or 
if  post  dated. 


Penalty. 

Receiving,  &c. 
such  dral'ts. 


Penalty. 

Bankers  paying 
tlien. 


Penalty^ 


Promissory  notes 
to  bearer  on  de* 
maiid,  not  ex- 
ceeding j£iOOf 
re-issued  by  on» 
pifimi  makers 
Hfvithout  further 
ty. 


STAMP   ACT, 

for  every  such  bill,  draft,  order  or  note,  forfeit  the  sum  of  one 
hundred  pounds. 

XIll.  And,  for  the  more  effectually  preventing  of  irauds  and 
evasions  of  the  duties  hereby  granted  on  bilk  of  eichange,  dnfts 
or  orders  for  the  payment  of  money,  under  colour  of  the  exemp- 
tion in  favour  of  drafts  or  orders  upon  bankers  or  persona  actiug 
as  bankers,  contained  in  the  schedule  hereunto  annexed,  be  it  fur- 
ther enacted.  That  if  any  person  or  persons  shall,  after  the  thirty- 
first  day  of  August,  one  thousand  eight  hundred  and  fifteen,  make 
aud  issue,  or  cause  to  be  made  and  issued,  any  bill,  draft  or 
order,  for  the  payment  of  money  to  the  bearer  on  demand,  upon 
any  banker  or  bankers,  or  any  person  or  persons  acting  as  a 
banker  or  bankers,  which  shall  be  dated  on  any  day  sabse- 
quent  to  the  day  on  which  it  ahall  be  issued,  or  wbicb  shall  not 
truly  specify  and  express  the  place  where  it  shall  be  issued,  or 
which  shall  not  in  every  respect  fall  within  the  said  exemplioo,  un- 
less the  same  shall  be  duly  stamped  as  a  bill  of  exchange,  accord- 
ing to  this  act,  the  person  or  persons  so  offending  shall,  for  ererr 
such  bill^  draft  or  order,  forfeit  the  stim  of  one  hmidred  pounds ; 
and  if  any  person  or  persons  shall  knowingly  receive  or  take  anj 
such  bill,  draft  or  order,  in  payment  of  or  as  a  security  for  the  sum 
therein  mentioned,  he,  she  or  they  shall,  for  every  such  bill,  draft 
or  order,  forfeit  the  sum  of  twenty  pounds ;  and  if  any  banker  or 
bankers,  or  any  person  or  persons  acting  as  a  banker,  upon  whon 
any  such  bill,  draft  or  order,  shall  be  drawn,  shall  pay,  or  cause  or 
permit  to  be  paid,  the  sum  of  money  therein  expressed,  or  asj 
part  thereof,  knowing  the  same  to  be  post  dated,  or  knowing  tbat 
the  place  where  it  was  issued  b  not  truly  specified  and  set  fbitli 
therein,  or  knowing  that  the  same  does  not  in  any  other  respect 
fall  within  the  said  exemption,  then  the  banker  or  bankers,  or 
person  or  persons  so  offending,  shall,  for  every  such  bill,  draft  or 
order,  forfeit  the  sum  of  one  hundred  pounds,  and  moreover  sUl 
not  be  allowed  the  money  so  paid  or  any  part  thereof,  in  acccoift 
against  the  person  or  persons,  by  or  for  whom  auch  IhU,  draft  or 
drder  shall  be  drawn,  or  his,  hej  or  their  executors  or  athnioistia- 
tors,  or  his,  her  or  their  assignees  or  creditors,  in  case  of  bank- 
ruptcy or  insolvency,  or  any  otlier  person  or  persona  clainiif 
under  liim,  her  or  them^ 

XIV.  And  be  it  further  enacted,  That,  firom  and  after  tk 
thirty-first  day  of  August,  one  thousand  eight  himdrcd  and  fifteen, 
it  shall  be  lawful  for  any  banker  or  bankers,  or  other  person  or 
persons,  who  shall  have  made  and  issued  any  pronusaory  oota  fer 
the  payment  to  the  bearer  on  demimd^  of  any  sum  of  money  not 
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exceeding  one  bundred  pounds  each,  duly  stamped  according  to  APPENDIX. 

the  directions  of  this  act,  to  re-issue  the  same  from  time  to  time, ■• 

after  payment  thereof,  as  often  as  be,  she  or  they,  shall  think  fit, 
without  being  liable  to  pay  any  further  duty  in  respect  tliereof ; 
snd  that  all  promissory  notes,  so  to  be  re-issued  as  aforesaid,  shall 
be  good  and  valid,  and  as  available  in  the  law,  to  all  intents  and 
purposes,  as  they  were  upon  the  first  issuing  thereof. 

XV.  And  be  it  further  enacted.  That  no  promissory  note  for  Such  notes  not 
the  payment  to  the  bearer  on  demand,  of  any  sum  of  money  not  duty,  though  re- 
exceeding  one  hundred  pounds,  which  shall  have  been  made  and  '*!"®*'  ^^  certain 
issued  by  any  bankers  or  other  persons  in  partnership,  and  for  strictly  the  ori- 
which  the  proper  stamp  duty  shall  have  been  once  paid  according 

to  the  provisions  of  this  act,  shall  be  deemed  liable  to  the  pay« 
meiit  of  any  further  duty  although  the  same  shall  be  re-issued  by 
and  as  the  note  of  some  only  of  the  persons  who  originally  made 
and  issued  the  same,  or  by  and  as  the  note  of  any  one  or  more  of 
the  persons  wb^  originally  made  and  issued  the  same,  and  any 
other  person  or  persons  in  partnership  with  him  or  them  jointly  ; 
nor  although  such  note  if  made  payable  at  any  other  than  the 
place  where  drawn,  shall  be  re-issued  with  any  alteration  therein 
only  of  the  house  or  place  at  which  the  same  shall  have  been  at 
first  made  payable. 

XVI.  And  be  it  further  enacted,  That  all  promissory  notes  for  Notes  re  issuable 
the  payment  to  the  bearer  on  demand,  of  any  sum  of  money^  c.  ii9,or53G.5. 
which   sh^H  have  been  actually  and  bonajide  issued  and  in  circu-  ti^iioJf  re-iMnable 
lation,  before  or  upon  the  said  thirty-first  day  of  August,  one  till  end  of  U«ree 
thousand  eight  hundred  and  fifteen,   duly  stamped  according  to 

the  aforesaid  act  of  the  forty-eighth  year  of  His  Majesty's 
reign,  and  which  shall  dien  be  re-issuable  within  the  in- 
tent and  meaning  of  that  act,  or  of  an  act  passed  in  the  fifty- 
third  year  of  His  Majesty's  reign,  for  altering,  explaining  and 
amending  the  said  former  act,  with  regard  to  the  duties  on  re- 
issuable  promissory  notes,  shall  continue  to  be  re-iysuable  until  the' 
expiration  of  three  years  from  the  date  thereof  respectively,  but 
not  afterwards,  without  payment  of  any  further  duty  for  the  same ; 
and  if  any  banker  or  bankers,  or  other  person  or  persons,  shall  at  In  what  case 

«t  ••■•<-i/>A  -.      bankers  issuing 

any  time  after  the  said  thirty*nrst  day  of  August,  issue  or  cause  to  promissory  n6tet. 

be  issued  for  the  first  time,  any  promissory  note  for  the  payment  of 

money  to  the  bearer  on  demand,  bearing  date  before  or  upon  that 

day,  he,  she  or  they,  shall,  for  every  such  promissory  note,'  forfeit  Penalty. 

the  sum  of  fifty  pounds. 

XVII.  Provided  always,  and,  in  regard  that  certain  bankers  in 
^Gotland  have  issued  prooiissory  notes  for  the  payment  to   the 
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AP|*£NDIX.  bearer  on  demand,  of  a  sum  not  exceeding  two  pounds  and  two 
jj^^^  ~  shillings  each,  with  the  dates  thereof  printed  therein,  and  many 

ed  dates  prior  to  Buch  notes  have  been  but  recently  issued  for  the  first  time,  althou^ 
reistuable  tiu  ^^y  ^V  »ppc^r  by  the  date  to  be  of  more  llian  three  years'  stand- 
48*0.3!  c!  149.      *"S»  be  it  further  enacted,  That  all  such  promissory  notes  as  last 

mentioned,  which  shall  have  been  actually  and  bonajide  issued  and 
in  circulation  before  or  upon  the  said  thirty-first  day  of  August, 
one  thousand  eight  hundred  and  fifteen,  duly  stamped  according 
to  the  said  act  of  the  forty-eighth  year  of  His  Majesty's  reign, 
and  which  shall  bear  a  printed  date  prior  to  the  thirty-first  day  of 
August,  one  thousand  eight  hundred  and  thirteen,  shall  continue 
to  be  re-issuable  until  the  thirty-first  day  of  August,  one  thousand 
eight  hundred  and  sixteen,  but  not  afterwards,  without  payment  of 
Inuini?  notes  with  any  further  duty  for  the  same ;  and  if  any  banker  or  bankers,  or 
Snt  tUiM.*^^        other  person  or  persons,  shall  at  any  time  after  the  said  thirty-first 

day  of  August,  one  thousand  eight  hundred  and  fifteen,  iasoe  or 

cause  to  be  issued,  for  the  first  tame,  any  such  promissory  note, 

bearing  a  printed  date  prior  to  the  said  thirty-first  day  of  Augost, 

one  thousand  eight  hundred  and  thirteen,  he  or  they  shall  for  eveiy 

Penalty.  promissory  note  so  issued,  forfeit  the  sum  of  fifty  pounds. 

Issuing  notes  in  XVlII.  And  be  it  further  enacted.  That  from  and  after  the 

ed  dates.      ^^  '  thirty-first  day  of  August,  one  thousand  eight  hundred  and  fifteen, 

it  shall  not  be  lawful  for  any  banker  or  bankers,  or  other  person  or 
persons,  to  issue  any  promissory  note  for  the  payment  of  money  t9 
the  bearer  on  demand,  liable  to  any  of  the  duties  imposed  by 
this  act,  with  the  date  printed  therein;  and  if  any  banker  or 
bankers,  or  other  person  or  persons,  shall  issue  or  cause  to  be  is- 
sued any  such  promissory  note  with  the  date  printed  therein,  he  or 
Penalty.  they  shall,  for  every  promissory  note  so  issued,  forfeit  the  sum  of 

fifty  pounds. 
Notes  re.i8^oabie       XIX.  And  be  it  further  enacted.  That  all  promissory  notes 

for  limited  period  .... 

cancelled  on  pay.  hereby  allowed  to  continue  re-issuable  for  a  limited  period,  but  not 
and  notes  not  re-'  afterwards,  shall  upon  the  payment  thereof  at  any  time  after  the 
leTrinmedi^^?'     expiration  of  such  period,  and  all  promissory  notes,  bills  of  ex- 
ou  payment.         change,  drafts  or  orders  for  money,  not  hereby  allowed  to  be  re- 
issued, shall,  upon  any  payment  thereof,   be  deemed  and  taken 
respectively  to  be  thereupon  wholly  dischaaged,  vacated  and  satis- 
fied, and  shall  be  no  longer  negotiable  or  available  in  any  numer 
whatsoever,  but  shall  be  forthwith  cancelled  by  the  person  or  per- 
sons paying  the  same;  and  if  any  person  or  persons  shall  re4ssoe 
or  cause  or  permit  to  be  re»issued,  any  promissory  note  beiebj 
allowed  to  be  re-issued  for  a  limited  period  as  aforesaid,  at  any 
time  after  the  expiration  of  tlie  term  or  period  allowed  for  that 


55  GEO.  S.  c.  184.  670 

purpose;  or  if  any  person  or  persons  shall  re-issue  or  cause  or  appendix, 
permit  to  foe  re-issued  anj  promissoxy  not^,  bill  of  eicbange,  draft  Re-Usuing  notcf, 
or  ordier  for  money,  not  hereby  allowed  to  be  re-issued  at  any  ^^* 
time  after  the  payment  thereof;  or  if  any  person  or  persons  pay- 
ing or  causing  to  be  paid  any  such  uote^  bill,  draft  or  order  as 
8lbresaid»  shall  refuse  or  neglect  to  cancel  tlie  same,  according  to  Kot  eancelHng 
the  directions  of  this  act,  then  and  in  either  of  those  cases,  the  "^^^*  ^^* 
person  or  persous  so  offending,  shall  for  every  such  note,  bill, 
draft  or  order  as  aforesaid,  forfeit  the  sum  of  fifty  pounds;  and  Penalty, 
in  case  of  any  such  note,   bill,  draft,  or  order,  being  re-issued  Re-issaini;  con- 
contrary  .to  the  intent  and  meaning  of  this  act,  the  person  or  furmerdutyt 
persons  re-issuing  the  same,  or  causing  or  permitting  the  same 
to    be    re-issued,    shall    also    be   answerable  and   accountable 
to  His   Majesty,   his  heirs   and  successors,  for  a   further  duty 
in  respect  of  every  such  note,    bill,    draft   or  order,  of  such 
and  the  same  amount  as  would  have  been  chargeable  thereon, 
iu  case  the  same  had  been  then  issued  for  the  first  time,  and  so 
from  time  to  time  as  often  as  the  same  shall  be  so  re-issued ; 
which  further  duty  shall  and  may  be  sued  for  and  recovered  ac- 
cordingly, as  a  debt  to  His  Msgesty,  his  heirs  and  successors ;  and 
if  any  person  or  persons  shall  receive  or  take  any  such  note,  bill.  Taking  notes, 
draft  or  order,  in  payment  of  or  as  a  security  for  the  sum  therein  trary  to  act.  ^"* 
expressed,  knowing  the  same  to  be  re-issued  contrary  to  the  in- 
tent and  meaning  of  this  act,  he,  she  or  they  shall,  for  every  such 
uote,  bill,  draft  or  order,  forfeit  the  sum  of  twenty  pounds.  Penalty. 

XX.  And  be  it  further  enacted,  That  all  promissory  notes  and  Notes  aad  bills 
Bank  post  bills,  which  shall  be  issued  by  the  Governor  and  Com-  ^^  "xempt  *'^' 
pany  of  the  Bank  of  England,    from  and  after  the  said  thirty-  ^^^^  »**"?  ^«*y- 
first  day  of  August,  one  thousand  eight  hundred  and  fifteen,  shall 

be  freed  and  exempted  from  all  the  duties  hereby  granted ;  and 
that  it  shall  be  lawful  for  the  said  Governor  and  Company  to  re** 
issue  any  of  their  notes  after  payment  thereof,  as  often  as  they 
shall  think  fit. 

XXI.  And  be  it  further  enacted.  That  the  composition  payable 
hy  the  said  Governor  and  Company  of  the  Bank  of  England  for 
tlie  stamp  duties  on  their  promissory  notes  and  Bank  post  bills, 

under  the  aforesaid  act  of  the  forty-eighth  year  of  His  Majesty's  48  0.3.C.  149. 
riBign,  shall  cease  from  the  fifth  day  of  April  last ;  and  that  the  1^^^"^  ^"^ 
said   Governor  and  Company  shall  deliver  to  the  said  commis* 
planers  of  stamps,  within  one  calendar  month  after  tlie  passing  of 
this  act,  and  afterwards  on  the  first  day  of  May  in  every  year 
V  h^st  the  present  stamp  duties  sliall  remain  in  force,  a  just  and 
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APl'fNDlx.    bearer  on  demand,  of  a  sum  not  exceeding  two  pounds  and  two 
. , — ; —  shillings  each,  with  the  dates  thereof  printed  therein,  and  xamrr 

NotM  with  print-         ,  ,  .  ^^       .     ^        •  t^       t 

ed  dates  prior  to  such  notes  have  been  but  recently  issued  for  the  first  tmie,  altiiough 
re-iuoable  tiu'  ^^y  ^^7  ^PP^^i'  by  the  date  to  be  of  more  than  three  years*  staad- 
ta^f*'  a^'^^^io       i"S>  ^  ^^  further  enacted,  That  all  such  promissory  notes  ai  Isst 

mentioned,  which  shall  have  been  actually  and  bonajide  issued  and 
in  circulation  before  or  upon  the  said  thirty-first  day  of  August, 
one  thousand  eight  hundred  and  fifteen,  duly  stamped  according 
to  the  said  act  of  the  forty-eighth  year  of  His  Majesty**  reign, 
and  which  shall  bear  a  printed  date  prior  to  the  thirty-first  day  of 
August,  one  thousand  eight  hundred  and  thirteen,  shall  continae 
to  be  re-issuable  until  the  thirty-first  day  of  August,  one  thousand 
eight  hundred  and  sixteen,  but  not  afterwards,  without  payroeot  of 
Inuing  notes  with  any  further  duty  for  the  same  ;  and  if  any  banker  or  bankers,  or 
Sit  tii*  ****  ^'   ^^^  P^"^"  °'  persons,  shall  at  ariy  time  afbr  the  said  tlurty-first 

day  of  August,  one  thousand  eight  hundred  and  fifteen,  issoe  or 

cause  to  be  issued,  for  the  first  time,  any  such  promiasoiy  note, 

bearing  a  printed  date  prior  to  the  said  thirty-first  day  of  August, 

one  thousand  eight  hundred  and  thirteen,  he  or  they  shall  for  evety 

Penalty.  promissory  note  so  issued,  forfeit  the  sum  of  fifty  pounds. 

iMuing notes  in  XVIII.  And  be  it  further  enacted.  That  from  and  afler  the 

ed  dattt.    ^""*'  thirty-first  day  of  August,  one  thousand  eight  hundred  and  fifteen, 

it  shall  not  be  lawful  for  any  banker  or  bankers,  or  odier  person  or 
persons,  to  issue  any  promissory  note  for  the  payment  of  money  ta 
the  bearer  on  demand,  liable  to  any  of  the  duties  imposed  by 
this  act,  with  the  date  printed  therein;  and  if  any  banker  or 
bankers,  or  other  person  or  persons,  shall  issue  or  cause  to  be  is- 
sued any  such  promissory  note  with  the  date  printed  therein,  he  or 
Penalty.  they  shall,  for  every  promissory  note  ao  issued,  forfeit  the  sum  of 

fifty  pounds. 
Notes  re-is^oable        XIX.  And  be  it  further  enacted,  That  all  promissory  notes 
cancelled  on  pay-  hereby  allowed  to  contintie  re-issuable  for  a  limited  period,  but  not 
Md"nSu7noVl!L'  afterwards,  shall  upon  the  payment  thereof  at  any  time  after  the 
led  ?mrt«?''*^f '     expiration  of  such  period,  and  all  promissory  notes,  bills  of  ei- 
eu  payment.         change,  drafts  or  orders  for  money,  not  hereby  allowed  to   be  re- 
issued, shall,  upon  any  payment  thereof,   be  deemed  and  taken 
respectively  to  be  thereupon  wholly  dischaaged,  vacated  and  satis* 
fied,  and  shall  be  no  longer  negotiable  or  available  in  any  manner 
whatsoever,  but  shall  be  forthwith  cancelled  by  the  person  or  po- 
aons  paying  the  same;  and  if  any  person  or  persons  diall  re-issue 
or  cause  or  permit  to  be  re-issued,  any  promissory  note  hereby 
allowed  to  be  re-issued  for  a  limited  period  as  aforesaid^  at  any 
time  after  the  expiration  of  tlie  term  or  period  allowed  for  that 
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from  tune  to  tune  after  the  payment  thereof,  as  often  as  theyvhall  APPENDIX, 
think  fit.  — — "-^ 


XXIV.  And  be  it  further  enacted,  That  from  and  after  the  Re-issnable  notes 
tenth  day  of  October,  one  thousand  eight  hundred  and  fifteen,  it  SSnkwJor  o4e«. 
shall  not  be  lawful  for  any  banker  or  bankers,  or  other  person  or  without  licence. 

rfc  -r*         Regulatioos  re- 

persons  (except  the  Governor  and  Company  of  the  Bank  of  Eng-  flpe^tiDgUdoaccv 

iMid),  to  issue  any  promissory  notes,  for  money  payable  to    the 
bearer  on  demand,  hereby  charged  with  a  duty  and  allowed  to  be 
re-issued  as  aforesaid,  withoat  taking  out  a  licence  yearly  for  that 
purpose  ;•  which  licence  shall  be  granted  by  two  or  more  of  the 
said  commissioners  of  stamps  for  the  time  being,    or  by  some 
person  authorized  in  tliat  behalf  by  the  said  commissioners,  or  the 
n^j^or  part  of  them,  on  payment  of  the  duty  charged  thereon  in 
the  Schedule  hereunto  annexed ;  and  a  separate  and  distinct  licence 
shall  be  ta^en  out,  for  or  in  respect  of  every  town  or  place  where 
any  such  promissory  notes  shall  be  issued  by,  or  by  any  agent  or 
ageiHs  for  or  on  account  df,  any  banker  or  bankers  or  other  person 
or  persons  ;  and  every  such  licence  shall  specify  the  proper  name 
or  nnmes  and  place  or  places  of  abode  of  the  person  or  persons, 
or  the  proper  name  and  description  of  any  body  corporate,  to 
whom  the  same  shall  be  granted,  and  also  the  name  of  die  town 
or  place  where,  and  the  name  of  the  bank,  as  well  as  the  partner- 
ship, or  other  name,  style  or  firm  under  which  snch  notes  are  to 
be  issued ;  and  w^re  any  such  licence  shall  be  granted  to  persons 
in  partnership,  the  same  shall  specify  and  set  forth  the  names  and 
places  of  abode  of  all  ilre  persons  concerned  in  the  partnership, 
whether  all  their  names  shall  appear  on  the  promissory  notes  to 
b<l  issued  by  ihem^  or  not ;    and  in  default  thereof  such  licence 
shall  be  absolutely  void ;  and  every  such  licence  which  shall  be 
granted  between  the  tenth  day  of  October  and  the  eleventh  day  of 
November  in  any  year,  shall  be  dated  on  the  eleventh  day  of  Od> 
tober ;  and  every  such  licence,  which  shall  be  granted  at  any  other 
time,  shall  be  dated  on  the  day  on  which  the  same  shall  be  granted ; 
and  every  such  licence  respectively  shall  have  effect  and  continue 
in  force  from  the  day  of  the  date  thereof  until  the  tenth  day  of 
October  following,  both  inclusive. 

XXV.  Provided  always,  and  be  it  further  enacted,  That  no  No  banker  to 
banker  or  bankers,  person  or  persons,  shall  be  obliged  to  take  out  San  fonr"uccnccs 

more  than  four  licences  in  all  for  any  number  of  towns  or  places  ^?  ^"^  nurotMr 

'^  of  towns  m  Scot* 

in  Scotland ;  and  in  case  any  banker  or  bankers,  person  or  persons  luid. 

shall  issue  such  promissory  notes  as  aforesaid,  by  theipselves  or 
their  agents,  at  more  than  four  different  towns  or  places  in  Scot- 
land, then  after  taking  out  three  distinct  licences  for  three  of  such 
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APPEVDIX.    true  account^  verified  by  the  oath  of  fittk  chisf  acCKMrntsnt,  of 
: ^  the  amount  or  value  of  all  iheir  promissory  notes  and  Bank  post 

Account  of  notes,  •  mi    •      •      i  .•  •        i      •  i_   r      .i_ 

^c.  hills  in  circulation,  on  sottie  given  day  in  every  week,  for  the  space 

of  three  years  preceding  the  sixth  day  of  April  in  the  year  in  which 

the  account  shall  be  delivered,  together  with  the  average  amoont 

Btnk  of  England  or  value  thereof  according  to  such  acconnt;    and  that  ibe  said 

tbn  iior  dat\'es  on   Governor  and  Company  shall  pay  into  the  hands  of  the  Receiver- 

biUa  and  notes.      General  of  die  Stamp  Duties  in  Great  Britain,  as  a  compositioa 

for  the  duties  which  would  otherwise  have  been  payable  for  thdr 
promissory  notes  and  Bank  post  bills  issoed  within  the  year,  reck- 
oning from  the  fifth  day  of  April  preceding  the  delivery  of  the 
said  accouDti  the  sum  of  three  thousand  five  huudred  pounds  for 
every  million,  and  after  that  rate  for  half  a  million,  but  not  lor  t 
less  sum  than  ludf  a  million,  of  the  said  average  amount  or  value 
of  their  said  notea  and  Bank  post  bills  in  circidatioti  ;  and  that 
one  half  part  of  the  sutti  so  to  be  ascertained  as  aforesaid  for 
each  year's  composition^  shall  be  paid  on  the  first  day  of  October, 
and  the  other  half  on  the  first  day  of  April  next  after  the  delivery 
of  auch  account  as  aforesaid. 

Composition  XXII.,  Provided  always,  and  be  it  further  enacted.  That  opov 

made  when  bank     ,,         . ,  ^  ,  ^  ...  .  , 

resume  cash  pay-  the  said  (Governor  and  Uompany  resunung  their  payments  m  cash, 

"'^^*  a  new  arrangement  for  the  c(Mnposition  for  the  stamp  duties,  par- 

able on  their  promissory  notes  and  Bank  poet  billsy  efaall  be  sub- 
mitted to  Parliament. 
The  bank  and  XXIII.  And  be  it  ftuiher  enacted,  That  from  and  after  die 

royal  t>aiik  of        thirty-first  day  of  August,  one  thousand  eight  hundred  and  fifteen, 

Scotland,  and         .,„.      ,^,-.^  .^  .,«. 

British  linen  It  shall  l>e  lawful  foT  the  Governor  and  Company  of  me  Bank  of 
i^nn.aii'^noites  Scotland,  and  the  Royal  Bank  of  Scotland,  and  the  Britiah  Lnea 
on  onxtamped  Company  in  Scotland  respectively,  to  issue  their  proraiasory  notes 
ing  for  duties.  for  the  sums  of  one  pound,  one  guinea,  two  pounds  and  two  gui- 
1, 16,*  neas,  payable  to  the  bearer  on  demand,  on  unstamped  paper,  in 

the  same  manner  as  they  were  authoriied  to  do  by  die  aforesaid 
act  of  the  forty*eighth  year  of  His  Majesty *s  reign  ;  they  the  said 
Governor  and  Company  of  the  Bank  of  Scotland,  and  the  Rojal 
Bank  of  Scotland,  and  British  Linen  Company,  respectively  givii^ 
such  security,  and  keeping  and  producing  true  accounts  of  all 
the  notes  so  to  be  issued  by  them  respi  ctiveiy,  and  accounting  for 
and  paying  the  several  duties  payable  in  respect  of  such  noieSi 
in  such  and  the  same  manner,  in  all  respects,  as  b  and  are  pre- 
scribed and  required  by  the  said  last-mentioned  act,  with  regard  to 
the  notes  thereby  allowed  to  be  issued  by  them  on  mistamped 
paper,   and  also  to  re«is2Aie  such  promissory  notes  respectitelj, 
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Great  Britain;  and  if  any  person  or  persons  shall  circulate  or  appendix, 
negotiate,  or  offer  in  payment,  or  shall  receive  or  take  in  pay-  '■ 
ment  any  such  promissory  note,   or   shall   demand   or  receive  socb  ootes^^c?* 
payment  of  the  whole  or  any  part  of  the  money  mentioned  ia 
such    promissory    note,    from    or    on    account  of  the  drawer 
thereof,  iu  Gneat  Britain,  the  same  not  being  duly  stamped  as 
aforesaid ;  or  if  any  person  or  persons  in  Great  Britain  shall  pay 
or  cause  to  be  paid  the  sum  of  money  expressed  in  any  such  note, 
not  being  duly  stamped  as  aforesaid,  or  any  part  thereof,  either  as 
drawer  thereof,  or  in  pursuance  of  any  nomination  or  appointment 
for  tliat  purpose  therein  contained,  the  person  or  persons  so  offend- 
ing shall,  for  every  such  promissory  note,  forfeit  the  sum  of  twenty  Penalty, 
pounds :  Provided  al ways,  that  this  clause  shall  not  extend  to  Proviso  for 
promissory  notes  made  and  payable  only  in  Ireland. 


SCHEDULE— PART  I. 

Inland  BILL  of  EXCHANGE,  Draft  or  Order 
to  the  bearer^  or  to  order,  either  on  demand  or 
otherwise,  not  exceeding  two  months  after  date,  or 
sixty  days  after  sight,  of  any  sum  of  money, 

Amounting  to  40^.  and  not  exceeding  5L  5$ 

Exceeding  5l.  5s.  and  not  exceeding  20/. 

Exceeding  QOL  and  not  exceeding  SO/.   • 

Exceeding  30/«  and  not  exceeding  50/.   . 

Exceeding  50/.  and  not  exceeding  100/. 

Exceeding  100/.  and  not  exceeding  200/. 

Exceeding  200/.  and  itot  exceeding  300/. 

Exceeding  300/.  and  not  exceeding  500/. 

Exceeding  500/.  and  not  exceeding  1 ,000/. 

Exceeding  1,000/.  and  not  exceeding  2,000/. 

Exceeding  2,000/.  and  not  exceeding  3,000/. 

Exceeding  3,000/.         .... 
Inland  BILL  of  EXCHANGE,  Draft  or  Order 
for  the  payment  to  tlie  bearer,  or  to  order,  at 
any  time  exceeding  two  months  after   date,  or 
sixty  days  after  sight,  of  any  sum  of  money, 

Amounting  to  40s.  and  not  exceeding  5/.  5s 

Exceeding  5/.  5s.  and  not  20/. 

Exceeding  20/.  and  not  exceeding  30/.   • 

Exceeding  30/.  and  not  exceeding  50/.  . 

Exceeding  50/.  and  not  exceeding  100/. 

Exceeding  100/.  and  not  exceeding  200/. 


Duty. 

£      s.     d. 
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towns  or  places,  such  banker  or  bankers,  person  or  persons  sbsll 
be  entitled  to  have  all  the  rest  of  such  towns  or  places  iockided 
iu  a  fourth  licence. 

XXVI.  Provided  also,  and  be  it  further  enacted^  That  whoe 
any  banker  or  bankers,  person  or  persons  applying  for  a  licence 
under  this  act,  would  under  the  said  act  of  the  forty-eighth' 
year  of  His  Majesty's  reign  have  been  entitled  to  have  two  or 
more  towns  or  places  in  England,  included  in  one  licence,  if  this 
act  had  not  been  made,  such  banker  or  bankers,  person  or  persons, 
shall  have  and  be  entitled  to  the  like  privilege  under  this  act. 

XXVII.  And  be  it  furilier  enacted.  That  thebanker  or  baakeis, 
or  other  person  or  persons  applybg  fOr  any  such  licence  as  afore- 
said, shall  produce  and  leave  with  the  proper  oflker,  a  spedii^cn 
of  the  promissory  notes  proposed  to  be  issued  by  him  or  them,  to 
the  intent  that  the  licence  may  be  framed  accordingly  i  and  if  aoj 
banker  or  bankers,  or  other  person  or  persons  (except  the  said 
Governor  and  Company  of  the  Batik  of  England)  shall  issue  or 
cause  to  be  issued  by  any  agent,  any  promissory  note  for  money 
payable  to  the  bearer  on  demand,  hereby  charged  with  a  duty,  and 
allowed  to  be  re-issued  as  aforesaid,  without  being  licensed  so  to 
do  in  the  manner  aforesaidj  or  at  any  other  town  or  place,  or  under 
any  other  name,  style  or  firm,  than  shall  be  specified  in  bis  or  their 
licence,  tlie  banker  or  bankers,  or  other  person  or  persons  so 
offending,  shall,  for  every  such  offence,  forfeit  the  sum  of.  oat 
hundred  poimds, 

XXVIII.  And  be  it  further  enacted,  Tlmt  where  any  such 
licence  as  aforesaid  shall  be  granted  to  any  persons  in  partnerJiip^ 
the  same  shall  continue  in  force  for  the  issuing  of  promissory  notes 
duly  stamped,,  under  the  name,  style  or  firm  therein  specified, 
until  the  tenth  day  of  October  inclusive  following  the  date  thereof 
notwithstanding  any  alteration  in  the  partnership. 

XXIX.  And  be  it  further  enacted.  That,  finom  and  after  the 
passing  of  this  act,  promissory  notes  for  the  payment  of  money 
to  the  bearer  on  demand,  made  out  of  Great  Britain,  or  purport- 
ing to  be  made  by  or  ou  the  behalf  of  any  person  or  perscms  resi- 
dent out  of  Great  Britain,  shall  not  be  negotiable  or  be  negotiated, 
or  circulated  or  paid  'nx  Great  Britain,  whether  the  same  shall  be 
made  payable  in  Great  Britain,  or  not,  unless  the  same  shall  have 
paid  such  duty,  and.be  stamped  iu  such  manner,  as  the  law  re- 
quires for  promissory  notes  of  the  like  tenor  and  value  made  la 
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Great  Britain;  and  if  any  person  or  persons  sball  circulate  or  APP£yt>xx« 

negotiate,  or  offer  in  payment^  or  shall  receive  or  take  in  pay-  — ; • — 

ment  any  such  promissory  note,  or  shall  demand  or  receive  «acS  aote*^ to?' 
payment  of  the  nbole  or  any  part  of  the  money  mentioned  in 
such  promissory  note,  from  or  on  account  of  the  drawer 
thereof,  in  Great  Britain,  the  same  not  being  duly  stamped  as 
aforesaid ;  or  if  any  person  or  persons  in  Great  Britain  shall  pay 
or  cause  to  be  paid  the  sum  of  money  expressed  in  any  such  note, 
not  being  duly  stamped  as  aforesaid,  or  any  part  thereof,  either  as 
drawer  thereof,  or  in  pursuance  of  any  nomination  or  appointment 
for  that  purpose  therein  contained,  the  person  or  persons  so  offend- 
ing shall,  for  every  such  promissory  note,  forfeit  the  sum  of  twenty  Penalty, 
pounds :  Provided  always,  that  this  clause  shall  not  extend  to  Proviso  for 
promissory  notes  made  and  payable  only  in  Ireland. 


Ireland. 


SCHEDULE— PART  L 

Inland  BILL  of  EXCHANGE,  Draft  or  Order 
to  the  bearer^  or  to  order,  either  on  demand  or 
otherwise,  not  exceeding  two  months  after  date,  or 
sixty  days  after  sight,  of  any  sum  of  money, 

Amounting  to  40s,  and  not  exceeding  5L  5$ 

Exceeding  6/.  5s.  and  not  exceeding  20/. 

Exceeding  20/.  and  not  exceeding  50/.   . 

Exceeding  30/.  and  not  exceeding  50/.   . 

Exceeding  50/.  and  not  exceeding  100/. 

Exceeding  100/.  and  not  exceeding  200/. 

Exceeding  200/.  and  tiot  exceeding  300/. 

Exceeding  300/.  and  not  exceeding  500/. 

Exceeding  500/.  and  not  exceeding  1,000/. 

Exceeding  1,000/.  and  not  exceeding  2,000/. 

Exceeding  2,000/.  and  not  exceeding  3,000/. 

Exceeding  3,000/.         .... 
Jiiland  BILL  of  EXCHANGE,  Draft  or  Order 
for  the  payment  to  the  bearer^  or  to  order,  at 
any  time  exceeding  two  months  after   date,  or 
sixty  days  after  sight,  of  any  sum  of  money, 

Amounting  to  405.  and  not  exceeding  5/.  5s 

Exceeding  5/.  5s.  and  not  20/. 

Exceeding  20/.  and  not  exceeding  30/.   • 

Exceeding  30/.  and  not  exceeding  50/.  • 

Exceeding  50/.  and  not  exceeding  100/. 

Exceeding  1 00/.  and  not  exceeding  200/. 


Duty. 

£      s.     i/. 
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^ Exceeding  £00/.  and  not  exceeding  300/.         .  0    6  0 

Exceeding  300/.  and  not  exceeding  500/.        .  0    8  6 

Exceeding  500/.  and  not  exceeding  1,000/.      •  0  12  6 

Exceeding  1 ,000/.  and  not  exceeding  2,000/.  0  15  0 

Exceeding  2,000/.  and  not  exceeding  3,000/.  15  0 

*  Exceeding  3,000/.         .         .         .         .        .  1  10  0 


Inland  BILL,  Draft  or  Order  for  tlie  payment 
of  any  sum  of  money  though  not  made  pay* 
able  to  the  bearer,  or  to  order,  if  the  same^ 
shall  be  delivered  to  the  payee,  or  some  person 
on  bis  or  her  behalf       •         •         •         .      \ 


The  same  dutif 
a$  OH  a  bill 
of  excham 
for  the  lilt 
sum,  payable 
to  bearer  or 
order. 


In^wd  BILL,  Draft  or  Order  for  the  payment^ 
of  any  sum  of  moneyi  waekly,  monthly,  or  at 

any  other  stated  periods,  if  made  payable  to  ^  ®"  ^ 

the  bearer,  or  to  order,  or  if  delivered  to  the  hmrer  or  or- 

payee,  or  some  person  on  his  or  her  behalf,  j  der  on  demand 

where  the  total  amount  of  ihe  money  thereby  |  J^*"   ^    '*'? 

made  payable  shall  be  specified  therein,  or  can  I  7^.  /  -«««„/ 
be  ascertained  therefrom 


The  same  duty 


bill 


The  same  dut 
as  on  a 
Av\i  where  the  tola!  ^mmmt  of  die  money  I    ondemandfor 

tiiereby  made  payable  abaii  be  indefinite    {    the  sum  tkert- 


mly. 

i\nd  the  following  instmments  shall  be  deemed 
and  taken  to  be  inland  hills,  drafts  or  orders 
for  the  payment  of  money  within  the  intent 
and  meaning  of  this  schedule ;  videlicity 

AW  drafts  or  orders  for  the  payment  of  any 
aum  of  money  by  a  bill  or  promissory  note, 
or  for  the  delivery  of  any  such  bill  or  note 
iti  payment  or  satisfaction  of  any  sum  of 
money;  where  such  drafts  or  orders  shall 
require  the  payment  or  delivery  to  be  made 
to  the  bearer,  or  to  order,  or  shall  be  deli- 
vered to  the  payee,  or  some  person  on  bis 
or  her  behalf. 

Ail  receipts  given  by  any  banker  or  bankers^ 
or  other  person  or  persons,  for  money  re« 


I    in     expressed 

[or 
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ceivedy  which  diall  eoiitlei  or  be  iutended 
to  entide,  the  person  or  perMMis  paying  the 
money,  or  the  bearer  of  9uch  receipta,  to 
receive  the  like  aam  from  any  diird  peraon 
or  persons. 
And  all  bilis^  drafiU  or  orders,  for  the  payment 
of  any  sum  of  money  out  of  nxty  particular 
iiind  which  may  or  may  not  be  available,  or 
upou  any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen, 
if  the  same  shall  be  made  payable  to  the 
bearer,  or  to  order,  or  if  the  same  shall  be 
delivered  to  the  payee  or  some  person  on 
his  or  her  behalf* 

Foreign  BILL  of  EXCHANGE  (or  Bill  of^ 
Exchange  drawn  in  but  payable  out  of  Great' 
Britain)  if  drawn  singly  and  hot  in  a  set  • 
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The  same  duiy 
as  on  an  tit- 
land  bill  of 
the  same  a- 
nwunt  and  ie^ 
nor. 


Foreign  BILLS  of  EXCHANGE,  drawn  in  sets 

according  to  the  custom  of  merchants,  for  every 

bill  of  each  set,  where  the  sum  made  payable 

thereby  shall  not  exceed  100/.  •        •        .        0     16 

And  where  it  shall  exceed  100/.  and  not  ex* 

ceedSOO/.        .        .        ,        •        .        .        0    3    0 
And  where  it  shall  exceed  200/.  and  not  ex« 

ceed500/. 0    4    0 

And  where  it  shall  exceed  500/.  and  not  ex-* 

ceed  1,000/. 0    5    0 

And  where  it  shall  exceed  1,000/.  and  not  ex- 
ceed 2,000/.    :        0    7    6 

And  where  it  shall  exceed  2,000/.  and  not  ex« 

ceed  3,000/. 0  10    0 

And  where  it  shall  exceed  SflOOL  .        .        0  15    0 


Exemptions  from  the  preceding  and  all  other  Stamp 

Duties. 

All  bills  of  exchange,  or  Bank  post  bills,  issued 
bjf  the  Governor  and  Company  of  the  Bank 
of  England* 
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*•  AH  bills,  orders,  remiUance  bills  and  remii'- 

taAce  certificates,  drawn  by  commissioned 
officers,  masters  and  surgeons  in  the  navy, 
or  by  any  commissioner  or  commissioners  of 
the  navy,  under  the  authority  of  the  act 

35  Gc(K  s.  c  94.  passed  in  the  S5th  year  of  His  Majesty* s 

reign,  for  the  more  expeditious  Payment  of 
the  Wages  and  Pay  of  certain  Officers  be* 
longing  to  the  Navy* 
All  bills  drawn  pursuant  to  any  former  act  or 
nets  of  Parliament  by  the  commissioners  of 
the  navy,  or  by  the  commissioners  for  vio' 
tualling  the  navy,  or  by  the  commissionersfor 
managing  the  Transport  service,  and  for  tak^ 
ing  care  of  sick  and  wounded  seamen,  upon, 
and  payable  by  the  treasurer  of  the  navy. 
All  drafts  or  orders  for  the  payment  of  any 
sum  of  money  to  the  bearer  on  demand,  and 
drawn  upon  any  banker  or  bankers,  or  any 
person  or  persons  acting  as  a  banker,  who 
shall  reside  or  transact  the  business  of  a 
banker,    within    ten  miles    of  the    place 
where  such  drafts  or  orders  shall  be  issued, 
provided  such  place  slmll  be  specified  in  such 
drafts  or  orders ;    and  provided  the  same 
shall  bear  date  on  or  before  tlie   day  on 
which  the  same  shall  be  issued ;  and  provide 
ed  the  same  do  not  direct  the  payment  to  be 
made  by  bills  or  promissory  notes. 
All  bills,  for  the  pay  and  allowances  of  His 
Majesty's  land  forces,  or  for  other  expendi" 
tares  liable  to  be  charged  in  the  public  regi-^ 
mental  or  district  accounts,  which  shall  be 
drawn  according  to   the  forms  now  pre-* 
$cribed  or  hereafter  to  be  prescribed  by  His 
Majesty's  orders,  by  the  paymasters  of  re- 
giments  or  corps,  or  by  the  chief  paymastetp 
or  deputy  paymaster,  and  accountant  of  the 
army  depot,  or  by  the  paymasters  of  recrmt-^ 
ing  districts,  or  by  the  paymasters  of  detaclt-- 
ments,  or  by  the  officer  or  officers  authorized  to 
perform  the  duties  ofthepaymastership  dur^ 
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BILL— con/iifttcif. 

Mg  a  vacancy  f  or  the  absence,  suspension  or  in^ 
capacity  of  any  sueh  paymaster  as  aforesaid  \ 
save  and  except  such  bills  as  shall  be  drawn 
in  favour  of  contrectors  or  odiers,  who  fiimish 
bread  or  forage  to  His  Majest/s  troops,  and 
who  by  their  contracts  or  agreements  shall  be 
liable  to  pay  the  stamp  duUes  on  the  bilk  given 
in  payment  fojr  the  articles  supplied  by  then. 

PROMISSORY  NOTE  for  the  payment,  to  the 
bearer  oa  demand,  of  any  sum  of  money. 
Not  exceeding  one  pound  and  one  shilling 
Exceeding  1/.  Is.  and  not  exceeding  2/.  9m. 
Exceeding  21.  2s.  and  not  exceeding  5l.  5s. 
Exceeding  5/.  5s.  and  not  exceeding  10/. 
Exceeding  10/.  and  not  exceeding  20/.  • 
Exceeding  201.  and  not  exceeding  50/.  • 
Exceeding  SO/,  and  not  exceeding  50/.  • 
Exceeding  5QL  and  not  exceeding  ]00/« 

Which  said  notes  may  be  re^issued  after 
payment  thereof,  as  often  as  shall  be 
thought  fit. 

PROMISSORY  NOTE  for  the  payment,  in  any 
other  manner  than  to  the  bearer  on  demand,  but 
not  exceeding  two  months  ofter  date,  or  sixty 
days  after  sight,  of  any  sum  of  money, 

Amounting  to  405.  and  not  exceeding  5U  5s. 
Exceeding  5l.  5s.  and  not  exceeding  20/. 
Exceeding  20/.  and  not  exceeding  SO/.  • 
Exceeding  SO/,  and  not  exceeding  50/.  • 
Exceeding  50/.  and  not  exceeding  100/. 

These  notes  are  not  to  be  re-issued  after 
bemg  once  paid. 

PROMISSORY  NOTE  for  the  payment,  eUher 
to  the  bearer  on  demand,  or  in  any  other  manner 
than  to  the  bearer  on  demand^  but  not  exceeding 
two  months  t^ter  date,  or  sixty  days  after  sight, 
of  any  sum  of  money, 

Exceeding  100/.  and  not  exceeding  200/. 

Exceedmg  200/.  and  not  exceeding  500/. 

Exceeding  500/.  and  not  exceeding  500/. 

Exceeding  500/.  and  not  exceeding  1,000/.    . 


£.    s.    d. 
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APPENDIX.   PROMISSORY  NOTE-can/tiiiitt/. 

Exceeding  1,000/.  and  oot  exceeding  2,00Q/. 

Exceeding  12,000/.  and  not  exceeding  SflOOl. 

Exceeding  3,000/.       .         .         .         •         • 

The  notes  zrenot  io  be  re^iaued  after 

*  being  once  paid. 

PROMISSORY  MOTE  for  tfie  payment  to  the 
bearer  or  otherwise,  at  any  time  exceeding  two 
months  after  date,  or  sixty  days  after  siglit,  of  any 
sum  of  money, 

Amounting  to  405.  and  not  exceeding  5/.  5f .  .  0    16 

Exceeding  5L  5s.  and  not  exceedii^  201.       •  0    £  0 

Exceeding  201.  and  not  exceeding  30/.  .        •  0    2  6 

Exceeding  30/.  and  not  exceeding  60/.  .         .  0    3  6 

Exceeding  50/.  and  not  exceeding  100/.          •  0    4  6 

Exceeding  100/.  and  not  exceeding  200/.         .  O    5  0 

Exceeding  200/.  and  not  exceeding  300/.        .  0    6  0 

Exceeding  300/.  and  not  exceeding  500/.        .  0    8  6 

Exceeding  500/.  and  not  exceeding  1,000/.     .  0  12  6 

Exceeding  1,000/.  and  not  exceeding  2,000/.  0  15  0 

Exceeding  2,000/.  and  not  exceeding  3,000/.  15  0 

Exceeding  3,000/. 1  10  0 

These  notes  are  not  to  be  re- tsanee/ after 
being  once  paid. 

CTiessmeJaj 


asonapToms- 
sory  note,  fay- 
Me  in  /en 
than  two 
months  after 


PROMISSORY  NOTE   for  the  payment  of 

any  sum  of  money  by  instalments,  or  for  the 

payment  of  several  sums  of  money  at  different  J 

days  or  times,  so  that  the  whole  of  the  money  |    date  for  a  um 

to  be  paid  shall  be  definite  and  certain    .        .      ^9^^/  ^^  '*^ 

whole  amount 

of  ihemtmof 

_  to  bepaid. 

And  the    following   instruments   shall   be 

deemed   and   taken    to    be   Promissory 

Notes,  wiiilin  die  intent  and  meaning  of 

this  Schedule;  viz. 

All  notes,  proniisii^  the  payment  of  any  sum 

or   sums  of  money  out  of  any  particular 

fmid,  which  may  or  may  not  be  available ; 

or  upoi)  any  condition  or  contingency,  which 

XBa>  or  may  not  be  performed  or  happen ;  if 

the   same    shall  be  made  payable  4o  ^ 
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bearer,  or  to  order,  and  if  the  same  shall  —-_— — 

be  definite  and  certain,  and  not  amount  in 
the  whole  to  twenty  pounds. 
And  all  receipts  for  money  deposited  in  any 
bank,  or  in  the  hands  of  any  banker  or 
bankers,  which  shall  contain  any  agreement  * 
or  memorandum,  importing  that  interest 
shall  be  paid  for  the  money  so  deposited. 

Exemptions  from  the  Duties  on  Promissory 

Notes. 

AH  notes,  promising  the  payment  tf  any  sum 

or  sums  of  money  out  of  any  particular 

fund,  which  may  or  may  not  be  available; 

or  upon  any  condition  or  contingency,  which 

may  or  may  not  be  performed  or  happen ; 

xehere  the  same  shall  not  be  made  payable  to 

the  bearer  or  to  order,  and  also  where  the 

same  shall  be  made  payable  to  the  bearer  or 

io  order,  if  the  same  shall  amount  to  twenty 

pounds,  or  be  indefinite* 

And  all  other  instruments,   bearing  in  any 

degree  the  form    or  style  of  pronmsory 

notes,   but  which  in  law  shall  be  deemed 

spedtU  agreements,  except  those  hereby  ex'^ 

presaly  directed  to  be  deemed  profmsMory 

nptes. 
But  such  of  the  notes  and  instruments  here 

exempted    from  the   duty  on  promissory 

notes  shall  nevertheless  be  liable  to  the  duty 

which  may  attach  thereon,  as  agreements  or 

otherwbe. 

Exemptions  from  the  preceding  and  all  other 

Stamp  Duties. 
All  promissory  nota  for  the  payment  of  money, 
issued  by  the  Governor  and  Company  of  the 
Bank  of  England. 
PROTEST  of  any  bid  of  exchange  or  promissory 
note,  for  any  sum  of  money^ 

Not  amounting  to  Q.01.  .         •         .         •        0    2    0 

Amounting  to  20/.  and  not  amoiin^ng  to  100/.        0    S    0 

Y  Y 
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— __         Amountiiig  to  lOOl.  and  not  amotmtiiig  to  500/.     0    6    0 

Amountii^  to  500/.  or  npwards    •        •        •        0  10    0 
PROTEST  of  any  other  kmd     .        •        •        .        0    5    0 
And  for  every  sheet  or  piece  of  paper,  parch* 
meot  or  vellum,  upon  which  the.  same  shall 
be  written,  afiter  the  first,  a  furdier  pi  ogres* 
sive  duty  of     •        ;        •        .        •        •        0    5    0 


STATUTE  AGAINST  USURY. 


12  AtfH.  ST.  8.C.  16. 

Jh  Act  to  reduce  the  Rate  of  Interest^  without  anj 
Prefudice  to  Farliamentart/  Securities. 

WHEREAS  the  redudng  of  interest  to  ten,  and  from  thence  to 
eight,  and  theuce  to  six  in  the  hundred,  halh  from  tine  to  Vam^ 
by  experience,  t^een  found  veiy  beneficial  to  the  advauceoMnt  of 
trade,  and  improvement  of  landy :  and  whereas  the  heavy  bnrda 
of  the  late  long  and  expensive  war,  hath  been  chiefly  borne  bj  tin 
ovrners  of  the  land  of  this  kingdom,  by  reason  whereof  thqriim 
been  necessitated  to  contract  veiy  large  debts,  and  therebyj  and  by 
the  abatement  in  the  value  of  their  lands,  are  become  greatly  im- 
poverished :  and  whereas  by  reason  of  the  great  interest  and  proit 
which  hath  been  made  of  money  at  home,  the  foreign  trade  of  dsii 
nation  hath  of  late  years  been  mudi  neglected,  and  at  diis  tmt 
there  is  a  great  abatement  in  the  value  of  the  merdiandizea,  vans, 
and  commodities  of  this  kingdom,  both  at  home  and  in  forces 
parts,  whither  they  are  transported :  and  whefeas  for  the  redresi  of 
these  mischiefs,  and  the  preventing  the  increase  of  die  same,  it  is 
absolutely  necessary  to  reduce  the  h^  rate  of  interest  of  six  pooods 
in  the  hundred  pounds  for  a  year  to  a  nearer  proportion  with  Ac 
interest  allowed  for  money  in  foreign  states;  be  it  iherefosv  enKted 
by  tlie  Queen's  Most  Excellent  Majesty,  by  and  with  the  advioessd 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  is 
this  present  Pariiament  assembled,  and  by  4ie  authori^  of  tbt 
same.  That  no  person  or  persons  whatsoever,  from  and  mfter  Ac 
nine  and  twentieth  day  of  September,  in  the  year  of  our  l/A 
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one  thousand  seven  hundred  and  fourteen/upon  any  contract  Mliich  APPENDIX. 

shall  be  made  from  and  after  the  said  nine  and  twentieth  day  of ""■"" 

September^  take  directly  or  indirectly^  for  loan  of  any  monies, 
Mares,  merchandize,  or  other  commodities  whatsoever,  above  the 
value  of  five  pounds  for  the  forbearance  of  one  hundred  pounds 
for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or 
for  a  longer  or  shorter  time ;  and  that  all  bonds,  contracts,  and 
assurances  whatsoever,  made  after  the  time  aforesaid,  for  payment 
of  any  principal,  or  money  to  be  lent  or  covenanted  to  be  per- 
formed upon  or  for  any  usury,  whereupon  or  whereby  there  shall 
be  reserved  or  taken  above  the  rate  of  five  pounds  in  the  hundred, 
as  aforesaid,  shall  be  utterly  void ;  and  that  all  and  every  person 
or  persons  whatsoever,  which  shall,  after  the  time  aforesaid,  upon 
any  contract  to  be  made  after  the  said  nine  and  twentieth  day  of 
September,  take,  accept,  and  receive,  by  way  or  means  of  any 
corrupt  bargain,  loan,  exchange,  chevisance,  shift,  or  interest  of 
any  wares,  merchandize,  or  other  thing  or  things  whatsoever,  or 
by  any  deceitful  way  or  means,  or  by  any  covin,  engine,  or  deceit- 
ful conveyance,  for  the  forbearing  or  givii^  day  of  payment  for 
one  whole  year,  of  and  for  their  money,  or  other  thing,  above  the 
5um  of  five  pounds  for  the  forbearing  of  one  hundred  pounds  for 
a  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a 
longer  or  shorter  term,  shall  forfeit  and  lose  for  every  such  ofience 
the  treble  value  of  the  monies,  wares,  merchandises,  and  other 
things,  so  lent,  bargained,  exchanged,  or  shifted. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid.  That 
all  and  every  scrivener  and  scriveners,  broker  and  brokers,  solicitor 
and  solicitors,  driver  and  drivers  of  bargains  for  contracts,  who 
shall,  after  the  said  nine  and  twentieth  day  of  September,  take  or 
receive,  directly  or  indirectly,  -any  sum  or  sums  of  money,  or  other 
reward  or  thing  for  brokage,  soliciting,  driving,  or  procuring  the 
loan,  or  forbearing  of  any  sum  or  sums  of  money,  over  and  above 
the  rate  or  value  of  five  shillings  for  the  loan,  or  for  forbearing  of 
one  hundred  pounds  for  a  year,  and  so  rateably,  or  above  twelve 
pence,  over  and  above  the  stamp-duties,  for  making  or  renewing 
of  the  bond  or  bill  for  loan,  or  forbearing  thereof,  or  for  any 
counter-bond  or  bill  concerning  the  same,  shall  forfeit  for  every 
such  offence  twenty  pounds,  with  costs  of  suit,  and  suffer  impri- 
sonment for  half  a  year;  the  one  moiety  of  all  which  forfeitures  to 
be  to  the  Queen's  Most  Excellent  Majesty,  her  heirs  and  succes- 
sors, and  the  other  moiety  to  him  or  them  that  will  sue  for  the 
same  in  the  same  county  where  the  several  offences  are  committed^ 

Y  Y  2 
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APPENDIX,   and  not  ekewbere,  by  action  of  debt,  b3l,  pfaunt,  or  infonnilioo, 
"—^^ ID  wbich  no  essoin,  wager  of  law,  or  protection  sball  be  allowed. 


58  GEO.  S.  c.  93. 

jin  Act  to  afford  Relief  to  the  boni  fide  Holders  of 
negotiable  Securities^  without  Notice  that  they 
were  given  for  a  usurious  Consideration  \ 

WHEREAS  by  the  laws  now  in  force,  all  contracts  and  assur- 
ances whatsoever^  for  payment  of  money,  made  for  a  usurioiB 
consideration,  are  utterly  void :  And  whereas  in  the  coone  of 
mercantile  transactions,  negotiable  securities  often  pass  into  the 
bands  of  persons  who  have  discounted  the  same  without  aoj  know- 
ledge of  the  original  considerations  for  which  the  same  were  gi«eii; 
and  the  avoidance  of  such  securities  in  the  hands  of  sndi  bona 
fide  indorsees  without  notice  Is  attended  with  great  hardship  sod 
injustice ;  for  remedy  thereof,  be  it  enacted  by  the  King's  Most 
Eiicellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Far- 

BUI  of  excbange   liament  assembled,  and  by  the  authority  of  the  same.  That  no 

or  promissory  , 

note  given  for  a     bill  of  exchange  or  promissoiy  note,  that  bhall  be  drawn  or  made 

demtioii  noTvoid  ^^^  ^®  passing  of  this  act  shall,  though  it  may  have  beeo  gireo 
In  tbehands  of      ^^  ^  usurious  consideration,  or  upon  a  usurious  contract,  be  void 

liad  no  notice        in  the   bands  of  an  indorsee  for  valuable  consideration,  unless 
Ibereof.  ... 

such  indorsee  had,   at  die  time  of  discounting  or  paying  sodi 

consideration  for  the   same,  actual  notice  that  such  bill  of  ei* 

change  or  promissory  note  had  been  originally  given  for  a  usuioia 

consideration,  or  upon  a  usiuious  contract. 


99  OEO.  3.  c.  85.  A.  D.  1799. 

An  Act  to  protect  Masters  against  Embezzlements 

by  their  Clerks  or  Servants. 

4 

■*  WHEREAS  bankers,   merchants,    and  others,  are,  in  the 
*  course  of  their  dealings  and  transactions,  frequently  obliged  to 

'  In  Lowes  v.  Mazzaredo,  1  Stark.  385.  it  was  held,  that,  if  the  psjce 
of  a  bill  ofexchaoge*  indorses  it  upon  an  usurious  contract  at  the 
time  of  the  contract,  a  boni  fide  holder  cannot  afterwards  recover 
upon  it  against  the  acceptor^  which  decision  just  preceded  this  scL 
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*  eotrust  their  servants,  clerks,  and  persons  employed  by  them  in   APPENDIX. 

*  the  like  capacity,  with  receiving,  paying,  negociating,  exchange  ' 
'  ing,  or  transferring,  money,  goods,  bonds,  bills,  notes,  bankers 

'  drafts,  and  other  valuable  efilcts  and  securities :  And  whereas 
^  doubts  have  bceu  entertained  whether  the  embezzling  of  the  same 

*  by  such  servants,  clerks,  and  others,  so  employed  by  their  mas* 

*  ters,  amounts  to  felony  by  the  law  of  £ngland,  and  it  is  expe- 
'  dient  that  such  offences  should  be  punished  in  the  same  manner 
'  in  both  parts  of  the  united  kingdom ;'  be  it  enacted  and  declared 
by  the  King's  Most  Excellent  Majesty,  by  and  with  the  advice  and 

consent  of  the  I^ords  Spiritual  and  Temporkl,  and  Commons,  in  this  Senrantsor  clerks 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  mooey  or  otlwr 
That  if  any  servant  or  clerk,  or  any  person  employed  for  the  pur-  n^wter's^account 
pose  in  the  capacity  of  a  servant  or  clerk,  to  any  person  or  persons  and  frandnlcntly 

*^  "^        "^  .  .  •  .  cnibcMling  or  se- 

whomsoever,  or  to  any  body  corporate  or  politic,  shall,  by  virtue  creting  any  part 

_,,  ^.  ^i«^t_»  •  '    thereof,  sliall  h% 

of  such  employment,  receive  or  take  mto  his  possession  any  money,  deemed  to  have 
goods,  bond,  bill,  note,  banker's  draft,  or  other  valuable  security,  Jhe^e'^a^ 
or  effects,  for  or  in  the  name  or  on  the  accoimt  of  his  master  or  *^^^  oflTenden 

,  t     t    II    i.       t  1      1  and  their  abettors 

masters^  or  employer  or  employers,    and  shall  fraudulently  em*  shall,  on  convic- 
bezzle,  secret,  or  make  away  with  the  same,  or  any  part  thereof^  be  "ransported  for 
every  such  offender  shall  be  deemed  to  have  feloniously  stolen  the  fourteen  yean, 
same  from  his  master  or  masters,    employer  or  employers,  for 
whose  use,  or  in  whose  name  or  names,  or  on  whose  account  the 
same  was  or  were  delivered  to,  or  taken  into  the  possession  of  such 
servant,  clerk,  or  other  person  so  employed,  although  such  money, 
goods,  bond,  bill,  note,. banker's  draft,  or  other  valuable  seou- 
rity,  was  or  were  no  otherwsie  received  into  the  possession  of  his 
or  their  servant,  clerk,  or  other  person  so  employed;  and  every 
such  offender,  his  adviser,   procurer,   aider    or  abettor,   being 
thereof  lawfully  convicted  or  attainted,  shall  be  liable  to  be  trans- 
ported to  such  parts  beyond  the  seas  as  his  majesty,  by  and  with 
the  advice  of  his  privy  council,  shall  appomt,  for  any  term,  not 
exceeding  fourteen  3*ears,  in  the  discretion  of  the  court  before 
whom  such  offender  shall  be  convicted  or  adjudged. 
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APPENDIX, 


52  GEO.  3;  c.  63.  A.  D.  1812. 

Ail  Act  for  More  effectually  preventing  the  Emhez- 
zletnent  of  Securities  for  Money  and  other  Effecttf 
left  or  deposited  for  safe  Custody^  or  other  sptcial 
Purpose^  in  the  Hands  of  Bankers^  Merchants^ 
Brokers^  Attornies  or  other  Agents. 

*  WHEREAS  it  is  expedient  that  due  provision  should  be  msde 

'  to  prevent  the  embezzlement  of  government  and  other  secunuo 

'  for  money,  plate,  jewels  and  other  personal  effects,  dqposited 

'  for  safe  custody,  or  for  any  special  purpose,  with  bankers,  mer- 

'  chants,  brokers,  attomies  and  other  agents,  entrusted  bytbeir 

*  customers  and  employers;*  be  it  therefore  enacted  by  the  King's 

Persons  subject    Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 

for  embef clement  the  Lords  Spiritual  and  Temporal,  and  Conmions,  in  this  present 

otfa^^sec^Uy^for  Parliament  assembled,  and  by  the  authority  of  the  same.  That  if 

mooey  entonsted   apy  person  or  persons  with  whom  (as  banker  or  bankers,  mercfaiat 

or  merchants,  broker  or   brokers,  attorney  or  attomies,  or  sgeot 
or  agents  of  any  description  whatsoever)  any  ordnance  debentore, 
exchequer  bill,  navy,  victualling  or  transport  bill,  or  other  bill, 
warrant  or  order  for  the  payment  of  money,  state  lottery  ticket  or 
certiiicate,  seaman's  ticket,  bank  receipt  for  payment  of  any  loaoi 
India  bond  or  other  bond,  or  any  deed,  note  or  other  security  for 
money,  or  for  any  share  or  interest  in  any  national  stock  or  fund  ot 
this  or  any  other  country,  or  in  the  stock  or  fund  of  any  corpora- 
tion, company  or  society  established  by  act  of  parliament  or  roval 
charter,  or  any  power  of  attorney  for  the  sale  or  transfer  of  any 
such  stock  or  fund,  or  any  share  or  interest  theron,  or  any  pbte» 
jewels  or  otiier  personal  effects,  shall  have  been  deposited,  or 
ishall  be  or  remam  for  safe  custody,  or  upon  or  for  any  special  pur- 
pose (without  any  authority,  either  general,  special,  conditiosHd  or 
discretionary,  to  sell  or  pledge  such  debenture,  bill,  warrant,  order, 
state  lottery  ticket  or  certificate,  seaman's  ticket,   bank  receipt, 
bond,  deed,  note  or  other  security,  plate,  jewels  or  other  pcrsoail 
effects,  or  to  sell,  transferor  pledge  the  stock  or  fund,  or  dure  or 
interest  in  the  stock  or  fund  to  which  such  security  or  povrcr  of 
attorney  shaU  relate)  shall  sell,  negociate,  transfer,  asqgn,  pledge, 
embezzle,  secrete  or  in  any  manner  mpply  to  his  or  their  ovn  nse 
or  benefit,  any  such  debenture,  bill,  warrant,  order,  state  lottm 
ticket  or  certificate,   seamen's  ticket,  bank  receipt,  bond,  deed. 
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Qote  or  odier  tecnrity,  ts  hereinbefore  mentioned^  plate,  jeweb  appenptx. 

or  odMT  personal  cffecU,  or  the  stock  or  fund,  or  share  or  interest 

in  the  stock  or  ftind  to  which  such  security  or  power  of  attorney 
ahall  rehte,  in  violation  of  good  faith,  and  contrary  to  the  special 
purpose,  for  which  the  thnq^  hereinbefore  mentioned,  or  any  or 
ddier  of  them,  shall  have  been  deposited,  or  shall  have  been  or 
remamed  with  or  in  the  hands  of  such  person  or  persons,  with  in« 
tent  to  defraud  the  owner  or  owners  of  any  such  instrument  or 
secority,  or  the  person  or  persons  depositing  the  same,  or  the 
owner  or  owners  of  the  stock  or  fund,  share  or  interest,  to  which 
auch  security  or  power  of  attorney  shall  relate,  every  person  so  of- 
fending in  any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor, 
and  being  thereof  convicted  according  to  law,  shall  be  sentenced 
to  transportation  for  any  term  not  exceeding  fourteen  years,  or  to 
receive  such  other  punishment  as  may  by  law  be  inflicted  on  a  per- 
son or  persons  guilty  of  a  misdemeanor,  and  as  the  court  before 
which  such  offender  or  offenders  may  be  tried  and  convicted  shall 
adjudge. 

'  IL  And  whereas  it  is  usual  for  persons  having  dealings  with 
'  bankers,  merchants,  brokers,  attomies  and  other  agents,  to  de* 
*  posit  or  place  in  the  hands  of  such  bankers,  merchants,  brokers^ 
'  attomies  and  other  agents,  sums  of  money,  bills,,  notes,  drafts, 
<  cheques  or  orders  for  the  payment  of  moneys  with  directions  or 
'  orders  to  invest  the  monies  so  paid,  or  to  which  such  bills,  notes, 
^  drafts,  cheques  or  orders  relate,  or  part  thereof,  in  the  purchase 
'  of  stocks  or  funds,  or  in  or  upon  government,  or  other  securities 
'  for  money,  or  to  apply  and  dispose  thereof  in  other  ways  or 
'  for  other  purposes ;  and  it  is  expedient  to  prevent  embezzlement 


'  and  malversation  in  such  cases  also ;'  Be  it  therefore  enacted  by  For  preventiog 
the  authority  aforesaid,  tiiat  if  any  such  banker,  merchant,  broker,  orhen'^fromdift- 
attomey  or  other  agent,  in  whose  hands  any  sum  or  sums  of  pos>ng  for  their 

,^  own  ote  of  pro- 

money,  bill,  note,  draft,  dieque  or  order  for  the  payment  of  any  perty  deposiua 

sum  or  sums  of  money  shall  be  placed,  with  any  order  or  orders 

in  writing,  and  signed  by  the  party  or  parties  who  shall  so  deposit 

or  place  the  same,  to  invest  such  sum  or  sums  of  money  or  the 

money  to  which  such  bill,  note,  draft,  cheque  or  order  as  afore- 

aaid  shall  relate,  in  the  purchase  of  any  stock  or  fund,  or  in  or 

upon  government  or  other  securities,  or  in  any  other  way  or  fur 

any  other  purpose  specified  in  such  order  or  orders,  shall  in  any 

manner  apply  to  bis  or  their  own  use  and  benefit,  any  such  sum 

or  sums  of  money,  or  any  such  bill,  note,  draft,  cheque  or  order 
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APPEXDlx.  for  the  payment  of  any  som  or  siiiiu  of  money  aa  lieraidiefoit 
— ~~"""'"~*"~"  mentionedi  in  violation  of  good  faith  and  contiary  to  the  apecial 

purpose  specified  in  the  direction  or  order  in  writing  heffmnbefori 

mentioned,  with  intent  to  defraud  the  owner  or  ownors  of  any  sud 

sum  or  sums  of  moneyi  or  order  for  the  payment  of  any  aon  or 

«ums  of  money ;  every  person  so  offending  in  any  part  of  the 

United  Kingdom,  shall  in  like  manner  be  deemed  and  taken  to  be 

guilty  of  a  niisdeiyieanor,  and  being  convicted  thereof  acoordini 

to  law,  shall  inciir  and  suffer  such  punishment  as  hereinbefore  aieo- 

'  tioned, 

Aetnot  to  prevent      III.  Provided  always,  and  be  it  further  enacted  by  the  audio* 

moMv\lae  on^°^  ^>^y  aforesaid,  that  nothing  herein  contained^  shall  eatCDd,  or  be 

seeuntiet.  construed  to  extend,  to  prevent  any  of  the  persona  beronbefore 

mentioned  from  receiving  any  money  which  shall  be  or  becomt 
actually  diie  and  payable  upon  or  by  virtue  of  any  of  the  instm- 
ments  or  securities  hereinbefore  mentioned,  accordii^  to  the  teaor 
and  effect  thereof,  in  such  manner  as  he  or  they  might  have  doue^ 
sf  this  act  had  not  been  made. 
Kot  to  extend  to  IV.  Provided  also,  and  be  it  fturther  enacted  by  the  andioritj 
privy  to  offence/  aforesaid,  that  the  penalty  by  this  act  annexed  to  tfie  commisaion 

of  any  offence  intended  to  be  guarded  against  by  this  act,  shall  not 

extend  or  be  construed  to  extend  to  any  partner  or  partners,  or 

other  person  or  persons  of  or  belonging  to  any  partnership,  sodetj 

or  fimi,  fsxcept  only  such  partner  or  pertners,  person  or  persons, 

as  shall  actually  commit  or  be  accessary  or  privy  to  the  comaus* 

sion  of  such  offence;  any  thing  herein  contained  to  the  contruy  ia 

anywise  notwitbstandbg. 

Not  to  lessen  any       V.  Provided  also,  and  be  it  further  enacted  by  the  authority 

equity  regarding    sforesaid,  that  nothing  in  this  act  contained,  nor  any  proceeding, 

party  agsrieved.    conviction  OF  judgment  to  be  bad  or  taken  thereupon^  shall  hinder, 

prevent,  lessen  or  impeach  any  remedy  at  law  or  in  equity,  which 
any  party  or  parties  aggrieved  by  any  offence  against  this  act  n^gbt 
or  would  have  had,  or  have  been  entitled  to  if  this  act  had  not 
been  made,  nor  any  proceeding,  conviction  or  judgment  had  been 
bad  or  taken  thereupon ;  but  nevertheless  the  conviction  of  any 
offender  against  this  act  shall  not  be  received  m  evidence  in  any 
action  at  law,  or  suit  in  eqmty,  against  such  offender;  and  far- 
tlier,  that  no  person  shall  be  liable  to  be  convicted  by  any  evidence 
whatever,  as  an  offender  against  this  act,  in  respect  of  any  act, 
matter  or  thing  done  by  him,  if  he  shall  at  any  time  previously  te 
his  being  indicted  for  such  offence,  have  disclosed  such  act,  matter 
or  thing  on  oath,  under  or  in  consequence  of  any  compulsoiy  pro> 
cess^  of  any  court  of  law  or  equity,  in  any  acti<Mi,  suit  or  proceed- 
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ing,  in  or  to  which  he  shall  have  been  a  party,  and  which  ahall   APPENDIX, 
have  been  bona  jidt  instituted  by  the  party  aggrieved  by  the  act,   " 
matter  or  thing,  which  shall  have  I>een  committed  by  such  of- 
fender aforesaid. 

VJ.  Provided* always,  and  it  is  hereby  expressly  enacted  and  de-  Not  toafTeet  tmt- 
dared,  that  nothing  in  this  act  contained  Aatl  feXtefld  td  or  affect  J^J^o*^ '°o'«fi»* 
any  person  or  persons  being  a  trustee  or  trustees  in  or  under  any 
marriage  settlement,  will  or  other  deed  or  instrument,  or  being  a 
mortgagee  or  mortgagees  of  any  property  -whatsoever,  whether 
real  or  personal,  in  respect  of  any  act  or  acts  done  by  any  such 
person  or  persons  in  relation  to  the  property  comprized  in  or  af- 
fected 1^  any  siieh  trust  or  mortgage  as  aforesaid. 

VII.  Provided  always,  and  be  it  enacted,  that  every  person  Puaishmeniof 
wbo  shall  comokit  in  Scothmd  any  offence  against  this  act,  which  SfscothBd!"  '"^ 
by  the  provisions  thereof  is  constituted  a  misdemeanor,  shall  be 

liable  to  be  punished  by  fine  and  imprisonment,  or  by  either  of 
them,  or  by  transportation  for  any  Xesxxk  not  ezceedmg  fourteen 
years,  as  the  judge  or  judges  before  whom  such  offender  shall  be 
tried  and  convicted  may  direct. 

VIII.  Provided  always,  and  it  is  hereby  enacted,  that  nothing  Actnottoraitrain 
berein  contained  .Ml  extend  to  restrain  any  banker,  merchant,  ^'^".f^r 
broker,  attorney  or  other  agent,  from  selling,  negociating,  trans-  tooDwliichthey 
ferring  or  otherwise  dispoemg  of  any  securities,  property  or  other 

effects  as  aforesaid,  in  their  custody  or  possession,  upon  which 
they  shall  have  any  lien,  claim  or  demand,  which  by  law  entitles 
them  to  sell  or  dbpose  thereof,  unlea  such  sale,  transfer  or  other 
disposal  shall  eitend  to  a  greater  number  or  to  a  greater  part  of 
•uch  securities,  property  or  other  effects  as  aforesaid  than  shall  be 
requisite  or  necessary  JFor  the  purpose  of  paying  or  satisfying  such 
lieo,  claim  or  demand ;  any  thing  hereinbefore  contaioed  to  the 
contrary  thereof  in  anyuise  notwithstanding. 
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*  N.  B.  The  interest  on  a  bill  or  note  (except  when  it  earriet  interest  by  the  tenns 
of  it  from  the  date)  is  to  be  calculated  from  the  time  it  fell  due,  until  the  day  when 
£nal  judgment  will  be  signed.  The  calculation  may  be  at  the  rate  of  one  peaaj  for 
each  pound  each  month,  but  the  above  table  affordt  the  moce  predie  OMide  of 
calculating. 
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0 
0 
0 
3 
3 
2 
2 
2 


1 
2 
3 

4 
5 

7 
8 

9 
30 

20 
30 
40 
50 
60 
70 
80 

90 
100 
200 
300 
400 
500 


25  t)AT8 

£  s.   d.f. 


O 
0 
0 
0 
0 
0 
0 
0 
0 
0 
.0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 
1 
1 


0 

o 
o 
o 
o 
o 
o 

0 
0 
0 

1 

2 
2 
3 
4 

4 

'>5 

6 


0  3 

1  2 


2 
3 


1 
1 


4  0 

4  3 

5  3 

6  2 

7  1 

8  0 

4  1 

0  2 

8  3 

5  0 

1  1 

9  2 
5  3 
1  3 


6"  10  0 

13  8  1 
0  6  2 
7     4  3 

14  2  3 


26  Days 
£  i.    d.f. 


0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 


0  0 

0  0 

0  0 

0  0 


o 
1 

2 
2 
3 
4 
4 
5 
6 
7 


0  14 

1  1 
1  8 
1   15 


0  3 

1  2 

2  2 

3  1 

4  1 

5  0 

5  3 

6  3 

7  2 

8  2 
5  0 
1  2 

lO  0 
62 

3  1 

n  3 

8  1 

4  3 

1  I 

2  3 

4  1 

5  3 
7  1 


27  Days 


0 
0 
0 
0     0 
0     0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
0 
0 


0 
0 

o 

0 
0 

1 

2 
2 
3 
4 
5 
5 
6 
7 


0  14 

1  2 

1    9 
1  16 


0 

I 

2 
3 
4 

5 
6 
7 
7 


3 
3 
2 
2 
1 
1 
0 
0 
3 


8  3 
5  3 


2 
11 
8 
5 
2 
11 

7 
4 

9 

2 

6 
11 


2 
2 
1 
1 
0 
0 
3 
3 
2 
1 
3 
3 


28  Days 


0 
0 

o 

0 
0 
0 
0  0 
0     0 


0 
0 
0 
0 

o 

0 


0 

0 
0 

o 


0 
0 

1 

2 


0     3 

0     3 

0     4 

0 

0 

0 

0 


5 

6 
6 

7 


0  15 

1  3 
1  10 

1   18 


rf./. 


0 
1 
2 
3 
4 
5 
6 

7 
8 

9 
6 

3 

0 

10 

7 

4 

1 

10 


3 
3 
3 
2 
2 
2 
1 
1 
1 
0 
1 
2 
3 
0 
0 
1 
2 
3 


8  0 
4  0 
O  0 
8  0 
4  1 


29  Days 
d.f. 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 

o 

0 


0 
0 
0 

o  o 

0  0 

0  o 

0  0 

0  0 

0  0 


0 

1 

2 
3 
3 
4 
5 

6 
7 
7 


0  15 

1  3 
1   11 

I    19 


0 
1 

2 
3 
4 
5 
6 

7 
8 

9 
7 

4 

2 

11 

9 
6 

4 

1 
11 
10 
10  0 

9  1 

8  2 


3 
3 
3 
3 

3 
2 
2 
2 
2 
2 
0 
2 
0 
2 
0 
2 
1 
3 
1 
2 


30  Days 

£  s.   d,f. 


0 
0 
0 
0 
0 

0 
0 
0 

o 

0 
0 
0 
0 

o 

0 
0 

o 

0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

2 
3 

4 
4 
5 
6 
7 


0    8 

0  l6 

1  4 

1  IS 

2  1 


0 
1 
2 
3 

4 
5 
6 

7 
8 

9 
7 
5 
3 
1 
11 

9 
6 

4 
2 
5 

7 

10 

1 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
2 
2 
1 
1 
0 
0 
3 
3 
2 
1 
3 
2 
0 


INTEREST  TABLE, 
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1  Month 

2  Months 

3  Mokthb 

4  Months 

5  Months 

6  Months 

£ 

£ 

s. 

rf./. 

£ 

9, 

rf./ 

£ 

«. 

^•/. 

£ 

«. 

d.f. 

£ 

*.    d./. 

£   M. 

d.f. 

1 

0 

0 

1  0 

0 

0 

2  0 

0 

0 

3  0 

0 

0 

4  0 

0 

0     5  0 

0   0 

60 

2 

0 

0 

2  0 

0 

0 

4  0 

0 

0 

6  0 

0 

0 

8  0 

0 

0  10  0 

0    I 

0  0 

5 

0 

0 

3  0 

0 

0 

6  0 

0 

0 

9  0 

0 

1 

0  0 

0 

1     3  0 

0    I 

66 

4 

0 

0 

4  0 

0 

0 

S  0 

0 

1 

0  0 

0 

1 

4  0 

0 

1     8  0 

0   2 

0  0 

5 

0 

0 

5  0 

0 

0 

10  0 

0 

1 

3  0 

0 

1 

8  0 

0 

3     1  0 

0   2 

60 

6 

0 

0 

60 

0 

1 

0  0 

0 

1 

60 

0 

2 

0  0 

0 

260 

0   3 

0  0 

7 

0 

0 

7  0 

0 

1 

2  0 

0 

1 

9  0 

0 

2 

4  0 

0 

2  11  0 

0   3 

60 

8 

0 

0 

8  0 

0 

1 

4  0 

0 

2 

0  0 

0 

2 

8  0 

0 

3     4  0 

0     4 

e  0 

9 

0 

0 

9  0 

0 

1 

60 

0 

2 

3  0 

0 

3 

0  0 

0 

390 

0     4 

60 

10 

0 

0 

10  0 

0 

1 

8  0 

0 

2 

60 

0 

3 

4  0 

0 

4     2  0 

0     5 

0  0 

20 

0 

1 

8  0 

0 

3 

4  0 

0 

5 

0  0 

0 

6 

8  0 

0 

8     4  0 

0  10 

0  0 

ZO 

0 

2 

6  0 

0 

5 

0  0 

0 

7 

60 

0 

10 

0  0 

0 

12     6  0 

0  15 

0  0 

40 

0 

3 

4  0 

0 

6 

8  0 

0 

10 

0  0 

0 

IS 

4  0 

0 

16     8  0 

1     0 

00 

50 

0 

4 

2  0 

0 

8 

4  0 

0 

12 

60 

0 

16 

8  0 

0  10  0 

1     5 

0  0 

60 

0 

5 

0  0 

0 

10 

0  0 

0 

15 

0  0 

0 

0  0 

5     0  0 

1  10 

0  0 

70 

0 

5 

10  0 

0 

11 

8  0 

0 

17 

60 

3 

4  0 

9     2  0 

1  15 

0  0 

80 

0 

6 

8  0 

0 

13 

4  0 

1 

0 

0  0 

6 

8  0 

13     4  0 

2    0 

0  0 

90 

0 

7 

6  0 

0 

15 

0  0 

1 

2 

6  0 

10 

0  0 

17    6  0 

2     5 

0  0 

100 

0 

8 

4  0 

0 

l6 

8  0 

1 

5 

0  0 

13 

4  0 

2 

18  0 

2  10 

0  0 

200 

0 

16 

8  0 

1 

13 

4  0 

2 

10 

0  0 

3 

6 

8  0 

4 

3     4  0 

5     0 

0  0 

300 

1 

5 

0  0 

2 

10 

0  0 

3 

15 

0  0 

5 

0 

0  0 

6 

5     0  0 

7  10 

0  0 

400 

I 

13 

4  0 

3 

6 

8  0 

5 

0 

0  0 

613 

4  0 

8 

6     8  0 

10    0 

0  0 

500 

2 

1 

8  0 

4 

3 

4  0 

6 

5 

0  0 

8 

6 

8  0 

10 

8     4  0 

12  10 

0  0 

■ 

7  Months  J 

8  Months  ] 

9M0NTH8  jIO  Months] 

11  Months] 

12  Months 

£ 

£ 

«. 

dj 

£ 

s. 

^./ 

£ 

f. 

d.f,     £ 

9, 

d./. 

£ 

s.    d.f. 

£  s. 

d./' 

1 

0 

0 

7  0 

0 

0 

8  0 

0 

0 

9  0 

0 

0 

10  0 

0 

0  11  0 

0     I 

0  0 

2 

0 

1 

2  0 

0 

1 

4  0 

0 

1 

6  0 

0 

1 

8  0 

0 

1   10  0 

0    2 

0  0 

3    0 

1 

90 

0 

2 

0  0 

0 

2 

3  0 

0 

2 

60 

0 

290 

0    3 

0  0 

4 

0 

2 

4  0 

0 

2 

8  0 

0 

3 

0  0 

0 

3 

4  0 

0 

3     8  0 

0    4 

0  0 

5 

0 

2 

11  0 

0 

3 

4  0 

0 

3 

90 

0 

4 

2  0 

0 

470 

0    5 

0  0 

6 

0 

3 

6  0 

0 

4 

0  0 

0 

4 

60 

0 

5 

0  0 

0 

5     6  0 

0    6 

0  0 

7 

0 

4 

1    0 

0 

4 

8  0 

0 

5 

3  0 

0 

5 

10  0 

0 

6     5  0 

0    7 

0  0 

8 

0 

4 

8  0 

0 

5 

4  0 

0 

6 

0  0 

0 

6 

8  0 

0 

7     4  0 

0     8 

0  0 

9 

0 

5 

3  0 

0 

6 

0  0 

0 

6 

9  0 

0 

7 

60 

0 

8     3  0 

0    9 

0  0 

10 

0 

5 

10  0 

0 

6 

8  0 

0 

7 

6  0 

0 

8 

4  0 

0 

920 

0  10 

0  0 

20 

0 

n 

8  0 

0 

13 

4  0 

0 

15 

0  0 

0 

16 

8  0 

0 

18     4  0 

1     0 

0  0 

30 

0 

17 

60 

1 

0 

0  0 

1 

2 

6  0 

1 

5 

0  0 

I 

760 

1   10 

0  0 

40 

I 

3 

4  0 

1 

6 

8  0 

1 

10 

0  0 

1 

13 

4  0 

1 

16     8  0 

2     0 

0  0 

50 

1 

9 

2  0 

1 

13 

4  0 

1 

17 

60 

2 

1 

8  0 

2 

5  10  0 

2  10 

0  0 

60 

1 

15 

0  0 

2 

0 

0  0 

2 

5 

0  0 

2 

10 

0  0 

2 

15     0  0 

3     0 

0  0 

70 

2 

0 

10  0 

1 

o 

<•• 

6 

8  0 

2 

12 

60 

2 

18 

4  0 

3 

4     2  0 

3  10 

0  0 

80 

2 

6 

8  0 

2 

13 

4  0 

3 

0 

0  0 

3 

6 

8  0 

3 

13     4  0 

4    0 

0  0 

90 

2 

12 

6o 

3 

0 

00 

3 

7 

60 

3 

15 

0  0 

4 

260 

4  10 

0  0 

100 

2 

18 

'4  0 

3 

6 

8  0 

3 

15 

0  0 

4 

3 

4  0 

4 

118  0 

5     0 

0  0 

200 

5 

16 

8  0 

6 

13 

40 

7 

10 

0  0 

8 

6 

8  0 

9 

3     4  0 

10     0 

0  0 

300 

8 

15 

po 

10 

0 

00 

11 

5 

0  0 

12 

10 

0  0 

13 

15     0  0 

15     0 

0  0 

400 

11 

13 

4  0 

13 

6 

8  0 

15 

0 

0  0 

16 

13 

4  0 

18 

6     8  0 

20     0 

0  0 

500 

14 

11 

8  0 

l6  13 

40 

18 

15 

0  0 

20  16 

8  0 

22 

18    4  0 

25    0 

0  0 

INDEX. 


A. 

Abatement, 

in  action  against  one  of  two  joint  makers  of  a  note,  advantage  of 
omissions  of  the  other  must  be  taken  by  plea  in  abatement,  4S4. 

if  one  of  several  acceptors  is  an  infant,  and  he  is  left  out  of  the  do* 
claration,  plea  in  abatement  is  not  sustainable,  453* 

ABSCONDING.— (See  "  Remvoair) 

of  the  drawee,  [334. 

effect  thereof  as  to  presentraeat  for  acceptance  or  pay^nt,  S13« 
of  the  protest  thereupon  for  better  security,  309. 
of  drawer  or  indorser,  when  an  excuse  for  delay  in  notice  of  disiM^ 
nor,  274.  407- 

ABSENCE.-<See  "-rfA^coiirfing,*  '*  Remwair) 

ACCEPTANCE, 

to  what  bills  necessary,  206.  —  (See  "  PreieiUmeni  for  Aeeeptancef^ ' 

defined,  215. 
By  whom  to  be  fnade^  215,  21 6. 

by  an  executor  or  administrator,  but  he  is  personally  liable,  241.— 

Sec  ("  Ejpfcif^ar.")  [221. 

holder  is  entitled  to  insist  on  acceptance  according  to  tenor,  215. 

if  drawee  has  not  capacity  to  contract  bill  may  be  treated  as  dis« 

honored,  215, 6. 
by  an  agent,  215.  30  to  39.— (See  ^^AgefUTi 
question  whether  holder  bound  to  acquiesce  in  receiving  accept* 

ance  by  an  agent,  215. 
by  a  partner,  21 6.  30  to  52. — (See  ^«  fortnerr) 
there  cannot  be  a  si'rics  of  acceptors  to  same  bill,  215. 
by  one  person  when  bill  directed  to  two  not  in  partnership,  bill 
may  be  considered  as  dishonored,  2X6. 
The  time  when  to  he  made,  217  to  221. 

the  drawee  has  twenty*four  hours  to  accept  a  bill,  21f« 

promise  to  accept  before  bill  drawn  how  nr  valid,  217»  3,  9* 

on  a  blank  stamp,  219* 

may  be  after  the  bill  is  due,  220* 

may  .be  after  a  prior  refusal  to  accept,  220*  [220« 

how  far  such  acceptance  would  discharge  drawer  and  indorseriy 

what  liability  such  acceptor  would  incur,  220. 

drawee  ought  not  to  accept  if  he  knows  of  drawex^t  failure,  22P« 

when  it  jnay  be  made  idTter  drawer^s  deathy  221. 
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ACCEPT  ANCEr—(con/iiitterf). 

Ofthtformy  effect^  and  extent  of  acceptances,  221  to  238.  [221,  2. 

it  may  be  verbal  or  in  writing,  but  holder  may  insist  on  the  latter, 

holder  may  insist  on  one  according  with  the  bill,  221,2. 

the  holder  may  refuse  an  acceptance  payable  at  a  banker^s,  but  if 
he  does  not,  and  is  guilty  of  neglect,  drawer  and  indorsers  dis- 
charged, 221. 

what  is  an  acceptance  is  a  question  of  law,  and  not  of  fact,  222. 

may  be  on  the  bill  itself,  or  op  another  paper,  222,  3. 

a  letter  by  drawee  ta  the  drawer,  promising  to  accept  a  bill  al* 
ready  drawn,  is  an  acceptance,  223,  4. 

if  drawee  acknowledge  his  hand-writing  to  holder^  he  cannot  af- 
terwards insist  it  is  a  forgery,  224,  5. 
An  absolute  acceptance^  225  to  234. 

defined,  and  how  macfe,  225  to  230,  1. 

when  t^U  payable  after  sight  usual  to  add  the  date,  225. 

bat  when  such  date  is  not  in  the  same  hand-writing,  bat  the  ae« 
ceptanceis  written  un()er»  it  is  evidence  of  the  time  of  accept- 
ance, 225. 

irhen  made  by  other  than  drawee  his  name  should  appear,  225.' 

f  riva(e  mark  betjveen  banker  and  banker  when  ai)  acceptance,  226. 

by  a  partner  in  name  of  firm,  226,  51. 

bv  ^n  agent  for  principal,  226,  36. 

if  1^  bill  is  payable  in  a  large  town,  acceptance  should  point  oot 
a  particular  house  there,  226. 

and  if  it  does  not,  holder  may  protest,  226. 

effect  of  an  acceptance  payable  at  a  particular  place,  331  to  332. 

what  will  amount  to  an  acceptance,  226, 7-  230,  1. 

acceptance  may  be  implied,  227. 

what  is  sufficient  to  imply  an  acceptance,  227. 230,  1.  [230. 

detaining  a  bill  left  for  the  express  purpose  of  acceptance,  227>  S,9* 

the  same  where  a  bill  was  detained  some  time,  and  then  destroyed* 
229,  230. 

but  a  check  may  be  retained  by  a  banker,  and  then  returned,  230* 

•  a  verbal  or  written  promise  to  accept  an  existing  bill  is  an  ao» 

ceptance,  217,  8,  9-  230, 1.  [23K 

how  far  a  promise  to  accept  a  bill  not  drawn  will  bind,  217*  8,  9* 

instances  of  promises  held  to  amount  to  an  acceptance,  230, 1. 

a  promise  to  accept  on  an  executory  consideration,  how  far  bind- 
ing, 231. 

what  does  not  amount  to  an  acceptance,  232, 3. 

when  the  acceptance  is  doubtful,  drawee  may  rebut  the  presump- 
tion in  favor  of  it,  233,  4. 
A  conditional  acceptance^  294  to  237* 

defined,  234,  5.  [gcncy,  234,  5. 

drawee  may  mak^  conditional  acceptance  payable  ou  a  contin- 

but  holder  is  not  compellable  to  receive  it,  235. 

what  is,  and  what  is  not  a  cpnditional  acceptance,  235,  6. 

if  holder  receives  it  he  should  give  notice,  235.  [236* 

when  the  contingency  happens,  the  acceptance  becomes  absolute, 

bow  to  declare  on  such  an  acceptance^  236. — (jSec  "  DedaratiamTi 

bow  to  make  a  conditional  acceptance,  237- 

when  acceptance  in  writing  and  condition  not,  how  far  such  con- 
dition operates,  237.  [sible,  ^7* 

when  conditional  acceptance  ambiguouS|  parol  evidence  adou»> 
A  partial  or  varying  acceptance^  237>  8. 

what  it  is,  237* 

to  pay  party  237r  8. 
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ACCEPTANCE— (eoii/miifd)- 

A  partial  or  varying  aceeptance^amtinued). 

to  pay  at  a  difl'erent  time  or  place,  237, 8. 

to  pay  part  in  nioDcyy  part  in  bills«  $37,8. 

its  legal  obligatioo,  S37,  8. 

if  holder  accepts  such  acceptance,  he  should  give  notice^  SJS. 

of  the  liability  of  an  acceptor  in  general,  239  to  259. — (bee  *'  Ac* 

whether  an  acceptance  can  be  revoked,  843  to  245. 

bow  liability  of  acceptor  may  be  released  or  discharged,  245  tp  252. 

indemnity  to  acceptor,  and  his  right,  255«  6. 

liability  of  ft  third  person  promising  to  pay  a  bill,  252  to  254. 

when  necessary  to  describe  in  pleading -an  acceptance,  payable  at  a 

particular  place,  321  to  332.— (See  **  Deciaraiioa/*  *' Fresentmeni 

for  FapaenU'*) 
question  whether  evidence  of  an  acceptance  after  bill  due  is  admis* 

sible  on  an  allegation  in  the  declaration  that  it  was  made  before 

due,  459. 
not  necessary  to  be  stated  in  an  action  against  drawer,  459.  483* 
if  it  be,  it  must  be  proved,  unless  shewn  that  he  indorsed  after  ac- 

ceptanoe«  or  promised  to  pay  after  due,  483. 
a  conditional  acceptance  mtist  be  stated  in  pleading  accordingly,  or 

variance  fatal,  though  condition'performed,  46O. 
is  not  an  admission  of  drawer's  band-writing  to  indorsement,  though 

made  after  such  indorsement,  500,  1. 
if  promise  laid  to  testator,  acceptance  in  testator's  iife-time  must  ba 

proved  in  an  action  by  an  executor  against  acceptor,  509. 
prim&  facie  evidence  of  effects  in  acceptor's  hands,  523, 

ACCEPTANCE  SUPRA  PROTEST^ 
of  a  bill  of  exchange,  what  is,  29. 
obligations  imposed  by  an,  29* 

cannot  be  made  till  after  refusal  to  accept  by  drawee,  205. 
any  persons  may  without  drawer's  consent  or  that  of  indorser*Sy310, 11. 
for  the  honour  of  a  particular  party  to  it,  311. 
how  it  is  in  general  made,  310. 
for  what  purpose  it  is  made,  310* 

such  an  acceptance  enures  to  benefit  of  subsequent  parties,  811. 
By  whom  U  may  he  made^  31 1,  12. 

the  drawee  of  a  bill  may  make  an  acceptance  on  it,  311^12. 

if  drawee  so  accepts,  a  protest  should  first  be  made^  311. 

if  holder  insists  on  an  absolute  acceptance,  drawee  should  cancel 

the  one  he  had  made,  311. 
and  a  bill  having  on  it  one,  may  be  afterwards  iiccepted  supra 

protest  again,  311. 
no  one  should  accept  a  bill  under  protest  for  honour  of  drawer, 

without  ascertaining  cause  of  refusal  of  drawee,  311. 
but  if  be  accepts  for  honour  of  indorser,  no  inquiry  necessary,  311* 
holder  not  obliged  to  receive  an  acceptance  supra  protest,  312. 
Mode  of  accepting  eupra  protest^  312. 

must  be  made  in  presence  of  a  notary  public,  312* 

a  general  acceptance  supra  protest  is  considered  as  made  for  the 

honour  of  the  drawer,  312. 
when  it  is  made  so  as  to  bind  drawer  and  indorser,  notice  of  it 

should  be  given  to  the  indorser,  312. 
bolder  should  take  care  to  get  bill  protested  betore  such  accept* 
ance  ismade,  312.. 

2Z 
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ACCEPTANCE  SUPRA  PROTEST— (con/iwrfd). 
Liability  of  the  acceptor  svpra  proiat^  312,  13. 

as  obligatory  as  if  no  protest  had  intervened,  312. 
extends  according  for  whose  honour  the  acceptance  made,  313. 
it  is  only  conditional,  and  presentment  for  payment  must  be  made 
to  drawee,  and  protested  in  case  of  refuMl,  313. 
Ri^ht  of  an  acceptor  supra  protest ^  3 13,  14.  [cepts,  3 1 3. 

be  may  claim  indemnity  from  suck  person  for  whose  honour  he  ac- 
or  from  drawer  or  acceptor,  314. 

when  in  case  of  bankruptcy  of  drawer  equity  will  compel  such 

acceptor  first  to  resort  to  drawer's  estate,  314.  [tics,  314. 

acceptor  for  the  honor  of  indorser  cannot  sue  any  subsequent  par- 

ACCEPTOR.— (See  "  Acceptance^*' "  Drawee;*  "Acceptance  supra  protest^) 
Defined  who  is  an  acceptor,  1.  27* 

Of  the  liability  of  the  acceptor^  239  to  245.  [oner.'*) 

liable  according  to  terms  of  acceptance,  239* — (See  **  Accept* 

is  primarily  liable  to  pay  the  bill,  239.* 

unless  in  the  body  of  the  bill  or  note  it  was  made  payable 
at  a  particular  place,  acceptor  cannot  insist  on  presentment, 
250.  321  to  332. 

when  not  liable  to  pay  re-exchange,  239* 

executor  liable  personally  if  he  accept  a  bill,  241. 

liable  though  he  has  received  no  consideration,  if  hill  in 
hands  of  holder  for  value,  89.  239,  240. 

and  this  though  holder  was  aware  of  the  circumstance,  239. 

liable  though  drawei^s  name  forged,  241.— (See  "  Forgery,'^ 

tht  obligation  of  an  acceptor  in  general  irrevocable,  242. 

in  what  cases  he  may  revoke  or  alter  his  acceptance,  242,  3, 
4,5.251,2. 

after  acceptor  has  cancelled  his  acceptance,  and  holder  noted 
the  bill,  he  cannot  afterwards  sue  such  acceptor,  245. 

two  persons  cannot  be  separately  liable  as  acceptors,  215, 1& 
How  liability  of  acceptor  discharged^  245  to  252. — (See  '*  IFotW.") 

cannpt  be  discharged  in  general  but  by  payment,  express  re> 
lease,  or  waiver,  245,  o,  7* 

an  express  verbal  discharge  sufficient,  247.  249«  * 

but  it  must  be  an  absolute  renunciation,  247- 

what  amounts  to  a  discharge,  249« 

if  acceptance  made  in  a  foreign  country,  and  obligation  by 
law  of  that  country  vacated,  the  acceptor  is  discharged,  246. 

is  not  discharged  by  a  release  from  drawer  to,  before  such  ac- 
ceptance made,  248. 

is  discharged  if  holder  obtains  the  property,  on  faith  of  which 
the  acceptanccf  was  made,  249- 

liability  of  a  special  acceptance  discharged  by  a  general  pro- 
test or  notice  of  dishonor,  238.  245. 250. 

not  discharged  by  neglect  to  present  a  bill  payable  at  a 
banker's,  250.  327- 

when  holder  giving  time  to  drawer  does  not  discharge  accom- 
modation acceptor,  250. 

holder  guilty  of  laches  in  regard  to  a  bill  indorsed  over  by 
acceptor,  in  discbarge  of  his  acceptance,  releases  acceptor, 
251. 

otherwise  if  the  bill  was  not  indorsed  by  acceptor,  251. 

how  far  an  alteration  of  an  acceptance  will  discharge  the 
acceptor,  251,2. 
Of  indemnity  to  acceptor^  and  his  right,  255,  6. 

what  security  as  indemnity  should  be  taken  by  accomnoda* 
tion  acceptor,  255.— (See  "  Accommodation  Bill/^ 
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MuctUaneous  points, 

release  by  drawer  to  acceptor  don't  affect  payee^s  right  of  9c- 

tioiiy  6. 
sclKiff  due  from  drawer  to  acceptor*   don't  affect  holder's  ao- 

tion,  6. 
of  a  bill  who  was  an  infant  at  the  time  of  drawing,  but  of  aga 

when  accepted,  is  liable,  S2. 
in  an  action  against  acceptor  infancy  of  indorser  no  defence,  26. 
.    acceptor  for  tbe  honour,  who  is,  29.— (See  **  Acceptance  supra 
vrotest.'^ 
obligatioos  of  an  acceptor  for  the  honour,  SO. 
discounting  hfsown  acceptance  at  a  premium  exceeding  5  percent. 

not  usury,  100.  114. 
itfusing  to  ghre  acceptance  or  payment,  notice  must  be  given  to 

drawer,  125. 
time  lor  payment  given  tOf    discharges  the  other  parties  to   a 

hill,  127. 
alteration  of  bill  in  the  date  after  acceptance  without  consent  of 

acceptor,  makes  bill  void,  ISO. 
exchange  of  an  acceptance  by  one^  vfith  another,  is  a  valuable  con* 

iideration,  1S5. 
'  is  a  negociation,  135.  151.    ' 

of  an  accommodation  bill,  may  claim  indemnity  from  drawer,  ISS. 
accommodation  acceptor  may  retain  money  in  bis  hands,  255*  4A1. 
is  bound  by  a  conditional  indorsement  made  before  acceptance, ' 

179'  *  •:  — 

the  same  by  a  qualified  one,  \B0*  •     ■ 

but  if  an  indorsement  of  part  of  Ihe  money  mentioned  is  made 

after  acceptance,  he  is  not  liable*  181. 
not  entitled  to  notice  of' indorsements,  181. 
who  is  also  one  of  several  drawers  not  entitled  to  notice  of  dis* 

honor,  274. 
cannot  in  general  call  on  an  indorser,  184. — (See  "HoWer.") 
of  a  bill,  when  no  right  to  refuse  payment  of  it,  because  it  is  lost, 

195.  ■  [lost,  196. 

may  be  sued  in  equity  for  non-payment  of  a  bill  stated  to  be 
there  cannot  be  a  seriei  of  to  same  bill,  215.  SI 2. 
and  if  there  are  two  acceptors,  one  of  whom  was  not  a  drawee, 

h6  is  not  liable  on  tbe  bill,  2l6. 
nor  to  any  other  form  of  actiop,  if  consideration   be    not  ex* 

pressed,  21  ff.  [220. 

ought  not  to  pay  his  acceptance  if  he  knows  of  drawer's  failure, 
otherwise  if  he  does  not  know  of  it,  220,  221.— (Sec  '*  Bankrupt,") 
if  holder  make  acceptor  executor,  and  die,  right  of  action  is  ex- 
tinguished, 44S. 
discharge  of  an  acceptor  by  an  insolvent  act,  does  not  prevent  an 

action  against  other  parties,  S81 .  444. 
if  a   bill,  purport  to  be  drawn  by  a  firm/  and  the  declaration 

state,  that  certain  persons  drew,  kc,  acceptor  is  estopped  from 

disputing  the  ftict,  45S. 
proceedings  will  not  be  stayed  in  an  action  against,  on  a  bill, 

if  holder  sues  him,  drawer,  and  indorsers,  but  on  payment  of 

the  debt  and  costs  of  all  the  actions,  473.— -(See  •'  Staying  Pro^ 
^  eeedingsJ^ 

What  the  best  course  to  pursue  in  this  case,  473. 
acknowledgment  by,  of  debt  due,  what  sufficient  to  bar  the  Sta- 
tute of  Limitations,   479>-    (See   *'  Acknowledgment^'  ^ Xtmt* 

tatiom!*) 

Z  z  3i 
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ACCEPTOR— (««ifoiitt«3% 
Miicelkuuous  foinii. 

a  receipt  iodonecl  on  btck  4>f  VOi  priail  facit  evidence  of  ptyment 

by,  511.  524.^.-(See  "  Evideueen 
production  by  him  ouut  be  accompaaied  by  proof  vi  ciicolatkm 

after  acceptance,  and  evidence  of  hand-writing  to  receipt,  524. 
accommodation  acceptor  cannot  sue  drawer  on  bill,  5i3» 
when  ho  does  sue  drawer  spcciaOy,  what  be  maa  piov%  5SS,  4r*> 

(See  ''AecommodatioH  BUI,''  '*  Etidenftr) 
drawer  of  accommodation   bill,  whet  no  witnesa  for  the  ac- 
ceptor, 530* 
but  if  acceptor  rdeaae  such  drawer  ha  will  be  conpetantv  430. 
but  drawer  in  action  against  acceptor  i»x  value,  is  coaspalrnti  531; 

(See  ••  Witntu.'^ 
when  a  competent  witoaia  in  general,  532^— {Si^e  *'  WUwm!^ 
sum  recoverable  against,  535  to  444. — (See  ^  Dmm§u/^ 
f^  tkt  UalnJi^  (^  a  pasiy  prcmuu^  to  foji  a  hUl^ 

the  drawee  or  any  other  may  make  himself  liable  to  Jpy  a  bill  by 

promise  so  to  do,  even  though  the  bill  is  invalid,  9d£*  3. 
and  the  amount  may  be  recovered  luidar  the  common  money 

oounta,  953. 
an  executor  liable  to  pay  draft,  if  he  promise  so  to  do,  253. 
but  such  person  or  executor  must  have  funds  in  his  hands,  and 
cxprttily  pnunise  Ui  pqjt  or  holdar  caonoi  recover,  254^ 


ACCIDENT. 

boir  far  an  excuse  for  delay  in  notice,  874, 5. 288,  9« 

ACCOMMODATION  BILUy^Sec  «  Con#Mf<rfl^ia»,'' *' -Ac^pf aaca.*^ 
how  far  eonsidered  pernicious,  5. 

liability  of  the  drawer  of  a  bill  for  his  own  accommodation,  138. 255^ 
liability  of  an  indorser  of  an  accommodation  bill,  183, 4f  \%9»  90. 
liability  of  the  accommodation  acceptor,  89*  239, 40. 
want  of  consideration  in  an  action  by  a  bond  fide  holder  will  not  dis* 

charge  the  acceptor,  89, 9^  240. 
acceptor  of,  may  claim  indemnification  from  drawer,  138. 441. 
rightl  of  an  accommodation  acceptor  in  g^nrral,  255, 6. 441. 
may  be  indorsed  by  a  bankrupt  after  his  bankruptcy^  151. 
but  thia  if  otherwise  if  the  bill  be  accepted  in  consideration  itf  an  ex- 
change of  acceptances,  151. 
in  action  against  acc^ptpr  of,  by  an  indorsee  after  thn  ^JbSSX  became 

due,  in  order  to  discharge  such  acceptor,  he  must  shew  that  plataiifi 

gave  no  valfia  for  it,  1(7. 
acceptor  of,  is  liable  to  an  indorser  for  the  like  accommodation,  189- 
and  in  case  of  the  acceptor's  bankruptcy  may  prove  under  coaamission, 

189. 
accepted  for  a  particular  purpose  caanof  be  applied  by  a  holder  with 

notice  to  any  other  use,  241. 
bolder  boni  fi^  may  retain  for  a  subsequent  balance,  240. 
what  a  waiver  of  the  liability  of  the  acceptor»249.  [of  an,  250. 

bolder  with  notice  giving  time  to  drawer  docs  not  discharge  the  acceptor 
acceptor  of  an,  should  take  from  drawer  a  written  undertaking  as  sa 

indemnity,  255* 
aed  when  sum  above  jS20,  should  be  stamped  as  an  agreement,  255* 
when  bankruptcy  of  drawer  is  apprehended,  a  counter  bill  should  ^ 

Uken,  255.  (255.441* 

when  noitxprcss  contract  ^ven,  Ae  law  implieectfntract  to  lademni^i 
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Ml  ageBt  ftccepliag  siit  forhis  employer,  may  reUm  money  of  his  prin* 

cipal  IB  his  haikb  to  indemnify  himself,  355,  441. 
the  same  where  a  person  not  an  agent  does  so  sed  qu0re,  255.  441. 
and  this  thoagh  drawer  ceanntts  an  act  of  haalLrnptcy,  255. 
acceptor  of,  may  prove  under  a  commission  of  bankraptcy  against 

drawer,  though  he  did  not  pay  till  after  the  act  of  bankruptcy,  256. 
drawer  of»  not  entitled  to  notice  of  dishonour,  259.  [58  !• 

no  consideratioa  between  payee  and  drawer  of  a  bill,  but  only  between 

payee  6r  acceptor,  suck  a  bill  not  to  be  deemed  an  accommodation 

transaction,  26o. 
drawn  for  the  accommodation  of  payee,  though  drawer  had  no  effects 

in  drawee's  hands,  but  payee  had,  such  drawer  entitled  to  notice,  26l  • 
drawn  for  accommodation  of  remote  indortee,  and  prior  names  lent 

him,  indorser  entitled  to  notice,  3(3. 
accepted  for  accommodation  of  drawer,  and  discounted  by  a  banker 

for  him,  and  then  dishonoured,  and  afterwards  dravi;ers  account  was 

ia  Us  favour,  bill  to  be  considered  as  paid,  3/0.  389. 
holder  of,  may  prove  under  drawer^s  commission,  though  he  ha*  ac* 

oepted  security,  and  given  time  to  acceptor,  377* 
holder  of  a  note  made  for  accommodation  of  payee,  does  not  by  le* 

leasing,  giving  time,  or  taking  part  payment  from  payee,  discharge 

maker,  381,  2. 
bolder  of,  does  not  discharge  the  acceptor  by  taking  part  payment, 

and  a  promise  on  the  back  of  the  bill  to  pay  residue  at  an  enlarged 

time  from  drawer,  382, 3. 
tliis  doctrine,  though  once  doubted,  now  fully  established,  383. 
hut  the  acceptor  of  an  accomnsodation  bill  is  discharged,  if  the  holder 

(being  a  banker  of  the  drawer,)  receive  from  him  enough  to  cover 

it,  370.  n.  3.  383,  4. 
a  party  accepting  a  bill  for  drawer's  accommodation,  which  is  paid 

by  another  for  honour  of  drawer,  is  not  liable  to  be  sued  by  the 

party  paying,  409. 
to  entitle,  acceptor  of  an,  to  recover  from  drawer  in  an  action  foi 

money  paid,  or  specially  for  not  indemnifying,  what  evidence  re> 

quired,  510.  523,  4. 
and  what  is,  and  what  not  prim&  facie  evidence  of  circulation  and  pay- 

ment  by  acceptor,  510.  523, 4^See  •*  Evidence.*^ 
who  accejptor  of,  cannot  sue  drawer  of,  specially  on  bill,  523. 
drawer  of,  cannot  be  witness  of  the  usurious  consideration  given  for  it 

in  an  action  against  acceptor,  530. — (See  **  fVUncu.**) . 

ACKNOWLEDGEMENT— (See  ''Admission^  '' Evidtnetr) 

of  one  of  several  drawcn,  how  for  evidence  to  take  case  out  of  statute^ 

478,  9.  49a— (See  "  Laaifolioa*.") 
a  letter  written  fay  one  maker  to  the  other  of  a  joint  and  several  in<* 

strument,  desiring  him  to  settle  debt^  sufficient  to  take  case  out  of 

statute,  478,9* 
by  one  partner  to  bind  the  other,  must  be  clear  and  explicit,  478,  9* 
of  acceptor  of  bill  of  debt  being  due,  under  misapprehension  of  law 

against  him,  480. 
of  liability,  what  evidence  of  right  of  action  dispensed  with,  496. 

ACT  OF  BANKRUPTCY.— (See  «  Banknipr'  and  "  Btmkru^cj.'^ 
effect  of  as  to  bills,  ace.  149  to  159-  6l7  to  624. 

AcnoN  OF  ASSUMPsrr  on  a  bill  or  NarE. 

most  usual  remedy  in  case  of  bills  and  notes,  438. 

by  or  against  whom  action  may  be  brought,  438  to  445. 

where  legal  riglit  created  or  liability  impoted,  they  may  be  enforced,  438. 
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ACTION  OF  ASSUMPSIT  ON  A  BILL  OH  imTE^coaimweii. 
a  person  may  sue  on  a  note  payable  to  plaintiff  in  trust  for  another,  iSS. 
a  wife  may  join  husband  in  an  on  a  note  maile  payable  to  her  dimng 

covpriure,  438. 
where  there  are  several  indorsers  one  of  tiwm  nay  sue  acceptor  or 

drawer,  and  btrike  oot  all  names  below  his  own,  4M,  9-  443* 
where  a  merchant  joins  his  clerk's  name  to  his  firm,  the  action  mu»t 

be  in  joint  names,  though  he  receive  no  profit  or  bear  no  lods,  439* 
otherwise  if  distinctly  proved  he  had  no  interest,  439. 
if  an  action  is  brought  on  a  bill,  and  afterwards  indorwd  over  to  a  third 

person  who  knows  that  fact,  the  action  may  still  be  continued,  439- 
but  if  such  third  person  bring  another  action,  the  court  will  stay  hb 

proceedings,  43p. 
drawer  of  a  bill  may  bring  an  action  against  a  bankrupt  acceptor,  who 

has  not  obtained  his  certificate,  439.— (See  **  Bankrupt.^ 
may  be  sustained  by  a  bond  fiMle  iiolder  against  all  parties  to  a  bill,  &c 

who  became  so  previously  to  himself,  439,  440.  443. 
jpayce  may  sue  acceptor  whether  he  accepted  as  drawee,  or  for  the  honor 

of  drawer,  and  in  each  case  drawer  also,  439. 
indorsee  may  sue  drawer  acceptor,  and  all  prior  indorsers,  439. 
assignee  by  mere  delivery,  may  sue  all  parties  who  names  are  oa  bill, 

but  not  those  whose  names  are  not  on  it,  439. 40. 
excepted  only  him  from  whom  he  received  it,  440. 
and  then  only  when  consideration  was  a  precedent  debt,  or  a  debt 

arising  at  the  time,  440. 
and  not  when  the  bill  is  discounted  or  bought,  440. 
a  person  receiving  a  bill  from  drawer  after  it  was  dishonored  by  ac- 
ceptor, and  paid  by  drawer,  may  sue  such  acceptor  in  his  owa 

name,  440. 
drawer  may  sue  on  bill  on  refusal  to  pay  a  bill  already  accepted^  440. 
but  not  on  refusal  to  accept,  440. 

in  such  case  action  must  be  on  the  original  consideration,  440* 
in  some  cases  specially  on  the  contract  to  accept,  .440. 
drawer  may  sue  acceptor  if  he  has  paid  the  bill,  and  bill  is  payable  to 

the  order  of  a  third  person,  440. 
acceptor  of  a  bill  having  been  charged  in  execution  by  the  holder  oa  it, 

and  discharged  under  lord's  act,  may  be  charged  in  execution  on 

the  same  bill  by  the  drawer  who  has  paid  it,  441. 
(he  acceptor  for  the  accommodation  of  drawer,  may  such  drawer,  44L 
a  person  paying  bill  supra  protest,  may  sue  all  parties  but  the  person 

he  paid,  441. 
bail  of  the  maker  of  a  promissory  note  who  have  paid  it,  cannot  sue« 

indorser,  441. 
a  banker  paying  a  customer's  acceptance  made  payable  at  his  bouse, 

cannot  sue  thereon,  441,  2.  [442. 

no  action  can  be  maintained  by  a  prior  party  against  a  subsequent  one, 
no  action  sustainable  against   the  immediate  party  from  whom  bill 

received,  unless  value  was  given  for  it,  442. 
.   what  objections  may  be  taken  to  an  action  at  suit  of  a  person  who 

became  holder  after  due  or  paid,  lS3  to  168.— (See  "  Indorsement^) 
what  laches  in  ,the  holder  of  a  bill,  will  be  a  forfeiture  of  his  rij^ht 

of  action,    256  to  309.— (See  "  Laches ;"   and  •*  Notice  of  JToa- 

af:ceptance.") 
if  holder  make  acceptor  executor,  right  of  Action  extinguished*  443. 
niess  the  executor  formally  renounce,  443. 

when  bill  is  joint  and  several^  sometimes  advisable  to  proceed  in  scpa> 
lateactionsi  443. 
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if  several  actions  are  brought  by  the  holder  against  the  diffcreoc  parties 
to  a  billy  the  commencement  of  one  action  is  no  bar  to  the  others, 

but  payment  of  the  bill  and  costs  by  one,  will  discharge  the  others,  443. 
if  the  holder  reject  an  offer  to  pay  debt  and  costs,  court  will  restrain 

him  from  taking  out  execution,  443. 
but  if  the  money  is  paid  pending  several  other  actions,  he  may  proceed 

for  recovery  of  costs,  444. 
against  one  of  two  obligors  in  a  joint  and  several  bond,  taking  such 

one  in  execution,  no  )>ar  to  an  action  against  the  other,  444. 
this  rule  extends  to  parties  to  a  bill,  444. 
letting  a  subsequent  iudorser  out  of  execution,  will  not  discharge  a 

prior  indorser,  381.  444. 
discharge  of  an  acceptor  by  virtue  of  an  insolveut  act,  docs  not  pre« 

vent  an  action  against  the  other  parties,  444. 
but  accepting  a  bond  from  one  party  in  satisfaction  of  it,  will  dis* 

charge  the  other  parties,  444. 
the  same  rule  prevails,  when  a  composition  is  entered  into  without 

assent  of  drawer  or  indorsers,  385.  445. 
actual  payment  will  of  course  discbarge  the  resti  385^  445* 
action  bon&  iide  brought  on  a  notCi  plaintiff  may  retain  venue,  though 

it  be  for  other  causes,  450. 
declarations  therein,  449  to  471 --^See  title '^  Dularatiom*') 
payment  of  debt  and  costs  therein,  472. 
judgment  by  default  therein,  473. 

reference  to  master  to  compute  principal  and  interest  therein,  473  to  476* 
the  like  in  the  excheauer,  474.  Biggs  v.  Stewart^  4  Price,  134* 
writ  of  inquiry  therein,  473.  47fi. 
pleas  and  defence  therein,  477* 
evidence  therein,  482  to  535. 
Tcrdict  and  damages,  what  recoverable,  535  to  544. 

ACTION  OF  DEBT— on  a  bill  or  note, 
wager  of  law  allowed  in  it,  545. 
advantages  arising  from  adoption  of  this  action,  545. 
not  sustainable  against  executor  or  administrator,  except  in  court  of 

exchequer,  438.  545,  6. 
or  by  the  special  custom  of  the  City  of  London,  546. 
may  be  supported  by  payee  or  maker,  wh^n  expressed  to  be  for  value 

received,  546. 
by  payee  of  a  foreign  or  inland  bill  against  drawer,  expressed  to  be 

for  value  received,  546.  [253. 

and  by  first  indorsee  against  first  indorser,  546.  Stratton  v.  Hill,  3  Price, 
uncertain  whether  in  respect  to  privity  this  action  sustainable  by  ii^« 

dorsee  against  drawer  or  maker,  54$. 
not  sustainable  on  a  collateral  engagement,  546. 
nor  by  payee  against  acceptor  of  a  bill  of  exchange,  546.  [547* 

consideration  should  be  shewn  in  an  action  of  debt  or  simple  contract, 
lies  against  the  maker,  but  not  the  indorser  of  a  note,  547. 
does  not  lie  on  a  note  payable  by  instalments,  unless  all  arc  due,  547. 
Precedents  of  Declarations,  Appendix,  649  to  651. 

>^f  TI.ON  IN  GENERAL— 

must.be  in  name  of  assignor  of  a  chose  in  action,  6.  10. 
rea^n  and  consequence  of,  10.  II • 

by  alien  enemy  if  indprsee  of  a  bill  only  suspended  during  war,  la. 
on  a  bill  consideration  need  not  in  general  be  proved,  and  where  it 
must,  89* 
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ACTION  IN  OVAtXLALMcoiHimud). 

in  no  caie  without  notice  before  tnti  to  to  do»  i§» 

against  drawer  or  acceptor  of  bill  by  a  t&ird  person^  it  not  barred  by 

want  of  coutideration,  90. 
except  such  third  penon  gave  no  value  for  it|  and  which  must  be 

proved,  9^.  note  I. 
bC  attumpsit  will  lie  for  mouey  won  at  play»  not  exceeding  £\0^  100. 
cannot  be  tuttatned  against  the  tame  party  to  a  bill»  if  the  holder  re- 
ceived it  knowing  that  another  iction  was  pending  on  it,  1<>9. 
cannot  be  sustained  if  a  bill  bo  lost  after  indorsement  in  blanks  or  ti 

transferrable  by  delivery,  1P7,  8.  [1S9. 

cannot  in  that  case  be  sustained  even  on  the  consideration  of  the  bill, 
uor  OB  an  express  promise  without  new  consideration^  199. 
for  the  breach  of  a  promise  to  accept  a  non-existing  biU»  must  be  in 

name  of  the  person  to  whom  it  was  made,  219* 
will  lie  against  party  making  a  promise  to  one  indoraer,  to  pay  a  dis- 
honoured bill  by  another  indorser,  306. 
being  brought  by  a  bankrupt  against  his  debtor,  debtor  may  pay  the 

money  into  court,  300,  1. 
will  lie  either  against  the  payee  of  the  check  or  the  banker  who  paid  it» 

after  knowledge  of  the  one  or  the  other  of  drawer^s  bankruptcy,  360. 
an  an  for  money  had  and  received  against  a  person  who  had  received 

It,  ta  pay  to  thtf  holder  of  li  bill  by  that  bolder  what  defence  set 

up,  39*2. 
when  an  action  may  be  supported  on  a  bill,  by  an  acceptor  against  the 

drawer,  408. 
when  an  action  may  be  supported  on  a  bill  by  a  party  paying  supra 

protest,  against  a  prior  acceptor,  408.  . 
when  a  person  pays  the  debt  of  another  without  his  request,  he  acquires 

no  right  of  action  against  him,.  409. 
this  rule  does  not  extend  to  bills  of  exchange,  409* 
of  trover  will  not  lie  against  a  boni  fide  holder,  by  the  true  owner  of 

bank  notes  lost,  425. 
when  an  action  for  money  had  and  received  will  or  will  not  lie  for 

bank  notes  lost,  426. 
in  an  action  against  one  of  two  makers  of  a  joint  note,  advantage  cao 

only  be  taken  by  plea  in  abatement,  434. 
when  extent  of  remedy  subject  to  foreign  law,  121. 
upon  lost  bills  when  sustainable,  190  to  204. — (See  *'  JLom.") 
may  be  commenced  against  the  drawer  and  indorter  on  refusal  to 

accept,  298,  9- 
when  it  lies  to  leeover  back  money  paid  on  bill,  307.  389,  90. 
list  against  indorser  before  demand  on  drawer,  296* 
don't  lie  against  assignees  of  a  Wnkrupt,  603,  4. 

At>DRESS, 

to  drawee  of  a  bill,  11 7.— (See ''  Direction.'^ 

ADMINISTRATOR.— (See  «  Execuiorr) 

ADMlSSION-<See ''  Evidence,''  *' Aekmrnledgemeni,'*  *'  Pwmue,'' "  Hmd- 

wrUlng**) 
by  defendant  of  a  particular  fact,  will  induce  court  sometimes  to  cbangi 

venue  in  an  acuon  on  a  bill,  451. — (See  ^  VemueS') 
of  evidence  of  consideration  in  au  action  on  a  bill  when  allowed,  467. — 

(See  *•  Dtelaraium/') 
of  liability  what  evidence  of  right  of  action  dispensed  with,  496. 
of  liability  dispenses  with  proof  of  making  bill^  487« 
defendant's  being  party  to  it,  489,  ^»      • 
plaintiff's  interest  thereid^  522. 
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and  the  breach  of  contract,  5^2,  9. 

same  by  judgment  of  dcfeult,  477* 

what  is  not  expressly  denied,  amounts  to  an  admission  in  pleading,  452. 

hand-writing  of  drawer  of  u  bill  and  maker  of  a  note,  considered  as 

admitted  in  an  action  against  acceptor  or  indoner  of  a  bill.  483. 
the  payment  of  money  into  court  amounts  to   an  admission  of  the 

bill's  validity,  and  that  it  was  properly  stamped,  487. 
of  one  partner  of  the  hand-writinj  of  the  other  to  a  bill  Is  enough^ 

489. 
of  partnership  with  co-defendants,  is  proof  agunst  such  pel-son  of  a 

joint  promise  to  pay  by  all,  489* 
the  answer  of  one  partner  to  a  bill  filed  against  him,  is  an  admission 

against  the  others,  490. 
of  one    partner,    evidence    against    another  as    to  joint  contracts; 

490.  508. 
as  well  after  as  before  the  determination  of  the  partnership,  490.  508. 
a  part/s  hand-writing  may  be  proved  against  him  by  his  admissioa, 

490.— (See  "  jffaiirf.»net«^.") 
if  he  made  such  admission  before  bill  due,  and  thereby  induced  holdet 

to  take,  he  cannot  afterwards  dispute  the  fact,  496. 
or  endeavour  to  shew  that  bill  is  a  forgery,  49fi. 
made  pending  a  compromise  is  evidence  against  defendant,  497* 
in  general  only  operates  against  party  making  it,  497- 
what  statement  in  a  letter  written  by  defendant  is  an  admission,  497* 
proof  that  one  indorser  confessed  his  signature,  no  admission  in  aa 

action  of  indorsee  against  drawer,  497- 
on  face  of  pleadings  by  one  of  several  drawers,  indorsers,  or  ac- 
ceptors, of  his  signature,  will  not  dispense  with  evidence  against  the 

others,  497* 
though  if  made  in  fact  it  would  be  otherwise,  489,  90.  "^97* 
acceptance  is  not  an  admission  of  drawer's  indorsement,  500* 
and  it  is  not  altei«d  by  the  fact  of  tlie  acceptance  being  made  after 

the  indorsement,  500.  [procuration,  501. 

the  same  rules  extend  to  acceptance  of  a  bill  drawn  and  indorsed  by 
of  bill  payable  to  several  not  partners,  acceptance  after  indorsement 

by  one,  is  no  admission  of  the  regularity,  503. 
bat  if  acceptor  expressly  promise  to  pay  it  at  the  time  it  is  otherwise, 5QS. 
by  an  indorser  of  his  indorsement  evidence  against  maker,  506. 
a  promise  to  pay  or  offer  to  renew,  made  to  indorsee  after  .bUl  ditt^ 

admits  holder's  title,  507,  8. 
payment  of  money  into  court,  is  an  admission  of  the  validity  of  bill, 

sufficiency  of  stemp  and  holder's  title,  487-  491.  497*  508. 
what  objection  on  part  of  drawer,  no  admission  of  holder's  title,  508, 
in  an  action  against  a  subsequent  indorser,  this  indorsement  admits. 

hand-writing  of  drawer  and  prior  indorsers,  500. 
acceptance  is  a  primft  facie  admission  of  effects,  523. 

ADVICE, 

words  respecting,  in  bill,  115. 

when  an  unaccepted  bill  should  not  be  paid  without  it,  115. 

AFFIDAVIT.— (See  ••  Bmtkruptcvr    "  Proof r) 

requisttioD  of  affidavit  to  hold  to  bail  on  a  bill  or  note,  446  to  448* 

beioiearrett  made,  affidavit  must  be  filed  of  the  catise  of  action,  446. 

the  sum  due  on  a  bill  or  note  must  be  ;Cl0,  446. 

in  other  eases  £lS,  446. 

it  most  be  certain,  explicit,  and  positive,  446. 

the  reason  for  requiring  strictness  in  these  affidavits,  446. 
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AFFIDAVIT— (eon/mwfrf). 

practice  of  K.  B.  aod  C.  P.  uniform  on  this  hcad«  446.  [^^>  7* 

requisites  of  afiidavit  agaii)bt  acceptor  of  a  bill  or  maker  of  a  note, 

what  reqtiisrtc  in  an  affidavit  against  an  indorser^  447* 

must  shew  what  party  defendant  was,  447. 

not  necessary  to  sl^ew  in  what  character  debt  due  to  plaintiff,  448. 

nticre  party  to  a  bill  only  gives  the  initials  of  his  christian  Dame,  the 

atHdayit  and  proceedings  need  state  them  only,  448. 
in  order  to  hold  to  bail  in  trover  for  a  bill,  affidavit  should  state  that 

such  bill  is  unpaid,  and  value  of  it,  448. 
not  necessary  to  obtain  a  copy  of  a  bill,  &c.  472.— (See  ""Cottrt.") 
necessary  to  refer  a  bill  to  master  for  computation,  47S»  4. 
under  what  circumstances  the  affidavit  of  a  person  calling  himself  an 

agent,  admissable  as  evidence,  487f  8. 
to  found  commission  of  bankruptcy  upon  the  debt  due  to  several,  need 

be  but  by  one,  555. 
forms  of  qffidai'ii*,  6Z5,  6. — (See  "  Vreccdcnts'"^ 
on  promissory  note, 

payee  against  maker,  625. 
the  like  in  another  form,  625. 
indorsee  against  maker,  G25. 
indorsee  against  indorser,  6^  j. 
on  bilU  of  exchange, 

payee  against  acceptor,  626. 

indorsee  against  acceptor,  626 f 

payee  against  drawer  default  paymet)t|626. 

indorsee  against  drawer,  626. 

fhe  like  on  default  acceptance,  626* 

AGENT.— (See  ""Authonty;*  "  Broker:") 

a  person  may  become  party  to  bill  by  act  of  agent,  SO  to  39,  215. 
who  may  be  one,  30. 

he  is  to  draw,  accept,  and  indorse  by  procuration,  SO. 
bow  to  he  appointed^  31 . 

'  how  far  authority  of  extends,  SI. — (See  ^^ Authority J^ 
if  general,  principal  bound  by  all  his  acts,  SI. 
if  limited,  principal  bound  accordingly,  SI.  • 

what  IS  a  general  authority,  and  what  not,  32,  3. 
an  authority  to  draw  does  not  convey  an  authority  to  indorse,  iOI,  n.  1. 
niay  receive  monies  for  principals  in  auter  droit,  33. 
nhat  will  and  what  will  not  authorize  a  person  to  indorse,  accept,  or 

draw  bills  so  as  to  bind  principal,  33  to  34. 
usual  employ  as  an  agent  to  do  any  particular  act,  will  bind  principal, 

<;vcn  without  authority,  S4. 
if  a  bill  is  indorsed,  &c.  by  a  person  as  agent  without  attthority,  a 

promise  by  principal  to  pay  it  \vauid  not  be  valid,  35. 
otherwise,  if  authority  doubtful,  35. 

authority  of  agent  exists  until  revocation  of  it  generally  known,  35* 
•  on  determination  of  the  authority,  notica  6f  ought  to  be  given  in 
express,  when  tp  former  customers,  35.  [Gazette,  35. 

caunot  delegate  an  authority,  or  appoint  deputy,  35. 

but  by  an  express  power,  Z6* 
ought  to  state  in  writing  at  the  time  of  performing  the  act  that  he  does 

it  as   an  agent,    otherwise  personally  liable,  36,  138,  2S6. — C^iee 

•*  Draucr:*) 

but  this  does  not  extend  to  agent  contracting  for  goverRroeDt,  37- 
informality  in  executing  authority  will  not  always  vitiate^  S£. 
duty  and  liability  of  in  respect  to  bills  and  notes,  37  to  39* 
may  give  accustomed  credit  without  being  liable  to  principal,  37,  3S. 
but  cannot  place  principal's  money  in  his  own  bankei^s  hands,  38* 
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nor  speculate  therewith  without  authority,  39- 
and  if  he  do  aqd  gains,  profits  belong  to  principal,  3.9* 
Jiolding  bills,  &c.  and  a  third  person  sues  him  for  saiue,  court  of  equky 

will  give  relief,  39- 
^hf  n  he  may  sustain  a  bill  of  interpleader,  39- 
may  guarantee  under  authority,  40,  in  notes,  15  Ves.  jun.  ^59' 
with  a  general  authority  constituted  by  entering  into  partnership,  40. 
authority  revoked  by  death  of  principal,  48. 
express  authority  given  to  a  partner  constitutes  him  an  agent,  ^andhe 

must  be  guided  by  it,  50. 
yrbcre  an  agent  may  charge  interest  upon  interest  to  principal,  1 10. 
where  he  may  charge  commission  beyond  legal  interest,  114. 
how  an  agent  should  indorse  a  bill  to  a  stranger^  and  how  to  the  prin- 
cipal, 172. 
if  he  does  it  without  stating  his  agency,  when  it  is  invalid,  172. 
to  avoid  liability  in  indorsing  bills  to  his  principal  when  he  must  add 

the  words  sanrecours*,  172.  180. 
ocberwtse  personaUy  liable,  even  to  principal,  184. 
liable  if  he  neglect  to  get  a  bill  presented  for  acceptance,  206,  7* 
may  accept  bills  for  his  principal,  215. 

how  such  acceptances  should  be  made,  226.-— (See  ^  AferptaHeeJ*) 
but  in  such,  case  must  produce  his  authority,  215. 
and  if  he  do  not*  holder  may  consider  bill  as  dishonoured,  215. 
holder  not  compelled  to  acquiesce  in  acceptance  by  an  a^y^nt,  215. 
having  accepted  accommodation  bills  for  his  employer,  may  retain  his 

principal's  money  in  his  hands  to  satisfy  such  bills,  fi55. 
if  drawee  go  abroad  leaving  an  agent  in  England,  presentment  ibrpay* 

ment  should  in  some  cases  be  made  to  him,  318. 
the  agent  of  maker  of  a  note  receiving  money  from  him,  to  take  it  up, 

and  agent  offers  money  to  holder,  but  who  -could  not  find  note,  on 

bankruptcy  of  agent,  maker  is  strll  liable,  357. 
indorsement  of  a  bill  to,  for  the  purpose  of  getting  it  paid,  hut  whose  au-  * 

thority  is  afterwards  revoked,  how  far  payment  to  him  good,  ^58,  9- 
money  should  not  be  paid  to  in  discharge  of  a  debt,  359- 
fadog  ao  acceptor  of  a  bill,  time  may  be  given  to  without  discharging 

drawer,  370.  [145,  6,  7- 

fraudulent  transfer  or  pledge  of  a  bill  by  an  agent  binds  principal, 
how  far  agent  punishable  criminally  for  fraudulent  disposition  of  bills, 

147. 

if  an  agent  promise  to  pay  a  bill  drawn  by  his  principal  when  he  got 
the  htll  from  him»  plaintiff  may  recover  under  the  count  for  money 
had  and  received,  4o7-  [487- 

when  an  acceptance  is  made  by  an  agent,  his  authority  must  beproved* 

AGREEMENT.— (Sec  *'Promiser) 

an  instrument  payable  on  a  contingency  is  an  agreement  not  negociable, 

and  must  be  stamped  and  declared  on  as  such,  SQ^  60.  [bill,  6l, 

a  parol  agreement  to  renew  or  give  time,  when  no  defence  to  action  on 
but  if  a  check  be  given  on  a  parol  condition  not  performed,  drawer 

may  refuse  to  pay,  91* 
if  a  bill  be  drawn  on  an  agreement  to  discount  it  for  usury*  it  i*  void, 

though  drawer  was  not  privy  to  it,  99- 
an  usurious  agreement  between  payee  and  indorsee  of  a  bill  originally 

founded  on  good  consideration,  how  far  the  same  is  void,  104. 
usurious  agreement  does  not  now  affect  bon4  fide  holder,  513.  69^- 
to  accept  certain  bills  about  to  be  drawn,  how  far  valid,  217t  i^t  ^9f 
how  to  declare  on  such  an,  219*  (232. 

agreement  to  consider  acceptance  at  an  end  is  a  waiver  of  it,  249* — 

(See  «•  fTaiverr) 
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not  to  sue  acceptor  made  after  notice  of  nonpnysientt  bit  vitlimit 

consideration,  will  not  discharge  other  parties  to  the  bill,  379* 
an  agreenieut  not  to  pat  a  bill  or  note  in  suit  till  a  certain  act  is  dour, 

vrill  not  excuse  the  omission  of  notice  of  non-payownt,  395. 
an  agreement  to  consider  bankers'  cash  notes  as  cash,  makes  the  nloe 

recoverable  as  sQch»  424. 
instrument  acknowledging  the  receipt  of  a  draft  Cor  payment  of  nonq^ 

and  promising  to  pay  it,  is  a  special  agreement,  499* 
by  a  party,  not  the  drawee,  to  pay  a  biil»  when  binding,  Ui  lo  254. 

AUEN  ENEMY. 

any  contract  made  with  during  war  in  general,  bad,  18,  n.  1.  9J. 
bat  a  bill  drawn  by  British  prisoners  in  France  daring  war,  a&d  Uh 
dorsed  to  an  alien  enemy,  may  be  sued  upon  by  him  en  retun  of 
an  alien  enemy  may  be  an  agent,  SO.  ^fiP^^^  ^^ 

ALTERATION 

0/a  bUl,  ks  efici^  J30  to  136,  251. 

of  the  date  invalidates  bill,  even  in  iMsda  of  in— cent  hoUfer,  77- 

of  a  material  part,  bow  far  invalidates  same,  130. 

of  the  date  after  acceptance  or  iadorsenent  witboot  ceaseBt,nsk€5 

bill  void,  130. 
when  made  with  a  fraudulent  intent  it  ie  fergety,  IMi 
otherwise  if  it  is  made  in  an  immaterial  part,  liu 
in  such  case  no  new  stamp  necessary,  131. 
by  inserting  the  words  ^*  or  order,*'  not  material,  139. 

the  consideration  aftec  negotiation»  it  snatefiai,  13$. 
by  turning  a  note  into  a  biU,  when  not  material,  139. 
by  drawer  after  acceptance,  making  bill  payable  at  anethfr  pkee 

than  the  one  mentioned  by  aeceptor»  and  w«thovt  hit  Gonsent  is 

material,  133. 
material  even  with  conient  of  parties,  if  made  aft«r  oace  per- 
fected, 135. 
material  even  if  not  negotiated,  and  sometimes  considered  ti  s 

fresh  drawing,  133. 
by  drawer,  even  with  accepters  consent,  and  befbae  ntgotiiti^ 

makes  bill  bad,  134. 
teme  with  regard  to  payee,  with  like  consent,  134^ 
same  after  drawing,  indorsing,  and  befoce  acceptance,  134. 
by  adding  another  name  is  material,  135. 
unless  done  by  indorsement,  135.  [13^ 

by  post  dating  is  material,  if  done  with  consent  after  ntgotittioB, 
by  lengthening  time  of  payment  whilst  in  bands  of  diiiwce  by 

drawer's  consent  is  not  material,  136. 
as  to  time  of  payment  upon  presentment  for  acceptance,  hov  fu 

vacates  same,  136. 
alterations  and  erasures  presumption  of  fraud,  1^. 
in  an  action  on  a  bill,  &c.  if  proved  evidence  of  eonsideratioa  not 

admissible,  467. — (See  **  Declaratimt*'^ 
maker  of  a  note  a  competent  witness  to  prove  alteiatfon  as  againtt 

indorser,  528.— (See  "  fFiincu.'^ 
Of  as  mxtptancc,  it$  efect,  «51,  2.— (Sec  **Acccfior^'^  ^^JcceftaBaT) 

ANNUITY, 

where  an  annoity  isgranted  in  consideration  of  a  Ml  accepted,  hot 

which  was  di»honuufed  and  paid  by  drawer,  such  annuily  is  not  vsp 

cated,  139. 
check  must  be  described  as  such  in  an  annuity  tiaasaclioni  412. 
so  most  a  banker's  cash  note,  ^4. 
not  so  with  Bank  notes^  425. 
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APPENDIX.— (See  **  Precedents,''  ^  NctaryU  Feee,'^  ^  tHatniei,"   mad 
•*  Bankrwpie^:') 

APPLICATION  FOR  TIME, 

ia  «a  action  by  indorsee  against  acceptor,  is  a  waiver  of  pcoof  of  all 
indorsensents  esccept  the  fint,  462. 

APFRENTICB  FEB, 

when  no  action  will  lie  on  aaote  glvan  for,  if  iodcnture  roid,  lUS* 

ARREST.— (See  ^4fidavit:*) 

if  a  contract  it  made  in  a  country  where  an  arrest  it  not  allowed,  wlica 

no  arrest  permitted  in  England,  121* 
aaay  W  aiade  twice  on  the  same  writ,  if  party  on  first  anrest  9«e  a  4raft 

in  payment  which  is  dishonoured,  29^*  9%  124,  $• 
being  made  on  a  parUr  to  a  dishonoured  bill,  a  premise  then  made  by 

him  to  pay  it,  how  mr  it  prejudices,  30B. 
payment  of  a  bill  made  on  amst,  and  after  a  aecret  act  of  bankruptcy, 

when  valid,  ^BSt. 
•therwise  if  made  fay  way  of  fraudulent  preference,  Sfi2. 
after  a  tender  of  BanlL  notes,  the  party  cannot  be  arrested,  426. 
the  drawer  of  a  bill  who  has  taken  itup,  may  arrest  the  bankrupt  ac« 

ceptor,  who  has  not  certificate,  though  a  previous  bidder  proved 

ander  commission,  439* 
cannot  be  made  till  affidavit  of  cause  of  actioa  filed,  44ff.— (See  «  jQI^ 

in  4>rder  to  arrest  in  trover  lor  a  bilk  affidavit  ahould  state  that  bttl  is 

act  paid,  and  value  of  it,  448. 
•f  the  arrest  in  general,  M8  to449. 

a  manied  woman  is  arrested  as  the  acceptor  of  a  bill  by  indw  see, 

court  will  not  order  bail  bond  lo  be  cancelled,  even  though  tha 

drawer  knew  that  fact*  448,  9« 
and  where  a  woman  is  arrested  as  drawer,  she  will  not  be  discharged  on 

the  affidavit  of  a  third  person  of  her  coverture,  449* 
in  all  cases  where  a  fieme  covert  is  arrested,  the  affidavit  must  be  sworn 

by  herself,  449- 

ARREST  OF  JUD0ICEMT.-<8ce  <'  Judgment.'') 

ASSBTS.-<See  **  Eteemtor;'  ^  Bona  N^^Mh^T) 

ASSIGNEE.— (See  titles  *•  Holder,''  "  Indorsee,**  «'  Bonlnnpi.") 
of  a  bond  or  chose  in  action  cannot  sue  in  his  own  name,  & 
otherwise  if  the  assignee  of  the  King,  9* 
of  the  King  cannot  assign  a  chose  in  action  so  as  to  vest  legal  interest 

in  second  assignee,  9* 
asiigoment  by  parol  vests  equitable  interest  in  6. 
of  a  bankrupt  refusing  to  give  a  check,  the  Chancellor  has  ordered 

money  to  be  paid  to  the  check  of  his  two  co-assignees,  II 6. 
of  a  bankrupt  when  must  indorse  his  bill,  &c.  149*-KSee  ''  fionl" 

jrup/.") 
of  a  bankrupt  cannot  indorse  an  accommodation  bill,  149* 
all  the  effocts  of  bankrupt  in  which  he  is  beneficially  interested  vest  in 

him,  14fl. 
but  none  in  which  he  is  not  beneficially  interested,  151. 
wf  a  bankrupt  has  no  power  to  transfer  bills,  ^c.  till  after  the  suing 

forth  of  commission,  152. 
if  a  note  be  given  to  an  uncertificated  bankrupt  after  issuing  of  com- 
mission, it  vests  in  him,  158. 
of  a  banker,  who  is  a  bankrupt,  has  no  right  to  bills  deposited  with 

htm  as  an  agent,  158,9,  176.~-(See''  Banker,"  **  Bankruptcy:*) 
but  if  be  has  diKounted  any  of  them,  the  rule  is  otherwise,  158, 
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of  a  bankrupt  who  is  drawer  of  a  bill,  nodoe  of  disbononr  may  hep 

to,  277  f  ^95. 

of  a  bill,  &c.  by  mere  delivery  nay  sae  all  parties  to  it,  439- 
-  *  ^Qt  he  ctnooc  soe  any  whose  names  are  not  on  it,  except  only  lam  froa 

whom  he  received  it,  MO. — (See  ••  jietion/*) 
what  evidence  necessary  to  establish  a  set-off  against  assigiicei  of  faaal^ 

jopt,  509.    (See  '«  Sci^;*  **  ExHauxr^ 

ASSIGNMENT— <Scc  «  Chose  in  Actumr  "  Indonemenir) 

by  parol  of  chose  in  action,  vests  equitable  interest,  9-  n-  ^' 
bill  of  exchange  may  be  absolutely  transfened  by,  6. 
'    promissory  note  may  be  absolutely  transferred  by,  6«  IT* 
checks  on  bankers  may  be  absolutely  transfeiTcd  by,  6.  17- 
by  a  feme  covert,  when  does  not  pass  any  interest,  25. 
by  a  feme  covert,  when  made-  with  knowledge  ojf  bef  hmsbaad,  coart 

will  infer  it  was  done  by  his  authority,  26. 
of  a  bill,  6cc.  originally  made  for  a  legal  consideration,  will  nc»t  in 

general  invalidate  the  same,  though  made  for  an- illegal  conudna- 

tion,  105. 
East  India  bonds  may  pass  by,  142. 
but  East  India  certificates  cannot,  142. 

ASSL0NOR—<Sce  "  Zadbrser. "7 

of  a  bond,  action  must  be  in  his  name,  6. 

Tolrase  from,  or  set-off  due  from,  to  obligor,  when  a  bar  to  action  ob 

bond,  7. 
of  a  bill  by  delivery,  is  not  liable  on  it  when  his  name  is  not  on  it^  1S7* 
but  he  may  be  sued  on  the  original  contract,  187. 
otherwise,  if  the  bill  be  taken  to  run  all  risks,  IS8. 
unless  he  knew  that  the  bill  was  of  no  value,  189- 

ASSUMPSIT— (See  "  Attitm  qfAuwrnpHtr) 

AT  SIGHT— (See  "  ^A^';) 

when  bills  payable  at  sight  are  payable,  344,  5<^See**  CmHpvUdim^ 

Time;"  "  Grace,  Days  of/*) 
opinion  that  three  days  grac6  are  allowable  upon,  345. 
statute  of  limitations  does  not  run  on  bills  payable  at,  till  after  presrot- 

ment  made,  479* 
in  actions  on  bills  payable  at,  evidence  of  time  of  acceptance  mast 

be  given,  490, 1. 

ATTESTATION— (See  «  Witnesses,'' "  Subscnbing  Witnessr) 

when  attesting  witness  to  bill  or  note  must  be  subpcenaed,  485,  ff,  7* 
the  like  to  an  indorsement,  491. 

ATTORNEY 

does  not  lose  his  privilege  from  arrest,  by  being  party  to  a  bill  of 
exchange,  19* 

when  money  should  not  be  paid  to,  in  dischaijge  of  a  debt,  559« 

notes  given  to  a  prisoner  under  lord's  act,  may  be  signed  by  the  de- 
taining creditor's  attorney,  429.< — (See  '^  Prisoner/') 

to  prove  payment  of  money  into  court  to  call  the  attorney  who  took  it 
out,  is  not  sufficient,  487* 

ATTORNEY,  WARRANT  OF, 

in  what  case  a  warrant  of  attorney,  given  on  a  usurious  transactieoi  i» 

valid,  1067. 
may  be  vacated  by  a  court  of  law,  143«. 
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ATTORNEY,  LETTER  OR  POWfcR  OF, 

gives  an  authoritjr,  g^eral  or  limited,  according  to  its  tcnns,  32. 
what  words  have  been  conslraed  as  carrying  a  limited  authority*  52,  5. 

AUTER  DROIT, 

agent  may  receive  money  due  to  principal  in,  33. 
no  mutual  credit  in  case  of,  6 12. 

AUTHORITY-CScc  "  Agen$r  "  Partner,"^  "  FactQrr) 
of  an  agent.--(Scc  "  Agent*') 
of  a  partner. — (See  "  Fartner,") 
of  a  factor.— (See  "  Factor.*^ 
how  far  authority  of  an  agent  extends,  31, 
general,  if  he  is  a  general  agent,  31. 
i(  not,  circumscribed  accordingly,  31. 
general,  wha^  is,.  32. 

a  person  giving  another  a  blank  stamped  piece  of  paper  ^^^ah  fats 

liame  signed,  gives  a  full  authority  to  such  person  to  insert 

what  sum  he  pleases*  32.  I60. 

letter  of  attorney  gives  an  authority  according  to  its  wordings  32« 

likewise  power  of  attorney,  33. 

special,  is  not  necessary  to  constitute  a  power  to  draw,  &c«  bills  in 

name  of  a  principal,  34. 
^s  to  implied  authority,  which  is  sometimes  general  and  sometimes 

limited,  according  to  the  acts,  permitted  to  be  done,  34, 
usual  employ,  evidence  of  general  authority,  34. 
when  a  ^U  is  indorsed  by  a  married  woman,  with  husband's  knowledge^ 

it  is  implied,  26.  34, 
if  a  parly  promise  to  pay,  it  is  implied,  149. 
holder  of  a  bill  may  insist  on  the  production  of  an  agent*s  authority  to 

accept,  21 5, 
once  given,  but  afterwards  revoked,  to  receive  payment  of  a  bill,  how 

faix  payment  of  it  would  be  sufficient,  358. 
mere  production  of  a  bill,  &c.  is  sufficient  to  receive  payment,  359- 
if  an  agent  of  a  firm  draw  a  bill,  and  one  of  the  partners  accepts, 
agenl*s   authority   need  not  be  proved,   489*  —  (See  ^'  Evidence^" 
"  HMnd'Writing.") 

A VERMENT--(See  "  Evidence;*  "  Declarationr)  (514. 

in  declaration  of  defendant's  breach  of  contract  must  be  shewn,  463« 

oif  bill  payable  on  an  event,  averment  thai  event  has  occurred  must  be 
shewn,  463. 

of  note,  payable  on  demand,  advisable  in  one  count  at  least  to  aver  a 
demand,  463. 

•0  an  action  against  acceptor  or  maker  of  a  note,  no  averment  of  pre- 
sentment for  payment  necessary,  459-  463.  514. 

and  it  need  not  be  proved  unless  stated,  459,  463,  513,  14. 

and  the  common  breach  at  the  end  of  money  counts  suffices*  463« 

and  unless  the  body  of  the  bill  or  note  state  a  place  of  payment,  no 
averment  of  presentment  there  necessary,  though  bill  accepted  pay- 
able at  a  bankers,  321  to  332. 463. 

when  an  averment  is  made  in  an  action  against  acceptor,  what  is  suf- 
ficient, 464. 

bot  advisable  in  one  connt  to  aver  such  presentment,  463. 

the  same  in  case  of  memorandum  at  foot  of  note,  463. 

but  in  all  cases  when  a  place  is  named  in  the  body  of  a  bill  or  note, 
averment  of  presentment,  or. some  excuse  for  not  doing  so  absolutely 
necessary,  331.  463,  4.  514^— (Sec  "  Evidence.") 

what  allegations  as  an  excuse  have  been  deemed  insufficient,  464m. 

when  such  presentment  averred,  what  is  sufficient^  46 1. 
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AVERMENT— (cM*mtfe<0. 

when  bill  accepttd,  payable  l>y  certain  penont,  at  a  place  certain,  a 

general  averment  of  such  presentment  to  those  persons  when  suing 

drawer,  is  good,  464. 
c^  notice  of  non-payment  at  a  particular  place  unnecessary,  32S»  4«  404. 
but  'When  drawer  of  a  bill,  or  indorser  of  a  note,  is  sued,  avernient  of 

presentment  must  be  made,  464. 
or  some  excuse  for  not  .doing  so,  4d4,  5.  [(See  **  M$ccmiiMg.*^ 

when  drawee  or  maker  have  absconded,  what  averment  is  suflicient,  465. 
when  removed,  464. — (See  •*  Remc^aiy) 
when  bill,  payable  at  a  bankers  or  5>articu1ar  place,  presentment  there 

must  be  averred  in  such  action,  465. 
smd  in  such  action  it  must  be  alledged  that  notice  of  dishonour  wa& 

duly  given,  465. 
#r  else  some  legal  excuse  for  not  doing  so,  465. 
and  omission  of  this  averment  fatal,  even  after  verdict,  465. 
In  case  of  a  foreign  bill  a  protest  must  be  stated,  or  bad  on  special 

demurrer,  465. 
what  allegation  of  protestation  bad,  465. 
when  proceeding  for  interest  against  drawer  or  indorser,  a  protest  must 

be  averred  in  case  uf  an  inland  bill.  465. 
In  case  of  a  conditional  acceptance,  averment  necessary,  514. 
it  must  also  be  proved,  514.— (See  «'  Evidence,^ 
in  an  action  against  drawer,  or  indorser  of  a  foreign  bill,  protest  must 

be  averred  and  proved,  465.  517. 
BAIL, 

a  bill  may  be  paid  by  the  bail  of  either  party  to  it,  357. 

hut  the  bail  of  the  maker  of  a  note  who  have  paid  it,  cannot  sue 

indorser,  441. 
Indorser  may  be  bail  for  drawer,  449* 
if  a  party  be  bail  in  separate  actions  on  same  bill,  it  suffices  to  swear 

he  is  worth  double  the  amount  in  one  action,  449- 
the  requisites   of  the    affidavit  to  hold  to  bail,   446  to  M8. — (See 

"  Affidacitr) 
in  action  of  debt  on  a  bill,  but  not  on  a  note,  when  bail  necessary 

after  judgment  by  default,  545. 

^NK£RS>-<See  ''  Conmission;'  "  Btmiers  Cask  Noies/') 

originally  goldsmiths,  423.  [iQjB. 

may  take  5  per  cent*  discount,  and  a  msonablestnn  for  commission, 
,  what  commission  they  may  take,  109f  I10.!*-*(See  ^  Commiuiom.'^ 
i^hen  may  charge  interest  upon  interest,  110. 
whoa  may  make  usual  rests  in  their  accounts,  so  as  to  chaife  interest 

on  prior  interest,  110. 
what  stipulation  b^  a,  does  not  amount  to  nsnryy  l6l.^See  *^  Usary.") 
may  charge  commission  for  paying  and  accepting  bills,  114. 
where  such  a  charge  would  be  deemed  usury,  1 14. 
may  transfer  bills  indorsed  in  blank  to  him,  146.-^See  '*  JadorMweM.'*) 
consequences  of  his  fraudulently  pledging  or  transferring  billst  145,6, 7- 
indictable  for  misapplying  the  bills  of  their  customers  by  statute,  147. 
bills,  &c.  deposited  with  a  banker  as  agent,  do  not  vest  in  his  assignees, 

slrauld  he  become  a  bankrupt,  158.  176.  6f9,  20. 
othiTwise  if  he  has  discounted  any  of  them,  158.623* 
if  a  banker  fail  an  executor  or  agent,  when  not  liable  for  testator's 

money  placed  there,  37.  159» 
paying  &  check  before  it  bears  date,  which  had  been  iMt  by  payee Js 

liable  to  repay  same  to  loser,  192. 
liable  to  an  action  of  trover  if  he  discount  a  bill  drawn  mi  a  cwstomer, 

«atter  notice  that  it  was  lost,  192. 
the  piivate  mark  on  a  bill  by  a  banker,  as  between  hiouelf  and  another 

banker,  may  be  au  acceptance,  226. 
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BANKERS— (coiifijiwi). 

may  retain  a  check  till  five  .o'clock,  and  then  return  it,  even  though 

cancelled,  230.— (Sec  **  Check,") 
maker  of  a  note,  who  i$  a  banker,  and  shuts  up  and  abandons  his  shop, 

how  far  presentment  for  payment  at  such  shop,  valid,  317. 
presentment  for  payment  of  a  bill  or  check  to  clerk  at  clearing  house, 

is  sufficient,  34. 
presentment  for  payment  of  a  bill  or  note,  payable  on  demand  by 

banker,  what  is  a  reasonable  time,  349,  50. 
when  a  bill,  payable  at  a  bankers,  a  presentment  must  be  made  there 

in  the  usual  hours  of  business,  353,  4,  5.— (See  "  Presentment  for 

Payment:')  "^ 

and  if  not  done,  holder  cannot  protest  bill  for  non-payment,  354.  [354. 
but  if  such  presentment  is  made,  and  an  answer  returned,  it  is  good, 
*doubtful  whether  a  banker  is  not  guilty  of  neglect  in  giving  up  a  bill, 

and  taking  acceptor's  check  on  another  banker,  356.  368.  412, 
may  refuse  to  pay  a  check  or  acceptance,  even  though  he  has  cancelled 

them,  358. 
Laving  received  money  to  pay  bill  two  days  after  due,  and  omitting  to 

do  so,  what  circumstances  will  discharge  from  liability  to  holder  of 

bill,  357. 
presenting  a  bill'  or  check  to  another,  who  marks  it  for  good,  such 

banker  must  pay  it  at  all  events,  Zbl , 
payment  of  a  check  by  a  banker  under  suspicious  circumstances,  how 

far  valid.  359,  360.391. 
payment  of  a  sum  of  money  into  hands  of  a  banker,  to  pay  one  bill» 
and  he  by  mistake   pay  another,  he  may  he  sued  for  the 
amount,  but   not  the  party  to  whom  payment  was  made, 

360.  390. 

payment  of  a  check  after  act  of  bankruptcy,  how  far  valid,  360.  41 3« 
(See  titles  "  Bankrupt,*'  and  "  Bankruptcy:') 

payment  of  a  bill  by  a  check  on  banker,  how  far  effective,  367,  8,  9. — 
(See  "  Check:') 

payment  of  money  to  a  banker  on  a  condition,  and  he  fail  before  con« 
dition  complied  with,  who  bears  the  loss,  369.  J7. 

in  accounts  with  banker,  payments,  advances,  and  receipts,  on  ca^h 
side,  are  to  go  in  reduction  of  the  earliest  part  of  account,  370. 

Biid  where  a  banker  discounted  a  bill  for  drawer,  which  was  dishonoured, 
and  afterwards  drawer's  account  was  in  his  favour,  such  bill  must  be 
considered  paid,  370.  [him,  387. 

it  is  the  duty  of  a  banker  to  make  a  memorandum  on  bills  paid  by 

payment  of  a  check  by  a  banker  after  drawer's  death,  but  before  he 
had  notice  of  it,  holder  not  liable  to  refund,  391* 

must  not  pay  a  check  after  notice  from  customer  not  to  do  so,  391* 

formerly  held  that  banker  is  bound   to  give  notice  on  very  same  day^ 

if  his  principal's  bill  is  dishonoured,  404,  5.  [405. 

hut  not  so  now,  he  being  considered  as  a  distinct  holder,  404,  note  3. 

if  a  banker  has  reason  to  suspect  that  drawer  of  a  check  has  committed 
an  act  of  bankruptcy,  he  cannot  safely  pay  same,  413. 

paying  customer's  acceptance,  made  payable  at  his  house,  cannot  sue 
thereon,  441,  2. 

but  in  action  for  money  paid  to  his  use,  must  prove  first  indorscr's  hand- 
writing, 500. — (See  **  Hand-writing:*  "  Evidence:*) 

the  lien  of  a  banker  on  bills,  &c.  in  general,  619.  20,  21.  [623. 

effect  of  a  banker  becoming  bankrupt  with  bills  in  his  hands,  619  to 

3a 


Jtf  INDEX* 

BANKERS  CASH  NOTES, 

formerly  called  goldsmith's  notes,  42^. 

opposed  by  Lord  Holt,  but  fully  established  by  statute  of  Ann.  42S. 

their  original  use,  423.  [42S. 

seldom  now  made  but  by  country  bankers,  being  superseded  by  checks, 

their  form  like  a  common  promissory  note,  425. 

and  stated  as  such  in  pleading,  423. 

stamps  thereon,  435,  Appendix,  687* 

considered  as  cash,  423.  [p^ynMnt,  424. 

but  if  presented  in  due  time,  and  dishonoured,  it  will  not  amount  to 

if  the  consideration  of  annuity  is  paid  in  them,  they  must  be  set  fiarth 
in  the  memorial,  424. 

when  value  cannot  be  recovered  from  a  stake  holder  as  money  had 
and  received,  424. 
'    transferable  b^  delivery,  424. 

may  be  negotiated  by  indorsement,  and  in  which  case  they  may  be  de- 
clared on  as  such  against  indorser,  424. 

affected  in  other  respects  by  the  rules  of  bills,  424, 

time  when  they  should  be  presented,  governed  by  rules  relating  to 
checks,  345.— (See  "  Ckeek.'^ 

payment  of  them,  when  enforced  in  a  summary  way. — ^Appendix,  $73, 4. 

BANKERS  CHECKS— {See  «  Citchr) 

BANK  NOTES,' 

of  bank  notes  in  general,  425  to  427- 

forging  of  a  Scotchi  not  within  2  Geo.  2.  c.  25.  419. 

their  origin,  425. 

uniformly  made  payable  on  demand,  425. 

I^ord  Mansfield's  observations  on  them.,  425. 

they  pass  by  will,  bequeathing  testator's  money  or  cash,  425, 

or  by  bequeathing  all  his  property  in  such  an  house,  2. 425* 

they  pass  as  a  donatio  mortis  causa,  2, 425.  * 

in   bankruptcies   they  cannot  be   followed   as  distinguishable   inm 

other  money,  425. 
if  lost,  no  action  «^f  trover  will  lie  against  a  bonft  fide  holder  by  the 

trueowner,425,  6.  190. 
may  be  described  as  money  in  the  memorial  of  an  annuity,  425. 
when  an  action  for  money  had  and  received  will  and  will  not  lie  for 

bank  notes  found,  426. 
they  cannot  be  taken  in  execution  or  as  a  distress,  2.  426. 
a  tender  of,  not  sufficient,  if  objected  to  at  the  time,  426. 
but  after  such  tender  refused,  the  party  cannot  he  arrestad,  42& 
stealing  these  notes,  or  forgery  of  them,  felony,  426. 
how  to  enforce  payment  of  them,  426. 
possession  is  prima  facie  evidence  of  property  in  them,  426. 
in  trover  for,  what  evidence  is  necessary  to  impeach  defendant's  right 

of  property,  426. — (See  **  EvidenceJ') 
nx>T  can  they  be  followed  into  hands  by  bon&  fide  holders, 

notice  by  the  legal  owners,  427- 
holder  of  a  bank  note  prim&  facie  entitled  to  prompt  payment,  427* 

cannot  be  affected  by  any  previotis  fraud,  unl 
privy  to  it,  427. 
but  where  fraud  has  been  committed,  what  evidence  sufficient  to  he 

left  to  the  jury,  427* 
exempted  from  the  stamp  duty,  435. 
want  of  consideration  and  fraud  alone  will  disturb  plaintiff's  right  of 

action  on  it,  513.— (See  <<  Evidence.*^ 
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BANKRUPTCY.— (See  post «  Bankrvpt:') 
effect  of  as  to  bills  in  general,  549  to  6^4. 

I.  What  is  a  trading  by  being  party  to  a  bill,  549  to  550. 

a  general  drawing  and  re«drawing  bills  for  sake  of  profit,  is 

a  trading,  5^9. 
but  only  occasionally  doing  is  not»  550. 

II.  The  act  ojf  bankruptcy  in  relation  to  bills^  550. 

when  stopping  payment,  though  not  an  act  of  bankruptcy, 
nevertheless  invalidates  payment  after  a  secret  act  of  bank* 
ruptcy,  550. 

denial  by  trader  to  holder  of  a  bill  on  day  it  falls  due,  550. 

if  a  commission  issue,  and  the  debtor  afterwards  compromise 
with  petitioning  creditor,  550. 

III.  Of  the  petitioning  creditor  in  respect  of  a  bill,  551  to  556. 

when  a  bill  is  due  before  act  of  bankruptcy,  holder  may  strike 

a  docket,  551. 
bolder  of  a  bill  not  due  may  prove,  but  not  issue  a  commis- 
sion by  7  Geo.  1.  c.  31.  551. 
enactment  of  that  statute,  554. 
may  now  issue  commission  by  5  Geo.  2.  c.  30.  s.  22.  its 

enactment,  551. 
holder  of  a  bill  which  he  bought,  though  for  less  than  full 

amount,  may  issue  commission,  553. 
bolder  of  accepted  bill  may  issue  commission,  though  it  be 

not  due,  552. 
but  if  bill  be  for  ;f  100  only,  it  is  otherwise  on  account  of 

rebate  of  interest,  552. 
doubtful  whether  bill  of  exchange  a  good  petitioning  credi- 
tor's  debt  against  drawer  or  indorser  before  dishonour  by 
acceptor,  552. 
these  statutes  only  extend  tovnitten  securities,  553;  but  see 

Stat.  49  Geo.  3.  c.  121.  s.  9  558. 
and  a  person  cannot  strike  a  docquet  for  goods  sold  on  a  cre- 
dit not  expired,  553. 
not  to  bills  given  or  indorsed  after  act  of  bankruptcy*  553. 
but  it  is  otherwise  where  a  bill  made  before  is  indorsed  after- 
wards, 552. 
and  no  party  may  after  act  take  a  bill  of  bankrupt  to  make 

up  sufficient  to  issue  commission,  552. 
46  Geo.  3.  c.  136.  only  enables  creditors  after  a  secret  act  to 
prove  the  debts,  but  does  not  authorise  them  to  strike  a 
docquet,  553. 
what  will  not  invalidate  a  commission  founded  on  a  good  pe- 
titioning creditor's  debt,  553,  4. 
when  bankrupt  himself  cannot  object  to  commission,  654. 
where  laches  in  holder  of  a  bill  or  note,  will  or  will  not  de- 
prive him  of  his  right  to  petition,  554. 
part  payment  of  a  debt,  after  notice  of  an  act  of,  does  not 

prevent  such  creditor  from  striking  docquet,  554. 
a  bill  or  bond  taken  after  act  for  debt  contracted  before,  does 

not  extinguish  original  debt,  553, 
any  objection  precluding  a  creditor  from  recovering  at  law  or 

in  equity,  will  prejudice  in  bankruptcy,  555. 
of  debt  due  to  several  as  partners,  they  must  all  join  in  peti* 

tion,  though  the  affidavit  need  be  but  by  one,  555. 
a  petitioning  creditor,  aftei'  taking  out  com  mission, /cannot  sue 

at  law,  though  for  another  distinct  demand,  556. 
form  of  affidavits,  655,  6,— (See  '*  Precedents.")  ' 
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IV.  OffToofbdU  under  a  commimon^  556  to  55S. 
enactment  of  stat.  7  Geo,  1.  c.  31.  556^  7. 

49  Geo.  3.  c.  121.  557,  8. 
First.  What  hills  proveable,  35a  to  562. 
must  be  valid  at  law,  558,  9. 
must  be  founded  on  legal  consideration,  559. 
Iivhen  otherwise  if  bona  fide  holder,  550;  an458  Geo.  S. 

c.  93-  Appendix,  692. 
wlicn  part  of  consideration  of  a  bill  legal  and  part  not, 

proveabie  as  money  had  and  received,  559. 
a  bill  payable  at  a  certain  time  proveabie,  if  payable  00 

a  contingency  otherwise,  560. 
the  same  uith  regard  to  acceptance,  560. 
bill  accepted  by  letter  proveabie,  560. 
indorsement  in  bankruptcy  governed  by  same  rules  as  in 

an  action,  560. 
and  bill  transferred  for  value,  but  not  indorsed,  when  it 

cannot  be  proved,  56l. 
written  guarantee  to  pay  note  of  a  third  person  not  doe 

at  time  of  bankruptcy,  is  not  proveabie,  56l. 
when  bills  payable  to  fictitious  persons  may  be  proved,  56l 
when  assignees  compellable  to  indorse  to  enable  holder 

to  prove,  561. 
a  lost  bill  may  be  proved  upon  giving  indemnity,  56l. 
but  laches  will  operate  here  as  in  case  of  actions,  56l. 
cancelled  or  settled  bills  cannot  be  proved,  562. 
but  bills  in  lieu  of  which  others  are  given,  are  proveaUe 
if  latter  not  paid,  562. 
Secondly.  Who  may  prove,  562  to  584. 
In  general^ 

bovA  fide  holder  may  prove  for  whole  sum  coniaioed  in 

it,  562. 
indo)»ee,  after  act  of  bankruptcy,  though  he  cannot  set 

o<f,  may  prove  his  debt,  562,  3. 
or  he  may  be  petitioning  creditor,  562,  3. 
indorsee  of  a  note,  after  bankruptcy  and  after  due,  may 

prove  it,  563. 
and  if  drawer  or  indorser  take  up  bill  after  bankruptcy  of 

acceptor,  they  may  prove,  563. 
the  same  rule  prevails  against  every  ether  party  liable 

to  drawer  or  indorser,  563. 
accommodation  indorser  may  prove  against  accommo- 
dation acceptor,  563. 
and  petitioning  creditor  indorsing  bill  before  bankruptcy, 
and  then  taking  it  up,  may  prove  against  acceptor,  56S, 
acceptor,  for  honor  of  drawer,  after  bankruptcy  of  ori- 
ginal acceptor,  may  prove  bill   against  such  accep- 
tor, 563,  4. 
otherwise  if  original  acceptor  is  an  accommodation  ac- 
ceptor, 564.    - 
if  holder  prove  under  two  commissions,  and  receive  divi- 
dends under  each,  the  assignees  of  one  cannot  prove 
against  the  other,  564. 
fior  can  bill  be  proved  twice  against  same  estate,  564. 
a  bon^  fide  holder  of  an  accommo<lation  bill  may  prove 
against  the  acceptor  or  drawer  of  bilU  564.  88  to  95- 
but  where  party  was  not  a  bon&  fide  holder,  but  has, 
since  the  bankruptcy,  been  compelled  to  take  it  up,  it 
is  frequently  otherwise,  564|  5. 
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Secondly.  Who  may  prove-^contiaued). 

Rules  as  to  accommodation  bills  divided  into  tbree,  566, 

1.  Where  there  has  been  cross  bills  between  the  parties^  565  to  568. 
one  bill  given  for  another  is  a  valid  consideration,  and  each 

may  prove,  565. 
tvhether  a  bill  was  or  was  not  transferred  for  another,  go* 

verned  by  the  particular  circumstances,  565. 
the  variation  in  date  and  sum,  when  not  material,  565* 
agreement  to  pay  his  own  acceptance,  is  conclusive  evidence 

that  the  bills  were  cross,  566. 
but  such  party  is  not  entitled  to  his  dividend  until  his  bill  has 

been  paid,  566* 
nor  can  one  party  to  cross  bills  prove  payment  on  his  accept- 
ance against  the  drawer,  566^  7* 
and  this  though  no  payment  has  been  made  by  such  drawer 

on  bis  own  cross  acceptance,  567» 
in  case  of  bankruptcy  of  one  party  dealing  with  another, 

cross  acceptances  which  are  respectively  dishonored^  and 

also  a  cash  account,  how  to  proceed,  567* 
if  a  cross  bill  is  taken  by  the  drawer  after  bankruptcy  of 

acceptor,  he  may  prove,  567. 
but  if  holder  prove  both  against  drawer  and  acceptor,  and 

receive  dividends,  such  drawer  cannot  prove  against  such 

acceptor,  567»  8. 

2.  Where  accommodating  party  has  taken  security,  56^  to  571* 

if  the  drawer  be  bankrupt,  the  holder  may,  even  before 
accommodation  bill  due,  prove  on  the  counter  security,  568. 

but  in  these  cases  the  dividends  are  suspended  till  it  appear 
that  the  surety  has  paid  his  own  bill,  568,  9. 

what  these  securities  must  be  to  entitle  hokier  to  prove,  569' 

when  there  is  a  loan  of  bills  from  A,  to  B.  as  well  as  cash  ac- 
count due  to  B.,  B.  may  prove  under  commission  against 
A.  but  dividends  withheld  till  bills  paid,  569. 

and  acceptor  of  a  bill  having  funds  of  bankrupt  in  his  hands, 

'    may  keep  such  funds  to  answer  acceptance,  570. 

not  always  necessary  that  security  should  be  given  expressly 
for  an  indemnity,  570. 

accommodation  acceptor,  who  has  paid  bill,  may  set  off  his 
debt  against  any  claim  on  him,  570,  I. 

3.  Where  the  accommodating  party  has  taken  no  security  ,57 1  to  576. 

when  he  has  paid  before  the  bankruptcy,  571* 
when  he  may  prove  under  commission,  571* 
when  he  has  not  paid  till  after  the  bankruptcy,  571  to  576. 
he  cannot  prove  under  the  commission,  unless  he  can 

avail  himself  of  the  49  Geo.  3.  c.  121.  571. 
no  difference  in  this  respect  if  accommodated  party  give 

a  parol  or  written  promise  to  take  up  bill,  571* 
but  the  right  of  an  accommodation  indoreer  not  clearly 
settled,  572,  3. 
but  acceptor  of  a  bill  or  maker  of  a  note  cannot,  in  any  case, 

prove,  573,  4. 
but  doubtful  of  indorser  of  such  a  bill  will  come  within  the 

meaning  of  the  Stat.  7Geo.  I.e.  31.  574. 
arguments  to  support  the  principle  that  he  can,  57*f  5,  6. 
Bene^t  of  holder's  proof,  576  to  580. 

when  an  accommodating  party  can  prove  in  bis  own  right,  he 

may  sometimes  have  the  benefit  of  holder's  proof,  576. 
and  court  of  equity  will  compel  the  heldtr  to  prove  his  debt, 
576. 
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Benefit  of  holder's  jfroof-— {continued). 

and  stay  proceedings  at  law  till  he  has  done  so,  576. 

and  stirety  lodging  money  to  pay  bill  before  proof  by  creditor, 

may  retake  the  money  to  enable  creditor  to  prove,  577- 
but  a  banker  paying  bankrupt's  money,  after  notice  of  the  bank- 

niptcy,  will  not  be  allowed  to  stand  in  creditor's  place,  577. 
if  indor»er  prove  under  acceptor's  commission,  and  drawer  take 
up  bill,  drawer  has  an  equitable  right  to  indorser's  proof,  577* 
If  payment  is  made  by  surety  after  bankruptcy,  and  before  proof 

by  creditor,  neither  can  prove,  -577. 
on  proof  made  and  party  paid  by  surety,  and  proof  expanged, 

it  may  be  restored  for  surety's  benefit,  577- 
creditor  cannot  be  turned  into  a  trustee  for  surety  to  prejudice  hit 

right  on  another  demand  against  debtoi^s  estate,  578. 
in  such  case  what  dividend  will  be  allowed  surety,  578,  9- 
but  this  doctrine  qualified  in  case  of  surety's  to  a  limited  amount, 

^79,  580. 
but  siirety  not  entitled  to  benefit  of  proof  made  by  creditor  on  a 
distinct  estate,  with  which  he  had  nothing  to  do,  580. 
When  he  may  prove  under  49  Geo.  3.  c.  121.  #•  8.  580  to  584. 
enactment  of  that  statute,  580, 1. 
decisions  on  the  statute  with  respect  to  proof  by  accommodation 

acceptors,  581,  2,  3, 
to  proof  by  one  partner  against  his  bankrupt  co-partners,  583. 
no  words  in  the  act  precluding  a  party  from  suing  bankrupt,  sub- 
ject to  the  judgment  being  useless  by  obtaining  his  certificate, 
583,  4. 
ntrdly.  Against  whom  and  under  what  commission,  584  to  589- 

With  relation  to  particular  situation  of  bankrupt^  584,  5, 6. 
holder  of  a  bill  may  prove  against  all  parties  to  it,  584. 
negotiable    securities  trahsferred  without  indorsement, 

cannot  be  proved  even  by  bon4  fide  holders,  585,  6. 
but  this  rule  prevails,   though  bill  unaccompanied  by 

separate  written  acknowledment,  584, 
when  such  holder  may  have  benefit  of  the  proof  of  the 
person  who  last  indorsed  it,  585.  [mark,  586. 

the  same,  though  trader  usually  indorsed  by  a  private 
With  respect  to  the  number  of  parties,  586  to  589* 

creditor  may  avail  himself  of  all  collateral  securities  to 

the  extent  of  26«.  in  the  pound. 

holder  of  a  bill  drawn  by  a  firm  on  another  firm  of 

same  partners,  if  ignorant  of  their  partnership,  may 

prove  it  under  commission  against  both  firms,  586,  7* 

or  prove  against  same,  and  proceed  at  law  against  other, 

587. 
and  a  person  may  prove  against  i^  estates  of  the  prin- 
cipal surety  or  co-surety,  587- ^^r^ 
creditor  cannot  prove  against  the  joint  estate  of  bank- 
rupt partners,  and  estate  of  one  only,  587* 
but  must  elect,  587. 
how  long  he  may  wait,  589* 

unless  there  is  a  surplus,  587*.  [mission, 587- 

nor  can  a  joint  debt  be  proved  under  a  sepaimte  com- 
except  for  the  purpose  of  assenting  or  dissenting  to  cer- 
tificate, and  getting  payment  out  of  surplus,  587* 
what  circumstances  will  alter  the  rule,  587« 
where  partners  are  concerned  in  other  trades,  the  ptper 
of  one  firm  given  to  creditors  of  another,  they  may 
take  dividends  from  both  estates,  588. 
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With  respect  to  the  number  of  parties-^contmuei). 

when  debts  are  joint  and  paid  by  a  bill  drawn  on  on6 

debtor,    and  accepted  by  the  other,  he  may  prove 

against  both,  588. 
when  credit  joint  against  security  separate,  the  same  rule 

prevaib,  588. 
and  vice  versa,  589* 
and  money  lent  to  different  partners  in  same  firm,  and 

they  agree  to  consolidate  debt,  proof  may  be  against 

joint  estate,  589* 
tourihly*  To  what  extent  proof  may  he  n^de^  589  to  597* 

discounter  of  a  bill  entitled  to  full  proof  without  deduct* 

iug  discount,  589* 
same  in  case  of  a  holder  of  a  bill  bought  for  less  than 

sum  due  on  it,  589> 
same  if  debtor  give  an  accommodation  bill  of  another 

for  larger  amount  than  debt,  589* 
same  in  regard  to  holder  of  bill  pledged  as  security  for 

the  debt,  589. 
but  proof  to  this  extend  can  only  be  against  party  to 

the  bill,  against  debtor  can  only  be  for  amount  of 

debt,  589. 
holder  may  prove  against  drawer,  acceptor,    and  in* 

dorscrs,    and    receive  a  dividend  from  each  to  full 

amount  of  bill,  589. 
and  this  though  he  has  received  payments  on  account 

reducing  the  debt,  589»  90. 
but  under  a  commission  against  party  from  whom  bill 

obtained,  proof  of  what  really  due  is  allowed,  590* 
but  this  latter  case  only  extends  where  the  payment  was 

made  after  proof,  590. 
how  far  a  creditor  holding  paper  of  third  persons  as  se- 
curity for  his  debt,  may  prove  against  debtor  or  such 

persons,  590,  591. 
if  holder  of  a  bill  prove  under  one  commission,  and  a 

dividend  is  declared,  he  cannot  prove  under  another 

for  more  than  what  remains,  deducting  last  dividend, 

591. 
advisable  for  holder  therefore  to  prove  under  all  as  soon 

as  possible,  SQX. 
of  proof  by  friendly  societies^   under  stat.    33  Geo.  3. 

c.  54.  591  to  503. 
enactment  of  the  statute,  591 1  2. 
decisions  on  it,  592,  3. 
interestj  how  much  recoverable,  593  to  595. 
proveable  when  ever  by  express  terms  of  instrument  it 

is  reserved,  593. 
or  where  there  is  an  agreement  that  the   debt    shall 

carry  interest,  593. 
or  on  notes  payable  on  demand,  not  reserving  it  where 

by  custom  of  trade  it  is  allowed,  593,  4. 
or  where  it  has  been  allowed  on  settlement  of  accounU 

between  the  parties,  593,  4.  [certain,  59^. 

in  general  proveable  on  all  notes  payable  on  any  day 
how  much  recoverable,  594. 

never  in  case  of  insolvency  allowed  afterdate  of  com- 
mission, 594* 
and  where  act  of  bankruptcy  ascertained,  no  interest 

allowed  after  that,  595, 


r2S  INDEX. 

BANKRUPTCY— (coiidiiiifrf). 

Fourthly.  To  what  extent  proof  may  be  made — (continued), 

and  in  cases  of  mutual  credit,  computatioD  of  it  sto{» 

at  same  time,  595. 
but  u'bere  an  estate  turns  out  solvent,  ci«dttors  may 

claim  interest  up  to  time  of  payment,  595. 
£5  per  cent,  legal  rate  allo\red,  595. 
of  the  re-exchcjtge,  595,  596. 
Tifthly.  Tht  time  of  proving  and  making  claim^  596  to  597. 
DO  unnecessary  delay  should  take  place,  596. 
and  except  in  case  of  gross  laches,  creditors  may  prove 
at  any  time,  596.  [tier,  59^,  7. 

when  creditor  proves  after  dividend  declared,  the  prac- 
when  a  party  cannot  prove,  advisable  to  make  claim  u 
soon  as  possible,  597> 
Sixthly.  The  mode  and  terms  of  proof  and  remedy  for  dkidaip 
597  to  604. 

ordinary  proof  by  oath,  598*. 

forms  of  depoMtions,    598,  and  see  Appendix 9  657  to 

660.— (bee  "  Precedents.*^ 
what  ought  to  be  stated  in  the  depositions,  598. 
€very  security  must  be  produced,  and  marked  by  con* 

missioners,  598. 

party  inserting,  on  proving  must  deliver  op  security,  or 

apply  to  sell  pledge,  599*  [be  delivered  up,  599* 

wbat  have  been  deemed  pledges  or  securities  which  mast 

paity  having  a  debt,    partly  proveable  and  partly  not, 

may  apply  same  to  debt  not  proveable,  599. 
in  what  other  cajuses  he  may  do  so,  599* 
but  where  the  bill  was  not  deposited  as  a  pledge,  bot 
indorsed,  holder  may  prove  bis  debt^  or  proceed  ftt 
law,  599,  600. 
of  proceeding  at  law,  and  proving  also,  6OO,  1. 

direction    of  statute  49  Geo.  3.  c.  121,    in  tkis 
respect,  6OO,  1, 
observations  on  it,  6OO,  1. 
Reducing,  expunging ^  and  restoring  proofs,  6OI,  2. 

when  after  proof  made,  any  thing  appears  so  as  to  re- 
duce  or  discharge  debt,  it  may  be  reduced  or  dis- 
charged accordingly>  6OI. 
what  will  amount  to  one  or  the  other,  601,  2. 
when  proof  may  be  restored  for  benefit  of  anotber  ptrtj^ 

602,  3. 
remedy  to  recover  dividends,  603,  4. 
enactment  of  the  stat.  49  Geo.  3.  in  this  respect,  603. 
Seventhly.  The  consequence  of  not  proving,  and  the  tffect  of  certi* 

Jicate,  604  to  607. 
the  effect  of  certificate,  and  how  far  bankrupt  discbarged 

thereby,  604. 
in  what  lases  the  certificate  is  no  bar,  604,  5. 
bankrupt  discharged  from  a  debt  in  oi.e  firm  cannot 
be   charged  by  creditor  with  same  debt  in  anotber, 
606. 
but  sometimes  the  creditor  is  able  to  shape  bis  action  at 

a  tort,  in  which  case  certificate  no  bar,  6o6«  7* 
•efect  of  certificate  avoided  by  a  fresh  contract,  607* 
V.  Of  mutual  credit  and  set-off,  607  to  6l7- 

Gcneral  observations  and  statutes,  607  to  6l7* 

mutual  den^ands  may  be  set  off  against  eacb  otber,  6O8. 
enactment  of  the ::&tilU  5  Geo.  2«  xu  30^  in  this  respect,  608* 
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V.  Of  mutual  credit  and  itt-off — (continued). 

46  (;eo.  3.  c.  135.  608,  9-  [word  "  debt,"  60p. 

in  tti«sc  statutes  the  word  '^  credit**  more  effective  than  tha 
arranged  under  three  heads ;  [founded,  6og  to  6J2. 

'  I.  The  nature  of  the  debtf  and  consideration  upon  which 
%vbat  debt  may  be  set  off,  609  to  6l2.  [6iO. 

legacy  after  admission  by  executor  may  be  set  off« 
illegality  of  consideration  will  not  prevent  the  set- 
ting off  what  is  equitably  due,  61O. 
aad  if  assignees  confirm  acts  of  bankrupt  by  suing 
in  assumpsit^  instead  of  for  a  tort,  set-off  allowed^ 
611. 
J'ke  parties  bitween  whom  the  mutual  credit  may  exists 
612  to  613.  [612. 

debt  must  be  due  from  both,  in  their  own  right, 
a  joint  debt  cannot  be  set  against  a  separate  one,  61 2. 
governed  by  same  rules  as  prevail  at  common  law, 
6*12- 

under    separate    commissions    set   off    disallowed 
against  a  separate  creditor  indebted  to  partner- 
ship in  a  larger  sum,  6 13. 
in  what  other  cases  allowed,  6 13. 
3.  Time  when  the  debt  or  credit  arose,  6l4  to  617. 

both  debts  must  accrue  before  bankruptcy,  or  two 
months  before  commission,  in  case  of  a  secret 
act,  614. 
yet  if  such  debt  be  a  credit,  though  not  before  the 

act,  it  may  be  set  off,  6 14. 
if  demand  arise  on  a  bill  payable  after,  but  made 

before  bankruptcy,  set  off  is  allowed,  6*14. 
a  bill  payable  unconditionally  given  to  a  surety, 

may  be  set  off,  6 15. 
and  a  person  lending  notes  of  hand,  and  receiving 
a  memorandum,  may  set  off  amount  of  any  note 
paid  by  him  after  bankruptcy,  against  sum  dot 
from  him  to  the  bankrupt,  6 15. 
a  bill  or  natc  indorsed  after  bankruptcy  cannot  be 

set  off,  though  it  may  be  proved,  6iS. 
and  therefore  incumbent  on  such  person  to  shew  . 

that  he  got  the  bill,  &c.  before  bankruptcy,  6l5» 
possession  by  payee,  how  far  evidence  of  the,  6l5. 
what  other  evidence  sufficient  in  thia  respect,  6l5. 
a   bill  bo()&  tide  indorsed  before  act  of  bankruptcy, 
and  taken  up  and  paid  by  him  after  such  act 
cannot  be  set  off,  616. 
provision  of  the  stat.  46  Geo.  3.  c.  135,  in  relation 
to  mutual  credit,  6 17* 
Vf .  "General  effect  of  bankruptcy  on  the  property  of  the  bankrupt ^  and 
if  others,  6 17  to  624. 

arranged  under  two  heads,  6l7- 

1 .  The  property  of  the  bankrupt,  and  contracts  entered  into  by 
him,  6\7  to  6*19. 
property  of  the  bankrupt  in  hands  of  assignees  gcneraUj 

affected  as  if  in  his  own  hands,  617^ 
assignment  of  a  debt  for  value  by  bankrupt  before  bank- 
ruptcy, when  binding  on  assignee,  6l7»  18. 
indorsement  of  a  bill  after  bankruptcy)  but  delivered  be* 
lore  it  is  valid,  £l8« 
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1.  The  property  of  ike  banHrupi,  and  eontrads  etiitred  nio 
by  him — (continued), 

and  if  bankrupt  not  beneficially  interestedy  he  may  do 

any  act  respecting  it  as  if  he  were  not  bankrupt,  6l8. 

where  bankrupt  drew  a  bill,  partly  for  value  and  partly 

not,  how  much  conveyed  by  his  assignment^  6l8. 
assignees  cannot  hold  any  property  obtained    by  the 

bankrupt  by  fraud,  6l8. 
when  bills,  &c.  indorsed  after  bankrupt  had  dishonoured 

others,  may  be  retained,  6l8. 
indonement  after  secret  act  of  bankruptcy,  protected 

by  statute,  619. 
what  other  payments  protected  by  statute,»6l9. 
acceptance  of  bills  does  not  bar  vendor's  right  to  stop 
goods  in  transitu  upon  bankruptcy  of  vendee,  619. 
%  The  property  of  others^  619  to  623. 

a  banker  has  a  general  lien  on  bills  paid  into  his  hands 

generally,  619. 
a  person  has  a  lien  on  all  property  in  his  h«ids,  kr 
which  he  has  accepted  a  bill  after  the  bankruptcy  of 
the  owner,  630. 
property  in  possession  of  bankmpty  though  he  be  not  At 

real  owner,  will  pass  to  his  assignees,  6S0. 
In  case  of  the  bankruptcy  of  a  factor  or  banker*  or  other 
penon,  what  liens  allowed  on  bills  in  their  hands, 
020, 1,  2. 
but  bills  delivered  to  a  banker  expressly  on  tenns  of 

discount,  assignees  entitled  to  them,  625. 
what  other  cases  assignees  entitled,  623. 
y If.  Precedents  of  depositions  in  case  of  bankruptcy.— <See ''  Jpp€a» 

ifer."  "  Precedents:' 
VIII.  Miscellaneous  Points. 

don't  affect  obligee's  right  of  action  after  assignment,  10. 
of  one  partner  disables  him  from  using  name  of  firm,  so  as  to  ren- 
der co-partners  liable,  46.  149. 
on  bankruptcy  of  stock  broker's  proof  under  commission  of  pro* 
missory  notes  given  upon  a  stock-jobbing  transaction,  how  &f 
restrained,  102. 
as  far  as  it  regards  transfers,  relates  only  back  to  the  time  of  the 
suing  forth  of  the  commission,  152^^  [ment,  157* 

a  trader  cannot,  in  contemplation  of,  make  a  voluntary  indorse- 
but  it  must  appear  that  such  indorsement  was  in  contemplation 

of  bankruptcy,  157.— ^See  *' Fraudulent  Preferencer) 
if  bill  transferred  through  urgency  of  the  demand  the  contempla* 

tion  of  secrecy  in  the  transaction  will  not  vitiate,  1 67- 
bill  returned  to  indorsers,  in  contemplation  of,  is  not  a  fraudulent 

preference,  158. 
of  a  drawer  and  acceptor  of  bill,  &c.  gives  indonee  a  lien  en 

drawer's  effects  in  hands  of  acceptor,  182. 
of  the  acceptor  of  an  accommodation  bill,  indorser  for  like  accom- 
modation who  pays  the  bill,  may  prove  under  the  commissi<m, 
189. 
of  the  drawer  when  it  prevents  drawee  from  accepting  or  paying 

220,  '221.— (Vide  tit.  "  Bankrupt/') 
after  secret  act  of  by  trader,  consigning  goods  to  a  factor,  how  ftr 

such  factor  is  obliged  to  repay  the  money  to  assignees,  821. 
accommodation  acceptor,  holder  of  a  counter  bill  given  as  an  in- 
demnity by  the  drawer,  may  prove  under  drawcPt  OMnmissioB 
of,  255. 
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Miscellaneous  Points— (conftntrf  J.) 

notwithstanding  the  bankruptcy  of  the  drawer  of  an  accommo- 
dation bill,  acceptor  may  retain  money  of  drawer's  in  his  hands 
till  bill  be  due,  255*  [of  dishonor,  272. 

of  the  drawee  of  a  bill  no  excuse  for  omission  to  give  due  notice 

the  same  with  regard  to  drawer  or  indorscr  of  a  bill,  or  indorser 
of  a  note,  277.  292. 

of  drawer  after  drawing  bill,  if  acceptance  refused,  holder  may 
immediately  prove  under  the  commission,  298. 

on  bankruptcy  of  the  drawer  or  drawee,  equity  will  compel  an 
acceptor  supra  protest,  to  resort  to  drawer's  estate,  314. — (Sec 
•*  Acceptance  supra  protest.'*) 

of  the  acceptor  of  a  bill,  dues  not  excuse  omission  of  presentment 
for  payment,  317- 

of  an  agent  having  received  money  from  maker  of  a  note  to  pay, 
offers  it  to  bolder  who  cannot  find  note  on  bankruptcy  of 
agent,  maker  still  liable,  357* 

after  notice  of  an  act  of  bankruptcy,  banker  cannot  pay  the 
check  of  his  customer,  360. 

but  till  a  commission  has  issued,  bankrupt  may  sue,  360. 

holder  of  a  bill  giving  time  to  acceptor,  who  afterwards  commits 
a  secret  act  of  bankruptcy  and  pays  them,  such  payment  is  not 
in  the  usual  course  of    trade,  302. 

A.  having  got  a  verdict  against  B.  who  then  commits  an  act  of, 
and  A.  without  notice,  take  a  bill  from  B*  which  is  duly  paid, 
A.  must  refund  to  B.*s  assignees,  362. 

the  same  where  bankers  have  accepted  accommodation  bills  for  a 
trader  who  then  commits  an  act  of  bankruptcy,  but  before 
commission  issued,  lodges  money  with  them  to  pay  them,  362, 3. 

the  same  where  bankers  paid  a  bill  for  acceptor  after  a  secret  act 
of  bankruptcy,  and  he  remitted  them  money  to  pay  themselves, 
362,  3. 

the  same  if  they  pay  a  check  drawn  on  them  after  a  secret  act  of 
bankruptcy,  they  cannot  retain  monry,  received  to  cover  such 
check,  363.  413. 

when  money  recovered  against  a  bankrupt  in  an  action  on  a  pro- 
missory note  paid  by  him  after  a  secret  act  of  bankruptcy,  it 
may  be  recovered  again  by  the  assignees,  363. 

one  count  of  the  statute,  46  Geo.  3.  c.  135.  363,  4. 

tfince  this  statute  the  19  Geo.  2.  c.  32.  can  only  come  in  question 
when  payment  made  within  two  months  before  suing  out  com- 
mission, 364. 

holder  of  an  accommodation  bill,  may  prove  under  drawer's  com- 
mission, though  he  has  accepted  security,  and  given  time   to 
acceptor,  377. 
Efect  at  law  of  proving  under  a  commission  of  bankruptcy^  384  to  387* 

if  acceptor  be  a  bankrupt,  holder  may  prove  under  commission 
without  assent  of  other  parties,  384. 

but  he  must  give  regular  notice  of  non-payment,  384. 

if  holder  of  a  bill  prove  under  indorser's  commission,  and  after- 
M'ards  compound  with  acceptor,  such  proof  must  be  expunged, 

387. 
in  case  of  bank  notes  cannot  be  followed  as  distinguishable  from 

other  money,  425. 
when  acceptor  of  a  bill  is  bankrupt,  and  holder  prove  under  com- 

Aiission,  but  who   has  not  got  certificate,  he  may  be  arrested 

and  sued  by  the  drawer  if  he  has  taken  it  up,  439* 
roust  be  specially  pleaded,  480. 
to  establish  a  set  off  against  assignees  of  bankrupt,  evidence  of  poi- 

lession  of  a  bill,  &c.  before  bankruptcy  must  be  given,  509. 
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Miftcellaoeoas  Points — {continued), 

but  if  the  act  were  several,  evidence  of  possession,  two  calendar 

months  before,  is  enough,  509. — (See  "  Evidence/*) 
of  a  firm,  when  it  will  not  affect  the  competency  of  one  of  the 

members,  proving  that  another  had  no  authority  to  draw  hi 

name  of  firm,  528. — (See  **  fTttness.") 
a  person  released  from  liability  by  baukruptcy,  and  certificate,  is 

a  competent  witness  to  an  action   on  a  bill,  the  payment  of 

which  he  guaranteed,  531.  [536. — (See  "  Damages'.) 

what  amount  of  bill  may  be  proved  tinder  two  commissions,  ia 
case  of,  where  bills,  &c«  carry  interest,  537* 

BANKRUPT— (See  "  Bankrvptcy;'  "  Fraudulent  PrefereM€er) 

who  has  assigned  over  a  bond  before  his  bankruptcy,  may  sustain  an 
action  on  it,  10.  [of  firm,  4^. 

<>ne  partner  who  bas  become  a  bankrupt,  is  disabled  from  using  name 

this  rule  qualified,  154,  5. 

a  contract  made  in  consideration  of  signii^  certificate  void,  102. 

who  has  obtained  his  certificate  in  a  foreign  country,  cannot  be  saed 
in  England,  or  an  instrument  drawn,  and  to  be  performed  there,  120. 

cannot  transfer  bills,  &g.  149.— <See  "  Bankruptcyr) 

after  a  secret  act  of  bankruptcy,  cannot  transfer  bills,  &c.  by  iodon^ 
mem,  149.  but  see  154.  155.— 19  Geo.  2.  c.  32. 

doubtful  whether  the  solvent  partner  wit  bout  assignees  consent  can,  149. 

nor  should  a  declaration  on  such  note  state  the  joint  indorsement,  150. 

a  trader  who  has  become  bankrupt,  may  indorse  a  bill  delivered  before 
bis  bankruptcy,  150.  [them,  150. 

and  if  he  and  his  assignees  refuse  to  do  so.  Chancellor  will  compel 

estate  liable  to  the  costs  of  such  a  proceeding,  150.         [signees,  151. 

DO  estate  in  which  he  is  not  benefically  interested,  passes  to  bis  as- 
many  transfer  an  accommodation  bill,  151.  [datton,  151. 

a  bill  drawn  for  a  sum  of  money,  part  of  which  is  for  bis  accommo- 

but  such  indorsement  b  only  valid  as  far  as  that  accommodation  sum 
goes,  151. 

when  they  transfer  bills  before  the  suing  forth  €i  commission,  by  sta- 
tute 19  Geo.  2.  t.  32.  152. 
.  enactment  of  that  statute,  152.  36l. 

decisions  on  the  venue,  36l,  2,  3. 

doubtful  whether  promissory  notes  are  within  this  statute.  153.  9ff2. 

a  bill  indorsed  by  after  an  act  of  bankruptcy,  but  paid  before  the  is- 
suing of  a  commission,  is  within  this  statute,  154. 

by  a,  for  a  debt  for  goods  sold  and  paid,  after  the  issuing  thereof,  it  is 
valid,  154. 

that  such  transfer  is  only  valid  when  there  are  no  suspicious  circum- 
stances of  insolvency,  155, — (Sec  "  Jnsohency/') 

payments  made,  and  contracts  entered  into  by  a  bankrupt,  two  months 
before  the  date  of  commission,  when  valid,  156. 

indorsement  of  a  bill  by,  by  way  of  fraudulent  preference,  invalid,  156« 
(See  *'  Fraudulent  Preference.") 

but  a  creditor  pressing  a  trader  to  give  such  indorsement,  the  inten- 
tion of  the  latter  to  become  bankrupt,  cairaot  be  called  in  to  vitiate 
it,  157. 

uncertificated  after  the  commission  issued,  receiving  a  note,  lagal  in* 
terests  vest  in  his  assignees,  158. 

when  it  does  not,  158. 

when  a  banker  has  become  a,  bill,  kc.  deposited  with  bim  as  agent, 
does  not  vest  in  his  assignees,  158.  176* 

but  if  such  banker  has  discounted  any  of  them,  tbe  rule  is  otherwise,  158* 
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holder  of  a  bill  to  which  a  is  a  party,  is  allowed  to  set-off  his  claim 

on  him  against  the  amount  of  the  bill,  182. — (See  "  Set-off:') 
proof  was  allowed  under  a  commission  in  respect  to  a  bill  stated  to  be 

lost,  197.  [valid,  220. 

payments  made  to  a  bankrupt  without  knowledge  of  his  being  so,  when 
drawee  ought  not  to  accept  after  knowledge  of  drawer's  having  become 

bankrupt,  221. 
that  if  he  accepts  without  such  knowledge,  a  payment  of  the  bill  after 

be  is  acquainted  with  the  fact,  is  valid,  222. 
when  a  draft  drawn  on  a  debtor  who  is  a  bankrupt,  vests  the  debt  in  the 

person  who  holds  such  draft,  254. 
and  such  person  may  proceed  in  equity  against  the  assignees,  253,  4. 
a  party  to  a  bill  becoming  a  bankrupt  before  it  becomes  due,  another 

guaranting  the  payment  of  it,  is  not  entitled  to  notice  of  dishonour, 

265. 
when  drawer  or  endorser  of  a  bill,  or  indorser  of  a  note,  is  a  bankrupt, 

notice  of  dishonour  may  be  given  to  him  or  his  assignee,   277.  ^95. 
if  acceptor  become  a,  holder  of  a  foreign  bill  may  protest  for  better 

security,  S09.  [a  bankrupt,  309* 

but  acceptor  is  not  compelled  to  gire  this  security,  if  drawer  become 
may  sue  his  debtor  for  what  he  owes  him,  at  any  time  before  commis- 

sioQ  issued,  if  debtor  pays  he  is  liable  to  refund,  360. 
but  defendant   may  safely  pay  money  into  court,  and  prevent  further 

costs  after  action  brought,  360,  1.' 
payment  made  to  a  bankrupt,  will  in  all  cases  discharge  the  person' 

making  it,  if  he  had  not  notice  of  the  fact,  364.  '> 

and  a  person  giving  acceptance  in  discharge  of  a  debt,  may  pay  same, 

though. he  has  afterwards  heard  of  the  bankruptcy,  36l.   . 
payment  of  a  bill  by  a  bankrupt  under  arrest,  and  after  a  secret  act  of 

bankruptcy,  when  valid,  362. 
otherwise  if  made  by  way  of  fraudulent  preference,  362. 
what  evidence  must  be  given  to  establish  a  set-off  against  assignees  of 

bankrupt,  509.— (See  "  Etidence,"  *«  Bankrupcy,''  "  Set-off:') 

I^ARON  AND  FEME— (See  "  Feme  Covert;'  "  Married  JFomenr) 

BASTARD, 

a  promissory  note  given  to  indemnify  a  parish  from,  is  illegal,  97- 

BE ARER— (See  "  Transfer  by  Delivery.'*) 

bills  payable  to,  transferable  by  delivery,  83. 

bills  payable  to  fictitious  persons,  when  may  be  declared  on,   and 

treated  as  bills  payable  to  bearer,  83.  457-  170.— (See  *•  Fictitious 

Person.") 
if  the  declaration  on  bill  payable  to  bearer  avers  an  indorsement,  it 

must  be  proved,  462. 
when  he  must  prove  consideration  given  by  him  or  prior  party,  89-  511  • 

BELLMAN,  ,,         . 

a  letter  containing  a  bill  delivered  to,  in  the  street,  and  lost,  the  pcrsou 
sending  it  must,  it  is  said,  bear  the  loss,  204.  287. 

BETTER  SECURITY— (See  '*  SecuHtyr) 
protest  for,  309,  10. 

BILLS  OF  EXCHANGF^Sce**S/iiaH5i7&.'') 
defined^  and  nature  of, 

general  nature  and  utility  of,  1  to  6. 
a  simple  contract  debt,  3. 
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defined^  and  nature  of— {continued). 

bona  notabilia,  following  the  person  of  the  debtor,  ft» 

not  a  good  donation,  mortis  caus&,  2. 

must  be  sued  within  six  years  after  due,  3. 

not  goods  and  chattels,  and  does  not  pass  by  a  bequest  of  all  tes* 

tator's  **  property  in  a  particular  house,"  3. 
cannot  be  taken  in  execution,  or  as  distress  for  rent^  3. 
JBittory,  origin,  invention,  and  use  of ^  3  to  6* 
preferable  as  a  security,  and  why,  4. 
disadvantages  of,  and  what,  5/ 

the  bad  effects  of  an  undue  use  of  accommodation  bills,  S» 
Teadiar  properties  ofy  6  to  14. 
need  nut  be  witnessed,  118. 
it  may  be  assigned  so  as  to  vest  legal  and  equitable  interest  in 

assignee,  6,  7, 141. 
at  to  consideration  being  implied^  6  to  7*  12  to  14. — (Vide  tit 

'«  Connderation.") 
the  holder's  right  of  action  not  affected  by  any  act  of  the  drawer 

or  acceptor,  6. 
why  exempted  from  the  general  doctrine  of  non  assignment  of  a 

chose  in  action,  11. 
why  exempted  from  the  general  doctrine  that  in  parol  contracts, 

consideration  must  be  proved,  13. 
when  the  consideration  may  be  gone  into,  13. 
the  reason  why  the  law  gives  it  so  much  effect,  13. 14. 
Bistory,  general  nature^  and  use  of  foreign  hiUs^  14  to  l6. 
bills  of  exchange  are  foreign  and  inland,  14. 
what  are  foreign,  and  what  inland,  14. 
time  when  foreign  bills  were  first  invented,  doubtful,  14. 
supposed  to  have  been  invented  by  the  Jews  and  Lombards,  15. 
supposition  refuted,  15.  [year  1581,  15. 

the  whole  extremely  uncertain,   but  thought  to  be    about  the 
the  courts  gave  effect  only  at  first  to  bills  drawn  between  raei^ 
chant-strangers,  and  merchant-english ;   but  afterwards  gene* 
•rally  extended,  15. 
History^  general  nature^  and  use  of  inland  hills,  l6.  17* 
why  so  called,  l6, 
time  when  first  made,  l£. 
special  custom  deemed  necessary  to  support,  l6. 
formerly  only  valid  as  between  merchant  and  merchant,  1& 
afterwards  generally  extended  to  all  persons,  10. 
distinction  taken  between  bills  payable  to  order  or  to  bearer.  If. 
inland  bills  and  foreign  bills  governed  by  nearly  the  same  rules,  17- 
Of  tke  parties  to  a  bill  or  note^  and  modes  <f  becoming  suck^  1.  and  1& 
to  52. 
fTho  may  he  parties  to  a  hill^  18  to  26.  pity,  18. 

all  persons  having  capacity,  and  subject  to  no  legal  dQsabi- 
but  with  alien  enemy  in  general  void,  18. 
when  not,  18. 
ecclesiastics  may  be  parties  to,  in  England,  1^. 

otherwise  in  France,  19*  [arrest,  19- 

attornies  may,  and  do  not  thereby  lose  their  privilege  from 
corporations  may  under  certain  restraints,  20. 
a  joint  body  exceeding  six  in  number  may  not  be  parties  to  at 

any  less  time  than  six  months,  20. 
Bank  of  England  exempted,  20.  [in  number,  20. 

members  of  a  commercial  firm  may,  although  exceeding  ux 
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Of  ike  parties  to  a  bUl^  ^e. — (couiumed^ 

Who  may  be  pariia  to  a  biU-^coninmesti.  {"  Infant.'^ 

infants  cannot  in  general  be,  even  for  necessaries,  20. — (Sea 
feme  covertSi  when  not,  20. — (See  "  Fetne  Covert.'^ 
bill  made  to  a  feme  sole  vests  in  husband  after  marriage*  25. 
but  incapacity  to  contract  by  any  one  of  the  parties  to,  does 

not  invalidate  it  as  against  the  rest,  26* 
except  in  the  case  of  an  indorsement  by  a  feme  covert,  26. 
in  an  action  infancy  of  indorser   no  defence  to,   by,  or 
against  the  drawer  or  acceptor,  26. 
Of  the  number  of  parties  to^  and  mode  of  becoming  such^  26  to  52. 
Number  of  parties  to^  1. 27. 

g^erally  three,  though  not  necessary  to  be  three,  27* 

valid  where  there  is  only  one  party  to  it,  27- 

l^ow  to  declare  on  such  a  bill,  27 

how  to  declare  on  a,  when  the  word  '^  at"  is  inserted  before 

the  name  of  the  drawees,  instead  of  "  to/'  28. 
acceptance  supra  protest.---(See  *'  Acceptance  Supra  Protest.**) 
payment  of  supra  protest  makes  a  person  a  party,  30. — (See 
"  Payment  st^ra  Protest.**) 
Mode  of  becoming  a  party  to  a  billy  30  to  52. 

a  person's  name  or  the  style  of  firm  must  be  on  a  bill,  to 
make  him  a  party  to  it,  30. 
(  but  this  may  be  either  by  his  own  act,  or  by  an  agent,  or 

a  by  partner,  30  to  52. 
Bjf  agents  30  to  39.--(See  "  Jgent.**) 

when  agent  cannot  and  when  he  may  indorse,  accept,  or 

draw,  so  as  to  charge  principal,  32  to  34. 
where  he  cannot  negotiate  them,  33.  [ceived,  33. 

evidence  of  such  usage  at  Navy  Pay-office  will  not  be  re* 
drawn  on  the  vendee  of  goods,  by  a  broker  on  account  of  his 
principals,  the  broker  liable  on,  37* 
By  partner^  39  to  52.— <See  "  Partner.**) 

drawn  by  one  partner  in  blank,  who  dies^  and  then  circulated, 

survivors  liable  on,  49.  [by  'one  bad,  49* 

drawn  by  two  persons,  and  both  signing  name,  indorsement 

drawn  by  one  partner  without  stating  that  it  was  in  name 

of  his  firm,  binds  only  such  partner,  31. 
when  addressed  to  two  distinct  persons,  must  be  accepted  by 
both,  52. 
.   if  not,  bill  must  be  protested,  52* 
The  form  of  in  general,  53  to  118. 

no  particular  set  of  words  necessary,  53. 

an  instrument  partly  resembling  a  bill,  and  partly  a  note^  may  be 

treated  as  either,  28,  n.  1.  56. 
advisable  to  draw  them  according  to  the  forms  given,  54. 
for  less  than  £5,  certain  forms  necessary,  Bank  of  England  ex« 

cmpted,  54. 
for  less  than  20s.  void,  54. — (See  ''  Small  Bills  and  Notes.") 
for  less  than  £5.  void,  if  not  according  to  a  particular  form,  54. 
X^  general  requisites  of  a  billy  65  to  64. 

two  qualities  necessary  to  the  validity  of,  55.  ["  Condition,**) 

must  be  payable  at  all  events,  55.--(See  *'  Contingency**  and 
must  not  be  payable  out  of  a  particular  fund,  55, 6.  252*  [55. 58. 
must  be  for  payment  of  money  only,  and  not  to  do  any  other  act, 
what  has  been  considered  a  condition,  &c.  so  as  to  invalidate  a 
bill,  55, 6, 7,  8.  [will  make  it  good,  59* 

bad  at  first  in  cither  of  these  particulars,  no  subsequent  occurrence 
and  such  instrument  cannot  be  declared  on  as  a  bill,  59. 
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The  general  requisites  of  a  bill — {continued), 

though  good  on  the  face^  yet  if  it  appears  by  an  indorsemcBt  on 

it  to  be  payable  on  a  contingency,  it  is  bad,  59t  60. 
payable  on  an  uncertain  event  is  only  a  special  agreementf  and 

mu&t  be  declared  on  as  such,  60. 
a  written  stipulation  to  renew  on  a  separate  paper,  vrhen  will  qua- 
lify the  liability,  though  not  vitiate,  6l. 
the  wish  of  payee  to  indulge  maker  ^expressed  in  a  neinoraDduin* 

is  not  a  contingency,  61. 
but  parol  evidence  of  such  wish  is  not  admissible,  6l. 
and  written  evidence  of  such  wish  will  afford  no  defence,  Si. 
but  payable  on  an  event  that  must  happen,  is  good,  62.  ' 

of  public  notoriety,  good,  62. 
of  moral  certainty,  good,  62« 
for  instances  and  ex  amplest  63. 

when  n-statement  of  a  particular  fund  will  not  vitiate,  63* 
for  in()tances  and  examples,  63 ,  4.  [ceivei**) 

not  bad  if  the  consideration  be  insertbdi  64. — (Sec  "  Value  Rt' 
for  instances  and  examples,  64. 
Tieir  particular  parts  and  requisites^  64  to  IIS. 
The  form  of  a  foreign  bill,  66. 

inland  bill,  66. 

Stamp  duty  on,  67  to  76.— (See  "  Stamp.*^  [in  law,  72. 

*  cannot  be  stamped  after  drawn,  but  if  they  are,  they  are  available 

Place  tchere  made,  76.— (See  **  Place.")  ["  Alteration^) 

Of  the  date,  76  to  78.— (See  "  Datty"  for  alteration  in  respect  to,  set 

Sum  payable,  78.  [bill,  78. 

no  necessity  for  the  superscription  of  sum  if  it  be  stated  in  the 

advisable  and  usrual  to  be  set  forth  both  in  Bgures  and  words,  78. 

ought  to  be  expressed  in  the  body  of  bill,  but  if  omitted  aided  by 

'  the  superscription,  86. 
if  it  be  different  in  the  body  to  tbat  in  the  superscription,  tbatia 
the  body  will  be  taken  to  be  the  sum  payable,  86. 
Time  of  payment,  78  to  80. — (For  alteration  in  respect  to,  sec  "Altera 
Hon,"  130  to  136.) 

a  French  ordinance  requires  to  state  time  of  payinent,  78- 
though  not  necessary  in  England,  and  when  no  time  is  stated. thfjf 

arc  payable  on  demand,  79- 
advisable  however  to  do  so,  and  usual  to  write  iu  words,  and  some- 
times to  state  both  old  and  new  style,  79* 
time  of  payment  may  be  at  any  length  of  time,  79* 
foreign  and  inland  may  be  drawn,  payable  on  demand,  at  sight,  at 
days,  weeks,  months,  or  years,  but  foreign  usually  drawn  at 
usances,  79- 
intended  to  be  payable  on  demand,  drawn  payable  at  sight,  79* 
time  of  payment.— (See  **  Presentment  for  Payment") 
.   Request  to  pay,  80. 

ought  to  be  ordered,  but  a  request  is  sufficient,  80. 
Of  several  parts,  SO. 
*    if  foreign  and  only  drawn  in  one  part,  and  that  to  it,  drawee  co»- 

pellable  to  give  another,  81. 
how  a  foreign  bill  ought  to  be  drawn,  81- 
consequences  of  an  omission  to  insert  the  usual  proviso,  81. 
each  of  the  parts  must  be  stamped  and  delivered  to  payee,  81- 
forgery  of  an  indorsement  of  payee  does  not  pass  any  interest,  and 

an  action  may  be  sustained  on  the  other  parts,  81. 
To  whom  payable,  812  to  85. —(See  '*  Bearer,*' "  FicHtious  ^^^*^-') 
•must  in  general  bespecified,  81.  [drawer,  8  •. 

but  if  it  is  not,  holder  may  fill  up  the  blank,  and  recover  against 
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To  whom  fayablt^^comtmutd). 

oiherwHe  in  an  ftction  against  ac€q)tor|  without  express  authority 

to  fill  up  the  blanks  82. 
these  bills  forbidden  in  Prance*  83. 
when  drawn  in  blank  abroad^  and  filled  up  in  Englapd,  no  stamp 

required,  70. 
mis-spelling  the  name  may  be  rectified  by  parol  evidence,  82. 
where  misdescription  of  the  payee  will  not  vitiate,  83.  [%^, 

payable  to  bearer,  or  I.  S.  or  bearer,  may  be  transferred  by  delivery, 
payable  to  a  fictitious  person  may  be  declared  on,  and  used  as 
bills  payable  to  bearer,  83.  170.  456.— (See  "  Fictitious  Payee:*) 
may  be  payable  to  drawer  himself,  because  there  need  not  be  three 

parties  to  it,  85. 
may  be  payable  to  one  for  the  use  of  another,  85. 
may  be  payable  to  a  feme  covert,  but  it  vests  in  husband,  85« 
payable  to  order,  85  to  86.— (See  "  Order.'*) 

the  modes  of  making  a  bill  traosferrable,  86. 
sum  payable,  86  to  87.--<See  ante,  376.)  [S7. 

how  far  a  person  who  guarantees  a  bill  for  a  given  sum  is  liable, 
foreign  may  be  for  any  sum,  otherwise  wiih  inland,   87. — (Sec 
**  Smali  Bills:') 
of  the  words ''  value  received,"  87  to  88.— (See  •*  Value  Received:') 
of  the  consideration  necessary. — (See  ^^ConsideralUm:'  *'  AccomrnodatioJk 
BUUr  "  Gaming/'  and  "  Usury:') 

if  given  for  spirits  sold  in  less  quantities  than  QOs,  value,  bad,  103. 
for  apprentice  fee  and  indenture  void,  when  bad  and  when 

nut  bad,  103. 
on  an  illegal  consideration,  and  a  third  person  get  it, 
knowing  of  such  illegal  act,  or  after  it  became  due,  he 
cannot  recover,  103. 
Qu  a  consideration  illegal  by  statute  in  part  or  in  whole, 
a  bond  fific  bolder,  even  without  notice,  cannot  recover^ 
104. — Aliter  now  in  Usury,  Appendix,  692. 
otherwise  where  it  is  not  soexpiessly  declared  by  stat.  105. 
founded  on  a  good  consideration,  but  indorsed  over  by  payee  for 
an  usurious  agreement,  how  far  void,  104. — Appendix,  692* 
of  discounting  a  bill,  IO7  to  108.— (See  "  Discount"  "  Interest:') 
of  the  direction  to  place  it  to  account,  115. 

this  direction  is  wholly  unnecessary,  115. 
of  the  words  as  "  per  advice,"  115. 

when  these  words  are  proper,  and  their  effect  on  the  paymcnti  115« 
drawer's^  name,  115.— (See  "  Dravper.'*) 
direction  to  the  drawee,  117. — (See  •*  Drawer:') 
place  of  payment,  1 17, 321,  2, 3.— (See  "  Placer) 
How  to  be  construed  and  given  effect  to,  118  to  122.— (See''  Construe^ 

Hon;'  '*  Holder.") 

are  to  be  more  liberally  construed  than  any  other  instrument,  149, 
indorsement  waived  of  a  bill,  is  payable  to  a  fictitious  payee,'  119* 
are  to  be  given  effect  to,  according  to  the  law  of  the  country 

where  drawn,  and  where  to  be  paid,  120,301. 
the  time  of  payment  to  be  reckoned  according  to  the  laws  of  tha 

place,  where  a  bill  is  drawn,  if  payable  after  date,  120. 
Otherwise  if  payable  at  any  other  time,  as  dap,  &c.  120. 
1       '       the  remedy  in  case  of  non-payment,  &c.  is  according  to  law  of 
place,  where  bill  to  be  paid,  121.— (See^'^rrMf,"  •*  Jorajgis 

-    wh^n  iicw  cases  arise  on  the  construction,  court  will  consult  with 
merchants^  122.  "^    ' 

3  A 
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Of  the  ddkery  of  abiUlo  pq^ee,  and  sfid  Omqfi   itt  ^  15Q.H!Sct 

**Debt:y 

a  delivery  not  esseotial  to  vest  leg^l  ioterest  iq,  129* 

to  a  creditor  in  4iM:fai,rge  of  m  debt,  pn^lttdeft  him  from 

fi^in^  on  ongioal  contract,  123.---<Sc«  '*  fkbt^i 

otberwise  if  cbe  terms  of  the  agreement,  in  which  such  diichtrgt 

is  ^iveOf  are  ncX  strictly  cpoipUol  with,  1^4.       {trcurity,  124. 

a  delivery  of  a  bill  or  a  note,  how  far  ^fcjudtces  a  prior  specishy 

delivered  on  thfs  balance  of  accounts  in  an  i^ct^  01^  MHi  the  d^ 

fendant  canooC  impfeacl|  the  chafgeSf  12^ 
of  Che  affect  of  Ukukg  a  I^H,  125. 

|)latati^  must  shew  that  be  has  used  due  diligence  to  oUsia  ac- 
ceptance and  payment,  and  an  de&ujt  tl^eof  given  doe  oocioci 
126. 
it  is  copctosive  evidence  9f  the  suo^  duf^,  lt^5. 
it  extinguishes  prior  debt  so  far  that  in  an  action  oa  io^h  ^^ 
proof  on  part  of  defendant  thai  h^  g&ve  a  bill  or  note  for  son 
due,  compels  plaintilT  to  p^rpve  that  it  w^  dishonoied,  and 
notice  given,  1 26. 
but  where  such  bill  was  given  by  the  defendant,  but  who  wai  do 
party  to  it,  no  proof  of  notice  of  the  dishoaor  is  nocesssry, 
127. 
CfOetfeet  rfm  idiemti^  4^  ^  kill  or  90U,  130  to  I3£.251.H^ 

«  Alttrctionr) 
Of  ike  UabUii^  of  the  drwoer^  136  to  l^p.-^See  ''  Drawer ^y 
Of  tie  tTM^'er,  wdortcmeni,  Ofii  delivery  of  bilkf  140  lo  i$9-— (^ 

*'  Indorsement^  "  Transfer^)  • 
Of  tkelo$8of  hilU,  IfiO  to  204.^Sec  "*  Loss^) 
qfptemUmentfor  ucceptoJHXf  203  to,  2i4«— (See  '^  J^retetdmenifir  ifi- 

ceptanceJ*)  . 
Of  aaxpttmoe  gcmralfyf  2U  to  (?38.-<Sec  **  Acceptance^) 
Of  the  Uabilky  qfttCcepi4H'^  and  iiA.rights  in  oertam  castSf  299  to  252.— 

(See  "  Acceptor:') 
Of  the  liability  rf  a  party  prctpifiing  to  gm/  a  bili^  252  to  254.— (^ 

"  PromiK,"  "  Agreement:') 
Of  indemnity  of  acceptor^  255  to  25&— (See"^  Indemmiyr  '^Aeeomm- 

datum  Bm:') 
Ofnon-acceptamx  and  aondmct  thereon,  256  to  309.— <See  **  ^<^  ^ 

Non  acceptance/'  •*-  Protest/'  "  fFaivcr:') 
Of  protest  for  better  security,  309.— (See  '*  Protest  for  better  S^atritj.'^ 
Qfqeceptance  «tfpra  protest ^  310  to  3I4.-~(See  **  Acqe^ta^ce,  St^^  Pro- 

test:*) 
Of  presentment  for  payment,  315  to  357.— <$<» ''  PresaUment  for  P^- 

ment:') 
Ofpn^mad,  357  to  370.— <See  **  Payment.*^ 
Of  effect  of  giving  time  to  and  releasing  accaptOTy,  97\  to  3S0.— (Set 

*'  Rikase:'  •♦  Time^''  *'  Indalgence^) 
Of  effect  ^  mdalgptce^  to  prior  parties^  530  to  384.— <See  «*  Rdernc/ 

*•  Tim^' "  Indulgmos.^) 
Of  proving  tmdsr  a  commissionagainst  an  insolvent ,  and  compounding  with 

sffifieptory  334  to  3&7.— (See  •'  Compounding,"  '*  Release.'^ 
Of  thf  receipt  for  payment,  387  to  389.— (See  "  Rtcdpt^) 
Of  effect  of  payment  by  mistake,  389  to  393.— (See  "  Payment.'^ 
<ifnftnrpayment,  and.  conduct  thereon,  Z9^  to  4P8f— (See  **  Notice  9 

It^n-payntent/'  "  IVaiver,"*  •*  Rekase.*^ 
Of  payment  supra  protest,  408  to  410. — (See  '^  Payment  Supra  Prote^*'^ 
^:  th€  action  in  general  on  a  bill,  438  to  445.— (bee  *«  4ctwfi/'  *"  Actim 
of  Anitrnpsit,''  "  Action  of  Debt.*') 
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Of  the  ^d09ii  to  koid  Ubml,  446  to  448.— (See ''  4fida9ii,'^ 

Of  tlm  atreit,  448  to  449.-HSee  <<  Arrut:*) 

Of  the  hml,  449.— (See  ''  Bot//') 

Of  ike  deehration  in  gentrti,  449  to  47K--<^  ''  DeckraHon^'') 

Of  the  count  stating  bill  and  the  venue,  450  to  4$2. — (See  **  Vt^ 

nue/*  ••  Declaration,") 
or  the  •taleinent  of  bill  and  initaodier,  452  to  457^-KSee  '*  De- 

elaraium;'  *'  Minomer;'  4ec.) 
HofV  defendant  became  partj,  457  to  460.^Soe  '*  Dechratian.'^ 
How  plaintiff  became  party,  460  to  462.— (Bee  ''  Dectkmtian:*) 
Of  the  necessary  averments,  463  to  466. — (See  •*  Declaration^*^ 
"  Averment.")  [47 1  .—(See  '•  Gatntr) 

Of  the  covnts  on  the  consideration  and  common  counts,  466  to 
Of  staying  proceedings  on  payment  of  debt  and  costs,  472,  3. — (See 

"  Staying  Proceedings,"  "  Costs/'  "  Judge.*^ 
Of  judgment  by  default,  473.— (See  *'  Judgment.'^ 
Of  reference  to  mMef  to  compute^  474  to  477r^(S«e  <<  Judgment.*') 
Of  tie  pka$  tmd  drfence^  477  to  48L— <9«o ''  P^^^"  '*  Defence^) 
Of  the  evidence  on  each  side,  482  to  534.— ^ee  ''  Evidence.") 
Of  the  tmpHemy  oftnMtsies,  527  to  6d4.^-(See '«  Witnesses  :*y 
Cf  the  sum  recoverable  in  an  action  on  9  bill,  535  to  544. — (See  '*  Prtn- 
cipal  Money;'  "  Interest,'" "  Expences,"  •*  Re-exchange,"  "  Prowiow.'^ 
Of  /i(e  ac^toii  ^  debt  on  a  MA,  545  to  547.—^  '*  -^^^k**  of  Deftl.") 
Of  bankruptcy,  548  to  624.— (See  "  Banitrttfj^' and  '*  Bankruptcy.") 
Statutes  relating  to  bills,  Appendix^  6€0  to  697* 

BILL  IN  EQUITY— (See  "  Coiirf  of  E^V*) 
to  restrain  negociirtion  of  a  bill,  &c.  143, 4* 

the  answer  of  one  partner  to  a«  is  evidence  of  against  the  others,  490« 

—(See  "  Evidence:') 

BLANK  BILLS. 

drawer's  name  signed  abroad  to  a  blank  paper  filled  up  in  England, 

not  liable  to  English  stamp,  7^- 
bill  drawn  abroad,  with  blank  for  payee's  name,  and  filled  up  in  Eng« 

ktid,no£agli»b  stamp  necessary,  70. 
drawer's  signing  his  name  to  blank  stamp  liabie,  32,  114^  138* 
acceptance  to  a  blank  stamp  biods  an  acceptor,  219* 
the  like  as  to  an  indotser,  l60. 

BONA  NOTABILIA. 

bill  of  excAumge  is  so  where  debtor  dies,  2. 450. 

bond  is  so  where  it  happens  to  be  at-  death  of  obligor,  2^ 

BOND, 

bona  notabilia,  where  it  happens  to  be,  2. 

capable  of  being  a  donation  morlM  causft,  2. 

obligor  not  answerable  for  interest  beyond  the  penalty,  5« 

otherwise  in  an  action  of  debt  on  ajudgncnt  recovered  en,  5,  note  1. 

entitled  to  payment  out  of  the  assets  of  the  deceased  before  a  bill,  5. 

action    on    if  assigned  roust    be  brought  in  the  name  of  original 

obligee,  6. 
but  bankruptcy  of  the  obligee  after  the  assigoment  does  not  prevent 

him  from  suing  on  it,  10. 
made  by  an  infant  other  than  for  necessaries,  is  voidable,  21. 
made  by  an  infant  drawn  for  necessaries^  doubtful  wh^er  good  or 
*  not,  but  must  be  without  a  penalty,  22. 

one  partner  cannot  execute  a  bond  as  to  bind  his  co*partners,  40* 
no  particular  set  of  words  necessary  to  a,  53. 
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of  tSke  Eut  India compaiy  inmikfMe  to  mat  Usfgd  MtCRCt,  lit. 

a  vote  pffOKiibiiig  Co  pay  momev  io  East  India  bonds  tod,  4ao. 
accinii  against  oae  of  tmo  oliigon  oa  a  joint  and  several  bond,  tsi 
lakiag  ^imiaeiMOVtioay  ts«o  har  to  an  aclioa  against  tfaeotker,  444. 

BREACH 

of  contsact  mutt  be  flhcwn  in  dcckiatioa  on  tnlit  4^ 

but  common  bpeadi  at  end  of  Onoaey  cooots  "suffices,  465. 

oTa  wammty  aiMs  a  oooof  kle  deliBnce  to  an  actioa,  52S.— (See 

BRISTOL, 

it  is  not  Oftitai  dme  to  freteni  tNH  fcr  acGCf  tanoe,  orlo  accept*  2Q& 

BaOKER.-<See  ""Jgentr) 

wfco  sells  goods  on  ncoomit  of  {)rincipal,  and  hisndf  dfm«s  «  Mi  oa 

ponctoser  lor  <|m  amount  liable  on  Ull,  37« 
icoeiviag  an  eicorbitant  brokeimge  on  thedisoonntofa  bill,  does  not 

afiect  its  validity^  105. 
an  agiioeroeot  with  a  brofcer  to  get  bilk  disconnDfid,  and  to  gjive  £l6 

peroeaLforit,tsnotiisiiiy,  1L5. 

4 

CALENDAR  MONTH,  M3^See'' Jiafia.*^ 

CANCELLING.— (See  ^^equtawe.^ 

>acceptaBce  cannot  in  general  be  caacetlod^  242t  3,  4. 
when  a  cbeck  nay  be,  244. 
acdoa  £or  illegally  oanceUing,  when  it  will  lie,  136. 

CARTS  BLANCHE.— <Soe  ^  Bhmk  BUU^) 

CASH  NOTES,  423.-<See  ^  Bankeri  Ca$k  KoU$ri 

CERTinCATE^Soe  **  Bankrmfftr  and  **  Btrnkntptc^r) 

n  contract  made  in  consideiation  of  signing  bankrupt's,  void,  102. 
obtained  by  a  baakrapC  abroad  bars  all  action  here  oa  instnuaenfs 

made  in  such  conntqr^  1^* 
of  the  East  India  Company  are  not  assignable,  142. 
geneni  effect  oi  a  banknlpt's  ceitificate,  A)4  to  €07« 

CESTUI  QUE  TRUST, 

H  debt  due  from  to  d^eadantmay  betetoff  in  action  or  a  bond  g^ve« 

to  plmntiif  as  trustee,  IO.  % 

a  debt  due  to  a  party  as  trustoe  Ibr  another,  cannot  be  set  off  in  bank- 
ruplcy«  fil2« 

CHANCERY-(8oe  «  BUlm  ifwify,*'  ^'  imJmMeiitmn 

CUARCE&^^Me ''  £xpeme$:') 

wbu  intoicsl,  le-teKchaiige,  provisions  and  charges  ato  tecovemble, 
A37<#M3.       . 

CliBCXS  ON  BANKfiRS 
de£aud,  411. 
the  form  of  a  cbeck,  66. 
no  particular  words  necessary,  53.      . 

must  be  drawn  on  a  regular  banker^  41 1,  {^Stmi^^ 

in  what  cases  exempted  from  stamp  duties,  <W,  71,  78,  4IU-H^ 
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CHECKS  ON  BMiKtRS^cmtimud). 

If  the  requiartcft  not  obsemcd,  an  ttDstampei  ckecfc  amnol  be  read  in 

eiTHknce,  411* 
if  post  dated,  fnvalfd,  77.  16S4» 

a  check  reqnestiDg  a  banker  to  pay  by  a  bill,  mma^  be  stawpnl  aasiicb, 
transferable,  like  bills  of  excbange,  17»  142, 4U. 
bat  not  considereil  dne  till  payment  is  demaaded*  411,  13; 
considered  as  cash,  and  a  banker  is  not  gttilly  of  negligence  in  takings 

them  in  payment  of  a  bill,  thoogb  it  be  afterwards  dbkonored,  412'. 
they  must  however  be  described  a»  checks,    nd  not.aacash»  in  aa  an* 

nuity  tnmsaction,  412. 
in  an  action  for  usury,  the  forbearance  shoold  be  laid  from  time  of 

payment  given,  lOO,  412. 
they  are  not  protestable,  412. 
a  cheek  cannot  be  ni^otiated  so  as  to  aAct  drawer  after  banking  bMiia 

of  the  day  after  it  was  drawn,  412* 
but  where  a  check  was  isstied  some  time  after  it  bore  date,  on  a  con* 

sideration  that  failed,  this  circumstance  cannot  be  objected  against  a 

boD&  fide  bolder  witbont  notice^  412,  3*  [41 3, 

it  should  be  presented  in  banking  hours  of  the  day  after  ii  was  issued^ 
if  the  drawer  has  committed  an  act  of  bankruptcy,  banker  cannot 

safely  pay  same,  413. 
because  not  protected  by  statute  19  Geo.  2.  c.  32.  s«  I,  413. 
roost  of  the  rules  respecting  bills  affect  checks,  17,  I42>413.— C^e 

"  Biils  of  Exchange,'*  "  Banker,''  "  Bankrupt;'  «tc,) 
not  capable  of  being  a  donation  mortis  causa,  2. 
for  a  decbion  relative  thereto,  94. 
given  as  a  gift,  doubtful  if  it  can  be  enforced,  9^. 
but  it  is  said  that  it  can,  93,  in  note  2. 
if  given  to  a  person  before  banker  has  notice  of  drawer^s  death,  it 

cannot  be  recalled,  9^« 
of  two  out  of  three  persons  for  payment  of  money  is  sufficient,  ll6* 
transferred  lon^  iifter  first  issued  carries  presumption  of  fraud,  166.— 

(See  "  Indorsement.'^ 
a  banker  paying  a  check  before  it  bore  date,  which  hitd  been  lost  by 

payee,  is  liable  to  repay  same  to  loser,  192. 
presented  for  payment  may  be  retained  till  five  o'clock,  and  then  re- 
turned unpaid,  even  though  cancelled,  230, 356. 
drawn  on  the  executor  of  a  debtor  will  make  executor  liable  if  be  pro- 
mise to  pay  it,  253. 
end  such  check  is  an  equitable  assignment  of  a  debt  ayailable  againtt 

assignees  of  a  l&ankrupt)  254* 
need  not  be  presented  for  payment  if  it  is  not  stamped,  and  one  is  re- 

quired,  318. 
but  insufficiency  in  other  respects  no  excuse  for  laches,  3XS» 
presentment  for  payment  at  clearing  house  sufficient,  334ir*-(See  '^  Pre^ 

senfment  for  Payment*^ 
presentment  of  for  payment  may  be  made  at  aay  time  o^day  aQ^r  re* 

ceipt,  in  the  usual  hours  of  business,  350, 1,  2. 
when  a  bill  is  paid  by  a  check,  most  prudent  ngt  to  give  up  bill,  3$B« 
usage  of  London  bankers  in  this  particular,  368. 
banker  not  guilu  of  neglij^ence  in  taking  a  check  on  another  banket 

in  payment  of  a  bill,  355,  3£8. 
drawer  and  indorsers  discharged  if  holder  take  a  check  from  acceptor, 

and  give  up  bill,  368. 
this  is  otherwise  in  case  of  a  debtor,  upon  any  thitug  ^bie  than*%  biU 

of  exchange,  368. 
nrodqctipn  of  a  check  bow  fi^r  evidence  qf  parent,  3(9^ 
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CHECKS  ON  BANK£RS-<coii/mMiOi 
Miveiy  ef  check,  S69, 

ivfaen  it  is  necessary  to  have  a  receipt  stamp,  369-  [to  pay,  Spl* 

death  of  drawer  before  payment  is  a  countermand  af  baakers  autbority 
but  vf  such  payment  made  to  an  balder  before  banker  had  aotke  oif 

it,  holder  is  not  liable  to  refund,  391. 
declarations  on,  634,  5. 

CHOSE  IN  ACTION, 

defined,  action  upon  must  in  general  be  in  naaso  ef  assignor,  6, 10. 
doctrine  of  considered,  7  to  12. 

at  first  applied  only  to  landed  estales,  8. 

why  not  assignable  at  law  so  as  to  pass  legal  interest,  7- 

exception  in  favour  of  the  king,  9. 

assignable  in  equity  with  sufficient  consideration,  9. 

assignment  of  by  parol  vests  equitable  interest  in  assignees,  6, 9* 

sufficient  to  support  an  assumpsit,  10. 

reason  and  consequence  of  this  doctrine,  10, 11. 

bills  and  notes,  &c.  exempted  from  this  doctriae,  and  why»  1 1  to  12. 

CHRISTMAS  DAY, 

bills  become  due  day  before,  341. 

CLAIM  IN  BANKRUPTCY— (Sec  "  Bankruptcy r^ 

point-  —^^' •"*•" 

form 


points  relatiog  to  it»  597* 
of  it,  660. 


CLEARING  HOUSE— (See  «  CAecifes  on  JBaafcrO 
presentment  at,  when  sufficiant,  334. 

CL£RGY» 

how  far  they  may  be  parties  to  a  bill,  18, 19* 

CLERK— (Sec  "  Banker,''  "  Notary r  "*  Agentr) 

to  a  notary  cannot,  it  is  said,  protest  an  inland  bilH  930^ 
presentment  to  bankers  clerk  at  clearing  house  sufficients  334* 

COAL  NOTE, 

given  in  pursuance  of  sto^]ate  3  Geow  fl.  c  9&  i«  7*  most  be  protested 

on  non-payment,  'SS9* 
enactments  of  that  statute,  4S1,  fi. 
bow  they  should  be  made,  421,  2. 

should  express  to  be  for  value  received  in  coals*.  W^  y^* 

not  invalid  if  they  do  not,  though  party  sul^aat  to  a  penalty  of  £100, 
observations  on  the  statute,  and liaw  imt  samft.ealeii48,.422».3* 

COGNOVIT, 

hoMey  of  a  biU  taking  one  froBi  drawer  docs  not  discharge  acceptor^ 
taking  one  from  acceptor  when  it  discharges  drawer,  375.  [250, 

holder  may  enter  up  judgment  on  a  cognovit  taken  fVom  pne  of  two 
makers  of  a  joint  and  several  uoite,  auid  lev;y  on.  &  fi.  fa*  without  dis- 
charging tbeotfaer,  360« 

COHABITATION, 

past  illicit  cohabiution  is  a  legal  consideration^  97- 
future  is  noty  97* 

COLLATERAL  SECURITY* 

may  be  proved,  but  not  bills  given  in  lieu,  562. 

COMMISSION  OF  BANKRUPTCY— (See  *f  Bankr^ipt,"   and   "  Bank- 

rvptcy^i 
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COMMISSION.-<See  "  Banker) 

when  may  be  taken  by  a  banker  or  merefaant  betides  5  per  ceftt.  dii> 

connt,  109. 
but  the  charge  mast  be  reasonable,  or  it  is  osnry^  109* 
what  is  the  usual  amount  of  8uch«  110. 
at  7#.  6d.  per  cent,  has  been  deemed  usury,  110. 
an  agent  may  charee,  besides  legal  interest,  11 4. 
a  banker  may  charge,  though  he  does  ilot  discount  tbe  bill,  l!4w 
when  the  charge  woald  be  (kerned  usurious,  114^ 

COMPANY  CORPORATE, 

any  contract  or  trading  against  the  law  of  is  illegal,  102* 

COMPANY  INCORPORATE, 

one  member  cannot  accept,  so  as'to  bind  tbe  rest  a  bill  drawn  by  its 
factor,  50. 

COMPARISON  OF  HANDS, 

not  in  general  admissible  in  evidence,  4^3,  n.  2.  4g6. 

COMPETENCY, 

of  witnesses,  528  to  534-<See  "  Wiincki,**  "  RileoKr) 

COMPOSITION, 

bolder  of  a  bill  compounding  with  acceptor  or  prior  party,  when  he 
discharges  drawer  or  subsequent  pnrty,  985,  445. 

but  the  holder's  compounding  witb  the  drawer  or  indorserwill  not  dis* 
charge  accommodation  acceptor,  381. 

bolder  of  a  bill  signing  a  composition  deed  by  mistake,  in  acceptor's 
favour,  discharcres  drawer,  385. 

if  holder  prove  bill  under  indorser's  commission,  and  afterwards  com- 
pound with  acceptor,  such  proof  must  b^  expunged,  387-  $01  to  6M. 

an  offer  of  is  no  evidence,  497t  8. 

C0MPUTAT10N--(See  «  Ttnie/'   "  %fc,"  *'  Dayt  of  Grace,''  «  Utanctr) 
«f  lime, 

on  bill*  payable  after  date,  343. 

a  month  in  a  deed  or  act  of  parliament  means  a  luz^ar  month, 

343. 
but  i(,is  otherwise  in  case  of  bills  and  not^s,  and  computa- 
tion is  by  calendar  months,  343. 
iwben  one  month  longer  (ha A  a   preceding  one,  the  rule  is 

never  to  go  into  a  ibird  in  compuPtatioo,  343. 
when  computation  by  days,  the  day  on  wt^ch  event  happen* 
ing  is  excluded,  343.  . 
en  bills  payable  alter  sight,  343  to  345. 

cemputation  begins  from  day  of  acceptaA^e  excfusive,  343. 
when  acceptance  refused  computation  from  (late  of  protest, 

343. 
doubtful  if  biiU  payable  at  sight  are  allowed  days  of  grace, 
on  bills  payable  on  demand,  345  to  353.  [344,  5 

•f  damages, 

on  bills,  &c.  reftferred  to  officer  in  K.  B.  or  C.  ?•  47'5. 

the  same  in  the  Exchequer,  474.— Big^  v*  Stewart, 
4  Price,  134. 

C0NDmON--(See  "  CMHugency/*) 

the  law  as  to  bills  payable  on  condition,  sane  As  that  relating  to  a 

contingency.-— (See  **  Contingency/*) 
it  a  bill  be  payable  on  a  corttiogeney,  1I  ie  generally  invalid,  except  as 

an  agreement  and  milst  be  stamped  and  declared  on  as  suchy  59, 689. 
till  or  chetk  payable  on  a  verbal  condiciony  ^lllth  haa  bdin  broken^ 

drawer  may  refuse  to  pay  same,  91* 
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CONDITION— (conHmifrf).  .     ^ 

|>ayment  of  money  to  a  banker,  who  fiiiU  before  condition  comptied 

with,  who  bears  the  loss,  369* 
conditional  indorsement  is  obligatory  on  all  parties,  179* 
effect  of  a  conditional  acceptance,  234  to  337. 

CONDITIONAL  ACCEPTANCE— (See  "  Conditwnr  "  Contmgencyr) 
eflect  of  in  general,  234  to  ^7* 

CONDITIONAL  INDORSEMENT— (See" ConiltViojr,"  *' Comiwgcnc^r) 
obligatory  on  all  parties,  179* 

CONSIDERATION— (Sec  ••  Contract.'^ 

must  be  alleged  and  proved  in  actions  on  contracts  not  under  scal» 

7.  12.  «8. 
In  actions  on  bills  or  notes,  generally  presumed,  7*  452. 
when  presumed  and  when  not,  and  distinction  between  contracts 

as  to  12  to  14. 
when  not  essential  to  the  validity  of  a  bill,  12  to  14. 
the  same  wirh  regard  to  a  specialty,  12. 
therefore  none  need  be  proved  on  trial  of,  13. 
Illegal  Ivill  avoid  the  whole  contract,  13*  95  to  105. 
when  consideration  may  be  gone  into,  42.  \ 

must  be  proved  in  an  action  on  a  bill  or  note  issued  by  one  partner 

in  fraud  of  the  rest,  42. 
consideration  for  which  a  bill  is  given  may  be  inserted  in  it,  (i4. 
for  instances,  64. 

what  neceftsary  tb  support  a  bill  of  exchange,  88  to  115. 
want  of  or  illegality  when  it  vitiates  a  bill,  88. 
Vfant  of  consideraium^ 

not  in  general  a  bar  to  an  action  on  a  bill  in  bands  of  bolder  fer 

,  value,  89.239. 
in  no  case,  unless  notice  has  been  given  before  trial,  need  plaintiff 

prove  the  same,  89*  511. 
in  case  a  promissory  note  or  check  be  given  as  a  gift,  doobcAil  if 

it  can  be  enforced,  93* 
when  bill  given  for  a  particular  purpose,  lo^  far  that  purpose  most 

be  complied  with»  9^. 
how  far  drawer  or  acceptor  are  liable  to  a  bonl  fide  bolder  of  an 

accommodation  bill,  90* 
between  what  parties  to  a  bill  the  consideration  may  be  ques- 
tioned, 91* 
when  part  of  the  consideration  may  be  questioned,  pi. 
but  such  partial  failure  of  consideration  must  be  a  specific  liqoi* 

dated  amount,  92. 
but  if  bill  given  for  perforroanee  of  a  contract  afterwards  le* 

scinded  in  toto  olr  in  part,  the  rule  is  otherwise,  92. 
illegal  consideration^  when  Hit  a  good  defence. 

good  defence  to  an  action,  where  want  of  it  a  bar,  9^* 
illegal  at  common  law,  95  to  98. 

such  as  are  prejudicial  to  the  community  at  large*  93.  '* 

to  a  particular  individual,  9^^ 
illegal  by  statute,  98  to  115. 

if  usurious,  avoids  the  contract*  9B. — (See  ''  Usury!') 

not  so  now  if  bill  in  hands  of  boiiA  fide  holder.  Appendix*  692.  • 

if  arising  from  a  gaming  transaction,  how  far  contract  void,  100« 

(See  "  Gamingr) 

a  gaming  policy  t>n  ship*  or  livcs^  void,   102.—' 
(Sec  *•  PoUcy  im  Slops;'  he.) 
if  illegal  by  the  enactment  of  a  au^te,  the  contract  Ibundj^d  ^ 

jt  is  wholly  void,  1Q9.  J04f« 
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CONSIDERATION— (cdJi/wttrJ). 
illegal  by  statute — {amtimicd). 

the  same  rul^  prevails  if -only  part  of  consideration  is  illfgal,  10S« 
if  a  bill  founded  on  an  illegal  net  gets  into  the  hands  of  a  third 
person^  who  knows  of  such  illegal  act^  or  after  it  became  due, 
he  cannot  recover^  lOS. 
a  judgment  by  default  or  confession  aids  it,  100. 
illegality  affects  bill  in  case  of  bankruptcy,  559* 
m  subsequent  illegal  consideration  is  in  general  no  bar  to  an  actios 

or  contract  founded  originally  on  a  lawful  consideration,  105. 
on  the  dishonor -of  a  bill  original  consideration  revives,  127* 
what  circumstances  do  and  do  not  alter  this  rule,  128,  9- 
cxchange  of  acceptances  when  a  valuable  consideration,  135. 
giving  an  indemnity  bond  is  a  valuable  consideration,  200. 
not  necessary  to  state  that  part  of  the  bill  in  pleading  which  rdates  to 

it,  457* 
in  an  action  on  a  bill,  when  evidence  of  allowable,  46S,79  ^o  511. — 

(Sec  '*  Evidence."^ 
when  plaintiff  may  be  called  on  to  prove  wha*t  value  he  gave  for  k, 

51 1  to  5  l3.-<See  "  Evidence.'*) 
want  of  will  alone  disturb  plaintiff's  right  in  a  Bank  note,  513« 

CONSTRUCTION 

of  bills,  &c.  53.  118  to  122.>-(See,  ante,  737«) 

CONTINGENCY.— (Sec  •'  Condition;*  '*  Bill  of  Exchange?") 

bill  or  note  must  not  he  payable  on  any,  55. 

but  they  may  be  accepted  payable  on  a,  234,  5. 

and  may  be  indorsed  conditionally,  179* 

what  such  a  contingency  as  to  invalidate  a  bill  or  note,  55,  6,7,  S, 

payment  out  of  a  particular  fund  is  contingent  and  invalid,  56. 

payment  of  a  bill  after  marriage  is  contingent,  56. 

the  happening  of  the  event  will  not  render  bill  good,  Sd' 

indorsement  qualifying  the  payment  of  the  bill,  when  it  rcndcrf  kiS 
void,  59f  60. 

bill  or  note  payable  on  a,  is  only  a  special  agreement,  60.  689« 

an  instrument  in  the  form  of  a  bill,  but  adverting  to  the  receipt  «f 
another  bill,  has  been  considered  as  a  special  agreement,  CO. 

a  written  stipulation  to  renew  is  not  contingent,  6*1. 

wish  of  pavee  to  indulge  maker  of  a  bill  or  note  expressed  in  such  biU 
is  not,  01. 

bill  payable  on  a  contingency  that  must  happen,  is  good,  G2« 
payable  six  weeks  after  death  of  another,  is  valid,  6?. 
•     after  a  person  comes  of  age>  specifying  the  day,  is  valid,  ()2« 

any  thing  of  public  notoriety  or  moral  certainty  is  not  a,  62« 

bills  payable  at  a  certain  fair  are  good,  63. 

after  a  certain  ship  is  paid  off,  63. 

but  this  is  doubtful,  63. 

notes  payable  on  a,  for  less  than  ^20,  subject  to  a  stamp  duty,69« 

for  more,  must  be  stamped  as  an  agreement,  6*9-  685« 

if  a  bill  or  check  is  given  on  a  condition,  and  drawer,  when  U  is  pre- 
sented for  payment,  discover  that  it  has  not  been  performed,  he  ma/ 
refuse  payment,  356. 

a  bill  payable  on  a  contingency  cannot  foe  proved  in  bankruptcy,  560m 

CONTRACT.— (See  •*  Consideration,"  **  Bilk  of  Exchanged 

distinction  between  contracts  as  to,  consideration,  and  whci^  it  is  pie* 

sumed  and  when  not,  12  to  14. 
arc  of  three  descriptions, 

matter  of  record,  IC, 

specialty,  12. 

parol  or  simple  contract,  1^. — (Soc  **  SintpJc  Contract  J*) 
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CONTRACT— (cM/mvfif). 

the  first  cannot  be  irapeached,  and  wby^  IS. 

the  second  bind  party  makiofi  tbenii  tboagb  m  suftdent  consl» 

deration,  and  why,  IS. 
therefore  bo  consideration  need  be  pro^d  in  an  action  OBy  12* 
but  defendant  may  avail  himself  ef  its  illegality,  15. 
but  he  must  state  it  in  pleading,  15. 
the  third  do  not  bind,  unless  considenUioa  be  proved,  15* 
by  law  of  England,  only  two  kinds  of  contract,  Id,  note  3. 
is  made  between  two  parties  generally,  18. 

parties   to   a  contract,  and   their  capacity,  at  respects  bills  of  ex- 
change, Ig  to  5S» 
with  alien  enemy  in  general  void,  18, 9tf, 
when  not,  18. 
by  infants,  voidable,  SI. 
Vy  married  woman,  absolutley  void,  21  • 
an  exprcH  promise  after  he  came  of  age  will  render  contract  made  by 

infant,  valid,  23. 
•  feme  covert  ma^  enter  into  when  husband  legally  dead,  94. 
written  on  separate  paper  to  renew  a  bill,  will  qualify,  though  not  vi» 

tiate  the  liability  on  the  hill,  $1. 
when  a  bill  is  given  as  the  consideration  for  the  performance  of  a  con- 
tract, the  non-performance  of  it  will  not  vitiate  the  bill,  fft, 
but  if  such  contract  is  afterwards  rescinded  In  toto,  or  in  part,  the 

rule  ii^  otherwise,  93< 
all  good,  if  not  repugnant  to  certain  laws,  95* 
what  those  laws  are,  9^* 
invalid  if  made  in  restraint  of  trade,  6. — (See  **  Trmde/^ 

contrary  to  custom  or  excise  laws,  9^.  [95. 

contrary  to  public  justice,  as  compounding  •  crime, 
in  consideration  of  a  recommendation  to  a  public  of- 
fice, 96.) 
repugnant  to  general  policy,  as  wagen,  106* — (See 

"  fVager;*  &c.) 
in  restraint  of  marriage,  ^. — (See  "  Marriage**^ 
for  procuration  of  marriage,  Sfi* 
in  consideration  of  future  illicit  cohabitation,  97. 
if  prejudicial  to  the  feelings  or  interests  of  a  thiid 

person  without  his  assent*  97* 
contrary  to  the  benevolent  intent  of  others,  97» 
in  secret  for  benefit  of  one  creditor  before  compontion 

deed  signed,  97* 
otherwise  if  made  freely  after  signing,  9%. 
for  a  usurious  consideration,  98. — (See  *'  l/$ury/^ 
for  a  gaining  consideration,  how  far  void,  100.- 

*'Gamingr) 
stock-jobbing  consideration,  how  far  void,  102, 2.- 
*•  Stock'jobbmg:') 
on  a  gaming  policy,  void,  102.— (See  "  Pfjlicy  on  Shif^i'  4c). 
declared  void  by  statute,  102  to  115. 
if  made  in  consideration  of, 

bribery  itt  an  election,  102. 

sale  of  an  office,  102. 

simony,  102. 

ease  and  favour  of  a  sheriff,  109. 

signing  bankrupt's  certificate,  102. 

insurance  in  the  lottery,  102. 

ransoming  any  British  ship,  102- 

any  goods  captured  by  enemy,  10t«  [103* 

of  spirituous  liquors  told  in  quantities  of  lest  than  20i.  wlur. 
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of  apprentice  fee,  if  indenture  void,  when  bad,  and  when  not,  109. 

void  if  the  consideration  In  part  or  in  whole  is  against  a  statute,  103, 4. 

if  founded  on  an  illegal  cousideration,  a  judgment  confessed  aids  the 

illegality  of,  100. 

a  legal  consideration  at  first,  no  subsequent  illegality  will 

avoid  the  same,  105.  [106« 

in  what  cases  usury  has  been  determined  ainot  vacating  a  contiact, 

to  be  performed  in  a  foreign  countryg  the  remedy  here  will  be  the 

same  as  in  such  country,  121«~^See  **Arrtit.") 
the  wecda  and  language  of  a  contract  must  bear  the  sense  attempted  to 

be  put  upon  them^  12^. 
not  under  seal  cannot  be  extinguished  by  another,  123,  but  see  245. 
but  a  person  taking  a  bill  of  exchange  in  discharge  of  such  contract, 

cannot  waive  the  bill|  and  resort  to  the  original  contract,  123« 

COPY, 

hew  and  when  to  obtain  a  copy  of  a  bill  or  note,  472. 

of  letter  containing  notice  of  dishonor,  when  admissible  in  evi- 
dence, without  notice  to  produce  original,  5\B^  19,  20«-*-(See 
"  Xfltcr,''  ••  LQid€nccr  "  Notkc  to  Produce,''  &c.) 


CORPORATION.— (See  «*  Company  Incorporate.**) 
when  and  how  may  be  party  to  a  bill,  20. 
may  be  party  to  a  bill  under  certain  restraints,  20. 
cannot  be  sued  in  assumpsit  in  general,  20. 
if  exceeding  six,  how  far  may  be  party  to  what  bill,  20. 

COSTS.— (See  "  Staying  Proceedings^) 

when  recoverable,  if  bankrupt,  and  his  assignees  refuse  to  indorse,  1  j#. 
when  defendant  will  be  compelled  to  pay  costs  of  applying  to  equity 

in  case  of  lost  bill,  196. 
if  holder  reject  an  offer  to  pay  debt  and  costs,  court  wHl  rcstsaia 

exeCttiUMi,  443. 
but  if  money  is  paid  on  such  offer,  pending  other  actions,  he  may  pro« 

ceed  for  the  costs,  444. 
on  payment  of  a  debt,  when  proceedings  will  be  stayed,  472. — (See 

^  Simfing  PtoceedingM^ 
on  payment  of  debt  and  costs,  defendant  may  obtain  a  rule  to  staj 

procee&igs,  478* 
or  it  may  be  done  by  summons  from  a  judge,  472. 
of  what  actions  to  be  paid,  472. 
if  a  witness  is  liable  to,  he  is  not  competent,  530.— (See  ^*  Witn^.*^ 

COUNTER  BILLS,  565  to  568.— (See  "  Crow  BHU:") 

COURT  OF  LAW.— (See  «  Judge,^  "  Sta^g  Proceediiigsr)  [122^ 

will  consult  merchants  and  traders,  when  a  new  case  arises  on  a  biLI« 
how  far  it  regards  the  revenue  laws  of  a  foreign  indcpcndant  state,  75. 
cannot  restrain  the  negotiation  of  a  bill  or  note,  143. 
when  it  will  order  venue  to  be  changed,  450,  1.— (See  •*  Vtnut^'  **Prae- 

ike:'} 
will  not  give  leave  to  inspect  a  bill  to  discover  if  same  is  unstamped  of 

ahered,  472. 
m\l  order  a  copy  of  it  to  be  produced  on  summons,  with  affidavit,  472«. 
when  court  will  stay  proceedings  in  an  action,  472,  3. — (S^c  *'  Staying 

Pr0ce€dwg»:') 
will  grant  a  rule  to  refer  bill,  &c.  to  master,  473|  If* 
whca.it  will  grant  a  new  trials  537- 


7»  "  JHDZS. 

COURT  OF  EQtflTY 

las  power  H>  decree  according  to  josttce,  9- 

TRiU  reKere  when  m  bi!l  is  obtai»cd  by  fraud,  p$. 

Bow  far  regard  the  refeaue  kiwsof  «  iMreign  independanr  flafe,  7^ 

Begoliatioii  of  m  bill  or  note  may  be  restrained  by,  143. 

liDT  iDfttsiices  aad  examples,  148,  note  2. 

when  it  restraios  tbe  aegotiatioii  of  a  b3l  or  note,  will  compel  tbr 

complaiiiaBf  to  equftable  termsy  143. 
will  decree  iastniffieiits  to  be  delirered  up  to  be  caacellea,  tbovgb  a 

legal  objection  exbts  against  them,  14S« 
wHl  compel  a  bankrupt  and  bb  assigpecs  to  indorse  a  biFi  ^K^cwJ  to 

a  person  before  socb  act  of  bankruptcy,  15©.— ^te  *^  AmlFqr#0 
and  rn  sncb  ease  will  order  costs  to  be  pawl  oat  of  bamkraptrs  cstair, 

1*0-  ^ 

wiW  relieve  on  non-payment  of  a  bill  stated  to  be  lost,  19^ 

if  indemnity  was  oflered,  will  order  costs  to  be  paid  by  tbe  oppoecr,  I9& 

will  not  interfere  where  a  coijrt  of  law  will  relieve,  201,  «• 

will  not    rcHeve  if  notice  of  dbbonor  of  bBI  wben  neeeasary  » 

omitted,  272. 
will  compel  an  acceptor  supra  protest^   to  resort  to  drawer*  estate, 

where  drawer  and  drawee  are  both  liable,  and  drawee  bankrept,  514^ 

COVERTURE, 

specially  nsnally  pleaded,  480. 

CREDIT.— {See  "  Time,''  InMgenct,'^  •*  Rehmr) 

consequence  of  giving  time  or  ci^it  to  tbe  acceptor,  371  i»  SM^ 
expunging  proof  in  Imnkruptcy  on  account  of  it,  60K 

CltlME,  .         .       ^ 

compounding  of,  no  consideration^  9^* 

CROSS.BILL.-<8««  "  Btmkrupitfr  **  Sef-^r)  .  P*^ 

of  proving  a  cross-bill  given  in  lieu  of  an  accommodatmis  bsV,  da:»  lo 

CUSTOM  OF  MERCHANTS.  ^ 

special  custom  formerly  supposed  necessary  to  support  mm  nttt,  lo^ 
pf  trade  in  respect  to  credit  given  by  an  agent  discbai^  bia*  imbiutj, 

of  merchants  only  admissable  in  evidence  when  law  i»  "**^^'' 
will  guide  the  court  where  a  new  case  on  bills  •"*^  *^^,    *  ^ 
of  London  in  respect  to  payment  of  bills  by  drafts,  *c*  »7, »» ^ 
of  Bristol  in  regard  to  acceptances,  206.  l**^'* 

formerly  usual  to  set  it  out  in  declaraUon  on  a  bill,  but  now  improper, 
though  usual  now  to  refer  to,  thb  is  in  no  case  nccessaty,  4&1. 

CUSTOMS,  LAWS  OF, 

contract  made  in  violation  of,  void,  SS* 

DAMAGES.— (See  " Interest,'' ** Beexchangey*' " Previnem;'  *^  ^^'S^'^ 
'Principal  money  to  be  recovered  in  an  action  on  a  bill,  535  •?  W- 
plaintiff  may  recover  the  whole  sum,  though  he  did  not  give  foil  >aine 

for  the  bill,  535.  .,  .      •     ^^c 

in  which  case  overplus  held  in  trust  for  party  entotkd  to  »t,  53^ 
if  holder  receive  part  payment  from  first  indoraer,  be  may  recover  tae 

whole  against  drainer  and  acceptor,  535.  ^^ 

but  if  acceptor  pay  part,  then  only  residue  can  be  recovered  a^asi 

drawer,  53i^.  .    .  i_»  4 

but  these  rules  only  extend  when  there  is  anotber  peiwrn  i»tille*ta  te- 

Ceive  overplus,  536/  ' 


DJUi^AGES— <c»iiecM»(0« 

bat  itt  case  of  baakruptcy,  liolder  may  prove  <kbt  aj^ast  one  or  jnove 

fiaities,  aiid  receive  a  diviieod,  but  be  cannot  prove  £or  more  thaa 

MUB  actually  due  agaiasl party  kout  wbom  lie  received  bill,  5S6. 
wbeit  biU  or  note  payabie  by  iBStoimenCt,  i36,  7* 
Wilder  of  a  bill  oaittiag  to  give  notioe  of  dishonar  caa»ot  diew  tbat 

DO  actual  damage  baa  beea  sastaioed,  272* 
ia  aaswer  to  proof  by  bolder  tbat  defundaat  bad  no  effects  la  hauda 

of  drawee,  defendant  may  prove  actual  daauige,  274. 
diaarer  and  indorser  not  liable  foe,  if  protest  auide  on  an  inland  •bffil« 

and  it,  or  notice  of  it,  it  aot  aeot  witlun  14  dayt  after,  292. 
«n  jadgoKHt  by  default  in  an  action  on  a  bill  or  aote,  damages  iie- 

fened  to  nutster  for  conpuiatioo,  450.  4^X 
vvfaen  action  in  C  P.  tbev  are  referred  to  tbe  prothoaotary,  47S. 
to  the  Master  ia  tbe  £xcJie%ucr,  474.     Bij;gt  v.  Stewart,  4  Price  &ci^ 

L34. 
wbat  interest  recoverable,  517*  ^37  to  54t. 
wbat  CJ^CBcet  oeooverable,  541  to  5-14. 

.  of  special  aiesacnger,  286,  a.  f « 
«e-exchaage,  541. 
provision,  544. 
■o  damages  or  interest  recoverable -ia  an  inlaad  •bill  unless  protested* 

5l7.-<See  "  ja»deaoc,'' "  Prateat.") 
ia  an  action  by  acconunodation  aeoeplor  or  drawer,  when  epeci^ 

damage  mast  be  proved,  523,  4« 
when  imprisoament  ia  CKOoation  is  not  special  damage,  524^ — (See 

1>ATE 

of  a  bin  or  aote  ought  ta  be  clemly  stated,  and  advisable  4o  be  written 

ia  words  at  lengtb^  7&, 
no  banker  or  other  person  may  issue  bills  with  a  printed  date,  77' 
a  bill  may  be  dated  on  a  Sunday,  77« 
•ot  absolutely  necessary  to  the  validity  of  a  bill,  77i* 
of  bill  or  note  pcesumed  to  be  tbe  day  it  was  issued,  77« 
a  bill  may  be  ^st  dated,  but  not  more  than  4wo  mooHhs  or  si«ty 

days,  77. 
a  check  must  not  be  post  dated,  71,  a.  4.  77*  Appendix,  6h6. 
when  bills  payable  after  date  are  .to  be  pKMsnted  f(»r  ^yment,  343. — 

<See  *^  ComputaiUm  ^  Time;'  "•  Grmoc,  DiufM  ^.">  {^^ivfiaa."*) 

of  the  efiect  of  alteration  in  a  bill  or  notc,130  to  13ff.  2il.--<Sec  ^M- 
wbcn  a  mis-statcmcat  of  it  ia  a  deciaratioa  fatal,  454. 
it  Aould  be  stated  in  the  declaration,  454. 
if  no  *date,'the  day  it  was  made,  if  tbat  cannot  be  known,  then  9[ikf 

day  as  near  to  its  first  existence  as  can  be  proved,  454. 
a  declaration  on  a  bill  payable  at  a  double  usance  after  date,  stating 

a  date,  but  not  the  real  date,  it  is  sufficient,  454t,  5. 
bow  to  deelave  on  a  bill  or  note  that  has  been  dated  coatnuy  to  inten^ 

tion  of  tbe  parties,  454»  5. 
whether  a  declaration  on  a  bill  or  note  payable  ata  time  certain  after 

date,  must  not  state  precise  day,  455. 
the  doctrine  questionable,  455.  [dcncc,  48^. 

if  there  be  any  mistake  in  date  of  bill,  it  must  be  .e^Uuned  in  evi- 
in  action  on  a  bill  payable  at  sight*  if  acceptor's  hand- writing  is 

proved,  and  the  date  is  over  it,  that  is  enough,  490, 1. 
maker  of  a  aote  competent  against  indorser  to  prove  alteration  of  date, 

523.— (Sec  «  fFi^arfO 
interest  recoverable  from  time  bill  became  due,  or  bill  payable  after 

/Jate,  537.— <See  "  InUreUJ') 
date  of  protest,  28^.  291. 
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DAYS  OF  GRACE, 

why  so  termvd,  338. 

allowed  on  all  bills  bat  those  payable  on  4eiiiaB<f ,  9S6,  8.  545. 

but  it  appears  doubtful  whether  they  ttt  to  bills  payable  at  sight, 
344,5. 

nay  be  claimed  as  a  right,  338. 

Tary  according  to  custom  of  different  coatitries,  338. 

the  different  numbers  in  different  countries,  339* 

on  Bank  post  bills  payable  after  sight,  none  claimed,  340. 

an  extraordinary  number  allowed  on  bills  payable  to  the  Excise,  340. 

how  daiys  of  grace  computed,  340,  342. 

at  Hamburgh  and  in  France  day  of  grace  on  which  bill  due  is  one  of 
days  of  grace,  340. 

Bot  so  elsewhere,  340,  34$. 

in  what  places  Sundays  and  holidays  are  Included  in  these  days,  340. 

when  last  day  is  Sunday,  Christmas-day,  or  Good  Friday,  present- 
ment must  be  on  the  preceding,  341. 

notice  of  dishonor  may  be  given  on  the  last  day  of,  305.  401. 

maker  of  a  promissory  note  entitled  to,  if  payable  to  bearer  or  order, 
420. 

DEATH.— (See «« Bximguukmeni.'^ 

of  a  party,  when  it  revokes  powers  given  by  him,  48. 

lirhat  circumstances  in  case  of  a  partnership  have  been  decided  as  al- 
tering the  rule,  49* 

of  holder  of  a  bill  vests  the  same  in  executor  or  administrmtor,  159^ 

of  an  indorser  of  a  bill  before  it  bore  date  does  not  discharge  the 
drawer,  l6\.  [&c.  221. 

of  drawer  of  a  bill  does  not  revoke  his  request  for  drawee  to  accept, 

of  drawee  of  a  bill  no  excuse  lor  omission  of  notice  of  dishonor,  271 » 2. 

of  holder  when  an  excuse  for  delay,  274* 

of  a«  party  to  a  bill,  notice  of  dishonor  should  be  giten  to  his  exe- 
cutor or  administrator,  295. 

of  acceptor  no  excuse  fqr  omission  of  presentment  for  payment,  3l6, 17* 

of  drawer  where  presentment  for  payment  should  be  made,  335. 

of  h6lder  when  payment  must  not  tie  to  his  personal  repre8entativr> 
358. 

of  drawer  of  a  check,  a  revocation  of  hankers  authority  to  pay,  391* 

note  payable  on  the  death  of  a  person  good,  43 K 

death  of  one  of  four  acceptors  no  variattce  to  state  that  it  was  accepted 
by  three,  454. 

on  death  of  plaintiff  after  inCeriocutory  judgment,  court  granted  a 
rule  to  compute,  474. 

on  death  of  subscribing  witness,  what  proof  of  maker*s  hand-writiog 
sufficient,  486,— <See  "  IVitneu,*"  "  Etidence,"  •*  Bamt-wriiimgr) 

DEBT, 

of  the  effect  of  taking  a  bill  in  payment  of,  litt  to  130.  [I2S. 

a  promise  to  give  time  for  payment  of  a  pre-exfetiDg,  h not  bindiag, 

a  person  taking  a  bill  or  note  in  payment  of,  cannot  afterwmrds  sue  oa 
original  contract  till  bill,  &c.  is  dtie,  i23.-^<See^*JMb  of  Ei» 
change**) 

and  if  be  does  on  proof  of  bill  having  been  p^en,  plaintiff  must  prove 
its  dishonor,  or  be  nonsuitetl,  126. 

before  hill  due  extent  in  aid  on  behalf  of  tlie  crown  cannot  be  issced, 
123. 

otherwise  if  the  terms  of  the  agreement  for  which  the  creditor  re* 
ceives  such  bill,  4ce.  arc  not  strictly  complied  with,  124^ 

ami  if  such  second  bill  is  void,  the  bolder  may  sue  oH  original  liabi- 
lity, 124. 
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tacurred  in  respect  of  a  covenant  by  tbrae  joint  coreaanton,  and  a  bill 

is  given,  on  wbicb  judgment  is  r^overadt  »uch  recovery  does  not 

haf  the  action  of  covenant,  124. 
.  lecttivd  by  specialty,  taking  a  bill  or  note,  how  far  it  prejudices,  124. 
a  person  taking  a  renewed  bill  for  one  that  was  due,  the  latter,  if  i« 

femaia  with  him,  may  be  sued  on,  in  case  the  former  is  not  paid« 

125. 
'  f^viyed  if  the  bill  or  note  taken  in  discbarge  of,  is  not  honored,  12S* 
wbot  circttmstanoes  will  be  deemed  as  altering  this  rule,  128,  9. 
wfaen  a  precedent  deJbt  is  4ue,  no  demand  need  be  made  or  proved  i£ 

mllodged,  320. 
payment  of  a  debt  should  not  be  to  an  agent  or  attorney,  359, 
payment  of  a,  to  or  by  a  bankrupt,  when  valid,  56l.*-<See  **  Bani^ 

nifi^  9bA  "  BoMJkruptcy:') 
of  the  efiect  of  payment  of  a  debt  by  a  bill  or  check,  367,  8,  9« 
•  man  owing  several  debts  Co  one  creditor,  and  paying  money  to  him 

generally,  such  creditor  may  apply  it  in  discbarge  of  which  debt  he 

pleases,  even  in  prejudice  of  a  surety,  370. 
otherwise  when  bankers  are  concerned,  370.— <See  ^^  Banker.*^ 
^  person  pnying  the  debt  of  aaothcr  without  his  request,  has  no  re- 
medy against  him,  409-  [test,  409L 
thi^  rule  does  not  extend  to  payment  of  bills  4>(  exchange  su|H*a  pro- 
payment  of  and  costs  in  action  on  a  bill,  472.-^See  ''  Staffing  Pro- 

ceeilifif^/')  •    (maker  allowed,  475« 

in  an  actKMi  of  debt  on  judgment  recovered  in  a  bill,  no  rcierence  to 

DEBT,  ACTION  OF.— <See  «^cfio«  of  Debt:') 

DBOLARATlONfr-CSee  "-itwrworf*,*'  "  PruedaUs,''  ^Aetwm  of  flrfO 

I.  Of  the  ttatemtat  rftke  Ml,  452  to  457. 
venue,  451. 

not  necessary  to  state  or  refisr  to  custom  of  merchants,  451* 
nor  to  statute  respecting  promissory  notes,  451.  419.  n. 
no  pnifcrt  of  a  bill  or  note  to  be  made,  452. 
but  they  should  be  stated  in  the  terras  as  made,  452. 
if  an  instrument  resembles  a  bill  or  note,  it  may  be  declarttl 

on  aa either,  28.  n.  2. 54. 
variance  in  a  material  part,  fatal,  452. 
instance  and  examples  in  misnomers,  452,  3. 
when  one  of  several  acceptors  is  an  infant,  the  declaration 

should  be  against  adults  only,  453. 
no  departure  to  leave  out  tbe  infant,  453. 
when  H  bill  purports  to  be  drawn,  by  a  firm,  it  may  be  averred 

in  tbe  plural,  that  certain  persons  drew,  &c.  though  the 

firm  consisted  of  one  only,  454. 
the  date  to. be  staled,  454.— (See  '*  Daie.^ 
oit  a  bill  payable  at  double  usance  after  date^  stating  a  date, 

bnt  not  the  real  one,  is  good,  454,  5.  C<^&y*  4^^« 

how  to  frame  declaration  on  a  bill  or  nole,  dated  on  a  wrong 
question  whether  the  date  of  a  bilK  payable  upwards  of  six 

years  after  date,  muu  be  precisely  stated,  455. 
usual  to  state  place  when  biii  dvawn,  and  the  venae,  under 

a  videlicit,  455. 
but  no  variance  to  state  that  a  note  wan  made  in  London, 

when  in  facft  it  was  made  at  Paris,  456'. — (Sec  **.Varittnc€,") 
and  it  is  tbe  aame  in  regard  to  inland  bills,  456. 
the  instrument  must  be  stated  according  to  its  legal  effect,  455. 
nnd  if  drawn  in  foiotgn  langui^e,  it  roAy  be  stated  in  the 

iilngliab^  45fi. 
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r.  Of  the  statement  of  the  biU—(conii9iued). 

ii  payable  at  usances  the  length  of  them  mast  be  slated,  466. 
omission  of  such  averment  fatal  on   demurrer,  456» — (Set 

**-  Demurrer/^ 
and  if  bill  is  payable  at  a  particular  place  iatbe  hodj^  tbe 

qualification  must  be  stated,  456.  321. 
of  a  bill  or  note  is  payable  to  order  of  plainliflT,  it  nay  be 

slated  to  be  payable  to  himt  456. — (Sec  **  OrderJ^ 
not  necessary  to  aver  that  he  made  no  order,  456. 
if  a  bill  is  expressed,  **  value  delivered  in  leather,**  no  vari* 

ance  to  state  it,  as  **  value  rcceivetl  in  leather,**  4S6. 
statement  of  whom  the  value  was  received,  456,  7- 
not  necessary  to  state  that  part  that  relates  to  tht  conside- 
ration, 457* 
not  advisable  to  state  more  of  a  bill  than  necessary,  457« 
and   always  better  to  leave  out  description  of  direction  to 

drawee,  51S» 
at  least  in  one  count,  457> 
in  action  against  drawer  or  indorser  when  ought  not  to  stata 

acceptance,  459*  484.  n.  2. 
of  bill  informal  may  be,  and   is  better  stated  by  innuendoes, 

457.-^See.  *'  Informal  BiU,  ^-c/*) 
bow  to  declare  on  an  instrument  which  by  the  mlet  of  law 

will  not  be  given  effect  to  as  it  is  worded,  457* 
if  a  note  promise  ^*  never  to  pay,"  no  variance  to  leave  oat 

the  word  *'  never",  457* 
btlh  payable  to  fictitioiu  persons,  may  be  declared  on  as  pay> 
able  to  bearer,  against  all  aware  of  the  fact,  467*. 83.  I/O. 
2.  How  the  defendant  became  party ^  457  to  4610. 

necessary  to  be  stated,  457*  [was  by  agent,  458. 

not  necessary  to  slate  that  drawing,  indorsing,  or  acceptia^ 
not  necessary  to  aliedgc  a  promise,  458. 
how   this  promise,  as  stated  in    actiona  against  acceplofs, 
makersf  or  indorsers  of  note,  drawers  or  acceptors  of  bills, 
458. 
the  words  '^  own  proper  hand,"  &c*  should  be  omitted,  458. 
and  if  stated  and  prove  to  have  been  done  by  agency,  it  is 
fatal,  458*  [error,  458. 

but  a  promise  to  pay  after  notice  of  non-payment,  aids  the 
if  bill  is  alledgol  to  bo  made  by  a  firm,  their  own  proper 
hand,  &c.  in  the  singular,  not  plural,  it  i&  sufficient,  459- 
advisable  to  state  true  date  of  acceptance  of  bill  payable 
after  sight,  459*  [different  from  bill,  459. 

and  in  any  other  case  where  acceptance  is  dated  on  a  day 
but  variance  not  fatal,  459* 

question  whether  if  an  allegation  is  made  in  declaration  of 
acceptance  before  bill  doe,  proof  of  acceptance  after  bill 
due,  admissible,  459^ 
if  it  is  stated,  that  defondcnt  promised  to  pay  according,  &c. 
and  he  plead  the  statute  of  limitations,  evidence  of  a  pio* 
mise  to  pay  long  after  bill  due,  is  admissible,  459< 
in  an  action  against  drawee  or  indorser,  better  not  to  state 

that  drawee  accepted,  459.  ^^  ^1^* 
if  it  is,  it  must  be  proved,  unless  it  be  shewn  that  he  in- 
dorsed after  acceptance,  or  he  piomised  to  pay  after  bill 
due,  459*  484. 
if  engagement  conditional,  it  must  be  ao  stated,  and  if  not 
so  done,  the  variance  is  fatal,  thoaghjt  be  performed,  460 
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1.  Of  the  statement  of  the  biU^contimted). 

when  necessary  to  describe  acceptance  as  payable  at  a  par- 
ticular pjace,  321  to  382.~(See  «  Frt^entment  per  Pav- 
ment:*)  ^         -^ 

3«  Hofw  itte  plaintiff  became  a  party ,  460  to  46Z. 

the  declaration  mnst  shew  plaintiff's  right  to  sue,  460. 

in  an  action  by  indorsee,  it  must  shew  right  to  transfer,  and 
transfer  made,  460.  [460. 

constituent  part  of  plaintiff's  thle  must  be  set  out  correctly', 

but  should  be  set  out  according  to  the  effect  given  to  it  by 
law,  460.  [payable  to  himself,  460. 

payee  of  a  bill  payable  to  his  own  order,  may  set  it  out  as 

and  a  bill  payable  to  a  feitae  covert,  may,  if  indorsed  by  hus- 
band, be  set  out  as  payable  to  him,  460. 

and  indorsee  may  declare  on  a  bill  against  his  immediate  in- 
dorser  as  drawn  by  him,  directed  to  the  acceptor,  aud 
payable  to  plaintiff,  460,  1. 

but  this  is  not  usual,  46l. 

every  indorsement  should  ni  general  be  stated,  but  if  one  is 
int>lank,  it  is  generally  advisable  to  add  a  count  staiii»g 
plaintiff  to  be  immediate  indorsee  of  some  prior  indorser 
or  of  the  drawer  or  payee,  461  • 

in  such  case  all  subsequent  names  should  be  struck  out,  46l. 

form  of  stating  a  concise  indorsement,  461 «  632. 

in  action  against  indoreer,  not  necessary  to  prove  any  indorse- 
ment prior  to  defendant's,  though  stated  in  declaration 
•46l,  2.  ' 

otherwise  in  an  action  against  acceptor,  461,  2. 

but  in  an  action  against  acceptor  by  indorsee,  application 
for  time  is  a  waiver  of  proof  of  all  indorsements,  except 
the  first,  462; 

on  indorsement  for  less  than  whole  sum,  the  statement  must 
be  accordingly,  and  shew  when  residue  paid,  462. 

not  necessary  or  advisable  to  state  that  indorsement  was  made 
by  indorser's  hand-writing  subscribed,  for  a  variance  is  fatal, 
462.— (See  **  Indorsements,*'  "  Variance.*') 

not  necessary  to  state  delivery  to  plaintiff,  and  why,  462* 

no  averment  of  tiotice  of  indorsement  necessary,  402. 
4.  The  necessary  averments,  and  drfendant^s  breach  of  contract,  463 
to  466.— (See  '»  Averment,*'  and  "  Breach.") 

no  special  breach  to  each  count  on  a  bill  necessary,  the  com- 
mon breach  at  end  of  money  counts  sufficing,  463. 

in  an  action  against  drawer  or  indorser  of  a  bill,  or  indorser 
of  a  not^,  how  to  state  their  liability,  465,  6. 

when  there  are  Mveral  bills,  a  coutit  on  each  should  be 
added,  467-  * 

* '    Of  the  Common  counts, 

in  an  action  on  a  bill,  &c.  446  to  4/1. 

in  many  cases  will  supply  the  defect  of  the  count  on  the 
bill,  &c.  466. 
,  plaintiff  sometimes  at  liberty  to  go  into  evidence  of  conside- 

ration of  the  b>ll,  on  tbesecounts,  46'6.     * 

but  not  unlets  his  particulars  of  demand  state  such  considera- 
tion, 466. 

no  occasion  to  declare  on  a  promiHory  note^  it  may  bt  given 
in  evidence  uiider  the 'count  for  money  lent,  467. 

for  money  had  and  received,  will  be  against  an  agent  pro- 
mising to  pay  a  biH*when  be  got  from  h»  principal,  467* 

3C 
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but  if  party  discharged  by  alteration  and  laches,  or  if  decla- 

ration  be  on  a  note  lost,  no  evidence  of  consideration  will 

be  allowed,  467*  [467. 

except  in  the  last  case  the  destruction  be  disfinctly  proved, 

these  rules  do  not  apply  in  cases  where  there  is  no  privity  of 

contract  between  the  panics,  467,  &• 
in  which  case  common  counts  of  no  avail,  468. 
question  if  instrument  itself,  any  evidence  in  support  of  the 
common  counts,  azcept  between  original  parties  to  it,  468. 
of  the  count  for  monejf  fenf^  468. 

proper  in  an  action  by  payee  against  maker  of  a  note,  or 

dtawer  of  a  bill,  468. 
by  indonee  against  his  immediate  indorser,  468. 
form  of  instrument  that  has  been  holden  to  be  evidence  under 
this  count,  468,  9- 
of  the  count  for  monejf  paidf  469* 

bill,  no  evidence  of  money  paid,  469. 
if  drawee  accept  and  pay  a  bill  with  no  effects  of  drawer  in  hie 
hands,  and  without  protesting  it,  he  may  recover  on  thb 
count  for  money  paid  to  drawees  use,  469. 
of  the  count  for  mefujr  kad  tmd  rtcewtd^  469  to  470. 

plaintiff  cannot  recover  under  this  count,  unless  money  has 

been  really  received  to  plaintiff's  use,  470. 
but  this  count  is  good  where  a  navy  bill  was  deposited  as  se* 

ctirity  till  a  bill  was  accepted  had  been  received,  470. 
in  an  action  on  this  count  against  a  person  receiving  money 
to  tak«  up  a  bill,  what  ddRpnce  may  be  set  op,  470. — (See 
of  the  occoiw^  Hoied^  47O,  1.  [*'  Drfemcer) 

an  acceptance  is  evidence  under  it,  470. 
general  observationt  upon  the  effect  of  a  bill  or  note  adduced  in  evi- 
dencc  in  support  of  these  counts,. but  not  declared  on,  470, 1. 
MisctUaneoMs  Pomit^  m  to  deelaratiom^  [27- 

how  it  should  be  drawn  when  bill  has  only  one  party  to  it, 
when  word  *'  at/'  is  inserted  before  drawee's  name,  inMad  of 

"  to,"  28.  54. 
when  bill  in  hands  of  acceptor,  181. 

when  words  are  introduced  so  as  to  auike  it  a  bill  or  a  note,  54« 
when  a  bill  is  payable  on  a  contingoncy,  it  must  be  stamped 

and  declared  on  as  an  agreement,  59>  60. 
when  bill  payable  to  a  fictitious  payee,  83. 
consideration  for  which  bill  given*  need  not  he  stated,  89. 
may  aver  in  the  plural,  though  the  bill  was  drawn  by  one 

person  only,  in  nama  of  a  firm,  1 16. 
whHPn  a  bill  is. made  payable  at  a  particular  place  by  drairer, 

how  to  state  it,  118. 
when  place  of  payment  of  a  noto  is  inserted  at  the  bottom. 

It  should  not  be  stated,  118« 
when  a  person  agrees  to  accept  a  non-existing  bill,  and  does 
not  no  it,  the  declaration  must  be  special,    219«^S®c 
**  Adwnr) 
how  to  frame  it  whan  acceptance  is  conditional,  236. 
when  the  allegations  need  not  be  proved,  305. 
stating  that  A.  h  B.  jointly  or  severally  promised,  &&  is 

good,  434.  ... 

when  it  is  optional  whether  to  declare  on  a  bill  or  aolt,  or 

the  original  consideration,  449,  450. 
btttadfisaUe  to  declare  on  the  bill,  and  why,  450. 
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the  count  that  states  the  bill,  Sec.  varies  in  form,  according  to 

the  parties  by  and  against  whom  the  action  is,  450. 
venue  may  be  laid  in  any  county,  450. — (See  *'  Venue,**) 
formerly  set  out  the  custom  of  merchants,  but  it  is  now  im- 
proper so  to  do,  45'1  •  [451. 
though  usual  to  refer  to  the  custom,  it  is  in  no  case  necessary, 
on  notes  usual  to  state  liability  by  the  statute,  but  it  is  un* 

necessary,  45 1« 
if  note  made  out  of  England,  It  would  be  improper  and  per- 
haps fatal,  451. 
where  several  indorsement,  usual  to  insert  two  counts,  one 
giving  all  of  them,  and  another  only  what  absolutely  no* 
cessary  to  shew  plaintiff's  title,  46 1.  502. 
a  small  variance  in  indorser's  name  between  declaration  aitd 

evidence  not  material, 
in  an  action  against  indorser,  bow  to  declare,  if  wished  not  to 

discharge  subsequent  indorsers,  509* 
accommodation  acceptor,  in  order  to  recover  damages  for  im<* 
prisonmcnt  and  costs,  must  declare  specially,  5Q3» 
precedent^  <f  declarations  on  bills^  checks^  and  notes,  6^6  to  649. 
in  dcU  on  promissory,  notes,  £45.  64$, 

DEEDS, 

•  why  they  bear  internal  evidence  o(  a  considerationi  12. 
language  of  deeds  must  bear  senae  aUempted  to  be  put  on  them>  l%2* 
a  month  meiuioned  in  a  deed,  roeaiM  a  lunar  month,  343. 
composition  deed,  effect  of  hoider^i  sigoing  it,  335»  6» 

DEFAULT,  JUDGMENT  BY.— (See  «  Judgment.*^ 
proceedings  upon  it,  473  to  477« 

DEFEASANCE, 

no  matter  in  defeasance  of  the  action  admissible  ia  evidence  after  judg« 

ment  by  default,  477. 
a  verbal  agreement  to  renew  e  bill  or  note  not  adminible  to  defeat  ac« 
tlon,  61. 478. 

DEFENCE.--(See  "  PUa.")  [47O. 

what  defence  may  be  set  up  by  a  person  receiving  money  to  pey  a  bill, 
that  bill  was  unstamped  or  altered  considered  unjust,  and  court  or 
judge  will  not  give  leave  to  inspect  a  bill,  &c«  to  discover  such  ob- 
jection, 472.  [473. 
loss  of  billft  &c.  not  available  as  a  defence  after  judgment  by  default, 
in  an  action  on  a  bill  is  founded  on  mis-statement  of  the  cause  of  ac- 
tion, or  defect  in  the  right  of  action,  477. 
arising  from  defect  of  right  of  action,  is  brought  forward  by  a  special 

pica,  or  given  in  evidence  under  general  issue,  477* 
the  first  of  these  defences  devisable  into  tw<}  heads,  !245, 6, 7*  ^77- 
defences  of  the  first  description,  what  they  are,  477,  8. 
parol  agreement  to  renew  cannot  be  given  in  evidence  as  a  defence^ 

61,  2.  478. 
of  (he  second  description,  what  they  are,  478. 
when  the  Statute  of  Limitations  begins  to  operate,  478. — (See  "  Limi* 

tations,  Statute  of.") 
what  defences  may  be  given  in  evidence  under  the  general  issue,  480,  1« 
admitting  the  existence  of  the  contract,  but  alleging  something  to  bar 
the  operation,  may  be  pleaded,  480, 1.  *  [ed,  481. 

defences  admitting  plaintiff  once  had  right  of  action  are  utoaliy  plead« 
breach  of  a  warranty  when  it  affords  a  complete  defence,  546. 

3cS 
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DEFINITION, 

of  a  bill  of  exchangey  I. 

of  a  promissory  note,  cash  notes,  ftc.  414. 

of  acliequey411» 

DELIVERY,  f"  IndorxmeMtr 

transfer  by,  of  a  bill  or  note  without  indorsement,  1d9  to  180.— (See 
of  a  bill  to  the  payee,  when  necessary,  and  effect  thereof,  122  to  130. 
of  sets  of  a  foreign  bill,  81. 
not  necessary  to  be  stated  in  declaration,  462. 

DEMAND.     (See  "  Pruenimeni  for  Acceptance;*  and  **  Preweutmeni  for 
Payment.^ 
foreign  bills  intended  to  be  payable  on  demand  are  generally  made 

payable  at  sight,  79-  [465.  but  see  479- 

declaration  on  bills,  &c.  payable  on  demand,  ought  to  aver  demand, 
when  bills^  checks,  &c.  payable  on  ikmand,  should  be  presented  for 

payment,  345  to  353. 
no  days  of  grace  allowed  on  such  bills,  345. — (See  **  Days  of  GraeeJ^ 
should  be  presented  for  payment  in  a  reasonable  time  after  receipt,  34o. 
what  is  a  reasonable  time  a  question  of  law  and  fact,  345. 
bills*  &c.  payable  on  demand  need  not  be  presented  for  payment  on  day 

issued,  340, 7- 
presentment  for  payment  of  a  bill,  &c.  payable  on  demand,  the  nesl 

day  is  sufficient,  if  made  io  usual  hoxirs  of  business,  347,  8. 
this  rule  prevails  when  bill  given  to  a  banker  in  payment,  349, 350u 
the  rule  allowing  a  party  to  retain  a  cheeky  &o.  payable  on  demand,  tiH 

day  after  receipt,  does  not  extend  to  a  succession  of  holders,  353. 
the  Statute  of  Limitations  runs  from  date  of  note  payable  on  demand, 

and  not  from  demand  made, 479,  bat  see  463. 
note  payable  on  demand,  dated  20  years  before  commencement  of  suit, 

is  presumed  to  have  been  paid,  388. 
demand  of  acceptance,  when  necessary,  206. 
demand  of  payment  not  necessary  to  be  made  of  drawer,*  in  order  to 

charge  indorser  of  a  bi^l,  385. 
demand  of  payment  to  charge  acceptor  of  bill>  or  maker  of  note 

wh«n  necessary,  321  to  831.        -     •  [re^t,'^ 

interest  recoverable  on  a  bill  payable  on  demand,  536.— (See  **  Inte* 

DEMAND,  PARTICULARS  OF.— (See  "  PaniaUar$  of  Damamd.'^ 
what  necessary  to  recover  on  common  connts,  466* 

DEMURRER, 

omission  of  averment  of  length  of  ilsance  in  declaration  fatal,  456. 
omission  of  allegation  of  protest  in  an  action  on  a  foreign  till,  bad  on 

special  demurrer,  465. 
what  allegation  of  this  protest  is  bad,  465. 
to  the  count  on  a  bill,  and  judgment  for  plaintiff,  reference  to  master 

allowed,  475. 
but  a  nolle  prosequi  must  be  entered  to  other  counts,  475. 
after  interlocutory  judgment  signed,  plaintiff  must  wait  tiU  foUowiag 

day  bcfone  he  can  obtain  rule  to  refer,  475. 
when  a  mis-statement  in  a  declaration  is  substantially  bad,  advantage 

may  be  taken  by  a  general  demurrer,  477* 
when  only  formally  so  by  a  special  one,  477. 

DEPOSIT, 

if  a  navy  bill  is  left  as  a  deposit  and  security  till  another  is  accepted, 
the  produce  received  may  be  nBcotered  under  the  connt  for  money 
had  and  leccivedi  4f  0» 
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DESTRUCTION.--<Sce  « Io*».") 

DEVASTAVIT.— (See  ''Executor:*) 

DILIGENCE.— (See  "  Search,''  "  Inquiry."^ 

what  sufficient  inquiry  after  residence  of  drawer  or  indorscr,  275, 6m 

DIRECTION, 

to  drawee  of  a  bill,  117* 

io  drawee  of  a  bill,  better  left  out  in  a  declaration,  457* 
mistake  in  direction  of  a  letter,  giving  notice,  no  excuse  for  deUyi 
973*  275,  n.  !• 

DISCHARGE.— <See  *' iie/ciwO 
of  acceptor,  245  to  252« 

DISCOUNT.— (See  «  Banker,''  « Interest;* "  Usury.") 

of  an  acceptance  by  acceptor  at  a  premium  is  not  usury,  100* 

of  a  bill  by  a  broker  for  exorbitant '  brokerage^  does  not  affect  its  va* 

lidity,  105. 
taking  of,  in  advance  on  a  loan  of  money,  is  usury,  107*       .     . 
this  rule  does  not  extend  to  the  case  of  a  bill,  &c.  IO7. 
unless  that  bill  be  at  a  very  long  date,  or  for  a  large  sum,  108. 
may  be  taken  by  a  banker,  besides  a  reasonable  sum  for  commission, 

108.  [109. 

may  be  taken  by  a  merchant,  besides  a  reasonable  sum  for  commission, 
a  person  taking  a  bill  and  giving  a  bill  for  the  money  when  it  is  usury, 

112.— (See"  t/ifttr^.") 
if  such  draft  is  not  payable  on  demand,  a  proportionate  reduction  must 

be  made  in  the,  112. 
otherwise  if  the  wish  of  the  holder  is  to  receive  the  money  by  such  a 

draft,  113.  [sumed,  113. 

compelling  a  party  to  take  goods  on  discounting  a  bill,  usury  is  pre- 
what  evidence  is  necessary  to  rebut  this  presumption,  113. — (See  "  JBvi- 

dence,*') 
mn  agreement  with  a  broker  to  give  him  ten  per  cent,  to  get  a  bill  dis- 
counted, when  not  usury,  115.  [assignees,  158. 
of  a  bill  by  a  banker  who  becomes  a  bankrupt,  vests  such  bill  in  his 
of  a  bill  which  proves  to  be  a  forgery,  the  person  discounting  may 

claim  his  money  from  him  who  transferred  it,  if  it  was  done  without 

indorsing,  186. 
otherwise  if  bill  be  good,  but  is  dishonored,  440. 
of  a  bill  by  a  banker  after  notice  that  it  had  been  lost,  such  banker  is 

liable  to  an  action  of  trover,  192. 
of  a  bill  by  a  banker  for  drawer,  afterwards  dishonored,    and  then 

drawer's  account  is  in  his  favor,  such  bill  considered  as  paid,  370. 
right  of  discounted,  and  liability  of  the  party  transferring,  188. 

DISHONOR.— (Sec  "  Laches,  "  Notice^^ 

DISSOLUTION  OF  PARTNERSHIP.— (See  "  Notice  of,""  «  Partner,'* 
"  Partnership.") 

DIVIDEND.--(See  «  Bankruptcy:') 

taking  one  under  a  commission  against  acceptor  does  not  dischar^ 

drawer  or  indorsers,  384. 
receipt  of  dividend  under  a  commission  against  k  joint  maker  within 

six  years  on  account  of  a  note  will  bar  the  statute  of  limitations,  as 

against  the  other,  480. 
aliter  when  debt  is  not  proved  on  the  pote,  480. 
mode  of  recovering  same,  603. 
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DONATIO  MORTIS  CAUSA.— (See  "  Giftr) 
till  of  exchange  not  capable  of  being,  2; 
%  bond  is,  9. 
a  bank  note  is,  2*  425. 
tn  absolute  gift  to  take  effect  immediately  is  not  a,  94. 

DRAFT.-<Sec  "  Ckrck.'^ 

DRAWEE.— (See  *' Jf^ceptor/*   *"  Jccepttmee,'*  '' Frtientmemi  far  Jcetft- 

of  ft  bill  of  exchange,  who  is  such,  1,  27- 

vhere  there  are  two,  both  must  accept,  or  bill  must  be  protested,  52. 

where  %  bill  is  directed  to  A.  or  B.  an  acceptance  by  A^  or  B.  is  soffi- 
cient,  II 7* 

where  a  bill  is  altered  by  drawae,  it  is  invalidated,  134.— (See  **  Bill 
of  Pxckmger) 

vhep  cannot  dispute  the  validity  of  an  indorsement,  if  he  afifrwaids 
accept,  l60. 

refusing  to  accept  makes  drawer  and  indorser  immediately  liable,  1S3. 

if  a  foreign  bill  is  lost,  &c.  whilst  in  hands  of  drawee,  he  roust  give 
%  promissoiy  note  for  the  sum,  203, 

if  he  refuse,  holder  may  immediately  protest,  203. — (Sec  **  Prt^estr) 

and  when  due,  though  he  have  neither  bill  or  note,  if  payment  is  re- 
fused, he  may  protest^  303.  [214 

having  left  the  kingdom,  and  no  agent,  no  presentment  need  be  made, 

when  dead,  presentment  should  be  made  to  personal  representative,  2 U, 

when  requires  time  to  accept,  and  holder  grants  it,  be  bhould  give 
notice,  214.  [2I5, 

mu^t  have  capacity  to  contract,  or  holder  may  treat  bill  as  di^honorrd, 

has  24  hours  to  accept  a  bill  in,  212.  217- 

ought  not  to  give  acceptance  if  he  knows  of  drawer's  failure,  220. 

keeping  a  bill  a  long  time  when  an   acceptance,  227*-— 1  Bar.  &  Al, 
653, 

what  amounts  to  an  acceptance  by,  227.  230.  1. 

what  will  not  amount  to  an  acceptance  by,  232,  3»  4. 

but  when  acceptance  is  doubtful,  drawee  may  rebut  the  presumption 
in  favor  of  it,  234. 

may  make  an  acceptance  payable  on  a  contingency,  234,  5. 

release  by  drawer  before  acceptance,  does  not  discharge  subsequent  ac- 
ceptance, 248. 

death,  bankruptcy,  or  known  insolvency  of,  does  not  excuse  the  omis- 
sion of  notice  of  the  dishonor  of  a  bill,  271.  2. — (See  ^^Ifotice^ 
1^0  fiacaptanve*^ 

of  ti  bill  may  make  an  acceptance  supra  p.ro.te$t  on  same  bill,  311.— > 
(S«c  "  Acceptance  supra  protest'') 

when  acceptor  supra  protest  may  claim  indemnity  from  drawee,  314. 
w^See  ** Acceptance  sttpra  protestiT^ 

when  presentment  for  payment  shuuld  be  made  to  his  agent,  313. 

pot  bound  by  a  proinise  to  pay  a  bill  if  bolder  would  forego  the  da« 
plicate  protest,  and  he  refused,  35C. 

vmtn  drawee  not  discharged  by  payment  of  a  bill  before  due.  359* 

paying  a  bill  by  a  check,  holder  ought  not  to  give  up  bill,  d$&. 

DRAWER 

•f  a  IhH  of  excKsnge,  who  is,  1,  25. 

release  by  to  acceptor  does  not  affect  payee's  right  of  action^  6,  248. 
set  off  due  from,  to  acceptor,  does  not,  6. 
in  an  action  againstj  infancy  of  indorser  no  defence,  2.  6. 
in  an  action  against,  want  of  consideration  between  h^g?  iiflri  third 
per^n,  ^o  bar,  $Q, 


INDEX.  759 

DRAWER— (cowfmwrf)- 

except  luch  third  pcnon  gave  no  Talne  for  it,  which  must  be  proved, 

90,  in  notes, 
of  a  bill  or  check  given  on  a  verbal  condition,  which  is  broken,  may 

refuse  to  pay  same,  91* 
his  name  must  be  inserted  in  some  part  of  a  bill,  115. 
must  be  written  by  himself,  or  his  authorized  agent,  II6. 
when  an  agent,  the  proper  manner  of  signing  a  bill,  1 16. 
when  a  partner,  and  bill  drawn  in  name  of  firm,  how  to  sign  it,  11 6. 
liable  to  any  amount  to  which  his  name  is  affixed,  even  though  the 

instrument  was  drawn  in  blank,  and  afterwards  filled  up  without  his 

knowledge,  32.  1 1 7.  138.  I60. 
of  a  bill,  cannot  alter  the  place  of  payment  without  acceptor's  consent, 

133.— (See  "  BiU  of  Exchanger) 
liability  of,  complete  after  delivery  of  the  bill  to  payee  or  indorsee,  136. 
liable  even  where  the  acceptor,  by  laws  of  foreign  country  in  which 

he  resides,  is  prohibited  from  paying,  137. 
but  the  rule  is  otherwise  if  such  prohibition  arose  from  law  of  this 

country,  137* 
liable  if  he  drew  the  bill  on  his  own  account,  or  as  an  agent,  138. — 

(See  "  Agent.") 
liable  immediately  if  any  acts  which   he  by  xlrawing  the  bill  has  war- 
ranted, are  not  fulfilled,  138. 
liable  to  indemnify  acceptor  if  he  accepted  for  his  accommodation,  138« 
but  such  liability  of,  may  b<s  discharged  by  laches  of  the  holder,  138. 

(See  •*  Lackes:^ 
whac  laches  of  4he  holder  will  discharge,  2S2* 
When  an  annuity  graated  in  consi<ie ration  of  a  bill  accepted  bnt  which 

was  dishonored,  and  then  paid  by  drawer,  annuity  not  vacated,  139- 
when  a  bill  is  drawn  abroad  by  a  person  here,  he  is  discharged  here  if 

he  is  so  abroad,  I38« 
liability  though  no  words  of  transfer  are  inserted  in  a  bill,  141. 
liable,  though  indorsed  by  a  married  woman,  if  he  afterwards  promise 

to  poy,  149. 
liable  on  an  indorsement  made  by  payee,  who  died  before  bill  bore 

date,  161. 
if  when  bill  refused  payment  by  acceptor,  takes  it  up,  he  may  indorse 

it  again,  lA'8» 
of  a  note  may  under  certain  circumstances  issue  it  after  payment,  l68« 
of  an  inland  bill,  sometimes  compcllaUe  to  give  another,  if  the  first 

be  lost,  196. 
this  rule  will  extend  to  notes,  196. 
liable  to  immediate  action  if  drawee  refuse  to  accept,  206. 
bankruptcy  of  drawer  of  a  bill,  how  far  restrains  the  payment  or  ac- 
ceptance of  it,  220,  1.  [221. 
of  a  bill  dying  does  not  revoke  his  request  of  drawee  tb  accept,  &c, 
of  a  bill  liable  if  acceptor  does  not  pay,  239- — (See  ^*  Acceptor**) 
release  by  to  drawee  before  acceptance  does  not  discharge  a  subsequent 

acceptance,  248. 
release  by  drawer  to  acceptor,  how  far  it  operates,  248. 
what  excuses  omission  of  notice  of  dishonor  to,  258. 
where  one  of  several  is  also  jscpeptor,  notice  of  dishonor  is  dispensed 

with,  274,  297.  [trary,  274. 

may  rebut  presumption  that   he  is  not  damnifietl  by  proof  to  ihe  con* 
bankruptcy  of,  no  excuse  for  want  of  notice  of  dishonor,  277- 
may  plead  a  tender  if  made  en  same  d^y  that  he  received  notice  of 

its  dishonor,  and  before  writ  issued,  299« 
nay  impliedly  waive  his  defence  of  laches  of  holder,  308.  [309. 

if  a  bankrupt,  holder  cannot  compel  acceptor  to  give  better  security, 
Any  person  may  make  an  acceptance  supra  protest  without  consvnt,  310. 
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liable  to  indemnify  acceptor  topra  protest,  310, 1 1.  314. 

when  a  particular  place  named  in  body  of  bill,  presentment  for  pay- 
ment must  be  made  there  in  order  to  charge  drawer,  S21. 

on  dishonor  of  a  bill,  no  demand  for  payment  need  be  made  in  order 
to  charge  indorser,  335. 

of  a  bill  or  check  payable  on  a  condition,  may  refuse  payment  if  on 
presentment  he  discover  condition  has  not  been  performed,  356. 

name  on  a  check  cancelled  by  mistake  of  banker,  banker  may  yet  refuse 
to  pay  same,  356.  [bill,  368. 

discharged  if  holder  of  a  bill  take  a  check  from  acceptor,  and  give  up 

of  the  effect  of  giving  time  for  payment  to,  371  to  379. 

of  a  foreign  accepted  bill  protested  for  non-payment,  not  obliged  to 
pay  without  having  bill  given  to  him,  397* 

if  an  acceptor  pay  a  bill  supra  protest*  he  has  a  remedy  against 
drawer,  408. 

drawer  who  has  taken  up  bill,  may  arrest  and  sue  bankrupt  acceptor,  if 
he  has  not  got  his  certificate,  though  previons  holder  proved  same 
under  commission,  439. 

may  maintain  action  against  acceptor  on  a  bill  already  accepted  on  re- 
fusal to  pay,  440. 

but  not  on  refusal  to  accept,  440. 

action  in  such  a  case  must  be  on  the  original  consideration^  and  tome* 
times  on  the  special  contract  to  accept,  440. 

when  he  may  sue  acceptor  who  has  been  charged  in  execution  by  the 
indorser  of  the  bill,  and  discharged  under  lord's  act,  441. 

in  action  against,  on  a  bill  accepted,  payable  by  certain  persons  at  a 
certain  place,  what  averment  sufficient,  464. 

of  a  bill  having  taken  it  up,  confined  to  his  action  against  the  ac- 
ceptor, 469. 

hand-writing  of  drawer  to  an  indorsement  most  be  proved  in  an  action 
against  acceptor,  500. — (See  '*  Haindrwriitmg^**) 

%  receipt  on  back  of  bill  only  evidence  of  payment  by  acceptor^  though 
produced  by  drawer,  511. — (See  '*  EviaeMce.") 

cannot  be  called  to  prove  that  he  did  not  draw  without  a  release,  528* 
(See  '« ReUast,"  "  Wiinest:') 

but  in  all  cases  except  accommodation  bill,  he  is  admissible  either  for 
plaintiff  or  defendant  in  an  action  against  acceptor,    531.— <^ 

sum  recoverable  against,  534  to  i44.-*r<See  ^  J)amage$.*^ 

DURESS, 

proof  that  bill  was  obtained  by,  puts  plaintiff  to  show  how  he  ob- 
tained bill,  89,  n.  3. 
but  notice  so  to  do  must  be  served  on  plaintiff  before  the  trial,  511. 

EASE  AND  FAVOR.— (See  «  Sheriff.'') 

bill  made  in  consideration  of  to  a  sheriff,  Yoid,  103. 

ECCLESIASTICS, 

in  France,  may  not  be  parties  to  a  bill,  19* 

in  England  may,  19* 

and  if  he  might  not,  he  would  be  liable  as  a  party  to  a  bill,  19*  &•  2; 

(N.  B.  The  negative  has,  by  misuke,  been  omitted  in  printing.) 

EFFECTS, 

want  of,  in  drawee's  hands  excuses  omission  of  protest,  S79- 
want  of,  in  drawee's  hands,  excuses  omission  of  notice  of  dishonor  (# 
drawrr.  258. 
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EFFECTS— (coneiniffif). 

b«t  wli«r«  payee  has»  and  cirawer  has  |iot,  and  UU  <lrawn  for  accom- 
modation of  payee,  drawer  is  entitled  to  noticQ«26l. 

want  of,  at  time  bill  becomes  due  does  not  excuse  omission  of  notice  if 
drawee  had  any  effects  at  any  time  before  bill  due,  267. 

and  this  although  effects  withdrawn  by  drawer,  2fi7- 

this  rule  extends  when  drawer  owes  drawee  ^  larger  sum,  and  drawee 
retains  for  his  own  debt,  868. 

in  hands  of  drawee  not  always  essentially  neoessaiy,  268. 

instances  and  examples,  268,  9* 

bon&  fide  reasonable  expectation  of  having  effects  in  drawee's  hands  U 
pay  a  bill,  entitles  drawer  to  notice,  269,  note  2. 

want  of,  in  drawee's  hands,  does  not  excuse  omission  of  notice  to  in- 
dorser,  295.* 

as  far  as  regards  drawer^s  liability  is  an  excuse  for  not  making  pre- 
sentment for  payment,  3 1 8.    (See  "  Fretentmentfor  Paj/ment:*) 

holder  of  a  bill  giving  time  to  an  acceptor  who  has  no  effccU  of 
drawer's  in  his  hands  discharges  the  other  parties,  37^. 

want  of  effects  of  drawer,  in  acceptor's  hands,  at  time  holder  compounds 
with   acceptor,  prevents  such  composition  from  discharging  the 

drawer,  386, 6.  ^       •        r* 

want  of  effects  in  drawee's  hands  excuses  omission  of  notice  of  non- 
payment, 39^. 
if  an  acceptor  has  no  effects  of  drawer  in  his  hands,  he  may  suffer  bill 
to  be  protested  for  non-payment;  and  then  pay  for  honor  of  drawer, 
408. 
if  an  acceptor  has  no  effects  he  cannot  be  sued  by  a  party  paying  a 

bill  supra  protest,  409.  .    1.     .      1     r 

ifi  drawee  accept  and  pay  a  bill  without  having  them  in  his  hands  of 

drawer,  and  without  protesting  it,  he  may  recover  under  the  count 

for  money  had  and  received,  469" 
proof  of  want  of  effects,  what  it  will  excuse,  301  lo  SOg.  522. 
ncceptance  isaprimik  facie  admission  of,  in  drawee's  hands,  523. 

ELECTION, 

bill  for  bribery  at  election  illegal,  102. 

EMBEZZLEMENT  OF  BILLS, 

Statutes  against,  147,  see  also  the  statutes  in  Appendix,  092  tp  097* 

ENGAGEMENT— (Sec  "  Agreement'') 

collateral  engagement  to  pay  money^  action  of  debt  does  not  lie  on, 
5 16, 

ENQUIRY— (See  *'  Search:') 

EQUITY,  COURT  OF— (Sec  "  Court  of  Eqmty:') 

EQUITABLE  INTEREST, 

vested  in  assignee  of  a  chose  in  action,  9« 

how  far  vested  by  a  draft  of  a  creditor  on  his  debtor,  254. 

ERROR, 

bail  in  error  required  in  an  action  of  debt  after  verdict  or  judgment 

by  default,  545. 
but  not  necessary  in  action  of  debt  on  a  promissory  note,*545. 
in  all  cases  unnecessary,  if  declaration  contain  a  count  on  a  contract 

for  which  debt  would  not  lie  till  after  the  stat*  3  Jac.  c.  8, 545* 
noi  necessary  on  judgment  in  debt  against  acceptor^  546. 
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ESTOPPEL, 

if  a  bill  porports  t»  be  drawn  by  a  iirm  the  acceptor  estopped  from 
disputing  the  fact,  453* 

EVENT— (See  «*  Condition,'*  "  Contwgencyr) 

bills  may  not  be  payable  on  an  event  which  it  not  morally  ante  to 

happen,  S5  to  &L 
in  the  declaration  on  such  bills  an  averment  of  such  event  happenh^ 

must  be  intfodoced,  463« 


EVIDENCE— (See  "  Ifltfam,"  «  AdmUwm,"  "  Hand^wrHmgr) 
I.  IFhai  evidence  pkantiff  must  adduce  in  general,  482  to  485. 
governed  by  the  pleadings,  48S. 
when  general  issue  pleaded,  plaintiff  must  prove  every  iHegation 

in  declaration,  482* 
when  only  a  special  plea,  then  only  the  matter  in  issue,  482. 
what  nor  expressly  denied^  admitted  by  the  pleadings,  482> 
when  infancy  alone  pleaded,  plaintiff  need  not  prove  any  part  ef 

his  declaration,  482. 
what  must  be  pioved  nnder  the  general  issue,  482;  485. 
First  Proof  rf the  kill  rfesckange,  note,  ifC.  483  to  487. 

bill  must  be  proved  in  terms  or  in  substance  as  describedt  485. 
a  variance  will  be  fatal,  483. 

if  any  mistake  in  date  or  circumstances  of  bill  they  must  be  ex- 
plained, 483* 
if  plaintiff  sue  on  a  note,,  purporting  to  be  payable  to  anodier,  he 

should  give  evidence  that  be  was  the  person  intended,  483. 
hand-wnting  of  drawer  considered  as  admitted  in  an  action  against 

acceptor  of  a  bill  or  maker  of  a  note,  485. — (See  **  Hand- 

writing.") 
proof  of  forgery  no  defence,  unless  accompanied  by  evidence  of  ac- 
ceptance before  bill  drawn,  483. 
in  an  action  against  the  drawer  or  indorser  of  a  hill  if  acceptance 

stated,  it  must  be  proved,  484. 
proof  of  express  promise  to  pay  after  bill  due,  will  waive  necessity 

to  prove  acceptance,  484^ 
if  bill  payable  in  foreign  money,  rate  of  exchange  and  Talue  of  the 

money  should  be  proved,  484. 
if  payab^  at  usances  the  length  of  them  must  be  proved,  484» 
Mode  of  proving  the  bill  and  allegations  respecting  it,  484  to  487« 
the  bill  must  be  produced,  484. 

and  loss  of  the  bill  not  in  general  sufficient  excuse  for  non-pro- 
duction, 484, 485. 
but  evidence  of  destruction  of  it,  or  that  it  is  withheld  by  deien> 

dant,  will  authorize  parol  evidence  of  contents,  or  a  copy,  485« 

—(Sec  "  Loss.") 
when  defendant  has  got  the  bill  notice  to  produce  must  be  served, 

such  service  proved,  485. — (Sec  '*  Notice.*^ 
but  this  does  not  extend  to  trover  for  a  bill,  or. an  indictment  for 

stealing  a  note,  485.— (See  "  Trover,'' "  Indictment."') 
when  notice  is  given  to  produce,  not  complied  with,  on  proof  of 

service  of  notice  secondary  evidence  admitted,  485. 
subscribing  witness  must  be  produced  to  prove  the  hand-writing  of 

the  maker,  485.— (See  "  Witness.'') 
when  other  evidence  admissible  to  prove  subscription,  485. 
in  case  of  death  or  insanity  of  subscribing  witness,  what  the  most 

prudent  course  to  pursue,  486,  7* 
payment  of  money  into  court  admits  the  validity  of  the  billi  and 

that  it  was  properly  stamped,  487* 
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Made  of  proving  the  bill  and  aikgniume  respecting  it-^^coniinmei^ 

to  prov«  this,  the  rule  must  be  produced,  and  proof  by  tfie  attorney 

that  he  tooJk  it  out  is  inadmissible,  487. 
Secondly.  Proof  that  the  defendant  was  party  to  the  hUl,  487  to  49S. 
in  action  against  acceptor  his  acceptance  roust  be  proved,  487. 
if  made  by  an  agent  his  authority  must  be  proved,  487. 
in  general  the  agent  himself  should  be  subpoenaed,  487. 
uoder  what  circumstances  affidavit  of  a  person  calling  himself  an 

agent  is  admissible  as  evidence,  487,  8. 
when  agency  proved,  all  that  the  agent  does  as  such  in  making  a 

contract,  is  admissible,  487,  488. 
\    but  it  is  not  admissible  as  the  agent's  account  of  what  passes,  488. 
if  there  arc  several  acceptors  or  makers,  the  hand -writing  of  all 

must  be  proved,  438. 
but  if  a  partnership  is  proved,  proof  of  hand*writing  of  one  partner 

or  an  agi^nt  suffices,  488,  9. 
and  if  partnership  proved,  proof  of  an  admission  of  one  partner  of 

the  hand* writing  of  one  of  the  others  to  the  acceptance,  tuf- 

ficeth.  48^* 
not  necessary  to  prove  that  defendant  had  the  christian  names 

stuM  in  the  declaration,  489. 
acceptance  by  drawee  of  a  bill  drawn  by  an  agent  of  Ills  firm  upon 

him  was  evidence  agiiinst  the  other  partners  of  bill  bciug  regu- 
larly issued,  489. 
and  in  such  case  the  agent's  authority  need  not  be  proved,  489* 
admission  of  partnership  with  co-defandants,  proof  against  such 

person  of  a  joint  promise  to  pay  by  all*  489. 
declaration  of  one  partner  evidence  against  another,  490. 
concerning  joint  contracts  and  interest,  490. 
as  well  afxcr  as  before  dissolution  of  partnership,  490. 
and  this,  though  person  making  such  declaration  is  no  party  to 

the  suk,  490. 
the  answer  of  one  partner  to  a  bill  filed  against  him  evidence 

against  the  others,  490. 
in  a  joint  action  joint  liability  must  be  proved,  490. 
jSembie,  plaintiff's  counsel  may  suggest  to  witness  the  names  of 

firm*  506. 
outlawry  of  two  defendants  out  of  three  will  not  dispense  with 

proof  of  the  joint  liability,  490. 
if  one  of  two  joint  makers  of  a  note  suffer  judgment  by  default  that 

will  not  dispense  with  proof  of  his  signature  on  the  trial  against 

tl^c  other,  490. 
time  of  ajpcjL'ptance  must  be  proved  in  an  action  on  a  bill  payable 

at  sight,  49Q. 
but  if  signature  proved,  and  thfi  date  appear  over  it^  that  is  sufficient 

proof  o(  the  ti  me,  490, 49 1 . 
in  en  action  against  drawer  or  indoreer,  the  hand-writing  of  the 

defendant  or  his  authorized  ageiU  i^ust  be  proved,  491. 
au  indorsement  attested  by  a  subscribing  witness  must  be  proved 

by  him.  49K 
Mode  ofproqfhow  defsftdant  became  party^  49 1  to  498, 

when  acceptance  hy  parol,  it  must  be  proved  by  the  persoii  who 

heerd  bii9  accept,  491* 
and  if  answer  given  by  a  clerk  or  third  person,  they  must  be  sub* 

pgenned»49l, 
exceptions  to  that  rule,  487. 

must  be  proved  that  the  an$wer  was  given  by  drawee  or  by  his  au- 
thority, 491.  [492^ 
if  Acceptance  in  writing,  it  must  be  produced  and  signature  proved, 
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Mitdt  f^ proof  htm  defendant  became  pariji'-'(confiiiued). 

IP  an  action  against  drawer  indorser,  signature  must  be  proved  by 
a  person  who  can  swear  to  hand-writing,  492. 

or  to  an  admission  by  party  sued,  492. 

how  the  hand*writing  is  to  be  proved,  492  to  496.— (See  **  Hmd- 
vriiing."') 

band-writing  sometimes  proved  as  against  the  party  brmselfy  by  his 
admission,  496.— See  C'  Hand^wrHimgr  ^  Admiuumr) 

if  in  action  againxt  acceptor,  if  plaintiff  fkil  to  prove  band- writing, 
and  it  appear  to  be  a  forgery,  yet  if  he  prove  defendant  ac- 
cepted and  paid  sevecal  other  similar  bills,  that  suffices,  497. 

payment  of  money  into  court  precludes  from  disputing  signa- 
ture, 487*  497* 

offer  to  compromise  is  no  evidence,  497. 

promise  to  pay  a  bill  after  due  precludes  the  necessity  of  proof  of 
hand-writing  of  defendant  or  other  party  to  the  bill,  498. 
Thirdly.  Proof  fUuUiff'9  mierest,  498  to  511. 

it  miist  be  distinctly  proved,  498. 

the  payee  or  bearer  of  a  bill  payable  to  bearer,  when  need  only 
produce  the  bill,  498* 

but  he  may  sometimes  be  called  upon  te  prove  that  he  got  it  hook 
fide  and  for  value,  498. 

if  in  an  action  by  indorsee,  indorsement  unnecessarily  stated,  it 
must  be  proved,  498. 

if  note  payable  to  A.  B,  generally,  it  is  prim&  facie  evidence  of  a 
promise  to  A.  B.  the  father,  not  A.  B.  the  son,  498, 9- 

but  if  A.  B*  the  son  bring  the  action,  possession  will  entitle  him  to 

recover,  499* 
indorser  of  a  bill  transferable  only  by  indorsement,  must,  in  an 

action  against  acceptor  or  drawer,  prove  th<^t  it  was  indorsed  by 

the  proper  person,  499* 
and  if  there  was  a  subscribing  witness  to  it  he  must  be  called,  500. 
if  a  bill  is  payable  to  drawer's  own  order,  in  an  action  indorsee 

against  acceptor,  drawer^s  hand-writing  to  indorsement  must  be 

proved,  500. 
and  the  rule  is  not  altered  by  the  proof  that  the  indorsement  was 

made  before  acceptance,  500. 
these  rules  will  extend  to  accej>tance  of  a  bill  drawn  and  indorsed 

by  procuration,  501. 
in  an  action  against  drawer,  payee's  indorsement  must  always  be 

proved,  500. 
the  witness  proving  the  indorsement  must  also  prove  identity  of 

person  making  it,  5Q0.  * 

proof  that  indorsement  was  made  by  a  person  of  same  name  as 

person  intended,  will  not  suffice,  500. 
but  it  in  general  lies  on  defendant  to  disprove  the  identity,  500. 
if  drawee  make  bill  payable  at  a  banker's,  they  must,  in^'an  action 

for  money  paid  to  his  use,  prove  first  indorser's  hand-writing, 

defendant's  acceptance,  and  their  payment,  500.  524. 
if  first  indorsement  is  in  full,  plaintiff  must  prove  the  indorsement 

to  be  by  the  person  mentioned  in  the  full  indorsement,  502. 

and  if  all  indorsements  stated,  all  must  be  proved,  502. 
if  first  indorsement  in  blank,  unnecessary  to  prove  any  of  the  other 

indorsements  although  in  full,  502* 
a  small  variance  in  the  declaration  and  evidence  in  indorser*s  names, 

is  not  material,  502, 3. 
if  bill,  payable  to  order  of  several,  not  partners,  hand«writing  of 

encii  must  be  provrd,  503. 
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Proof  plaintiff  *i  interest — (continued), 

and  acceptance  after  incioneroent  of  one  is  no  ftdmission  of  the  re- 

gylarity  of  th^  indorsement,  603. 
though  if  acceptor  expressly  promise  to  pay  at  the  time  it  it  other- 
wise, 603. 
in  an  action  against  drawer  or  acceptor  of  a  bill  payable  to  the 
order  of  several  partnerty  partnersbtp,  and  the  hand-writing  of 
one  of  them,  or  an  agent  of  the  firm,  must  be  proved,  488,  9-  ^04. 
when  bill  payable  to  a  fictitious  person,  what  will  dispense  with 

the  proof  of  his  haodrwritiug,  504.  83,  4.  n.  8. 
if  several  join  in  Miing^on  a  bill  indorsed  in  blank,  no  evidence  of 

partnership  necessary,  504. 

otherwise,  if  indorsed  to  a  firm  by  name  of  Co.  when  strict  evidence 

must  be  given  that  the  firm  consists  of  the  person!*  who  sue,  505. 

aifter  indorsement  in  blank  to  a  firm  for  benefit  of  insolvent's  estate, 

two  of  which  firm  are  truAtees  with  C.  for  the  estate,  these 

three  caono^  maintaitt  an  action  on  the  bill  without  evidence  of 

transfer  from  that  firm,  505. 

when  partnership  is  to  be  proved,  counsel  may  suggest  the  names 

of  the  firm  to  the  witness,  506. 
admission  by  indorser  of  his  hand- writing,  is  evidenco  of  the  ia* 

dorsement  ia  an  action  agaiast  makes,  506. 
a  promise  to  pay,  or  offer  to  refer,  dispenses  with  evidence  of  in« 

dorsement,  if  maide  to  indorsee  after  bill  due,  507,  8. 
what  objection  made  by  drawer^  who  saw  bill  after  iadorsement« 

will  notdispen^  with  evidence  of  it,  508. 
payment  of  money  into  court,  admits  indorsement,  50S. 
in  an  action  against  an  tndoraer,  haod*writiag  of  drawer  or  prior 

iiidorser  need^not  be  proved,  509* 
in  an  action  by  an  executor  against  aceeptor,  on  a  promi^  laid  to 
testator,  plaintiff  must  prove  acceptance  ia  testator's  life-tiBse, 
509. 
to  establish  a  set-off  on  a  bill  against  assignees  of  bankrupt,  there 
roust  be  evidence  that  party  got  it  before  bankruptcy^  509* — (See 
*        "  Bankruptcy:') 
but  if  the  act  of  bankruptcy  were  secret,  evidence  of  possession  tw^ 
calendar  months  before  is  sufficient,  509.*-'(See  ^  Bankruptcy^) 
when  drawer  of  a  bill,  payabk  to  order  of  third  person,  and  re- 
turned to  and  paid  by  him,  sues,  what  evidence  necessary,  509. 
the  same  wher^  a  prior  indofser  paid  a  subsequent  one,  and  sues 

acceptor,  509. 
what  evidence  should  be  given  in  an  action  by  acciommodatio& 
acceptor  a^inst  drawer  for  money  paid,  or  specially  for  not  ia- 
demnifying,  510. 
production  of  bill  by  acceptor  is  not  primft  facie  evidence  of  his 

having  paid  it  or  that  it  was  oace  in  circulation,  510. 
same  with  indorsement,  if  receipt  on  back,  unless  accompanied  by 

evidence  of  the  hand-writing,  510* 
a  general  receipt  on  back  of  bill  is  prim&  facie  evidence  of  payment 

by  acceptor,  511.  524. 
but  to  be  available  by  him,*  proof  of  circulation  after  acceptance 

must  be  given,  524. 
and  will  not,  of  ilsclf,  be  evidence  of  payment  by  drawer,  though 
produced  by  him,  524. 
When  connderation  to  bepraved,  511  to  513.  See  also  89-  n.  2.  90»  &c. 
if  it  appear  to  be  made  or  indorsed  under  duress  or  by  fraud,  and 
plaintiff  has  had  notice  to  prove  consideration,  he  mast  do  so^ 
511. 
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IVktn  consideration  to  It  proved — (continited). 

)>ut  even  alter  notice  given,  platntiflf  ^viU  not  be  called  on  to  provcf 

consideration  till  evidence  has  been  given  that  bill  was  obuiacd 

by  undue  means,  51 1,  12. 
but  if  a  strong  case  of  fraud  can  be  made  out,  no  notice  is  neces- 
sary to  be  given,  512. 
evidence  of  usury  will  not  now  affect  a  hotA  fide  holder's  action, 

613,  Appendix^  692. 
in  case  of  a  bank*note,' strong  evidence  oT  fraud,  or  want  of  consi- 
deration, will  alone  affect  plainiiff's  right,  513. 
Fourthly.  Evidence  of  the  hrtath  of  contract,  and  other  cireumstMces, 

513  to  524. 
not  necessary  to  prove  a  presentment  for  payment,  in  an  action 

against  acceptor  of  a  bill,  payable  generally,  or  maker  of  a 

note,  513.  320,  1. 
and  in  court  of  King's  Bench,  if  accepted  payable  at  ii  banker's, 

not  necessary  to  prove  presentment  there,  513. 
unless  it  is  averred  in  the  declaration,  514. 327f  n-  !• 
but,  advisable  for  plaintiff  to  be  prepared  to  prove  that  fact,  as 

another  doctrine  held  in  C.  P.  514.  329.  n.  1.  459. 
but  when. made  payable  at  a  particukir  place  in  body  of  bill,  or  in 

address,  or  in  body  of  note,  presentment  there  must  be  proved 

514* 
whenever  presentment  at  a  particular  place  necessary,  or  whenever 

stated  in. declaration,  it  must  be  proved,  514. 
in  case  of  a  conditional  acceptknce,  performance  must  be  averred 

as  well  as  proved,  514. 
inaction  against  drawer  or  indorserof  a  bill,  or  indorser  of  a  note, 

default  of  party  primarily  liable  must  be  proved,  514. 
in  such  action^  presentment  to  drawee  for  payment  must  be 

proved,  514.  * 
but  evidence  of  presentment  or  demand  on  drawer,  unnecessary, 

514,5. 
when  action  for  non-acceptanee,  a  doe  presentment  mast  be 

proved,  515,6. 
and  when  bill  payable  at  a  banker^s,  presentment  there  must  be 

proved,  in  an  action  against  drawer  or  indorser,  5l6, 7* 
and  a  presentment  at  banker's^  by  a  notary,  in  the  evening,  is  not 

sufficient,  51?.  331/2.  353,4.  n.2. 
but-  if  a  person  was  stationed  there  *to  answer  then  it  will  be 

good,  517.  354. 
in  an  action  against  drawer  or  indorser  of  a  foreign  bill,  protest 

must  be  averred  and  proved,  565.  517.  39*»  278. 
K  averred  in  an  action  on  an  inland  bifl,  it  must  be  proved, 

517.465.273395. 
no  interest  or  damages  recoverable  on  an  inland  bill,  without  proof 

of  protest  against  drawer  or  indorser,  2«2. 393.  517- 
protest  made  abroad  under  seal  of  notary,  proves  itself,  517- 
protest  made  in  England  must  be  proved  by  the  notaty  who  made 

it  and  the  subscribing  witness,  if  any,  517- 
in  an  action  against  dra\ver  aiul  indorser  of  a  bill,  and  indorser  of 

note,  proof  of  due  notice  of  dishonor  mtisl  lie  given,  518. 
such  proof  cannot  be  left  to  inference,  but  it  «i«sl  be  by  positive 

evidence,  518. 
if  notice  given  by  letter,  notice  to  produce  same  most  be  givea 
before  plaintiff  will  be  allowed  to  go  into  evidence  of  its  con- 
tents, 5 1 8,— (See  "  Letter J^ 
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Evidence  of  the  breach  of  contract^  and  ^thtr  circumsiailicet-^couiittued^. 

bill  it  has  Utely  been  determined  that  secoadary  evidence  may  be 
given  of  the  content*  of  a  written  notice  without  notice  to  pro- 
duce it«  519. 
«ud  a  copy  of  a  letter  containing  notice  of  dishonor,  is  admissible 

without  notice  to  prodiice  original,  519. 
what  is  evidence  in  default  of  production  of  a  letter,  after  notice  to 
produce  was  given,  that  due  notice  of  dislionor  was   received, 
519,  20.— (See  '*  Notice  of  NoH'Jcceptance  and  Non-Payment") 
and  proof  that  a  letter  was  received  fntm  defendant,  acknowledging 
the  receipt  of  a  letter  from  holder  of  a  named  date,  but  not  re- 
ferring to  its  contents,  is  presumptive  evidence  of  due  notice  of 
dishonor,  690. 
when  evidence  of  notice  of  dishonour  given,  it  will  suffice  to  shew 
that  a  letter,  containing  such  notice,  was  put  into  the  Pottt-Of- 
(ice  or  left  at  defendant's  house,  521. 
in  civil  cases,  post-mark  evidence  of  time  and  place,  when  and 

where  put  into  the  office,  521.— (S««  "  Poit.") 
proof  that  notice  or  other  paper  was  sent  by  post,  always  consi- 
dered sufficient,  521.-— (fee  *•  Utter.") 
a  question  sometimes  arises,  as  to  what  is  the  requisite  proof  of  the 

fact  of  sending  by  post^  521.  ; 
instance  and  example  each  way,  521,  522. 
platniiffm^y  prove  facts  to  excuse  neglect  to  present  ta  gpve  no- 
tice, or  to  protest  in  case  of  a  foreign  bill,  522. 
want  of  effects  in  hands  of  dra%ver  sufficient  e.\cuse  for  these,  522. 
what  evidence  dispensed  with,  on  proof  of  »  promise  to  pay,  after 

full  notice  of  laches,  522* 
though  drawer  may  impliedly  waive,  proof  is  necessary  of  indors- 

er  s  express  waiver  of ,bol<|.f  r's  laches,  523.  308. 
the  evidence  must  be  left  to  a  jury. to  say  whether  at  tinie  of  pro- 
mise or  applkinion  defendant  had  notice  of  dishonor,  523. 
in  an  action  by  drawer  against  acceptor  of  a  bill  payable  to  a  third 
person,  and  taken  up  by  drawer,  what  evidence  necessary,  523. 
not  necesa&afy  i,^  prove  chat  acceptpr  had  effects  in  his  hands,  523. 
acceptance  pri m4  facie  evidence  p(  effects,  .523- 
when  acceptor,  of  i^ccommodation  bill  sues  tlic  drawer  jpccially, 

whiit  he  must  proves  529,4. 
when  he  must  prove  special  damage,  524*. 
be  must  also  prov^  no  consideration,  524« 
a  receipt  oo  back  of  bill,  no  evidence  of  payment  by  acceptor, 
without  proof  of  band-writing  of  person  entitled  to  make  a  cir- 
culation after  acpep;ance,  52^.  , 
IL.  Evidence  for  the  difyiikunt^  524  to  527* 

depends  on  circumstances  of  each  particular  case,  52f . 
what  evidence  nepessary  ta  .establish  insufficiency  of  stamp,  524. 
.  bill  purports  to  be  made  abroad,  when  in  fact  made  in  England, 
proof  that  drawer  was  in  England  at  time  of  date  not  suffi- 
cient, 524, 5. 
more  positive  evidence  required,  525. 

what  ))roof  required  to  estifblish  illegality  of  consideration,  525. 
in  order  to  make  out  a  case  of  usury,  when  goods  v^erc  delivered 

in  discount,  he  must  prove  excessive  cliarges,  525. 
if  defendant  prove  that  gopds  were  forced  on  him,  then  plaintiff 

will  be  called  on  to  prove  the  fairness  of  charge,  525. 
if  lisury  committed,  in  discounting  another  bill,  besides  that  inac- 
tion brought,  parol  evidence  of  contents  inadmissible,  525. 
In  such  case  notice  to  produce  the  Qther  bill  bhould  be  served,  523« 
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II.  Evidence  /or  the  defenthmt^coniinited), 

in  an  action  by  indorsee  againstmaker  of  a  note,  when  letters  from 

payee  to  maker  admissible  to  establish  usuiy,  without  calling 

payee  himself,  525,  6. 
but  in  general  letters,  or  at  \ctLtt  those  written  after  a  party  ceased 

to  be  holder,  not  admissible  to  impeach  indorsee's  title,  526. 
evidence  of  breach  of  a  warranty  affords  a  complete  defence,  52fi. 
when  consideration  only  partially  fdled,  and  exact  account  no- 

liquidated,  no  evidence  in  reduction  of  damages  admissible,  456. 
defendant  in  such  ease  driven  to  cross  action,  526. 
note  given  in  payment  of  a  picture,  evidence  of  the  inadequacy  of 

consideration  not  admissible,  525,  7. 
but  it  may  be  evidence  indicatory  of  fraud,  to  defeat  the  contract 

altogether,  527. 
sometimes   necessary  for  defendant  to  be  prepared  with  proof  to 

negative  plaintiiT's  pr!m&  facie  evidence  of  notice,  presentment, 

&c.  527. 
and  when  part  payment  h  received,  and  header  take  another  bill 

for  residue^  drawn  and  accepted  by  other  |iarties,  and  holder 

sue  him  on  original  bill,  it  suffices  to  prove  presentment  and 

dishonor  of  the  substittt^  bill,  527.  127* 
in  such  case  defendant  must'  prove  damage  by  want  of  notice  of 

dishonor  of  the  substituted  bill,  527*  127. 
HI.  Cotnpetentif  ofmtneseet,  527  to^  534.--<See  **  Witn^r) 
IV.  Mucellaneottt  p&ints  on  mdence. 
•'    wheti  evidence  of  custom  at- Ndvy  Pky-Office,  ftnr  agents  to  nego- 

tiate  bills  for  their  principals,  will  not  be  received,  ^3. 122. 142. 
of  a  particular  custom  admis^Me,  where  law  is  silent,  49-  !• 
Tisuat  employ  evidence  of  general  authority,  34. 
parol  of  a  wish  to.indulge  maker  of  a  bill  orndie  by  payee,  is  not 

aJmbsible,  6l.47t}.  '  ♦     .    .     * 

same  when  there  was  a  ptftolAgreemcni'«''6L  2. 478. 
date  of  a  bill  or  note  is  prin^  ^ie  ^viifence  of  Its  being  made  on 

'    'such  day,  77.  •  * 

. '     where  parol  is  admissible,  in  order  toroctify  the  tisis^spelling  of  a 

name  in  a  bill  of  ex^faaiige^  82. ' 
'nvhere  the  sum  stated  in  the  body  of  a  bill  'is  different  from  that  in 

the  superscription,  that -in  the  body  is  primft  facie  evidence  of 

the  sum  to  be  paitl,  86. 
suppression  of  e\  idence  no  legal  considiiration  %t  a  contract*  96- 
of  the  value  of  goods,  taken  on  discount  of  a  bill,  when  it  lies  with 
'  the  plaintiifand  when  with  the  defendant,  119. 

parol  of  the  contents  of  a  bill,  when  it  will  be  received,  181.  201. 

ceptance  of  a  bill  written  under  a  date,  is  of  the  time  of  such 

acceptance,  225. 
pftTol  admissible  when  a  conditional  acceptance  is  aatfbigiious,  237- 
•plirol  evidence  of  a  pn>test' Tor  dishonor  of  a  foreign,  when  it 

cannot  be  received,  278.-   •      *         - 
what  circumstance  will  dispense  with  proof  of  ^Uc^tions  in  a 

declaration,  305. 
of  imfossiWlity  to  present  bill'^fbr  payment,  may  be  given  under 

usual  averment  that  bill  %^as  pi^si^nted  in  due  time,  319- 
writing  a  receipt  in  full  oil  back  of  bill  paid  by  a  draft,  is  noteri- 

dcnc^  of  an  agreement  to  run  all  risk!t,  367« 
production  of  a  check  drawn  by  defbndant  payable  to  plaintiff,  and 

indorsed  by  him,  is  evidence  of  payment,  369-' 
otherwise  if  parties  name  is  merely  inserted,  369-  [du***  ^^* 

proof  of  delivery  of  a  check,  how  far  evidence  of  or  a  sti*off  a  debt 
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EVIDENCE— (cojf/iwfd). 

Miseelianeous  points  on  evidence — {continued)i 

if  an  assent,  or  k  promise  to  pay  bill  aftdi*  time  given,  I'^vcrsds 

ttilc,  576. 
in  an  action  on  a  bill  protested  for  non-payment,  brought  by  an 

inidorser  who  had  paid  the  same  to  an  indorsee,  what  evidence 

of  such  payment  must  be  (produced,  388. 
indorsements  of  partial  payments  made  by  holder  himself,  evidence 

to  take  case  out  of  Stat,  of  Limiiations,  388.  479* 
ft  receipt  for  payment  on  back  of  bill  is  prtm4  facie  of  payment  by 

the  acceptor,  388.— (See  "  Receipt,*") 
what  is  not  primft  facie  tividence  to  prove  payment  by  acceptor,  388* 
what  is  not  a  priro&  facie  case  for  plaintitf  to  prove  in  action  of 

trover  for  a  benk-notc^  39^.  4^6*. 
what  has  been  deemed  sufficient  evidence  of  property  in  trover  for 

bank-notes,  392.  426. 
defendant  need  not  shew  his  title  to  it  till  plaintiff  has  proved 

possession  mala  fide,  392.  426. 
protest  and  a  second  accepted  billj  sufficient  evidence  against 

drawer,  though  not  against  acceptor,  397* 
a  notary  presents  a  bill  for  payment  at  a  banker^s  after  five  o'clock, 

is  not  a  competent  witness  to  prove  non-payment,  400. 
positive  evidence  that  notice  of  non-payment  was  given  in  due 

time,  is  always  required,  400. 
in  what  cases  an  unstamped  check  cannot  be  read  in  evidence,  41 1. 
where  fraud  has  been  committed,  in  getting  possession'  of  a  bank* 

iiote,  what  evidence  of  it  sufficient  to  be  left  to  the  jury,  427- 
ah  instrument  made  in  the  form'  of  a  note,  but  not  legiilly  amount* 

ing  to  such,  is  evidence  of  a  debt,  428. 
as  to  tbeWmp  thereon,  428,  and  Appendix,  6S9. 
question  whether  evidence  of  an  acceptance  afler  due  is  admissible 

under  an  allegation  that  it  was  accepted  before  due,  459* 
if  plaintiff  declare  that  acceptor  became  liable  to  pay,  and  pro« 

mise  to  pay  according,  &c.  and  acceptor  plead  the  Stat,  of  Li- 
mitations, evidence  of  a  promise  to  pay  long  afler  is  admissible, 

459. 
when  at^ceptance  alledged  in  an  action  against  drawer,  what  will 

dispense  with  evidence  of  suqh  acceptance,  459- 
of  prior  indorsement,  not  required   in  an   action  against  an  in- 

dorscr,  though  stated  in  the  declaration,-  46 1,  2. 
in  an  action  by  indorsee  against  acceptor,  application  for  time  is 

a  waiver  of  proof  of  all  indorsements  except  the  first*  462. 
evidence  of  indorsement  must  be  given,  if  a  declaration  on  a  bill, 

payable  to  bearer,  contain  such  statement,  462. 
averment  of  indorsement  made  before  bill  due,  supported  by  evi- 
dence of  one  made  after  due,  and  vice  versa,  462. 
it  seems  the  same  rule  prevails  in  regard  to  aa  acceptance,  459. — 

(See  "  Variance.'*) 
in  an  action  for  money  lent  on  the  common  count,  evidence  may 

be  given  of  the  debt  by  a  note  of  tmnd,  467. 
when  party  may  or  may  not  go  into  evidence  of  consideration  in 

action  on  a  bill,  466,  7- 
question  whether  a  bill  or  notCf  &c.  is  evidence  under  common 

counts  for  money  lent,  &c.  in  any  case  except  bettveen  original 

parties,  468. 
in  executing  writ  of  inquiry,  what  cvidetice  must  be  adduced  ai^er 

judgment  by  default,  in  an  action  on  a  bill,&c.  476,  7* 
indorsement  of  payment  of  interest  within  six  years  before  suit 

Itfought,  made  by  holder  himself,  evidence  to  take  case  out  of 

Sut.  of  Limitations,  388.  479.— (S««  '*  Limitationtr) 

3d 
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Miscellaneous  points  on  evidence— (continued), 

what  evidence  admissible  under  the  general  isstte,  480.  481. 
th^  best  evidence  must  always  be  produced,  484. 

fiXCHANGE— <Sec  «  Re-exchange :*) 

defined  and  points  relating  to  it,  541. 

when  a  bill  or  note  is  payable  according  to  the  course  of  excbaQge,  vbat 

liability  is  incurred,  300,  I.  367. 
acceptor  of  a  foreign  bill  only  liable  according  to  course  of,  332. 
when  course  of  altered   by  the  war,  &c.  what  obligation  to  pay  a  bill 

it  imposed,  367* 
if  a  foreign  bill  is  payable  in  foreign  money,  rate  of  exchange  and 

value  ot  the  money  at  time  bill  due,  should  be  proved,  484. — (See 

"  Evidence:^) 

KXCHEQUER.— (Sec  "  Practicer) 
I  practice  of,  now  to  refer  bill,  &c.  to  master,  474. — Biggs  o.  Stewart, 

4  Price,  134. 
wager  of  law,  not  allowed  in  court  of  exchequer,  545. 
bills,  persons  circulating  not  subject  to  bankrupt  laws,  549. 

EXCISE  LAWS, 

contract  made  in  repugnance  of,  void,  96.  [cise,  340. 

extraordinary  days  of  grace  allowed  by,  on  bills  payable  to  the  ex- 
and  such  time  allowed  by  the  excise  to  drawee,  does  not  discharge  the 
drawer,  340. 

EXCISE  OFFICER, 

when  release  given  by  for  penalties  incurred,  is  sufficient  consideration 
for  a  note,  97* 

EXECUTION, 

a  bill  or  note  cannot  be  taken  in  execution,  3.  426.  [i89.  446. 

taking  a  party  in  by  the  holder  of  a  bilU  does  not  discharge  the  others, 
the  same  rule  prevails  on  joint  and  several  bonds,  444. 
t  suing  acceptor  to,  and  taking  pari  payment  and  security  for  the  rest, 

with  exception  of  nominal  sum,  indorser.  discharged,  374. 
the  rule  is  the  same  when  acceptor  in  custody  on  a  ca.  sa.  and  is  let 

out,  374,  5. 
may  be  taken  out  against,  on  a  joint  and  several  note  against  one  of 

the  parties,  and  part  levied  without  discharging  the  other,  380. 
a  subsequent  indorser  let  out  of,  on  a  letter  of  licence,  does  not  prevent 

holder  suing  a  prior  indorser,  381.  444. 
a  party  to  a  bill  charged  in,  but  discharged  as  an  insolvent,  does  not 

release  the  liability  of  other  parties  to  it,  384.  441.  4. 
how  notes  should  be  made  when  a  prisoner  is  declared   in  under  the 

lord's  act,  429.— (See  "  Prisoner/') 
acceptor  of  a  bill  who  has  been  charged  in  execution  by  the  bolder, 

atid  discharged   by   the   lord's  act,  may  be  charged   again  by  the 

drawer  who  has  paid  it,'44K 
if  holder  of  a  bill  reject  an  offer  to  pay  debt  and  costs,  court  will  not 

allow  him  to  take  out  execution,  443.  [one,  44^. 

may  issue  against  all  parties  to  a  bill,  but  the  levy  can  only  be  against 
when  imprisonment  in,  cannot  be  proved  as  special  damage  in  an  action, 

accommodation  acceptor  against  drawer,  524. — (See  **  Accommodate* 

Bin  "  "  ^lidence.") 
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EXECUTOR  AND  ADMINISTRATOR— (See^'^/ftjiWM^raf or/'  '*  Legacy  J') 
a  bill  or  note  is  a  simple  contract  in  payment  of  debts,  2. 
a  bill  bon4  notabilia  where  debtor  resides,  2. 

a  bank  note  may  pass  as  donatio  morta  causd,  but  not  a  bill  or  note,  2. 
a  bank  note  may  pass  under  a  bequest  of  property  in  a  house,  but  not 

a  bill  or  note,  3. 
executor  entitled  to  recover  from  agent,  if  testator  or  intestate  assign 

over  an  instrument  which  does  not  pass  legal  interest,  11.. 
bound  by  act  of  his  agent,  authorized  to  transact  all  deceased's  affairs,  32. 
but  it  has  been  decided  otherwise,  33. 
liable  on  a  bill  issued  by  a  firm  from  which  he  receives  his  share  for 

benefit  of  an  infant,  40.  in  note  1. 
of  a  deceased  partner  liable  in  equity  on  a  bill  or  note  given  in  name 

of  a  firm,  though  in  fraud  of  the  deceased,  42.  [sidcration,  94. 

liable  where  a  banker's  check  is  given  and  paid  away  for  valuable  con- 
may  indorse  bills  of  the  testator  or  intestate,  159- 
but  such  indorsement  must  be  qualified,  otherwise  personally  liable,  1 59* 
not  liable  on  failure  of  a  banker  in  whose  hands  they  have  placed  part 

of  the  estate,  159. 
acceptance  by  an  executor,  is  admission  of  assets,  241. 
and  he  is  personally  liable,  though  he  has  no  assets  in  his  hands,  241. 
liable  to  pay  a  draft  drawn  on  him,  if  he  promise  so  to  do,  253. 
when  party  to  a  bill  is  dcad^  notice  of  dishonor  must   be  given  to 

executor,  293. 
when  presentment  for  payment  must  be  made  to  executor,  317- — (See 

**  Presentment  for  Payment.")  [executor,  318, 

when  holder  is  dead,  presentment  for  payment  must  be  made  by  his 
payment  to  a  person  with  a  probate  of  a  forged  will,  is  valid,  358. 
debt  on  simple  contract,  not  sustainable  against,  438.  ^       [443. 

if  holder  of  a  bill  make  acceptor  executor,  right  of  action  extinguished, 
unless  he  formerly  renounce,  443. 

in  an  action  by  executor  against  acceptor,  he  cannot  prove  acknow- 
ledgment since  the  death,  if  promise  laid  to  testator,  509* — (See 

"  Evidence.") 

EXPENCES— (See  "  Damages.*^ 
of  protest,  what,  281.  398. 

what  may  be  recovered  in  an  action,  541.  [288.  n.  I. 

of  a  special  messenger  giving  notice  of  non-payment  when  recoverable, 
what  may  be  proved  under  a  commission  of  bankrupt,  595. 

EXBUNGING, 

of  expunging  proofs,  601. — (See  "  Bankruptcy. ''y 

EXTENT, 

in  aid,  cannot    be  issued   where  the   creditor  has   taken  a   bill  not 

due,  123. 
bill  of  exchange  not  due  taken  under  it,  parties  to  it  not  discharged, 

if  no  presentment  for  payment  made,  319. 
what  is  a  good  plea  to  an  extent  in  aid,  477. — (See  "  Plea/^) 

EXTINGUISHMENT— (See  "  Bilk  of  Exchange"  "  Executor.") 

taking  a  bill,  how  far  an  extinguishment  of  prior  debt,  122  to  130. 
taking  a  bill,  amounts  to  agrcementHo  give  credit,  123  to  130. 
of  right  of  action  by  death,  &c.  443, 

FACTOR--(See  "  Agent:') 

of  an  incorporate  company  drawing  a  bill  on  such  company,  accept* 
ancc  of  one  member  does  not  bind  the  rest,  50.  [50. 

of  several  individuals,  (not  partners  or  a  company)  the  rule  is  the  same, 
consequences  of  his  pledging  bills,   147- 

3  D  2 
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FACTO  H-^icontinued) 

indictable  if  he  do  so  fraudulently,  147* 

liable  to  repay  money  to  assignees  of  a  bankrupt,  under  what  citcudh 
stances,  221. 

FEES— (Sec  ''  Notary.") 

FELONY, 

compounding  of  no  consideration  to  found  a  contract  on,  96. 
to  steal  bilts,  &c.  193- 

FEME  COVERT— (See  "  Baron  and  Feme;'  "  Married  Womenr) 
contracts  by,  in  general,  absolutely  void»  21. 
cannot  be  a  party  to  a  bill  of  exchange,  33. 
nor  tp  a  promissory  note,  23. 

sole  trader  of  London,  cannot  be  sued  in  courts  at  Westminster,  24. 
but  sometimes  chargeable  in  equity,  24. 
but  may  contract  when  her  husband  is  legally  dead,  24. 
a  promise  by,  after  husband's  death,  to  pay  a  note  made  in  hus- 
band's life-tinie  valid,  if  she  had  separate  property  secured  to  her 
when  note  was  given,  25, 
otherwise  if  not,  25. 

indorsement  of  a  bill  or  note  by,  docs  not  pass  any  interest,  25. 
but  if  after  such  indorsement,  maker  promises  to  pay  it,  it  is 

valid,  149. 
but  when  indorsed  with  husband's  knowledge,  court  will  infer  it 

was  done  by  his  authority,  26.  34. 
indorsement  of  a  bill  by,  invalidates  it,  as  against  all  the  antSicr* 

dent  parties  to  it,  26. 
a  bill  given  by,  if  indorse  by  husband,  how  far  vialid,  29. 
a  bill  given  to  a  feme  sole  on  her  marriage  vests  in  hatband,  25. 
husband  may  indorse  such  bill*  149. 
may  be  an  agent,  30, 

and  as  an  agent  may  indorse  bills,  149.  [29^- 

when  demand  of  acceptance  und  payment  of  a  bill  to,  is  sufioeat, 
payment  of  a  bill  to,  after  knowledge  of  that  fact,  invalid,  358. 
may  join  her  husband  in  an  action  on  a  note  made  payable  to  her 

during  coverture,  433. 
if  arrested  as  acceptor  of  a  bill  by  holder,  she  will  not  be  discharged 

on  common  bail,  though  drawer  knew  that  fact,  448. 
what  she  should  do  in  such  case,  448. 
if  arrested  as  drawer,  affidavit  of  coverture  must  be  sworn  by  besseU 

and  not  by  a  third  person,  449* 
a  bill  payable  to  one,  if  indorsed  by  husband,  may  be  declared  on  as 
payable  to  him,  460. 

FESTIVAL— (See  "  Sunday:') 

Jews  holy  festival,  when  it  excuses  delay  in  notice,  277* 

FICTITIOUS  NAMES, 

to  a  bill,  consequence  of  making  use,  83, 4,  5. 

indorsement  of  a  fictitious  persons^  name  on  a  bill  is  forgery,  84^ 

vihen  bill  payable  to  a  fictitious  person,  formality  of  indorsement  when 

waived,  II9. 
It  will  operate  as  one  payable  to  bearer  agunst  all  penons  knowiBf 

that  name  as  fictitious,  83,  170.  457* 
where  drawer  and  acceptor  are  fictitious,  and  bill  indorsed  withoat 

consideration  and  without  fraud,  such  indorser  most  have  notice  of 

its  dishonor,  260. 
proof  of  bill  in  case  of,  5£l. 
what  will  dispense  with  evidence  of  his  band*writing,  504*  83«  o.  8. 
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FOREIGN  BILLS— (See"  Bi//*o/£xcAfl«^0 

FOREIGN  LANGUAGE, 

a  bill  or  note  drawn  in,  may  be  stated  in  declaratioa  in  English,  456. 

FOREIGN  LAWS, 

how  far  regarded  in  this  country,  75.  121.  246.— (See  "  JK//  ofEs^ 

change^  29.") 
if  a  bill  is  drawn  in  the  king's  colonies  where  a  stamp  is  required,  it 

will  be  required  here,  75. — (See  "  Stamp,^') 
otherwise  if  drawn  out  of  the  king's  dominions,  75* 
of  revenue  not  regarded  in  England,  7^- 
when  remedy  pursqcd  here  on  a  bill  drawn  abroad,  forms  will  be  the 

same  as  English  law  requires,  but  the  extent  of  remedy  same  ajs 

abroad,  121.— <Sce  "  Arrest:')  [301, 

if  an  acceptance  is  discharged  abroad,  it  will  be  released  here,  246^ 

FOREIGN  MONEY— (See  **  Exckanger) 

if  bill  payable  in  foreign  money,  the  rate  of  exchange  and  value  of  it 
when  bill  due  should  be  proved,  484. — (See  '*  EvuUnct:*) 

FORGERY, 

of  an  indorsement  on  one  of  the  parts  of  a  foreign  bill,  no  defence  to 

an  action  on  the  other,  81. 
indorsement  of  a  fictitious  name  on  a  bill  is  forgery,  84. 
cf  a  bill  and  sum  left  out  in  the  body,  aided  by  the  superscription,  and 

offender  may  be  convicted  on  such  bill,  86.  [130. 

alteration  of  a  bill  with  intent  to  defraud  is  forgery,  and  invalidates, 
of  an  indorsement  on  a  bill  payable  to  order,  does  not  pass  any  interest 

in  biH,  192. 
nor  can  a  bon4  fide  holder  without  notice  recover  on  it,  192. 
of  drawee's  name  cannot  be  set  up  as  defence  to  action  on  bill  pr<>» 

viottsly  acknowledged  by  defendant,  225.  241,  2. 
aliter  of  name  of  drawer  as  indorser  is  forged,  501 . '  [241  • 

the  same  where  there  are  several  bills  in  the  same  hand- writing,  225. 
of  an  acceptance,  by  an  indorser  and  holder  giving  up,  when  indorser 

gives  another  bill  how  far  prejudices  last  hill»  242. 
of  a  person's  will,  and  probate  obtained  of  it,  payment  of  bill  to  the 

person  obtaining  probate  how  far  valid,  358. 
on  payment  of  a  bill  that  turns  out  to  be  a  forgery,  the  money  cannot 

be  recovered  back  from  a  bond  fide  holder,  390- 
instance  of  exception,  390. 

of  a  Scotch  bank  note  not  an  offence  within  2  Geo.  2.  c.  SIS.  219- 
of  a  bank  note  felony,  426. 
of  a  drawer's  hand-writing  no  defence  in  an  action  against  acceptor  of 

a  bill  or  maker  of  a  note,  unless  Hcceptance  or  indorsement  made 

before  the  instrument  was  drawn,  4S3.  501. 
cannot  be  set  up  as  a  defence,  if  defendant  admit  his  hand-writing 

before  instfument  due,  and  thereby  induce  holder  to  take,  496. 
if  defendant  set  up  forgery  as  a  defence,  and  plaintiff  fail  in  proving 

defendant's  hand -writing,  yet  if  htfcan  prove  that  he  accepted  and 

paid  bills  made  in  like  manner  plaintiff  will  recover,  ^^7* 
and  this  though  the  forgery  appears  apparent,  497. 
a  person  in  prison  on  a  charge  k)f,  vi  hen  it  will  not  affect  his  com- 
petency to  be  a  witness,  53  !#  2. 

FORMS— (See  •*  Prtcedenur) 
Af  a  bill  of  exchange,  66. 
of  a  check,  66. 
of  a  promissory  note,  414« 
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in  general  no  particular  forms  necessary,  5d. 

of  an  indorsement,  170. 

of  an  acceptance,  221,  &c. 

of  notice  of  non-acceptance,  what  necessary,  278.  to  288. 

of  a  foreign  bilh  278. 

of  an  inland  bill«  282. 
of  an  acceptance  supra  protest,  312. 
of  notice  of  non-payment,  what  necessaiy,  395. 

of  a  foreign  bill,  395, 

of  an  inland  bill,  397* 
concise  form  of  stating  indorsement,  46 1. 

FRAUD, 

by  one  partner  on  copartners,  with  knowledge  of  bolder,  discharges 

their  liability  to  him,  41, 
what  will,  and  what  will  not  raise  a  presumption  of,  44,  5.  [44. 

a  bill  given  for  an  antecedent  debt  by  one  of  many  partners  docs, 
taking  an  instrument  from  one  partner  in  his  oWn  hand-writing 

does,  44. 
but  knowledge  that  partner  was  using  for  his  own  private  benefit 
does  not,  44. 
subsequent  approbation  by  the  partners  avoids  any  previous  fraud,  45. 
between  what  parties  to  a  bill  fraud  may  be  questioned,  91* 
if  a  bill  is  obtained  fraudulently,  equity  will  relieve,  95.  [130. 

alteration  of  a  bill  with  intent  of,  is  forgery,  and  invalidates  the  same, 
'    erasures  in  a  bill  or  note  afford  presumption  of  fraud,  136. 

a  bill  transferred  after  it  is  due  carries  presumption  of  knowledge  of 

fraud,  l65. 
bon4  fide  holder  of  bank  note,  not  affected  by  the  fraud  of  former 

holder,  427. 
but  where  it  was  proved  that  fraud  had  been  used  in  getting  possessioq 

of  a  bank  note,  which  was  afterwards  forwarded  from  abroad  to 

an  agent  in  England,  what  evidence  sufficient  to  be  left  to  a  jury  of 

fraud,  427. 
and  question  not  altered  by  agents  after  notice,  having  made^aymects 

on  principal's  account,  and  turned  balance  in  his  favour,  427- 
if  bill  had  been  obtained  from  a  prior  party  by,  plaintiff  may  be  called 

on  prove  consideration,  511* 
but  not  if  he  has  not  had  notice  before  trial  so  to  do,  511. 
otherwise  if  a  strong  case  of  fraud  can  be  made  out  sufficient  to  esta- 
blish a  defence,  512. — (See  •*  Evidence. '*) 
in  case  of  a  bank  strong  evidence  of  fraud  will  alone  discharge  plaintiff^i 

right,  513. 
though  no  evidence  of  inadequacy  of  consideration  admissible,  yet  it 

may  be  proof  indicatory  of  fraud  and  defeat  the  contract  altogether^ 

527.--(See '*  EridwicO 

FRAUDS,  STATUTE  AGAINST, 

requires  consideration  to  be  expressed  in  a  formal  guarantee,  4. 
by  means  of  a  bill  of  exchange  this  avoided,  5. 

jFRAUDULENT  PREFERENCE— (See  «*  Bankrupt,*'  *'  Bankrvptcyr^ 
when  it  invalidates  transfer  of  a  bill,  156.  6l8.  [157* 

must  appear  to  have  been  made  in  coiitcmplation  of  such  bankruptcy, 
but  if  it  is  not  the  voluntary  act  of  the  party  the  rule  |s  otherwise,  156. 
what  has  been  decided  as  being  consequential,  156. 
whe.^  the  creditor's  or  debtor's  apprehension  of  insolvency  will  nd 
yijtiatei^eact,  156, 7. 
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the  intention  of,  not  completed  till  after  creditors  demand,  tbis  will 
not  vitiate,  157. 

obtained  by  a  creditor  in  contemplation  of  deed  of  composition  after- 
wards abandoned,  he  may  hold  the  security,  157>  8. 

when  it  is  not  fraudulent  to  return  bills  to  their  indorsers*  in  contem* 
plation  of  insolvency,  157. 

payments  made  by  bankrupts  by  way  of  invalid,  362. 

FREIGHT, 

billsy  &ic.  drawn  to  pay  money  on  account  of,  when  good,  64. 

FRIENDLY  SCX^IETIFlS— (See  "  Bankruptcy,") 

preference  and  proof  iu  case  of  bankruptcy,  591, 

FUND— (Sec  "  Contingency:'  *'  Condition.")  [430, 

bills  and  notes  payable  out  of  particular  fuud^  invalid,  56  to  64.  429* 

GAiMING, 

all  securities,  bills,  notes,  &c.  for  money  lost  by,  void,  100,  1, 

but  an  action  will  lie  for  money  won  at  \\hist,  not  exceeding  ;6lO.  100. 

cnactmeBt  of  the  stal.  9  Ann.  c.  14.  on,  100,  1. 

when  a  bill  is  void,  a  second  security  given  for  what  is  fairly  due  to 

the  boD^  lidc  holder  of  said  bill,  is  valid,  101. 
in  a  lottery  is  illegal,  101. 
in  an  horse  race  is  illegal,  101. 
stock  jobbing  transaction  io  illegal,  101, 
policy  of  ships  and  lives  illegal^  102. 

« 

GENERAL  ISSUE— (See  *'  Pleas;*  "  Vefencer) 

what  defences  may  be  given  in  evidence  under,  480,  481. — (See"  Dc- 

Jence;'  "  Pleas:") 
when  pleaded,  plaintiff  must  prove  each  allegation  in  his  declaration^ 

482.— (Sec  *'  Evidence:') 
what  must  be  proved  under,  482,  3. 

GIFT— ^(See  "  Donatio  Mortis  Causa:*) 

promissory  note  or  check  given  such  simple,  ,it  cannot  be  enforced,  93. 

GIVING  TIME— (See"  Indulgence;"*  Time;*"  Presentment  for  Payment:') 
effect  of  giving  lime  to  acceptor  in  general,  371  to  384. — (See  "  Pay^ 
in  case  of  bankruptcy,  56l.  [ment:') 

GOLDSMITHS  NOTES.— (See  *«  Bankers  Cash  Notes.*^ 

GRACE— (See  "  Days  of  Grace.") 

GUARANTEE, 

consideration  must  in  general  be  expressed  in,  4.         [co-partners,  40. 

doubtful  whether   one  partner  can  <;ive  a  guarantee,  so  as  to  bind  his 

how  far  a  person  who  gives  a  guarantee,  is  liable,  87* 

a  person  giving  a  collateral  engagement,  may  make  himself  liable  on 
a  bill,  though  he  do  not  indone  it,  187. 

a  person  indorsing  a  note  to  guarantee  a  debt  due  from  maker,  may 
insist  on  omission  to  presentment  for  payment,  264. 

the  same  where  a  person  no  party  to  the  bill,  guarantees  the  payment 
of  it,  264.  332. 

but  if  the  party  to  a  bill,  before  it  becomes  due,  is  a  bankrupt  or  in- 
solvent, the  person  making  the,  is  nut  sntitled  to  notice  of  dishonor, 
264. 
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for  acceptor  id  an  action  against  him,  need  not  prore  prcscnlncBt  of 
the  bill,  274. 

a  person  who  has  secured  pajmenl  of  a  bill,  is  entitled  to  notice,  2g6. 

if  two  persons  join  in  the  making  of  a  joint  and  scleral  note,  and  one 
is  surety  for  the  other,  and  holder  knowiog  it,  accept  compoaitioo 
from  the  other,  the  surety  is  discharged,  435. 

a  guarantee  of  a  note  not  due  at  date  of  commissiooy  is  not  piofvablc 
under  such  commission,  56l. 

after  a  person  made  a  guarantee  to  pay  a  debt,  and  di^harged  tbrre- 
from  by  bankruptcy  and  certificate,  he  is  a  competent  witness,  in  re- 
spect to  such  debt,  53|. 

HAND-WRlTING-^Sce  '*  Eridencc,^  "  Witmeur) 

d  drawer  as  sucb  considered  as  admitted  in  an  action  against  the  acr 
ceplor  of  a  IhII  and  maker  of  a  note,  485. 

and  forgery  of  it,  no  defence  unless  proved  that  acceptance  was  made 
before  bill  drawn,  or  acceptor  saw  it,  483. 

in  which  case  the  drawer's  hand-writing  must  be  proved,  484. 

when  it  mu^t  be  proved  by  the  subscribing  witness,  and  when  other 
evidence  of  subscription  admissible,  485. 

if  note  attested  by  a  subscribing  witness  who  is  dead,  what  proof  of 
ddlendant's  hand^writing  is  siiflicient,  486. — (See  '^  SwhscrUiKg  IFii- 

the  same  when  subscribing  witness  had  become  insane,  486.       [aeu.'^ 

when  there  arc  several  acceptors  or  makers,  the  hand- writing  of  all 
must  be  proved,  488.  503. 

or  if  a  partnership  is  proved,  proof  of  the  hand-writing  of  one  partner, 
or  their  agent  is  enough,  488,  9.  504. 

and  if  partnership  established  proof  of  the  admission  of  the  hantl- 
writtng  by  oi|e  partner  to  the  acceptance  is  enough,  489- 

aignature  of  drawer  or  indorser,  must  be  proved  by  a  person  who  can 
f  wear  to  hand-writing,  492. 

the  simplest  method  to  prove  hand-writing  is  by  the  person  who  saw 
defendant  subscribe  the  instrument,  492. 

but  thb  is  not  essentia],  and  it  will  suffice  to  call  any  other  witness,  492. 

evidence  of  a  person  who  saw  the  defendant  write  onge,  may  be  left  to 
the  jury,  499, 

but  this  will  not  extend  to  a  case  where  drawee  wrote  his  name  in  pre- 
sence of  witness,  on  purpose  of  shewing  him  how  he  wrote,  492.  il  $. 

but  comparison  of  hands  is  not  admissible  evidence,  49^<  note  2. 

what  is  the  usual  course  in  these  cases,  493. 

^  knowledge  of  hand-writing  required  by  a  course  of  correspondence, 
is  enough  (o  enable  a  svitncss  to  swear  to  his  belief  of  the  hand- 
writing, 493. 

I>ut  barely  seeing  letters  franked  by  him,  is  not  suflicient,  493. 

and  a  witness  oughi  to  judge  solely  from  the  impression  the  hand- 
writing makes,  494.  [rulc,49f- 

what  has  heen  deemed  primi  facie  evidence  of  band- writing  under  this 

^  clerk  to  the  post  office  who  never  saw  the  defendant,  write,  hut  whose 
duty  leads  him  to  inspect  franks,  and  detect  forgeries,  may  be  calkd 
to  giy££videu{:e  as  to  the  genuineness  of  (be  Imn^^writing,  and  if  it  be 
forged,  494. 

jthe  true  distinclion  as  to  admissibility  of  such  evidence,  495. 

the  case  of  Reyit  v.  Braham,  considered  as  an  existing  authority  to  sup- 
port this  position,  49^«  [lowed,  49o- 

comparison  of  hands  unsupported  by  other  circumstances,  is  never  al- 
and they  will  not  suffer  two  papers,  one  ibe  acknowledged  hand- writing 
of  the  di'jcDdant  to  be  delivered  to  the  jury  to  compare,  496. 

hut  this  rule  is  sometimes  relaxed  under  particular  circumstances,  496. 

band-writing  may  in  general  be  proved  by  party's  admission,  49$i 
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if  plaintiff's  fail  in  proving  defendant's  hand- writing,  yet  if  he  prove 

that  he  accepted,  and  paid  biiis  make  in  like  manner,  he  will  recover, 
and  this  though  the  instramcnt  appear  to  be  forged,  499.  \^^97* 

on  a  promise  to  pay  a  bill  after  due,  hand-writing  of  the  defendant  or 

other  party  need  net  be  proved,  498. 
of  drawer  to  an  indorsement  roust  be  proved,  even  though  bill  payable 

to  his  order  in  an  action  against  acceptor^  5CX>. 
of  first  indorser  myst  be  pn>v«l  in  an  action  by  bankers,  at  whose  house 

bill  was  payable,  against  acceptor,  for  money  paid  to  his  use,  500. 
what  other  evidence  necessary,  ^24.  [must  be  proved,  503« 

if  bill  payable  to  order  of  several  not  partners,  hand-writing  of  each 
of  fictitious  payee,  what  will  dispense  with  evidence  of  it,  504. 83.  4.  n.S, 
admission  of  indorser  of  his  hand-writing  to  a  note*  evidence  against 

the  maker,  506.>-(See  "  Admtukmr)  [indorser,  50$,  9. 

of  drawer  and  prior  indorsers  admitted  by  indorsement  of  a  subsequent 
of  a  person  entitled  to  payment,  mast  be  proved  to  entitle  acceptor  of 

an  accommodation  bill,  to  recover  on  production  of  the  bilL  widi 

receipt  indorsed,  610. 
kand-writing  of  drawer  must  be  proved  in  a  special  action  by  f^commo* 

dation  ^ceptor  against  drawer,  533.  [dence,  524. 

of  pexsoQ  entitled  to  make,  must  be  proved   before  a  receipt,  is  evi- 

HOLDER-T-<See  "  Indorsee,"*  "Pflj^ee,"  '*  indorsement*  "  Tranrfer^) 

who  is  the  bolder,  77.  ["  LoH^) 

what  conduct  he  should  pursue  in  case  of  loss  of  bill,  19O  to  204.-^See 
on  non-acceptance,  256  Xq  310. — (See  "  Notifie,'  '*  Non-acceptance!^ 
on  non-payment,  393  to  408. — (See  ^  Notice,  "  Non-paynent,*^ 
J^liscellaneous  Points. 

must  prove  consideration  in  an  action  on  a  bill  or  note  given  by  ona 

partner  in  fraud  of  the  rest*  42. 
of  a  bill  of  exchantfe,  &c.  boni  fide,  when  entitled  to  recover,  90* — 

(See  "  Usury"  '^  ConsUeratim*'  •'  Gaming:') 
may  now  recover  on  bill  founded  on  usury,  Appendix  692. 
a  judgment  in  favour  of  a  bon&  fide,  aids  the  illegal  consideration,  100. 
bon&  fide  of  a  bill  wht:n  a  loser  on  account  of  illegal  consideration, 

may  sustain  an  action  against  his  indorser  on  original  contract^  101. 
same    if  after   agreement  to  take  another  bill    and  do  other    acts. 

this  agreement  is  not  complied  with,  or  such  second  bill  is  void,  124. 
of  a  bill  fojr  which  another  has  been  given,  may  sue  on  the  first  bill« 

in  case  the  latter  is  not  paid,  125. 
boni  fide  of  a  bi]l  cannot  recover  on  it,  if  it  has  been  altered  even  witk- 

oiit  his  knowledge,  134.— (See  "  BiU  of  Exchanger  31.)  ' 
holder  without  notice,  may  recover*  though  his  indorser  had  no  right 

to  transfer,  145,— (See  ••  Bankrupt:')  (See  "  Executor.'^ 

on  death  of  holder,  his  executor  or  administrator  may  indorse,  159* — 
how  far  the  laches  of  the  holder  of  a  biU  afterwards  indorsed  to  a  boni 

fide  indorsee,  without  notice  thereof,  affects  such  indorsee,  162. — (See 

"  Lachesr") 
of  a  bill  transferred  to  him  after  it  was  dnc,  is  liable  to  the  same  ob- 
jections, an(l  has  the  same  advantages  as  if  it  were  in  the  hands  of 

Jhis  immcdjate  indorser,  l65,  1^6.  [issued,  l66« 

this  rule  applies  to  a  banker's  check,  transferred  long  after  it  was  first 
not  prejudiced  if  sucb  transfer  was  made  by  a  party  to  it,  l67- 
what  holder  should  do  if  he  is  indebted  to  a  prior  party*  and  suspects 

his  insolvency,  169.  182.— (Sco  "  Set-off.") 
of  a  bill  by  turning  a  blank  into  a  special  indorsement,  does  not  make 

himself  liable  wiihoui  adding  his  name,  174* 
need  not  give  notice  of  indorsements  to  acceptor,  181. 
may  effect  a  policy  of  insurance  for  ilue  payment  of  bill,  Iti2. 
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if  a  banker   be  a  party  to  a  bil],  an  Loldcr  may  set  off  his  claim  oa 

him,  a;:ainst  the  amount  of  the  bill,  I69.  182. — (See  "  Sct-qf/^ 
if  he  received  it  for  a  particular  purpose,  xnuU  fulfil  it,  182.  240* 
what  circumstances  will  alter  this  rule,  182,   3.  [the  bill,  184. 

transfer  to  holder,  gives  a  right  of  action  to  him  a^^ainst  all  parties  to 
but  if  it  is  payable  to  order,  and   not  first  indorsed,  the  holder  can 

only  sue  him  from  vrhom  he  received  it,  184. 
obligations  of  the  assignor  of  a  bill  may  be  discharged  by  acts  of,  1 89. 
who  loses  a  bill  in  what  cases  he  must  bear  the  loss,  190  to  204.— (bee 

"  £ill3  of  Exchange;'  "  Loss:") 
must  give  notice  to  prior  pai  ties  H  drawee  refuse  to  accept,  203.— (SeS 

"  Notice  of  Dishonor;^  *'  Non-acceptance.")  I'  Frotest.") 

may,  and  in  some  cases  roust,  protest  lor  non-acceptance,  205. — (See 
must  give  notice  if  drawee  requires  time,  and  he  grants  it,  214. 
not  obliged  to  acquiesce  in  an  acceptance  by  an  agent,  215. 
may  insist  on  the  production  of  agent's  authority,  215.  ['*  Accepta^cer) 
of  a  bill  may  refuse  special  acceptances,  221.    234.  238.   256.— (See 
must  give  notice  of  special  acceptance  if  he  takes  it,  235. 
of  an  accommodation  bill,  how  far  allowed  to  recover  on  it,  240. 
of  a  bill  with  an  acceptance  forged  by  indorser,  may  recover  on  another 

given  him  by  iudorst*r,  when  he  gave  up  the  first,  242.  [242. 

otherwise  if  there  is  an  agreement  to  stifle  prosecution  for  the  forger)-, 
of  a  bill  receiving  part  of  the  money  due  on  it,  and  enlarging  the  time 

for  payment  of  residue,  is  not  a  waiver  of  acceptance,  249. 
of  a  bill  not  entitled  to  shew  that  defendant  has  sustained  no  actual 

damage  by  omission  of  notice  of  dishonor,  2/2. 
of  a  foreign  bill,  what  he  should  do  in  case  bill  is  dishonored,  280. 
how  he  should  give  notice,  285  to  288. 
if  more  convenient  to  him,  may  send  notice  by  a  special  messenger, 

and  recover  reasonable  expences,  288. 
when  notice  of  dishonor  should  be  given  by,  288  to  292. 
by  whom  such  notice  should  be  given,  292  to  295. 
may  resort  to  an  indorser  after  a  bill  is  dishonored,  without  calling  on 

drawer  or  acceptor,  296. 
how  the  consequences  of  laches  may  be  removed,  303  to  309. 
when  he  may  protest  for  beiur  security,  309  t«  310. 
not  obliged  to  receive   an  acceptance  supra  protest,  312. 
on  non-acceptance  of  a  foreign  bill,  he  should  protest  bill,  before  be 

lets  another  accept  for  the  honor,  312.  [sentment  for  PatfrneniJ^ 

should  in  all  cases  make  presentment  for  payment,  315. — (See '' Pre- 
if   holder  is  dead,  when   it  becomes  due,    presentment  for    payment 

niu.^t  be  by  his  executor,  or  personal  representative,  318. 
of  a  bill  transferable  only  by  indorsement,  who  ^otit  without  such  in- 

dorsement,  should  on  presentment. for  payment  offer  indemnity,  318. 
and  if  payment  is  then  refused  he  may  protest  the  bill,  318. 
may  still  sue  acceptor,  though  he  neglect  to  make  presentment  for  pay- 
but  this  has  been  decided  othcniibe,  329.  [ment,  328. 
refusing  to  accept  payment  of  a  bill,  without  the  charges  of  a  dupli- 
cate prote>\  which  drawee  promised  to  pay,  if  he  would  discharge 

drawee,  356.  [36?,  8. 

ought  not  to  give  up  bill  when  it  is  paid  by  drawee's  giving  a  draft, 
and  if  hoUier  does  so  when  taking  check  from   acceptor,  drawer,  or 

indorser,  discharged,  368. 
should  not  give  time  to  acceptor,  371  to  379* 
of  a  joint  and  several  note,  may  enter  up  judgment  against  one,  aad 

levy  on  a  fi.  fa.  without  discharging  the  other,  380. 
what  conduct  should  pursue  on  presenting  for  payment  a   partial 

acceptancei  380. 
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in  an  action  by  the  holder,  of  a  bill  agaipst  a  person  who  had  received 

money  from  acceptor  to  take  it  up,  what  defence  may  set  up,  392. 
if  holder  gives  up  bill  on  request  of  a  party  to  another  to  pay  same 

out  of  a  particular  fund,  he  should  seek  payment  from  it,  393. 
of  a  bank   note,  what  right  he  acquires  by  possession,  427* — (See 

•'  Bank  Note:') 
|)on&  fide  of  a  bill,  &c.  may  sustain  actions  against  all  parties  to  it, 

who  became  so  previously  to  himself,  439. 
rejecting  an  offer  to  pay  debt  and  costs,  court  will  restrain  him  from 

taking  out  execution,  443. 
may  issue  execution  against  all  parties,  but  he  capnot  oiily  levy,  &c« 

one,  445. 
of  proof  of  bills  by. — (See  "  Bankruptcy:^ 

HOLIDAY.~(See  *'  Days  of  Grace:'  Sunday.^^ 

when  and  where  to  be  included  in  days  of  grace,  340. 

if  third  day  of  grace  be  a  Sunday,  Christmas-day,  or  Good  Friday, 

the  bill  is  due  the  day  before,  340,  1. 
Jews  holy  festival  when  it  excuses  delay  in  notice,  277* 

HONOR  — (See  *^ Acceptance  supra  protest ,'*  "  Payment  supra  protest,*^ 
payment  of  a  bill  of  exchange  for  the  honor  of^  makes  a  person  a 

party  to  it,  30.  protest") 

likewise  an  acceptance  for  the  honor  of,  30. — (See  **4cceptance  supra 
payment  of  a  bil(  for  the  honor,  gives  a  right  of  action  to  the  person 

making  such  payment,  16*8.  [to  such  acceptor,  184. 

acceptance  for  of  in  honor  of  ^u  indorser,  makes  such  indo^rser  liable 

HORSE, 

breach  of  warranty  is  a  (complete  defence,  526. 

HORSE-RACE 

for  a  plate  under  ^50  is  illegal,  101. 

but  a  deposit  of  ;£25  a  side  is  sufficient,  101. 

HUSBAND   AND   WIFE.— (See  "Jcmc  Covert,"  '•Baron   and  Temi* 
"  Married  Woman:') 

IDENTITY 

of  the  person  signing,  on  trial  of  an  issue  on  non  est  factum  must  be 

adduced,  487- 
of  payee  making  indorsement  must  be  proved  in  an  action  against  the 

drawer,  500. 
but  it  in  general  lies  on  defendant  to  disprove  the  identity,  500. 

IGNORANCE 

of  drawer's  or  indorser's  re^dence  when  excuses  delay  in  notice,  275,  5. 

ILLEGAL  CONSIDERATION.— (See  "  Consideration:') 
what  are  illegal,  and  points  relating  to,  95  to  115. 

ILp^ESS, 

how  far  an  excuse  for  delay  in  notice^  274,  5. 

INDEMNITY.— (See  "  Guarantee.) 

acceptor  of  an  accommodation  bill  may  plaim  for  draireri  13g^  255, 6. 
to  accommodation  indorser,  189* 
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mast  be  given  when  bill  lost  to  entitle  holder  to  payment  of  it,  195. 
if  offered,  and  payment  be  then  refused,  equity  will  relieve,  sad 

pel  defendant  to  pay  costs,  ig6. 
h  required  before  holder  of  lost  bill  will  be  allowed  to  prove  the  debt 

under  a  commission  of  bankruptcy,  197* 
If  tendered  on  the  Ion  of  a  bill  before  or  on  the  day  due.  Indorsed  ia 

blank,  will  not  make  the  defendant  liable  at  law,  197. 
giving  a  bond  of,  is  a  new  and  good  consideration  to  sustaio  an  actios 

on  a  promise  to  pay  a  lost  bill,  200* 
what  security  should  be  taken  by  an  acceptor  of  an  accommodation 

bill,  255.--(See  ''  Accommodation  BUI.") 
implied  where  no  express  contract  given,  255. 
may  be  claimed  by  an  acceptor  supra  protest  against  peraoB  fsr  whsse 

honor  he  accepted,  314.— -(See  **  Acceptance  supra  protest.'*) 
should  be  offered  by  the  holder  of  a  bill  transferable  only  by  iodorw- 

ment  of  the  acceptor  if  he  got  it  without  such  indorsement,  318. 
the  declaration  in  an  action^by  accommodation  acceptor  against  drawer, 

must  be  on  the  promise  of  indemnity  to  enable  him  to  prove  impri- 
sonment in  execution  as  special  damage,  524.— (See  *^Aceommodatum 

Bill,"  "  Evidence.") 

INDICTMENT 

lies  against  agent,  banker,  &c.  for  fraudulent  disposition  of  bills,  H7. 

— (See  Statutes  Appendix,  €92  to  697.) 
lies  for  falsely  swearing  an  affidavit  to  hold  to  bail,  44ff. 
a  trial  of  an,  for  stealing  a  note,  notice  to  produce  it  unnecessary,  485. 

lNDORSEE.--(See  "  Holder/*  Indorsement,''  '•  Indorser,"  «  Transfer.'^ 
of  a  bill  of  exchange,  who  is  such,  1.  29* 
right  of  action  on  a  bill  not  affected  by  a  release  from  drawer  to  ac* 

ceptor,  6. 
same  with  regard  to  a  set-off  due  from  drawer  to  acceptor,  €• 
may  sustain  an  action  on  a  bill  in  bis  own  name,  6, 
of  alien  enemy  an,  may  recover  at  return  of  peace,  18. 
'    of  a  bill  cannot  sue  an  infant  in  any  case,  22. 

may  sue  maker  of  note,  though  indorsed  to  him  by  a  married  woman, 

if  maker  afterwards  promise  to  pay  it,  149- 
where  there  are  several  not  in  partnership,  they  must  all  join  in  order  to 

transfer  it,  159. 
innocent,  may  recover,  though  bill  paid  out  of  usual  course  of  truie, 

and  issued  in  fraud  of  others^  I68. 
filling  up  a  blank  indorsement  on  a  btlt,  the  action  then  cannot  be  in 

name  of  indorser,  174. — (Sec  "  Indorsement.*') 
advisable  sometimes  for  an  indorsee  to  fill  up  a  blank  indorsement,  176. 
but  when  an  indorsement  is  restrictive,  he  cannot  fill  up  any  one  in 

blank,  176. 
may  make  an  indorsement  conditional,  179- 
may  make  a  qualified  indorsement,  180. 

a  delivery  of  a  bill  to,  is  not  necessary  to  vest  legal  interest,  181. 
of  a  bill  or  note  may  cflect  an  insurance  for  its  payment,  182. 
of  a  bill  for  the  purpose  of  giving  authority  to  receive  its  paymeott 

but  which  is  afterwards  revoked,  how  far  payment  would  be  good, 

358. 
may  sue  acceptor,  drawer,  and  all  prior  indorsers,  439* — (See  **ActionJ^ 
by  mere  delivery  may  sue  all  such  parties,  but  cannot  sue-paitiss 

whose  names  are  not  on  bill,  439t  440. 
except  only  him  from  whom  he  received  it,  440. — (Sbe  ** Action.'^ 
may  declare  against  his  immediate  indorser  as  on  a  bill  drawn  by  hiiBy 

460,1. 
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bat  this  is  not  the  usoml  practice,  461. 

plaintiff  a  remote  indorsee  nmy,  after  indorsement  in  blank,  declare  at 

indorsee  of  payee,  46 1. 
in  which  case  all  subsequent  names  should  be  struck  out»  46l. 
form  of  a  concise  indorsement,  46 1. 
must   prove  indorsement  to  have  been  made  in    an  action  against 

drawee  or  acceptor,  499.— <See  *'  Evidence/*) 
when  indorsee's  letters  may  impeach  his  tiile,  626,  7« — (See  ''  l/tun/J* 

*'  Letter:") 
in  what  cases  a  competent  witness,  532. — (See  *'  JVitneM.*^ 

INDORSEMENT.— (See  "  Indorsee;'  "  Transfer.") 

bills,  notes  and  checks  may  be  absolutely  assigned  by  indorsement,  99 

as  to  vest  legal  interest,  17- 141. 
BOa  agent  must  endeavour  to  procure  an  indorsement,  37* 
by  one  of  two  persons  not  in  partnership,  and  who  drew  a  bill,  and 

both  sign  their  names  to  it,  bad,  49' 
on  face  of  a  bill  or  note  is  considered  as  part  theKof,  and  operates 

accordingly,  59t  6o. 
forgery  of  an  indorsement  of  payee  of  one  part  of  a  foreign  bill,  no  de- 
fence to  an  action  on  the  other  part,  81. 
but  forgery  of  an  indorsement  to  an  inland,  payable  to  order,  does  not 

pass  any  interest,  192. 
writing  a  fictitious  name  on  a  bill  is  forgery,  84. 
waived  when  bill   payable  to  a  fictitious  payee,   and  known  to  de- 
fendant, 119. 
material  alteration  in  a  bill  after^  without  consent  of  indorser,  invali- 
dates the  same,  130. 

IFiai  bilis  may  be  transferredf  140  to  144. 
all  bills  {lay able  to  oider  or  bearer,  141. 
having  some  words  authorizing  a  transfer,  and  if  such  words 

omitted  by  mistake,  they  may  be  supplied,  141. 
a  transfer  by  delivery  imposes  same  liability  towards  the  im- 
mediate assignee  as  an  indorsement,  142. 
East  India  certificates  are  not  indorseable  so  as  to  vest  legal 

interest,  142. 
East  India  bonds  are,  142. 
check  on  a  banker  is,  142. 

when  a  bill  or  note  is  unduly  obtained  by,  or  otherwise,  a 
court  of  equity  will  relieve,  143« 
fVko  may  transfer  a  biU  or  note^  144  to  l60. 

whoever  has  the  absolute  property  in  bill,  144. 

how  far  an  indorsement  by  a  person  no  way  concerned  will  go 

to  invalidate  a  bill,  144. 
an  infant  cannot  make  an  indorsement,  144. — (See  ^*  Infant .") 
but  if  he  does,  subsequent  indorsers  and  acceptor  are  liable, 

144. 
if  bills  pass  by,  and  in  Uank  to  a  person  for  a  particular 
purpose,  and  he  negotiate  them,  how  far  his  indorsee  is 
interested,  145. 
a  banker  to  whom  bills  have  been  pledged,   147- — (See 
"  Banker.")  [148. 

a  bill  payable  to  a  feme  sole,  who  then  marries  husband  may, 
a  bill  payable  to  a  feme  covert,  the  husband  may  and  must, 
sne,  149,— (See  "  Feme  Covert:") 

carrying  on  trade,  she  heiself. 

may,  149. 
if  an  agent,  may,  149. 
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fVko  may  transfer  a  biU  or  note — (prntmucd), 

a  bankilpt  cannot  in  all  cases,  but  bit  assignees  may,  149.    ■ 

(See  "  Bankrupt  r) 
questions  whether  the  solvent  partner  of  a  bankrupt  can,  149. — 

(See  "  Partner:*)       "" 
a  bankrupt  may  if  the  bill  is  an  accommodation  bill,  151. 

if  at  any  time  before  the    suing  Ibrtb  of  the 

commission,  162. 
not  if  suspicious  circumstances  arise  of  insol- 
vency, 155. 
two  months  before  the  date  of  a  commission, 
156. 
if  made  by  way  of  fraudulent  preference,  it  is  bad,  156.— (See 

*•  Fraudulent  Preference.'^ 
executor  or  administrator  may^  159.— (See  **  EseaUor  and  Jdm- 

mstraton*') 
of  a  bill  to  several  not  in  partnership,  they  must  all  join  to  trans- 
fer it,  159. 

in  partnership,   the  indorsement  of  one 

when  suffices,  39. 159-  118. 
in  partnership,  and  one  only  of  them  in* 
dorses,  and  then  drawee  accepts,    he 
cannot  dispute  the  validity  •fit,  159. 
in  case  of  a  bill  payable  to  one  for  use  of  another,  the  foimer 

must  make  the  indorsement,  160. 
one  partner  may  transfer  in  name  of  his  co-partners,  160. 
by  drawer  after  it  has  been  returned  to  and  paid  by  him,  l68. 
may  be  made  by  an  agent,  1 72. 
Tie  time  when  a  transfer  cf  a  hiU  may  he  made^  \60  to  lfi9- 

usually  made  after  completely  drawn,  yet  may  be  made  before,  I6O. 
if  made  before  it  is  drawn,  and  indorser  die  before  the  day  it  bears 

date,  drawer  is  liable  to  indonee,  161. 
bill  under  ^\fi  pounds  cannot  be  indorsed  before  they  bear  date, 

X6l.— (See  "  Small  BilUr) 
laches  of  the  holder  of  a  bill,  on  not  giving  notice  on  refusal  to  ac- 
cept, afterwards  indorsed  to  a  bona  fide  indorsee  without  notice 
thereof,  does  not  affect  his  right  of  action,  l62. 
otherwise  if  he  knew  of  such  dishonor,  l62. 
a  bill  may  be  transferred  after  it  is  due,  l63,  l6S. 
but  bills  under  £5.  cannot  be  transferred  after  due,  l64. 
when  bills  may  be  transferred  after  action  brought,  l65. 
a  bill  transferred  after  it  is  due  carries  a  presumption  of  fraud, 

165. 
and  such  indorsee  is  liable  to  the  same  objections  and  has  the  same 
advantages,  as  if  it  wore  in  the  hands  of  his  immediate  indorser, 

165,  l6tf.  16'9. 
but  if  the  action  be  against  an  accommodation  acceptor  he  is  not 

discharged  unless  the  plaintiff  gave  no  value  for  it,  l67» 
this  rule  will  apply  to  a  check  indorsed  over  long  after  it  was  first 

issued,  166. 
but  such  transfer,  when  made  by  a  party  to  it,  implies  no  fraud,  l67- 
when  an  improper  transfer  of  a  bill  or  note  is  made,  a  bill  in 

equity  or  aa  action  of  trover  lies,  168. 
after  overdue  and  paid  by  drawer,  168. 
after  payment  of  part  of  a  bill,  it  may  pass  by  for  tbe  residue^ 

169.  181. 
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Modei  of  indorsement  and  transfer,  1 69  to*  1 8 1 .  [1 69. 

when  a  bill  is  payable  to  bearer  it  may  be  transferred  by  delivery, 

to  the  order  of  a  person,  it  must  be  done  by 

indorsement,  169- 
to  the  drder  of  a  ficiitious  person,  by  deli- 
very, 170.  [170. 
no  form  of  words  essential  to  indorsement,  signature  is  sufficient, 
what  is  an  indorsement  in  full  and  blank,  17O. 
when  indorsement  in  full  is  made  it  can  only  be  transferred  by  in« 

dorsement,  170. 
otherwise  when  indorsement  is  in  blank,  170. 
and  such  indorsement  makfs  a  bill  payable  to  bearer,  171* 
and  if  the  first  indorsement  on  a  bill  is  made  in  blank  it  may  be 
transferred  by  delivery,  notwithstanding  any  subsequent  in- 
dorsement in  full,  17 !•  175. 
if  a  bill  is  payable  to  the  order  of  a  person,  or  of  the  drawer,  such 
person's  name  must  appear  on  the  bill  in  the  shape  of  an  in- 
dorsement, 171*  184. 
an  indorsement  may  be  made  on  face  as  well  asback,  171* 
how  an  indorsement  may  be  made,  172. 
a  private  mark,  when  not  equivalent  to  an  indorsement,  172. 
ai>d  when  an  indorsement  was  made  by  a  stranger,  on  faith  of  a 

promise  made  by  the  holder,  it  is  invalid;  172. 
how  a  bill  should  be  indorsed  by  an  agent  to  a  stranger  and  to  the 

principal,  172. 
how  a  small  bill  should  be  indorsed,  173.— (  See  "  Small  Bilhr) 
indorsement  of  a  bill  in  name  of  agent  bad,  unless  it  is  so  sUted 

in  it,  172. 
a  blank  the  most  usual,  and  conveys  a  rii;ht  of  ac- 
tion to  all  who  please  to  sue  jointly  on  the  bill, 
though  not  partners,  173. 
the  holder  may  write  over  what  he  pleases,  173i 
and  such  indorsement  is  always  sufficient,  174. 
an  indorsement  in  blank  may  be  converted  into  a  special  indorse- 
ment, 174'. 
how  it  is  done,  174'. 
but  such  an  act,  without  the  addition  of  the  holder's  name,  docs 

not  make  him  liable,  174. 
an  indorsement  in  blank,  if  filled  up  by  the  indorsee,  the  action 

cannot  be  brought  in  the  name  of  the  indorser,  174- 
advisable  sometimes  for  indorsee  to  fill  up  a  blank  indorsement, 

176. 
Of  a  special  indorsement  y  176  to  181. 

what  it  is,  176.  ,       . 

and  after  such  an  indorsement  it  may  be  transferred  by  another  in 

blank,  178. 
and  the  words  "  or  order"  arc  not  necessary  to  make  it  negotiable 

in  an  indorsement  in  full,  176.  179« 
how  to  make  a  restrictive  special  indorsement,  177-  179. 
this  mode  prevents  the  indorsee  from  filling  up  a  blank  inudrse- 

ment,  177. 
and  from  transferring  the  bill,  178. 
and  when  n\ade  for  use  of  indorser  is  revocable,  179« 
what  words  have  been  considered  as  not  making  a  restriction,  178. 
a  restrictive  indorsement  may  be  made  by  any  holder,  179- 
a  coA^iffOira/ indorsement,  179- 

by  payee  of  a   bill  before  acceptance 

binds  acceptor,  179. 


Of  a  special  indanemeHi^i^imHmied), 

a  fuahfed  indorsement  may  be  macle  by  any  koldcTf  ISA 

wbai  ii  i&and  its  eflect>  180. 

an  indorsement  after  acceptance  cannot  be  made  for  kat  money 

than  iton  tbe  face  of  tbc  bill^  180. 
After  indorsement  not  necessary  to  deliver  bill  to  vest  legal  in- 

lcrest»181« 
acceptor  not  entitled  to  notice  of  in(forseraents/.l8l« 
Of  the  effect  of  indorsement  and  tranrfcr^  4-c.  and  liability  rf^  trmnsferrei, 
1 88  to  1 89.— (See  "  Holder !'  "  Indorsee:') 
a  transfer  of  a  note  by  indorsement  ts  equivalent  to  drawing  a  bill 
of  exchange,  183.  [183^ 

and  such  note  may  be  declared  on  as  a  bill,  but  this  is  not  usaal, 
a  transfer  of  indorsement  gives  a  right  of  action  against  all  parties 

to  a  bill,  183. 
but  if  bill  payable  to  order  is  not  first  rndorsed  by  payce»  holder 

can  only  sue  the  person  from  whom  he  got  it,  184. 
a  transfer  by  delivery^  without  indorsement,  what  obligations  it 

imposes,  185* 
of  a  bill,  &c.  unless  expressly  otherwise 
agreed,  in  the  event  of  non-payment,  tbc 
original  cause  of  action  returns,  IBS, 

6. 7, 8- 
of  a  bill  or  note^  without  indorsement,  a 
person  may  make  himself  liable,  187« — 
^c  "  Guarantee,''  •*  Agreemmt:') 
on  transfer  of  a  bill  by  delivery,,  without  indorsement,  tbe  assignor 
cannot  be  sued  on  bill,  but  his  assignee  must  resort  to  original 
cause,  187* 
what  circumstances  will  render  this  cause  unavailing,  188,  9* 
a  transfer  of  a  bill  by  delivery,  with  indorsement  by  one  of  several 

partners,  how  far  partnership  liable,  39, 40.  159,  l^«  188. 
ihe  obligations  imposed  by,  can  only  be  released  by  act  of  the 

holder,  189. 
vhen  a  bill  transferable  only  by,  and  is  delivered  to  a  person  with* 
out  such  indorsement,  presentment  for  payment  ought  to  be 
made,  318. 
indorsement  of  a  bill  to  an  agent  to  get  it  paid,  whose  authority  is 
afterwards  revoked,  but  who  receives  tbe  payment,  how  far  it  is 

valid,  358,9- 
how  to  be  set  out  in  pleadings  sometimes  advisable  to  add  a  cooni 

stating  plaintiff  as  indorsee  of  some  prior  indorser,  46 1. 

form  of  a  concise  indorsement,  461  • 

in  an  action  against  acceptor  by  indoreee,  application  for  time  is  a 
waiver  of  proof  of  all  indorsements  except  the  first,  462* 

for  less  than  due  must  be  described  in  pleading  accordingly,  AGfZ. 

and  not  necessary  to  slate  that  it  was  made  in  indorser's  hand- 
writing, and  if  it  was  not  it  would  be  fatal,  462. 

if  a  note  payable  to  bearer  is  declared  .on  as  indorsed',  it  must  be 
proved,  4o2. 

if  a  declaration  aver  indorsement  to  have  been  before,  and  pridence 
shew  that  it  was  made  after  tbe  bill  was  due,  this  ianot  a  fatal 
variance,  462. — (See  •*  Variance,*^ 

notice  of  indorsement  is  not  necessary  to  be  averred,  4^2. 

if  unnecessarily  stated  in  action  by  indorsee  on  a  notf,  ifitc.  trans- 
ferable by  delivery,  it  must  be  proved,  498. — (See  *'  Evidence^ 

if  attested  by  a  subscribing  witness  he  must  be  called,  491.  9M* 
—(Sec  •'  Witness:') 
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Of  the  ^ect  of  indoriement  and  transfer^  ^c.  and  KahiHty  of^  ftaniferred 
(continued). 

drawer's  hand-writing  to  an  indorsement  mast  sometimes  ie  proved^ 
500.— See''  Hand*writingr) 

identity  of  payee  with  a  person  making  indorsement  must  be 
proved,  500. 

where  there  are  several,  usual  to  insert  two  counts^  one  giving  all 
the  indorsements,  and  one  only  what  are  necessary,  461.  502. 

and  all  but  the  first  may,  even  though  in  full,  be  struck  out  at 
the  time  of  trial,  if  not  unnecessarily  stated  in  declaration, 
175.505. 

if  in  blank,  several,  not  partners,  may  join  in  suing  on  the  instru- 
ment, 504. 

but  after  such  indorsement  (o  a  firm,  for  benefit  of  insolvent's 
estate,  two  of  which  firm,  with  C.  are  trustees  of  the  estate, 
they  cannot  maintain  an  action  on  the  bill  without  evidence  of 
transfer  from  the  firm,  505. 

INDORSER.— (See  '*  Indorsee,"  "  Indorsement;'  *'  Transfer:') 

of  a  bill  of  exchange,  who  is,  1. 29* 

infancy  of,  no  defence  to  an  action  by  or  against  the  dttiwer  or  ac- 
ceptor, 26* 

alteration  of  a  bill,  after  indorsement,  without  convent  of»  invalidates 
the  same,  130.— (See  "  Alteration:') 

liable  to  any  amount  if  he  indorses  a  blank  bill,  160. 

how  far  discharged  by  laches  of  an  holder,  1*6^.  222. — (Sec  •*  Laches^) 

to   what  extent  he  may  recover  money  paid  in  ignorance  of  such 
laches,  1()3.  ^ 

when  residence  of  unknown,  advisable  to  state  it  on  the  bill,  179. 

must  be  done  in  case  of  a  bill  under  £b.  173. — (See  *'  SmaU  Bilk:') 

may  make  a  conditional  indorsement,  17d>-^See  ^*  Indorsement,'^ 

a  qualified  indorsement,  180. 

has  the  same  advantages  and  disadvantages  as  the  drawer,  184* 

not  liable  to  the  acceptor,  184.— <See  **  Holder.'') 

obligation  imposed  on  an,  by  indorsement,  may  be  discharged  by  act  of 
holder,  1 89. 

may  be  discharged  by  payment  of  the  bill  by  a  prior  party,  1 89. 

but  mking  such  prior  party  in  execution  does  not,  I69. 

for  the  accoromodatiou  of  a  party,  when  may  retain   money  in  his 
hands,  190. 

liable  immediately  to  be  sued  if  drawee  refuse  to  accept,  206. 183* 

if  acceptor  does  not  pay,  239* 

when  not  giving  notice  to,  the  dishonor  of  a  bill  discharges  him^  259* 

when  it  is  not  material,  276'. 
^  bankruptcy  of  indorser  no  excuse  for  want  of  notice  of  dishonor^  277- 

tender  may  be  pleaded  by,  though  made  after  notice  of  the  dishonor  of 
bill,  but  before  writ  issued,  299* 

can  only  by  express  waiver,  waive  his  right  of  defence  of  laches,  308. 

any  person  may  make  an  acceptance  supra  protest,  without  his  con- 
sent, 310. 

may  be  sued,  without  making  any  demand  of  payment  from  drawer,  335» 

discharged,  if  holder  take  a  check  from  acceptor  in  payment,  366« 

of  the  effect  of  giving  titne  to,  37 1  to  384. 

of  a  foreign  accepted  bill,  not  obliged  to  pay  without  having  the  bill 
delivered  up  to  him,  397< 

any  one  indorser  may  sue  acceptor  or  dra\ter,  when  there  are  several  in* 
dorsers,  438. 9«     (Sec  "  Action:') 
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cannot  be  sued  by  the  bail  of  the  maker  of  a  note  who  havo  paid  it  for 

him,  441. 
may  be  bail  for  drawer,  449. 
in  an  action  against  indorser,  not  necessary  to  prove  any  indorsement 

prior  to  hit,  46],  $. 

a  imall  variance  between  declaration  and  evidence,  in  his  name,  ioiiDt- 

lerial,  50^. 
in  an  action  against  hand-writing  of  drawer  and  prior  indorten,  ad« 

mitted  by  his  indorsement,  508.  9. 
if  a  subsequent  indorsement  be  stated^  they  must  be  proved,  509. 
usual  to  insert  two  counts,  one  stating  all  indorsements,  and  one  stating 

plaintifTas  immediate  indorsee,  if  wished  not  to  discharge  subsequent 

ludorscrty  509# 
letters  written  by,  in  general  not  admissible  in  evidence  to  impeach  in« 

dorsee's  right,  526 ,  /• 
see  an  exception,  526, 7f 

in  what  cases  a  competent  witness,  532. — (See  **  JVitneu.") 
sum  recoverable  against*  535  to  544. — (See  "  DamageiJ') 

INDUlJGENCE.--(See  «  Giving  Ttme,"  *•  Payment^) 

the  effect  of  giving  time  to  prior  parties  to  a  bill,  371  to  384. 

giving  time  to  acceptor  or  prior  indorser,  discharges  a  subsequeat 

one,  380, 1. 
giving  time  to  a  subsequent  one  will  not  discharge  a  prior  one,  380. 
holder  of  a  bill  may  sue  prior  indorser  after  letting  a  subsequent  one 

out  of  execution  on  a  letter  of  license,  381. 
of  an  accommodation  note  receiving  a  composition  from  payee,  and 

agreeing  not  to  sue  him,  may  recover  from  maker,  381. 
an.d  j»  release  to  such  payee,  of  all  claims  in  respect  to  note,  not  know* 

ing  tbajt  he  is  a  surety,  will  not  discharge  the  maker,  381. 
Ivolder  of  an  accommodation  bill  may  take  part  payment  from  drawer, 

and  a  promise  to  pay  residue,  without  discharging  acceptor,  382. 
this  .doctriiae  .onpe  doubted  nov  fully  established,  382,  3. 
effect  in  case  of  bankruptcy,  601, 2. 

INFAIffCY.--(See  «  In/ant^ 

genp^lly  specially  pleaded,  481. 

if  pleaded  aWme  no  evidence  in  support  of  dectaration*rcqttired.  462.^ 
(Sec  "  jriiWwtf.") 

INFANTS.~(See  •*  JgeniJ^ 

contract  by,  only  avoidable,  21. 

except  in  case  of  necessaries,  21. 

what  are  necedbineSi  81. 

may  not  be  parties  lo  a  bill  of  exchange,  ijtc.  21  • 

except  in  case  of  necessaries,  21. 

cannot  b«  sued  on  a  bill  given  for  necessaries  but  by  original  paf* 

ties,  ««id  even  then  doubtful,  22. 
is  liable,  as  acceptor,  after  he  came  of  age,  if  a  bill  drawn  bcfoir,  C3. 
is  liable,  on  an  express  promise  to  pay  after  he  attained  21,  a  bill  draw^ 
before,  23.        r       r  r/ 

Bsay  sue  on  p,  bill  in  his  favor,  23. 

but  it  is  said  he  is  bound  by  a  single  bill  gi\^n  for  necessaries,  22. 

may  be  an  agent,  30. 

H  hill,  payable  six  weeks  aHler  he  shall  Cora£  of  age^^  specifying  daY»  h 
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INFANTS— (co»/«i«<cO. 

cannot  make  an  indorsement  so  as  to  charge  himself,  144, 

and  if  he  does,  acceptor  and  subsequent  indorsers  liable,  144. 

payment  of  a  bill  to  an  infant,  how  far  valid,  358. 

if  an  infant  joins  in  the  making  of  a  joint  note,  he  ought  not  to  be 

sued,  434. 
the  same  where  he  is  an  acceptor  of  a  bill,  453. 
and  in  such  case  holder  ought  only  to  sue  him,  even  if  he  accepts  with 

other  adults,  453. 
and  it  is  no  departure  to  omit  such  infant's  name,  453* 
when  a  third  party  is  an  infant  in  an  action  by  two  othen,  what  form 

of  note  holden  evidence  under  the  count  for  money  lent,  468,  9* 

INFORMAL  BILL,  kc. 

if  a  bill^  &c.  is  informal  in  its  terms,  better  to  state  it  in  pleading, 
with  innuendoes,  457* 

INITIALS, 

party  to  a  bill,  giving  only  the  initials  of  his  christian  name,  affidavit 

and  proceedings  need  state  them  only,  448. 
the  court  will  not  discharge  him  on  common  bail,  nor  set  aside  pro- 
ceedings, 448. 

INJUNCTION— (Sec  "  Coiir^  of  Equity.") 

when  negotiation  of  bill  restrained  by,  143. 

;NLAND  BILLS.— (See  "  BilU  of  Exchange.*^ 

INQUIRY.— (See  "  Search.") 

INQUIRY,  WRIT  OF.— (See "  Prqctke,"  "  Keference  to  Master:") 

no  occasion  to  execute  inquiry  on  judgment  by  default,  in  an  action  on 

a  bill  or  note,  450,  472,  3,  4,  5. 
otherwise  if  bill  is  not  stated*  in  the  declaration,  450,  474. 
if  bill  payable  io  foreign  money,  this  writ  must  be  executed,  474. 
in  executing  a  writ  of  inquiry  after  judgment  by  default,  what  evidence 

must  be  adduced,  476,  7* 

INSANITY, 

of  a  subscribing  witness,  what  evidence  of  the  defendant's  hand-writing 
sufficient,  480. 

INSOLVENCY, 

a  proposal  to  pay  creditors  by  instalments,  is  a  suspicious  circumstance 

of,  155. 
not  to  be  inferred  from  the  renewing  of  bills  in  particular  instances,  155. 
mentioned  in  the  1  Jac.  1.  c.  15,  and  46  Geo.  3.  c.  135,  means  a  ge* 

neral  inability  to  pay,  155. 
enactment  of  the  stat.  46  Geo.  3.  c.  135— -155,  6. 
debtors  or  creditors  apprehending  same,  does  not  render  a  transaction  a 

fraudulent  preference,  156,  7« — (Sec  *•  Fraudulent  Preference,") 
of  a  principal  suspected,  equity  intitles  an  accommodation  indorser 

to  retain  money  in  bis  hands,  190. 
to  a  party  to  a  bill,  which  has  been  guaranteed  by  a  third  person  no 

party  to  it,  when  excuses  omission  of  notice  of  dishonor,  2o5. 
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INSOLVENCY— (con^iiwerf). 

of  tbe  drawee  or  acceptor^  does  oot  excutt  d^i  oiniwioB  of  oolict  of  dis* 

honor,  271,  3.  292. 
does  not   excuse   omissian    to  pmcnt  for 
payment,  ^l6,  1?. 
must  be  specially  pleaded,  480. 

in  case  of,  and  deliior  discharged  by  tb«  act^a  note  giveo  for  antecedent 
debt,  how  far  naaker  dis^harg^^  624. 

INSOLVENT  DERTOB^ 

a  p^rty  to  a  bill,  charged  ia  execution  and  discbargod  as  as*  does  uoc 

release  the  liability  of  the  other  parties  to  it,  dj^4.  Ml*  4»^ 
evidence  that  debtor  ^as  discharged  out  of  custody,  after  giving  in  a 

blank  schedule,  in  an  action  by  him  against  the  acceptor^  4s  not  saf- 

ficieiit  evidence  of  payment,  399* 
acceptor  of  a  bill  discharged  as  an  insolvent,  uilifcr  Lard's  Act,  from 

execution,  may,  nevertheless,  be  sued  again  on  it  by  drawer  who  has 

paid  it,  441.  4. 
when  he  continues  liable,  notwithstanding  discharge,  624. 

INSPECTION, 

of'  biU  or  note  to  ascertain  stampi  not  allowed,  472.. 

INSTALMENTS, 

bill  or  note  payable  by,  what  may  be  racoveved  o«  one  deikult^  SSA  7: 
form  of  declaration  on«  639,  690* 

how  interest  on  a  note,  payable  by,  is  computed,  539. — (Sec  "  IniereU.'^ 
debt  will  not  lie  on  a  note  payable,  unless  all  are  due,  64r« 

INSURANCE, 

any  contract  made  in  consideration  of,  in  a  lottery,  void,  102. 
holder  may  insure  his  interest  in  due  payment  of.  bill»  1&2« 

INTENTION 

of  the  parties  to  a  bill,  how  far  given  efcct  to,  118  to  122. 

INTEREST, 

1,  Gcntrd  pomtt  relating  fo, 

when  recoverable,  537  to  540. 

when  made  payable  by  bill  itself,  537* 

and  also  against  acceptor,  on  a  bill  payable  after  sight  an  dale, 
without  proof  of  demand,  537* 

and  same  if  bill  payable  on  demand*  537. 

how  computed,  537- 

given  in  nature  of  damage  for  breach  of  contract,  iioli»  porsaance 
of  it,  537. 

bill  does  not  in  general  carry  any  interest  in  case  of  bankruptcy,  B37* 

drawer  or  indorser  only  liable  to  pay  it  from*  time  he  received  no- 
tice of  dishonor,  537* 

and  not  then,  in  case  of  an  inland  bill,  unless  protested. for  non- 
payment, 537* 

and  when  maker  of  a  tiotc  gave  money  to  his  agent  to  reiirr  tr, 
and  be  fail,  though  liable  on  the  note,  he  is  relieved  from  inti- 
rest,  538. 

and  when  a  party  agrees  to  pay  by  bill,  and  neglects  to  give  onr, 
vendor  intitled  to  interest  from  time  bill  would  have  been  dufr,53S. 

atid  if  it  is  recoverable  under  the  count  for  goods  sold,  538. 

this  rule  applies  in  any  case,  if  there  is  an  agreement  to  pay  by 
bill,  538. , 

iv.hcA  interest  is  Aut  recove^'able,  538* 


INTEREST— (cofi/wwcf)- 

1.  Otnaral  potHtt  relating  U^^amiunKd)^ 

recoverable  from  date  of  note,  when  it  appears  on  Citce  of  it  to  ba 

for  money  lent,  or  is  payable  with  it»  539, 
when  bankers  may  charge  interest  upon  interest,  53j)- 
how  computed  on  a  note  payable  by  instalments,  599- 
recoverable  under  particulars  of  demand,  stating  that  action  was 

brought  for  amount  of  a  note  of  hand,  539- 
time  when  interest  stops,  539fl  40. 
carried  on  till  final  judgment  signed,  539* 
but  in  trover,  for  bills  only  up  to  time  of  demand  and  -refusal  to 

surrender,  540. 
and  after  tender  of  money  and  refusal  to  give  up  bill,  interest 

ceases,  540. 
legal  rate  of  interest  is  5  per  cent.  461. 540. 
how  much  recoverable  on  foreign  bills  of  bxchahge,  £4b. 
i,  mhceVaheous  points  relating  to, 

what  chargeable  on  discounting  a  bill,  107,  8, 110. 

when  compound,  110. 

when  recoverable  in.  case  of  bankruptcy,  592  to  59^^* 

where  one  partner  draws  bills  in  his  own  name,  by  consent  of  all 

his  copartners,  interest  recoverable  in  an  action  against  them 

on  the  money  counts,  52. 
taking  as  a  discount,  in  advance  on  a  loan  of  money,  U  usu^,  107. 
but  this  rule  does  not  extend  to  bills  of  exchange,  10?. 
when  bankers  cannot  charge  compound,  HO. 
an  agent  advancing  money  for  principal,  may  make  a  rest  at  end  of 

each  year,  and  then  charge  interest  oh  prior  interest,  110. 
bankers,  in  order  to  recover  compound  interest,  must  prove  a 

custom  to  make  rests,  and  that  customer  knew  of  such  prac- 
tice, 111. 
in  an  action  on  an  inland  bill,  in  order  to  recover  interest  from 

dfa>Arer  of  indorser,  protest  must  be  alleged  and  proved,  282,  3. 

398,465. 
when  an  indorsement  was  made  on  note  to  pay  interest,  and  give 

up  note,  and  on  default  made  to  pay^  court  refused  to  stay  pro* 

things  on  payment  of  it  and  costs,  472. — (See  **  Staying  Pro* 

ceedtngi.*') 
iaddrteiment  of  payment  of  interest  made  by  holder  himself,  when 

evidenee  to  take  case  out  of  Stat,  of  Limitations,  388.  479* — 

(See  "  Umtationsr) 
not  recoverable  on  an  inland  bill,  unless  protested,  5 17. — (See 
"  Protest,"  "  Evidence.") 
3.  TMeJbr  e^cuhting  interest.— Ste  Appendix,  698  to  701. 

in  general  at  the  rate  of  one  penny  for  each  pound  per  calendar 

month,  698. 

INTEREST  OF  WITNESSES.— (See  '•  Witness,"*  "  htUaser) 

INTERPLEADER,  BILL  OP,  • 

when  it  may  bte  sustained  by  an  agent,  39. 

I.  O.  U.  ^ 

docs  not  amount  to  a  promissory  notfe,  and  need  hot  Ee  stamped,  4^8,9. 

lRUEGULARITY-(See  "  Practker) 

none  previous  to  judgment  sufficient  to  oippose  a  motion  to  refer  to 

master,  476. 
if  there  is  any,  it  must  be  the  subject  of  a  cross  motion  to  set  judgment 

aside,  470. 
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JOINT  TRADERS— (Sec  «  Partners:') 

JUDGE— (See  **  Judgment,"  »  Practice,''  *(  Reference  to  Master,^  "  Sun^ 

mtms,"  **  Ruler) 
on  summons  without  aflSdavit,  will  order  tbe  copy  of  bill  to  be  given,  472 
but  will  not  give  leave  to  inspect  a  bill  to  ascertain  wKcther  it  be 

stamped  or  altered,  472. 
on  summons  and  payment  of  debt  and  costs,  will  order  the  proceedings 

to  be  stayed.    (Sec  «*  Staying  Proceedings.'^ 
on  summons  will  require  defendant  to  shew  cause,  why  bill,  &c.  should 

not  be  referred  to  roaster  or  prothonotary,  473. — (Sec  "  Rrferenct 

to  'Master."^ 

JUDGMENT--(See  «  Practice.") 

by  default  or  confession,  aids  illegality  in  contract,  100. 6»  473. 
recovered  on  a  bill  given  by  one  of  three  joint  covenantors,  in  pajrneot 

of  a  debt  in  respect  of  the  covenant,  when  it  does  not  bar  the  action 

on  the  covenant,  124. 
if  prior  party  to  a  bill,  &c.  sue  a  subsequent  one,  and  recover  a  verdict, 

judgment  will  be  arrested,  442. 
by  default  in  an  action  on  a  bill  or  note,  damages  computed  by 

master,  450.  473. — (See  **  Reference  to  Master.") 
otherwise  if  the  bill  be  not  stated  in  the  declaration,  450. 474. 
on,  by  default,  loss  of  bill  no  defence,  473. 
by  default,  before  plaintiff  entitled  to  final  judgment,  must  refer  bill 

to  master,  or  sue  out  a  writ  of  inquiry,  473. 
practice  is  to  refer  same  to  master,  473. 
by  default,  and  bill  payable  in  foreign  money,  no  reference  to  master 

allowed,  474. 
reference  to  master  not  allowed  in  an  action  on  a  judgment  recovered 

on  a  bill,  475. 
but  on  demurrer  to  the  count  on  the  bill,  and  judgment  for  plaintiff, 

reference  to  master  allowed,  475.  [475. 

but  in  such  case  a  nolle  prosequi  must  be  entered  to  the  other  counts, 
on  motion  to  refer  to  master,  no  irregularity  previous  to  judgment  is 

available,  476.  [^7*. 

if  there  is  any  it  must  be  the  subject  of  a  cross  motion  to  <ct  it  aside, 
after  judgment  by  default,  no  matter  is  admissible  in  evidence  in  de- 
feasance of  the  action,  477* 
by  default,  equivalent  to  an  admission,  477* — (See  **  Admssiom.") 
but  if  one  of  two  makers  of  a  note  suffer  judgment  by  de&ult  it  most 

nevertheless  be  proved  on  the  trial  against  the  other,  490. 
after  judgment  by  default  in  an  action  of  debt,  when  ball  ia  error  it 

necessary,  545. 
Precedents  of  Judgments  on  BiUt  and  Noies,  651  to  tf53.— <Sea 

•*  Precedents.") 

JUDGMENT,  FINAL.— (See  '*  Judgment,"  «  Judgment  Intertocutoryr) 
cannot  be  signed  in  an  action  on  a  bill  after  judgment  by  default,  tilt 

after  reference  to  master  or  inquiry,  473. 
after  demurrer  to  count  on  bill  and  judgment  for  plaintiff,  may  refer 

to  master  and  enter  the  nolle  prosequi,  at  any  time  before  final  judg* 

menl  signed,  475. 
interest  carried  on  till  it  is  signed,  539* 
otherwise  in  trover,  540. 

JUDGMENT,  INTERLOCUTORY— (See  "  Reference  io  Master.") 
after,  and  death  of  plaintiff,  court  will  grant  a  rule  to  compute,  474. 
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JUDGMENT,  INTERLOCUTORY— (coii^«iie*0. 

after  such  judgment,  and  the  loss  of  bill,  court  granted  a  rule  to  refer 

to  matitcr  on  production  of  a  copy  of  the  bill,  verified  by  affidavit 

of  the  loss  of  the  original,  474. 
practice  con6ned  to  cases  where  bill  or  note  specially  declared  on,  474* 
signed  for  ivaht  of  a  plea,  rule  to  refer  may  be  moved  for  the  same 

day,  4/5. 
^igncd  on  demurrer,  plaintiff  must  wait  till  the  following  day,  475« 

JURY,  ... 

how  far  the  question  of  reasonable  time  in  giving  notice  of  dishonor 

or  making  presentment  is  to  be  determined  by,  or  by  court,  290,  345. 
time  when  presentment  for  payment  should  be  made,  is  not  to  be  de- 
termined by,  336* 
judge  may  take  opinion  of,  as  to  reasonable  time,  with  reference  to 

mercantile  transactions,  345. 
decisions  of,  as  to  reasonable  time  have  been  very  contradictory,  345, 6. 
due  diligence  on  enquiry  after  drawer  or  indorser,  whether  a  question 

for  jury,  375,  6. 
evidence  left  to  jury  to  say  whether  there  was  full  notice  of  dishonor, 

&c.  at  the  time  of  promise  to  pay,  523. — (See  "  Evidence,"  "  Prth 

mke'*) 
when  a  note  is  payable  by  instalments,  jury  will  sometimes  give  whole 

amount  in  damages 1 537* 

JUSTICES, 

power  of,  to  enforce  payment  of  small  notes,  Appendix,  665  fo  674. 

KING— (Sec  "  Extent/') 

may  assign  a  chose  in  action,  so  as  to  vest  legal  and  equitable  interest 

in  asMgnee,  8  and  9. 
cannot  be  guilty  of  laches,  nor  those  acting  as  his  agents,  257'  319* 

XACHES — (See  "  Presentment  for  Acceptance  and  Payment/'  "  Notice  of 
Non- Acceptance;'  "  Notice  of  Non-Payment^''  "  Neglect,"^  "  Bekase/' 
••  fVaitern 
in  general^  consequence  of  neglect, 

to  present  for  acceptance,  20£  to  215. 
when  excttsable,  207* 

consequences  of  it,  how  waived,  301  to  3Q9« 
to  present  for  payment. 

consequences  of  it,  315. 
how  waived,  301  to  309.  ^8* 
to  give  notice* 

of  non-acceptance, 

consequences^  and  when  excused,  256  to  27S. 
when  waived,  301  to  309. 
of  non-payment. 

consequences,  and  when  excused,3  94, 5. 
when  waived,  408.  301  to  309.* 
MiiceUaneoiu. 

of  holder  of  a  bill,  discharges  the  parties  to  it  from  liability,  1274 

184.  256. 
nor  can  such  holder  recover  upon  original  consideration,  127*  256. 
otherwise  if  the  party  delivering  it  was  no  party  to  the  bill,  287* 
or  if  bill  given  as  a  collateral  security,  257*  264.  [264. 

of  the  holder  of  a  bill,  in  not  giving  notice  of  refusal  to  accept^ 
does  not  affect  subsequent  hoiA  fide  indorseCi  l62.  257*        1 
otherwise  if  he  knew  of  such  dishonor,  l62. 


»  '' 


79t  IHDESL 

LACHES— (etti/iii«€rf> 

MiscellaneouM — (rM^mimQ. 

if  Mich  a  bill  is  paid  by  an  indorser  ignoimnt  of  ladies,  wbeo  be 

cannot  recover  from  the  drawer  and  prior  indorKr^  IfiS. 
if  a  foreign- bill  i$  payable  after  sight,  it  is  no  laches  to  pot  it  io  dr« 

eolation  before  acceptance,  and  to  keep  it  so  in  circolatioBy  207. 
not  laches  even  to  keep  it  in  circalation,  withoot  acceptance,  a 

year,  208. 
not  laches  to  present  for  acceptance  twenty-six   days  after  its 

arrival,  if  the  bill  is  drawn  payable  in  India,  sixty  days  after 

sight,  20S. 
but  it  is  to  keep  such  bill  locked  tip  a  considerable  tine,  90S. 
what  has  been  deemed  to  be  a  reasonable  tiaie,  so  as  to  asoid  the 

objection  to  liability  on  account  of,  210. 
what  is  and  what  is  not  partly  a  question  of  law  aad  partly  of 

fact,  211. 
in  nal  making  a  presentment  for  acceptance  io  propor  time,  may 

be  excused  by  some  reasoiwble  cause,  1119. 
it  will  be,  in  an  holder  of  a  bill  payable  at  a  banker's,  not  to  pie- 
sent  it  in  the  usual  banking  hours,  222. 
but  such  neglect  will  not  discharge  tha  acceptor,  250. 
in  regard  to  a  bill,  indorsed  over  by  acceptor  of  another  bill  Is 

the  bolder,  will  discharge  such  acceptor,  241. 
but  if  the  bill  was  not  indorsed  it  is  otherwise,  251. 
in  not  presenting  bill  for  acceptance,  and  not  giving  notice  of  noo- 

acceptance,  does  not  prejudice  if  bill  on  a  wrong  stamp,  257* 
eahnot  be  attributed  to  the  iun&  or  bit  agents  acting  for  hirai 

257.319. 
in  not  giving  notice  of  dishonor,  in  what  cases  not  material,  258. 

—(See  «*  Effteit;' «  Notice  of  Noa^Aceepimee:') 
may  be  waived  by  party  who  may  take  advantage  of  them,  S01» — 

(See  "  Notice  of  Non-Acceptatne/  "  IFaherr) 
promise  to  pay  a  dishonored  bill  without  knowledge  of  laches,  is 

not  binding,  307.— (See  •'  Promist;'  "  IFaivtr.") 
a  person  party  to  a  bill  once  discharged  by,  he  is  always  dis- 
charged, 309. 
in  not  protesiing  a  foreign  bill,  when  it  is  not  material^  3Q9« — 

(Sec  ''  Efects,"  "  Protestry 
of  an  holder  in  not  making  presentment  for  payment,  docs  not 

discharge  the  acceptor,  328. 
what  has  been  deemed  laches  in  sending  notice  of  dishonor  by 

the  post,  or  by  private  hand,  403, 
if  laches  proved  evidence  of  consideration  cannot  be  received, 

127.  256.  467.— (See  «*  Declaration.") 

LAW  M  ERCH ANT— (See  "  Custom.'^ 

governs  the  legal  system  of  bills  of  exchange,  12. 

founded  on  the  rules  of  good  faith  and  equity,  12. 

when  silent,  evidence  of  a  custom  is  admissible,  49.  142, 

is  part  of  the  law  of  the  land,  and  need  not  be  stated  in  pleading,  451. 

LEGACY— (Sec  "  Ejccculor:') 

of  a  larger  amount  than  the  bill  bequeathed  to  payee,  is  not  a  pay* 

ment  of  the  bill,  even  though  he  be  holder  of  it,  369.  392. 
but  it  has  been  held  that  a  bill  is  discharged  by  an  entry  in  testatof^s 

hand,  that  debtor  should  pay  no  interest  or  principal  unless  testator 

was  distressed,  392. 

LETTER, 

acceptance  of  a  bill  by,  how  far  valid,  223, 4.— (Sec  **  Jeceptamce.'^ 
notice  of  dishonor  given   by,-  how  far  valid,  273.— (See  "  NoHct  cf 
Non- Acceptance/'  •«  Post/') 
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LETTE  R — {continued). 

mistake  in  directing  letter  giving  notiee,  no  excuse  for  delay,  1?7S. 
letter  written  by  one  of  the  makers  of  a  joint  and  several  note  to  the 

other  desiring  him  to  settle  debt,  will  take  case  out  of  Statute  of 

Limitations,  479. — (Sefe  "  Limitations.'^ 
containing  notice  of  dishonor,  notice  to  produce  same  need  not  be 

given   before   plaintiff  allowed  to  prove  contents,  518,   19. — (See 

••  Evidence/') 
what  is  evidence  in  default  of  production  after  notice  to  produce  given, 

that  due  notice  of  dishonor  was  received,  519i  20. 
proof  that  a  letter  was  received  from  defendant  acknowledging  the  re^ 

ceipt  of  a  letter  from  holder  of  a  named  date,  but  not  referring  to 

its  contents,  is  presumptive  evidence  of  due  notice  of  dishonor,  520. 
when  evidence  of  notice  of  dishonor  given,  what  other  evidence  in  re- 
gard to  letters  will  suffice,  520,  21.— (See  "  Post  Office;'  "  Post/') 
in  civil  cases  post-mark  on  letter  evidence  of  time  and  place  when  and 

where  put  in  the  post,  521.— (See"  Post/'  **  Evidence,*') 
ia  an  action  by  indorsee  against  maker  of  note  in  order  to  establish 

usury,  what  letters  from  payee  to  maker  admissible,  without  calling 

payee,  525>,  6. 

LETTER  OF  LICENSE, 

subsequent  indorser  let  out  of  execution  on  letter  of  license,  is  no 
bar  to  an  action  against  a  prior  one,  38 !• 

LIABILITY 

of  acceptor,  239  to  245. 

how  discharged,  245  to  252. 
of  drawer,  136  to  139- 

how  discharged,  256.315. 
of  jndorser  and  transferrer,  183  to  189- 

how  discharged,  256.  315. 
of  party  promising  to  pay  a  bill,  252  to  255. 
how  to  be  stated  in  an  action  on  a  bill  against  acceptor,  and  in  on  a 

note  against  maker,  458. 
how  to  be  stated  in  an  action  on  a  bill  or  note  against  the  drawer  or 

indorser  of  the  one,  and  the  indorser  of  the  other,  466. 
person  discharged  from  liability  on  a  bill  by  bankruptcy  and  certifi- 
cate, is  a  competent  witness  in  an  action  on  same  \M»  ^31. — (See 
"  Witneur) 

LIEN, 

vendor  of  an  estate  does  not  waive  it  by  taking  a  bill  or  note,  and  re<* 

ceiving  its  amount  by  discount,  125. 
in  case  of  a  partial  advance  by  a  banker  on  a  bill  deposited  with  him, 

and  such  banker  becomes  bankrupt,  his  assignees  have  a  lien  on  it, 

158.  619,  20. 
when  indorsee  has  no  lien  on  the  effects  of  drawer  in  the  hands  of  ac« 

ceptor*  182. 
but  if  the  drawer  and  acceptor  become  bankrupts,  it  is  otherwise,  182. 
accommodation  acceptor  or  indorser  what  lien  they  have,  19^*  255* 
lien  in  case  of  bankruptcy  in  general,  619  to  624. 

LIMITATIONS,  STATUTE  OF, 
bills  of  exchange,  affected  by,  3. 
indorsements  of  partial  payments  on  a  bill  made  by  holder  will  in 

some  cases  take  case  out  of,  388.  479* 
indorsement  of* payment  of  interest  within  six  years  will  sometimes 

have  same  effect,  479* 
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LIMITATIONS,  STATUTE  OF-^continuei). 

effect  of  statule  where  bill  or  note  dated  upwards  of  six  years  past, 

455. 
legins  to  operate  from  time  bill  due,  and  not  from  time  made,  478* 
actio  non  accrevit  the  proper  plea,  478w — (See  '* Plea**) 
lion  assumpsit  infra  sex  annos  not  proper,-  478. 
cannot  be  pleaded   to  an  action  on  a  bill  payable  after  sight,  unless 

bill  hab  been  presented,  479*  [479* 

siote  payable  on  demand  supposed  that  statute  runs  from  date  of  note, 
acknowledgment  of  one  of  several  drawers  of  a  joint  and  several  note, 

how  far  evidence  to  take  case  out  of  the  statute,  479- 
letter  written  by  one  of  such  drawers  ta  another,  desiring  him  to  settle 

debt,  evidence  to  take  case  out  of  the  statute,  479' 
a  payment  generally,  by  one  maker  of  a  joint  and  several  note  to 

payee,  is  not  sufficient  to  take  case  out  of  the  statute  against  the 

other,  479. 
acknowledgment  by  one  partner  to  take  case  of  the  itatnte  as  against 

the  other,  must  be  clear  and  explicit,  479.— (See  *^  Ackmavltdg* 

a  receipt  of  a  dividend  under  the  bankruptcy  of  the  Joint  maker  of  a 
note  within  five  years,  on  account  of  note,  will  bar  the  statute  in  an 
action  against  the  other,  480. 

aliter  when  the  debt  proved  was  not  on  the  note,  480. 

must  be  specially  pleaded,  481  • 

in  case  of  bankruptcy,  precludes  proof,  562. 

XONDON.— (See  "  Ftmt  Covert r) 

custom  of  London  in  respect  to  payment  of  bills  by  drafts,  &c.  dC/*  8. 9* 
BO  wager  of  law  allowed  by  the  custom  of  London,  545. 

LOSS  OF  BILLS  AND  NOTES, 
General  paintSf  190  to  204. 

if  a  bill  is  transferable  by  delivery,  and  holder  loses  it»  Be  must 
bear  the  loss,  if  any,  190. 

this  rule  applies  if  he  be  robbed  of  it,  I90. 

but  in  an  action  on  it  on  notice  to  prove  consideiatioo,  &c.  at  the 
trial,  plaintiflT  must  do  it,  89*  191*  511,  5I!2. 

irhen  a  check  is  lost  and  paid  by  banker  before  it  bore  date,  he  is 
liable  to  repay  same  to  loser,  19*2. 

when  d  bill  drawn  on  a  customer,  and  by  acceptance  made  pay- 
able at  his  banker's,  who  discounts  same  after  notice  that  it  had 
been  loitt,  /how  far  such  banker  is  liable,  19^. 

But  if  a  bill  transferable  enly  by  indorsement  be  lost,  and  af- 
terwards get  into  hands  of  a  bonl  fide  holder,  he  cannot  re- 
cover, 192. 

and  this  although  such  indorsement  be  forged,  192. 

bonA  fide  holder  without  netice  cannot  recover  on  it,  19^ 

bills,  &c,  lost  out  of  letters  put  in  post  office,  postmaster  gnieral 
not  liable,  192. 

when  a  bill,  &c.  is  lost,  holder  should  give  notice  to  all  the  partiet 
to  it,  and  public  notice  in  the  newspaper,  195. 

loss  of  a  bill,  fcc.  no  excuse  for  not  making  application  for  pay* 
ment,  195. 

and  when  acceptor  has  no  right  to  refuse  payment  to  the  loser,  195* 

it  is  felony  to  steal  a  bill,  &c.  195. 

no  defence  after  judgment  by  default,  475. 

when  an  inland  bill  is  lost,  the  drawer  is  not  obliged  to  give 
another,  195. 

except  it  accord  with  the  form  of  a  bill  mentioned  by  slatotci  19S> 

enactment  of  that  statute,  19& 
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LOSS  OP  BILLS  AND  KOTE^^cwiinued). 
General  poinU— {continued). 

this  rule  would  e.xtend  to  notes,  196. 

on  loss  of  a  bill,  aad  refusal  to  pay  same,  equity  will  relieve,  19S. 

proof  under  a  commission  of  bankruptcy  os 
sucb  bill  allowed,  197* 

and  this  though  the  loss  took  place  after  protest,  197* 

but  if  a  bill  indorsed  in  blank  be  lost  before  or  on  the  day  it  U 
due,  no  action  at  law  can  be  supported,  197* 

how  far  payment  of  in  such  case  valid,  359* 

and  this  even  though  a  bond  of  indemnity  has  been  tendered,  Ipf. 

this  rule  will  extend  to  bills  transferable  by  delivery^  and  lost  after 
they  are  due,  and  after  action  brought,  193* 

nor  will  an  action  lie  on  the  common  counts  for  the  consideration  of 
the  bill,  198. 

nor  on  an  express  promise  without  new  consideration,  199* 

giving  of  an  indemnity  bond  is  a  new  and  good  consideration,  20Q. 

but  if  the  bill,  &c.  has  been  destroyed,  or  is  not  negotiable,  tha 
rule  is  otherwise,  200.  d60. 

if  the  bill  was  payable  on  demand,  he  may  recover  at  law,  20 !• 

on  loss  of  a  bill,  &c.  equity  will  not  relieve,  where  an  action  ai 
law  will  lie,  201,  2. 

on  loss,  &c.  of  a  forieign  bill  by  drawee,  he  must  give  the  holder 
a  promissory  note,  203. 

on  loss  of  a  bill,  and  new  one  not  to  be  hod,  protest  nay  be  nad« 
on  a  copy,  203. 

remitted  by  a  debtor  per  post  to  creditor,  and  lost,  debtor  dis- 
charged, 204. 

otherwise  if  the  bill  were  delivered  to,  a  bellman  in  the  street,  204. 

on  loss  of  a  bill  when  parol  evidence,  or  a  copy  of  it  is  admis- 
sible, 485. 

Joss  not  in  general  sufficient  to  excuse  non-production,  484,  5. 

b«t  on  evidence  of  the  destruction  of  it,  or  that  it  is  withheld 
by  defendant,  or  that  he  lost  same,  a  copy  of  it,  or  parol 
evidence  of  contents,  is  allowed,  485. 

but  in  these  cases  plaintiff  must  shew  probability  that  original 
was  genuine,  485. 

on  loss  of  a  bill  after  interlocutory  judgment,  court  granted  a  rule 

to  refer  to  master,  474. 

XOTTERY, 

gaming  in,  is  illegal,  101* 
insurance  is  also  unlawful,  102. 

LUNAR  MONTH.— (See  "  Calendar  Month;'  "  Month:") 

MAKER.— (Sec  •*  PromiMory  ^o/e,-  ''Drawer"  '•Acceptor.") 

the  maker  of  a  note  after  it  i%  indorsed  sunds  in  the  same  situation  as 

the  acceptor,  421. — (See  therefore  "  Acceptor r) 
maker  of  an  accommodation  note  may  be  sued,  though  composition 

taken  from  payee,  &c.  381. 
releasing  such  payee,  not  knowing  that  he  is  a  surety,  will  have  same 

effect,  381. 
in  an  action  against,  not  necessary  to  aver  presentment  at  particular 

place,  unless  named  in  body  of  note,  463. 
if  maker  make  note  payable  at  a  certain  place  by  memorandum  a^  foot, 

that  does  not  qualify  contract,  463. 

MARRIAGE, 

a  contract  made  in  restraint  of,  void,  96. 

for  procuration  of,  void,  Sff. 
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BIARRIED  WOMAN.— (Sec  •*  Teme  Coxertr)  ^ 

MASTER,  REFERENCE  TO.-^See  «*  Reference  to  UMtrr) 

MEMORANDUM, 

efii'Ct  of  it  on  the  back  of  a  note  or  bill,  or  separate  paper,  59-  6i. 
at  foot  of  note  making  it  payable  at  a  place  certain  in  an  action  agaiast 

maker  on  it,  no  averment  of  presentment  there  necessary^  465. 
but  usual  in  one  count  to  make  such  averment,  463. 

WERCIIANTS.— (See  «  MU  of  ExekemgeD 

inland  bills  former!}'  valid  only  bctwceu  merchant  and  Merchant,  \S. 
what  notice  of  dishonor  is  sufficient  to,  and  how  it  Should  be  served, 

276,  7. 
judges  may  consult  them  in  new  cases,  122.  345. 

MISDEMEANOR, 

compounding  of,  not  a  kgd  ebnsid^rfition,  $6. 
bankers  and  agents  embezzling  bills  is,  14^,  8. 

MISDESCRIPnON-*-(See ''  Mimdmirr) 

of  payee  of  a  bill,  where  it  will  not  vitiate,  SS.  498. 
in  address  of  a  letter,  no  estcoSe  for  delay  in  notice,  279- 

MISNOMER.--(See  '<  MitdetcfipiUmr) 

if  the  name  of  a  party  to  a  bill  is  mis-spelt  in  dcclaracioiii  when  it  is 

fatal,  452,  3. 
in  a  count  for  usury,  452. 

what  misnomers  have  been  held  as  not  fatal,  459.  [502. 

ifl  respect  to  indorser  between  deckration  aitd  evidcncef  ftmoatcrial, 

MIS-SPELLING 

of  a  name  in  drawing  a  bill  may  be  rectified  by  parol  evidence,  82. 
a  party's  name  to  a  bill  in  a  declaration,  how  far  fatal,  452. — (See 
"  Misnomer!') 

MISTAKE 

in  directing  a  letter,  no  est^use  for  delay  In  notice,  273» 

MIS-STATEMENT 

in  declaration,  how  taken  advantage  of,  477« — (See  "  DemufftrJ^ 

MONEY  COUNTS.-  (See  •'  DeclaraiUmr) 

the  utility  of,'  and  when  applicable  in  case  of  bills  and  notes,  468  to 
471. 

MONEY  HAD  AND  RECEIVED, 

when  money  recoverable  back,  SOT.  389.  390, 1. 

MONEY,  PAYMENT  OF  INTO  COURT, 

admits  validity  of  bill  or  note,  and  sufficiency  of  atamp,  467,  491, 

497- 
admits  holder's  title,  508. 

MONTH, 

means  calendar  in  case  of  bills  and  notes,  34d« 

how  calculated  as  to  time  of  payment  of  biUa  and  netea,  337.  343 

MUTUAL  CREDIT.— (See  "  Set-off,''  ^*  Bankruptcy:') 

general  observations,  and  5  Geo.  3,  e,  30.  s.  98,  6«7  to  609^ 

nature  of  debt  to  be  set  off,  609» 


MUTUAL  CHCDIT-KccMlimiriO. 
in  what  right  due,  6\%> 
lime  when  the  matunl  debts  or  credits  arose,  6l4r. 

KAME.— <See  '<  Mudescription;'  ''  AfunQmer/  "  MU^peOingri 
of  payee,  mistake  in,  81  to  85. 

NAVY  BILL, 

consequence  of  their  being  misappHed  by  banker  ec  agent,  146, 7« 

NEGLECT.— (See  ^  La€ke$;'  «  Relewr) 

NEGOTIABILITY, 

not  essential  to  validity  of  a  bill  or  note,  85,  6.  140. 
what  words  usual  and  essential  to  make  bill  or  noie  negotiable,  85,  & 
140  to  144. 

NEGOTIATION, 

a  bill  or  note  cannot  be  altered  after  it  was  perfected,,  and  complete 

before  such  negotiation,  133. 
an  exchange  of  acceptances  is,  135. 

delivery  of  a  bill  to  ^drawee  by  drawer  to  be  accepted  is  not,  IS6» 
of  a  bill  or  note  may  be  restrained  by  a  court  of  equity,  but  not  by 

law,  143. 

NEW  STYLE.— (See  *'  Siykr) 

of  old  and  new  style  where  they  prevail,  336,  7* 

NOLLE  PROSEQUI 

must  be  entered  to  other  counts  after,  demurrer  to  the  one  on  a  bill  and 

judgment  for  plaintiff  upon  reference  to  master  to  compute,  475. 
but  this  entry  may  be  made  any  time  before  iiAal  judg/nent,  475. 

NON-ACCEPTANCE.— (See  "  Notice  of  Non-acceptance;^  "  Protest ^i 

of  non-acceptance,  and  what  holder  ougUt  to  do  thereon,  256  to  309* 

notice  of  should  in  all  cases  be  immediate,  281.  283.  [301. 

drawer  and  indorse rs  immediately  liable  to  pay  and  to  be  sued,  298  to 

and  this  though  the  instrument  be  somewhat  like  a  note,  28.  298. 

bankruptcy  of  drawer  after  drawing  a  bill,  on  non*acceptance  the  debt 
may  be  proved  under  the  commission,  298. 

party  arrested,  and  giving  a  draft  in  payment  which  is  dishonored,  may 
be  arrested  again  on  the  same  writ,  296,  9« 

if  a  person  take  a  bill  from  drawer  in  payment  of  goods  sold  on  non- 
acceptance,  he  may  recover  on  the  common  counts,  299- 

and  it  is  sufficient  in  such  action  for  drawer  to  prove  the  presentment 
for  acceptance,  299*  ^^f^  qwtre. 

without  shewing  that  bill  was  protestcfl,  or  that  drawer  had  notice,  299* 

4rawer  and  iadorsers  may  plead  a  tender  any  time  before  action  com- 
menced, 299.  [299. 

but  acceptor  cannot  if  he  does  not  pay  immedia-tely  on  presentment, 

when  notice  of  non-acceptance  has  been  given,  no  presentment  for  pay« 
mont  need  be  made,  300. 

jparties  to  bill  protested  for  non-acceptance,  liable  to  pay  principal, 
interest,,  and  damages,  300. 

when  a  note  is  payable  according  to  a  course  of  exchange,  what  lia- 
bility is  incurred,  300. 

4tnd  if  a  party  to  a  bill  is  discharged  by  foreign  laws  where  bill  was 
drawn,  he  cannot  be  proceeded  against  here,  301. 

if  holder  omits  to  give  notice  of  when  made,,  the  other  parties  dis- 
cl^arged,  301. 
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tlON-PAYMENT.— (Sec  "  Notice  of  Non-payment,  "  Frotcitr) 
conduct  holder  should  pursue  on  non-payment,  393  to  39^. 
bill  should,  if  foreign,  be  protested,   and  notice    of  dishonor  given 
whether  foreign  or  inland,  393,  4. — (See  ^*' Notice  of  Non-paymeni,'^ 
a  protest  roust  he  made  on  non-payment  of  coal  notes  given  wider 
3  Geo.  2.  c.  26.  s.  7i  399- 

NOTARY  PUBLIC, 

hit  qfice  and  duty  m  generai,  279« 

his  duty  when  protesting  a  bill  for  non* acceptance,  27P,  80. 

must  draw  up  protest  on  bill  itself  if  possible,  otherwise  on  a 
copy,  280. 

demand  of  payment  must  be  made  by  him  before  protest  is  com- 
pleted, 280. 

and  this  demand  must  be  made  by  the  notary  himself,  and  cannot 
be  by  his  clerk,  280.  398. 

acceptance  supra  protest  must  be  made  in  presence  of,  318. 

his  conduct  on  protesting  for  non-payment,  395»  6,  7j  8. 

cannot  protest  a  bill  for  non-payment  by  a  banker,  if  pment- 
ment  is  not  made  in  the  usual  hours  of  business,  354.  517. 

unless  person  is  stationed  there  to  answer,  when  presentment  is 
good,  517* 

and  no  inference  that  bill  was  presented  in  due  time  is  to  be  drawn 
from  presentment  made  by  a  notary  la  the  evening,  354. 

doubtful  whether  clerk  of,  can  protest  under  9  &  10  W.  3.  c.  17i 
398. 

unsettled  whether  can  note  a  bill  for  non-payment  on  day  of  re- 
fusal, and  draw  up  protest  afterwards,  399* 

if  a  bill  be  presented  at  a  bankers  by  a  notary  after  £ve  o'clock, 
when  he  cannot  prove  non-payment,  400. 

on  payment  of  a  bill  for  honor  of  another,  a  declaration  should 
be  made  before  a  notaky,  for  whose  honor  it  was  done,  409. 

his  duty  on  such  occasion,  409* 

protest  under  seal  of  notary  made  abroad,  proves  itself,  517* 

bat  if  made  in  England,  notary  who  made  it,  and  the  subscribing 
witness,  if  any,  must  be  called,  517- 
table  of  fees  of  office,  Appendix,  653  to  655. 

>'OTES.— (See  '^  Promissory  Notes/'  *^  Bankers  Notes,""  "  Cash  Noia.*^ 

NOTICE  IN  GENERAL, 

notice  of  determining  agent's  authority,  what  to  be  given,  35.--(Sec 

"  Jgent:*) 
express  notice  to  creditor  from  several  partners,  disavowing  authority 

of  one  partner  disables  him  from  binding  them,  45. 
notice  of  dissolution  of  partnership»  what  to  be  given,  50. 
not  necessary  to  be  given  of  indorsements,  181. 
should  be  given  of  loss  of  bill  or  note,  195. — (See  **  Loss  of  BiUJ^ 
should  be  given  of  partial  or  conditional  acceptance,  and  how,  235. 

238. — (See  *'  Acceptance.*') 
should  be  given  when  holder  protests  bill,  because  drawee  has  abscond* 

ed,  309.312. 
of  taxing  in  K.  B.  unnecessary^  if  defendant  wish  to  obtain  a  rule  he 

must  do  it  at  his  own  perils  475. 
of  prothonotaries  appointment  to  compute  must  be  given  in  C.  P.  475. 
to  produce  bill  on  trial  when  in  hands  of  defendant,  when  necessaiy, 

485. 
bat  this  docs  not  extend  to  trover  for  a  note|  or  an  indictment  for 

stealing  one,  485. 
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NOTICE  OP  DISSOLUTION  OF  PARTNERSHIP.— (See  «  PartMnD 
in  the  Gazette,  how  far  in  general  sufficient,  ZS.  API*  50.  <    [50. 

in  case  of«  express  notice  must  be  given  to  a  former  customer,  35,  47# 
in  the  Gaxette,  and  sent  round  to  customers,  and  bill  drawn  by  one  pait«« 

ner  after  such  notice«  the  others  need  not  apply  for  injunction,  47- 
alteration  in  bankers  printed  checks  have  bMn  deemed  good  notice  e»' 

customers  using  them,  48. 
not  necessary  where  dormant  partner  withdraws  his  name,  4S. 
one  partner  refusing  to  sign  a  notice,  the  rest  may  file  a  bill,  51* 

NOTICE  TO  PRODUCE  BILL 

should  be  given  when  acceptor  detains  it,  and  is  sued  on  it,  181.  485. 
but  not  necessary  in  trover  or  indictment  for  stealing  bill,  485. 

NOTICE  TO  PRODUCE  A  LETTER,  &c. 

containing  notice  of  dishonor,  must  formerly  have  been  given  before 
plaintiff  could  be  allowed  to  go  into  evidence  of  its  contents,  518. 

but  it  has  been  lately  determined  that  parol  evidence  of  the  contents  of  a 
written  notice  may  be  given*  without  notice  to  produce  same,  519* 

and  A  copy  of  a  letter,  containing  notice  of  dishonor,  is  admissible  with- 
out such  notice,  519- 

on  such  notice  given,  what  is  evidence  that  notice  of  dishonor  was  re- 
ceived, in  default  of  production,  519>  20. 

in  order  to  establish  usury  as  a  defence*  in  discounting  nuothcr  bill  be«^ 
sides  one  on  wbich  ai:tion  brought*  notice  to  produce  same  is  neces«^ 
sary,  525. 

NOTICE  TO  PROVE  CONSIDERATION 

should  be  given  when  consideration  to  be  disputed  on  trial,  89»  19I»  ^^l^* 

form  of  such  notice. — ^Appendix,  651. 

but  plaintiff  will  not  be  called  on  to  prove  consideration,  even  after  this 

notice  has  been  given,  till  his  title  has  been  first  prejudiced,  511,12.*  - 

(See  "  Evidence/') 
this  notice  not  required,  if  defendant  can  make  out  a  strong  case  of 

fraud,  512.— (Sec  "  fraud.") 

JJOTICE  OF  NON-ACCEPTANCE.— (Sec  ''  Protett.'^ 

When  necessary^  and  consequence  of  not  giving  it,  256  to  278. 

if  bill  be  presented  for  acceptance,  although  unnecessarily,  and  re* 
fused,  notice  of  dishonor  must  be  immediately  given,  256. 

the  reason  why  the  law  requires  notice  to  be  given,  257* 

should  be  given  if  drawee  refuse  acceptance  or  payment,  125.256. 

of  a  bill  should  be  given  by  an  agent,  where  one  cMnployed,  37* 

aiot  necessary,  when  defendant  admits  drawee's  refusal  to  accept^ 
but  requests  holder  to  present  again,  who  does,  and  is  refused,  127* 

what  should  be  given,  when  drawee  requires  time,  214.  289* 

when  drawee  gives  any  other  than  an  absolute  acceptance, 235. 256. 

but  none  necessary,  if  holder  is  content  with  the  special  accept- 
ance, 278, 

but  where  acceptor  gives  only  a  partial  acceptance,  how  far  notice 
is  required,  278. 

but  such  notice  should  express  the  nature  of  the  acceptance,  238. 

and  if  it  does  not,  it  will  be  a  waiver  of  the  acceptance,  238,  250. 

neglect  to  give,  by  the  king  or  his  agents,  does  not  prejudice,  257*' 

if  bill  is  on  a  wrong  stamp,  notice  is  not  ueci>ssary,  256. 
fVhat  excuses  omission  of  iV,  258  to  278. 

no  damage  sustained,  is  no  excuse  for  omission  of  notice,  258. 

inrant  of  effects  of  drawer  in  drawee's  hands,  is  an  excuse  as  against 
drawer,  258.— (See  "  Effects:^) 
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NOTICB  OF  NON-ACCE.PTANCE--(cojr^jitfed>. 
fVkai  excuses  omission  of  i/-— (con/Mnmf). 

the  same  where  bill  accepted  for  accoronodatioD  of  lirswer,  258. 
bow  far  want  of  consideration  excuses  the  n^lcct  to  give  no- 
tice, a59« 
so  excuse  for  not  giving  notice  to  the  indorscr  that  acceptor  had  no 

effects  of  drawer,  259,  260,  295. 
BO  consideration  given  for  a  bill  between  indorser  and  another,  and 
no  fraud,  but  the  drawer  and  accepCOFj  fictitious  persoas,  such 
indorser  must  have  notice,  260,  295. 
but  when  payee  has,  and  drawer  has  not,  effects  ii>  drawee's  hands, 
and  bid  drawn  for  the  accommodation  of  the  payee,  how  far 
drawer  entitled  to  notice,  260,  1 . 
payee  of  note,  lending  name  to  give  it  credit,  is  entitled  to  notice, 

though  he  knew  maker  was  insolvent,  26 1, 
but  payee  lending  name,  and  taking  effects  of  drawer's  to  answer 

it,  is  not  entitled,  263. 
bill  drawn  for  accommodation  of  remote  indorsee,  and  prior  names 

lent  him,  indorser  entitled  to  notice,  262. 
indorser  of  note  to  guarantee  debt  doe  from  maker,  is  entitled  to 

notice,  264. 
a  person,  though  no  party  to  the  bill,  but  who  has  guaranteed  the 

payment  of  it,  entitled  to  notice,  S64. 
but  if  the  party  to  such  bill  or  note,  becomes  insolvent  ot  abank- 
rupt  before  they  become  due,  the  party  guaranteeing  is  not  en- 
titled, 265. 
apprehension  on  the  part  of  the  drawer,  and  certain  acts  done  in 
furtherance  of  such  fear,  that  bill  would  be  dishonored,  no  eae- 
cuse  for  omission  of  notice,  266. 
knowledge  on  the  part  of  the  drawer  that  bill  would  be  dishonored, 
if  drawer  had  effects  of  drawee's  in  his  hands,  is  no  excnse  for 
want  of  notice,  266. 
when  want  of  effects  in  drawee's  hands,  excuses  omission  of  no- 
tice, 267,  8,  9MSee  «  Effects:') 
effects  of  drawer  in  drawee's  hands,  not  always  essential  to  entitle 

drawer  to  notice,  Z69. 
goods  sliipped  by  drawer  to  drawee,  and  bill  drawn  on  drawee  be^ 
fore  they  arrired,  if  drawee  dishonor,  drawer  is  entitled  to  no- 
tice, 269. 
boni  fide  reasonable  expectation  that  bill  will  be  honored,  entitles 

drawer,  269,  270,  1 . 
if  vendor  of  goods  sold  upon  a  credit,  draw  a  bill  on  yendee,  pay- 
able before  credit  expires,  he  is  not  entitled  to  notice,  270. 
death,  bankruptcy*  or  known  insolvency  of  drawee,  no  excase  for 

omission  of  notice,  271,  2* 
this  rule  will  extend  to  the  drawer  or  indorser  of  a  bill,  and  indor- 
ser of  a  note,  277. 
the  same  rule  extends  if  drawee  is  in  prison,  272. 
and  such  omission  of  notice  will-  defeat  plaintiff's  clafm,  either  at 

law  or  equity^  272. 
drawee  telling  drawer  that  he  could  not  honor  bill,  does  not  excase 

omission  of  notice,  273. 
and  money  paid  by  a  third  person  to  take  up  a  bill,  after  neglect 
to  give  notice,  may  be  recovered  back  on  the  count  for  money 
had  and  received,  273.  ^        [273. 285. 

given  by  letter,  which  was  ibis-directed,  how  far  it  will  operate, 
what  has  been  decided  as  dispensing  with  notice,  273,  4. 
where  one  of  scTcral  drawers  is  also  acceptor,  no  notice!  is  neces- 
sary, 274. 
ivhat  excuses  neglect  to  give  immediate  notice,  274^  5,  6. 
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NOTICE  OP  NON-ACCEPTANCE— (coneinttfrf)* 
IVkat  excuKs  omiuUm  of  it — {continued). 

when  party,  ignorant  of  indorser's  residence,  if  he  use  reasonable  di- 
ligence to  discover  it,  want  of  immediate  notice  not  material,  276. 

what  that  reasonable  diligence  is,  276. 

verbal  notice  at  a  counting. house  is  sufficient,  Z76. 

and  if  nobody  there,  not  necessary  to  leave  or  send  a  written  no- 
tice, 277. 

immediate  notice  excused  by  such  day  being  a  public  festival,  277. 

but  the  loss  or  destruction  of  the  bill  is  no  excuse  for  want  of  no- 
tice, 277. 

when  drawer  or  indorser  of  a  bill,  or  indorser  of  a  note,  is  a  bank- 
rupt, notice  must  be  given  to  his  assignee,  277. 

want  of  due  notice  excused  by  holder's  religion  forbidding  him  to 
attend  to  secular  affairs,  277*  407. 

notice  of  non-acceptance  having  been  given,  no  notice  of-  non-pay- 
ment is  requisite,  300. 

2.  The  protest^  and  form^  and  mode  of  notice  of  non-acceptance ^  278 

to  288. 

points  relating  to  protest,  278  to  284.— (See  "  Protest.") 

what  is  sufficient  notice,  284. 

personal  service  of  notice  not  requisite,  284. 

not  to  leave  a  written  notice  at  parties  residence,  284. 

a  verbal  notice  at  parties  residence  or  count! ng>house,  sufficient,  284* 

notice  by  post  sufficient,  even  though  letter  miscarries,  285. 

and  if  sent  by  a  private  hand,  and  it  arrive  after  the  post,  the  par. 
ties  are  discharged,  2S6. 

otherwise  if  sent  by  private  hand,  and  no  essential  delay  take 
place,  286. 

when  notice  sent  by  twopenny  post  sufficient,  287. 

and  all  notices,  when  sent  by  post,  ought  to  be  put  into  receiving- 
house,  287. 

delivery  of  notice  to  bellman  in  street,  not  sufficient,  287* 

when  there  is  no  post,  how  notice  should  be  given,  287*  8* 

nrhen  more  convenient  to  holder  he  may  send  notice  by  a  mes- 
senger, and  recover  expences,  288. 

3.  Time  when  notice  may  he  gvcen,  288  to  292. 

when  a  foreign  bill  is  dishonored,  and  party  to  whom  notice  is 
given  resident  abroad,  a  copy  of  protest  ought  to  be  sent  with 

it,  289. 

otherwise  if  such  party  be  resident  in  England,  289* 

must  be  given  in  a  reasonable  time  after  dishonor  to  those  to  whom 
holder  means  to  resort,  290,  9i* 

and  holder  must  not  delay  giving  notice  till  bill  protested  for  non- 
payment, 291. 

and  in  case  of  a  foreign  bill  notice  should  be  given  on  the  day  of 
refusal  to  accept,  or  earliest  possible  conveyance  afterwards, 

291. 
inland  bills  not  protested   for  non-acceptance,  notice  should  be 

given  at  least  on  the  day  after  dishonored,  291- 

each  pariy  entitled  to  a  day  to  notify  dishonor,  291. 

how  it  should  be  given* when  notice  sent  by  post,  291* 

4.  By  whom  notice  should  be  given,  292  to  295. 

held  formerly  that  it  must  be  given  by  the  holder,  and  by  no  other 

party  to  the  bill,  292,  93. 
but  it  may  be  given  by  holder's  agent,  293. 
acceptor  telling  drawer  before  bill  due,  that  he  was  unable  to  take 

it  up,  and  requesting  drawer  to  do  it,  and  gave  him  part  of  the 

money,  still  notice  is  necessary,  293. 

3  F 
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NOTICE  OF  NON^ACCEPTANCEr-Cconfrnved). 
Btf  whom  notice  9kauld  be  givtn^conimued). 

but  now  notice  may  be  given  by  any  party  to  the  bill,  liable  on 

it,  293. 
and  such  notice  will  enure  for  benefit  of  antecedent  parties,  294.297. 
and  recently  decided  notice  to  drawer,  by  acceptor,  sufficient,  295; 
but  advisable  ia  all  cases  for  a  party,  on  receipt  of  notice,  to  gvve 

a  Iresfa  one  to  all  antecedent  parties  liable  to  him,  295. 
such  notice  should  be  served  by  some  agent  or  servant  competent 

to  prove  the  same,  295, 

5.  To  whom  notice  should  be  green,  295  to  297« 

should  be  given  to  all  parties  to  whom  holder  means  to  resoit  for 

payment,  29^* 
and  want  of  efiects  in  the  hands  of  drawee  no  excuse  for  omissioa  of 

notice  to  indorsers,  ^9^.  [295. 

indorser  entitled  Co  notice,  though  drawer  and  acceptor  fictitious, 
when  party  entitled  to  notice  a  bankrupt,  it  should  be  given  him, 

and  his  assignees,  29^*  [295. 

if  party  dead,  notice  should  be  given  to  executor  or  administrator, 
notice  should  be  given  to  a  person  guaranteeing  payment  of  bill, 

296. 
when  party  abroad,  notice  m^  be  left  at  his  place  of  residence 

here,  29^- 
notice  of  dishonor  of  an  inland  bill,  must  be  given  to  the  partj 

from  whom  holder  got  it,  297* 
notice  to  one  of  several  partners,  is  notice  to  all,  297.  [297* 

and  where  one  of  several  drawers  is  acceptor,  no  notice  is  required, 
engaging  to  call  on  holder  to  know  if  bill  is  paid,  dispenses  with, 

297. 
when  a  bill  is  made  payable  at  a  particular  place,  and  is  dis* 

honored,  acceptor  need  not  have  notice,  325,  4. 

6.  Liabilitji  of  Parties  on  Non-AcceptancCf  298  to  301. — (See  **  Non- 
Jccepiance.'^  [309. 

7.  How  the  comeifnencee  of  neglect  to  give  notice  are  avoided^  501  ta 

may  be  waived  by  person  entitled  to  take  advantage  of  them,  501. 
what  has  been  decided  as  being  a  waiver  of  them,  501, 2, 5,  4. 

of  the  protest,  504, 505. 
how  far  a  promise  made  under  misapprehension  of  law  waives 

consequences  of  neglect,  304, 5.— (See  "  ProMSfe.**) 
proposal  by  indorser  to  pay  bill  by  instalments,  how  far  amounts 

to  a  waiver,  308.— (See  *'  Promise;^  ^  Laches,** «« IFakerr) 
when  promise  to  pay  dishonored  bill  is  made  by  a  party  on  arrest 

by  way  of  compromise,  how  far  valid,  308. 
a  drawer  may  impliedly  waive  his  right  to  insist  on  want  of  notica 

as  a  defence,  308. 
but  it  is  otherwise  in  case  of  an  indorser,  508. 
when  a  plaintiff  in  an  action  on  a  bill  must  prove  a  prior  dcasand 

on  acceptor,  309. 
a  person  once  discharged  by  reason  of  want  of  notice,  is  alwajs 

dischargedr309. 
if  two  or  more  parties  to  a  bill  discharged  by  want  of,  and  one 

afterwards  pays  it,  he  cannot  recover  proportion  of  the  money 

paid  for  the  other,  3Q9i 
positive  proof  of  notice  must  be  given  and  it  cannot  be  left  ta 

inference,  518. 

NOTICE  OF  NON-PAYMENT, 

The  rules  in  general  same  as  ta  ease  of  non-aeeepiamce,  (see  tkerrfort 
**  Notice  of  Nan- Acceptance,**) 

I.  Of  the  necessity  of  giving  notice,  594  to  595.  256  to  278. 
why  notice  required,  257*  594. 
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NOTICE  OP  NON.PAYMENT--<c(m^ii«<l). 

1.  Of  the  neceuity  of  giving  notice — (continued)' 

on  non-payment  of  a  foreign,  at  well  as  an  inland^  notice 

must  be  given,  394,  5. 
governed  by  nearly  same  roles  as  in  case  of  non-acceptance, 

394.  250.  7,  8.---(See  "  Notice  of  Non- Acceptance.") 
want  of  effects  in  drawee's  bands,  when  excuses  omission  of, 

394,  258  to  278.— (See  "  Effectsr) 
but  few  other  circumstances  will  have  that  effect,  394. 
when  bill  has  been  protested  for  non-acceptance,  and  notice 

thereof  given^  no  protest  or  notice  necessary,  394* 
but  it  is  usual  to  do  so,  394. 
after  regular  notice  of,  and  an  engagement  to  present  bill 

again,  and  doing  so,  but  omitting  second  notice,  this  will 

not  prejudice,  394. 
persons  who  are  bankers  for  drawer  and  acceptor,   and  who 

receive  bill  from  drawer,  and  acceptor  tells  them  not  to 

pay,  a  general  notice  suffices,  394,  5. 
if  a  note  is  payable  at  a  banker's,  no  notice  necessary,  395« 
an  figrcement  not  to  put  note  in  suit  till  a  certain  act  is  done, 

will  not  excuse  the  omission  of  notice,  395. 
for  other  points,  see  256  to  278,  and  301  to  309. 

2.  Form  and  mode  of  giving  notice,  395  to  3^9. 

the  rules  relating  to  non-acceptance  here  prevail,  395. — (See 

•'  Protest"  "  Notice  of  Non^  Acceptance/') 
a  verbal  notice  of  dishonor  of  an  inland  bill  is  sufficient,  and 

if  no  person  at  home  it  is  not  necessary  to  leave  or  send 

a  written  notice,  395. 
notice  should  be  sent  to  all  the  parties  to  whom  holder 

means  to  resort  for  payment,  399- 

3.  Of  the  time  when  notice  miut  be  given^  399  to  408. — (^ee  '^  No* 

tice  of  Non' Acceptance/*) 
the  holder  mast  prove  that  notice  was  given  in  due  time, 

400.n.  3.  518. 
notice  may  be  given  on  the  last  day  of  grace,  401. 
the  usual  practice  on  such  •occasions,  401. 
in  no  case  necessary  to  give  notice  on  the  day  of  refusal  to 

pay  an  inland  bill,  401.  365. 
each  party  has  one  entire  day  after  that  on  which  he  received 

notice,  to  give  notice  to  his  immediate  indorser,  401.  366. 
and  such  notice  may  be  sent  by  the  two-penny  post,  however 

near  the  parties  may  live,  401. 
and  where  parties  do  not  reside  in  or  near  London  sufficient 

to  give  notice  by  the  next  practical  post,  402. 
notice  may  be  sent  by  private  hand  if  it  arrive  on  same  day 

as  the  post,  though  a  few  hours  later,  402, 3. 
if  each  party  forward  notice  on  the  day  after  that  on  which 

he  received,  it  will   be  sufficient,  though  they  reside  in 

London  or  elsewhere,  402. 
decisions  establishing  these  rules,  402  to  408. 
notice  must  be  given  in  a  reasonable  time,  402. 
what  19  a  reasonable  time,  402. 
what  is  a  reasonable  time  in  regard  to  sending  notice  by  the 

post,  or  by  a  private  hand,  402,  3. 
what  has  been  deemed  laches  in  regard  to  notice  sent  by 

post,  403,  4,  5,  6,  7. 
Where  notice  was  sent  by  holder  to  the  fifth  indotser  on  one, 

and  he  on  next  to  the  fourth,  and  so  on,  due  diligence  has 

been  used^  404. 

3fS 
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NOTICE  OF  NON-PAYMENT— <co««iiiff(f). 

3.  Of  the  time  nhem  notice  must  be  gken — (continued). 

when  a  bill  is  deposited  with  a  banker,  who  presents  same 

for  payment  on  Saturday,  and  is  refused,  and  he  gave 

notice  to  principal  on  Monday,  and  he  on  Monday  nigbt 

by  two-penny  post  to  last  indorser»  this  sufficient,  404. 
a  banker  formerly  considered  bound  to  give  notice  on  the 

very  same  day  if  his  principal's  bill  is  dishonored,  404. 
not  so  nowy  he  being  considered  as  distinct  holder,  404,  n.  S. 

405.  ' 

where  a  bill  was  lodged  with  a  banker  who  presented  same  on 

the  4th,  gave  notice  to  the  indorsee  on  the  5th,  and  to  the 

drawer  on  Cth,  is  sufficient,  405. 
the  holder  of  a  dishonored  bill  is  not  bound  to  post  off  im- 

mediately  with  notice,  omissis  omnibus  aiiis  negotiis,  405. 
but  if  a  notice  is  sent  by  post  it  must  be  put  in  at  such  a 

time,  that  it  may  he  received  on  the  morning  of  the  day 

after  that  on  which  the  sender  had  notice,  40o,  7- 
doubtful  whether  drawer  is  or  is  not  discharged  if  it  is 

proved  that  one  indorsee  has  omitted  to  give  due  notice  to 

his  indorser,  407* 
want  of  due  notice  is  excused  by  the  holder's  religion  for- 
bidding him  to  attend  to  secular  affairs,  407* 
or  by  the  drawer  or  indorser  absconding,  407* 
when  notice  is  to  be  given  to  a  banker  it  must  be  in  thf 

usual  hours  of  business,  407* 
to  others,  time  of  day  not  material,  407- 

4.  Btf  whom  notice  should  be  given,  407. 

rules  the  same  as  in  case  of  non-acceptance,  292  to  295-- 
(See  "  Notice  of  Non-Acceptance,") 
*&•  To  whom  notice  shoidd  be  given^  407* 

rules  the  same  as  in  case  of  non-acceptance,  295  to  2S7»^ 
(See  "  Notice  of  Non-Acceptance.**) 
6.  Liabilities  of  the  different  parties  thereupon^  407* 

rules  the  same  as  in  case  of  non-acceptance,  298  to  301. — 
(See  '*  Non-Acceptance,") 
7«  How  consequences  of  laches  waived^  407i  8. 

rules  the  same  as  in  case  of  non-acceptance,  301  to  309>-^ 
(See  "  Notice  of  Non- Acceptance/^- 

NOTING-KSee  "  Protest/'  «  Notice,"*  *«  Notary.") 
of  a  bill,  what  it  is,  280,  398. 
how  far  supplies  place  of  protest,  280. 

OBLIGATION— (Sec  *'  LabUity.") 

OBLIGEE, 

of  a  bond,  when  assigned,  action  must  be  brought  in  name  of  the  ori- 
ginal obligee,  6. 

who  has  assigned  over  a  bond  and  then  become  a  bankrupt,  may  sup 
port  an  action  on  it,  10. 

of  a  bond,  with  a  surety,  giving  time  for  payment  of  it^  without  surety's 
consent,  surety  discharged,  374. 

OBLIGOR, 

of  a  bond,  a  release  to,  or  set  off  due  to,  from  obligee,  a  bar  to  any 

actiop  by  an  assignee,  6. 
action  against  one  of  two  obligors  on  a  -joint  and  several  bond,  and 
taking  him  in  execution,  no  bar  to  an  action  against  the  other,  444. 
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OFFICE, 

recommendation  to  a  public,  no  consideration,  QS* 
purchase  of,  no  consideration,  9^. 
sale  of,  illegal,  102. 

OLD  STYLE— (See  "  StjfU.") 

of  old  and  new  style,  where  they  prevail,  336,  7* 

OR  ORDER,  WORDS  OF— (See  «  Indorsement;'  "  Trans/tr.*') 

of  bills  payable  to,  85  to  86. 

not  essential  that  they  should  be,  85. 

if  the  bill  is  intended  to  be  negotiable,  these  or  other  words  of  transfer 
ought  to  be  inserted,  86. 

if  omitted  by  mistake,  they  may  be  inserted  afterwards  without  a  fresh 
stamp,  86. 

and  such  insertion  will  not  invalidate  them,  132. 

if  a  bill  or  note  is  payable  to  order  of  plaintiff,  it  may  be  stated  in  de- 
claration to  be  payable  to  him,  450,  450. 

no  necessity  to  aver  that  he  made  .no  order,  456, 460* 

bills  payable  to  the  order  of  a  fictitious  person  may  be  treated  against 
all  aware  of  the  fact  as  bills  payable  to  bearer,  457* 

OUTLAWRY, 

of  two  out  of  three  defendants  io  a  joint  action,  will  not  dispense 
with  proof  of  the  joint  liability,  490. 

OVER  DUE  BILLS— (See  "  Indorument:') 

of  the  transfer  of  a  bill  after  it  is  due,  163.  iS^ — (See  ''  Indorse* 
meut:') 

PARDON, 

soliciting  a  pardon  is  no  consideration,  SS* 

PAROL— (See  ^*. Agreement;'  "  Contract.") 

assignment  of  a  chose  in  action  by,  vests  equitable  interest  in  assignee, 

n.  6.  9. 
contracts  in  actions  on,  consideration  must  be  proved,  13. 

includes  unsealed  written  and  verbal  contracts,  but  not  bills 
or  notes,  13. 
an  agent  may  be  appointed  by,  and  in  general  is,  31. 
agreement  to  renew,  no  evidence  as  a  defence  to  an  action  on  a  bill, 
6l.  2.  478. 

PAROL  ACCEPTANCE-<See  "  Acceptance.") 
how  far  binding,  222. 

PARTIAL 

acceptance,  law  applicable  to,  237,  S. — (See  **  Acceptance,*^ 
indorsement,  law  applicable  to,  180. — (See  "  Indorsement,*^ 
payment,  does  not  discharge  drawer  or  indorser,  380. 

by  the  drawer  when  don't  discharge  acceptor,  382. 

PARTICULAR  FUND— (See  •'  ConHngency;'  "  BiiU  of  Exchange.'^ 
/     bills  payable  out  of,  when  invalid,  55. 

promissory  notes  payable  out  of,  when  invalid,  430* 

PARTICULARS  OF  DEMAND, 
e    must  state  consideration  of  the  bill,  if  intended  to  proceed  at  trial  oa 
common  counts,  466. 
interest  recoverable  under  them|  stating  action  brought  to  recover 
amount  of  note,  539* 
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PARTIES— <Scc  "  BilU  of  Exchange;' "  Infant,"  "  Feme  Covert;'  «  Jgent;* 
•*  Partner.") 
genernl  observation  upon  peculiarities  of  a  bill,  2. 
to  a  bill  in  general,  18  to  53. 
different  parties,  18. 
capacity  of  tbem,  18  to  q6. 
number  and  names,  26  to  30. 
how  a  person  may  become  so,  30. 

by  agent,  30  to  32— (See  "  Agent;*) 
by  partner,  32  to  62— (See  *'  Partner."^ 

PARTNERS-r(See  "  Partnership;' "  Company  Incorporated) 
difference  between,  and  a  joint  tenant,  39* 

act  done  by,  in  name  of  his  firm,  binds  such  firm,  39, 40.  l60.  18S. 
but  this  rule  does  not  bind,  to  the  execution  of  deeds,  40. 
cases  of  fraud  between  payee  and  holder,  43. 
doubtful  whether  he  may  guarantee  in  name  of  firm,  without  au* 

thority,  40. 
collusion  or  fraud  on  part  of,  to  impose  on  his  co-partners  with  know- 
ledge of  his  separate  creditor,  avoids  any  act  done  by  such  partner 

for  benefit  of  such  creditor*  41.  in  notes  on  latter   part  of  case 

Swan  V.  Steele,  7  East.  210.  [liability,  41. 

no  stipulation  in  partnership  deed  releases  the  co-partners  from  their 
but  on  proof  of  such  a  clause,  and  bill  or  note  issued  without  the 

knowledge  of  other  co-partners,  consideration  must  be  proved,  42. 
deceased,  his  executor  liable  in  equity  on  such  a  bill  or  note,  42. 
partner  not  bound  where  the  least  fraud  is  discovcrablcf  on  the  part  of 

the  creditor,  43. 
how  far  rule  applies  in  case  of  an  antecedent  debt,  44. 
what  will  and  what  will  not  raise  a  presumption  of  fraud  or  ccllusioo, 

445.— (See  "  Fraudr) 
subsequent  approbation  implies  previous  authority,  45. 
but  express  notice  from  rest  of  partners  that  they  would  not  be  liable, 

releases  them,  45. 
but  persons  being  partners  in  a  particular  concern  only,  are  not  liable 

on  bills,  &c.  drawn  by  one  co-partner  in  name  of  firm,  in  relation  to 

another  concern,  46. 
how  far  bankruptcy  of  one  partner  disables  him  from  using  the  name 

of  the  firm  effectively,  46.— ^See  **  Bankrupt.") 
how  far  dissolution  of  partnership  by  agreement  notified    in  Gazette 

disables  him,  47* 
and  when  one  partner  after  such  dissolution  draws  bills,  the  othen 

need  not  apply  for  injunction  to  discharge  them  from  liability,  47* 
what  IS  notice,  and  what  has  been  deemed  notice,  48. 
affected  by  an  admission  made  after  dissolution  of  a  previous  partnership 

transaction,  48. 
two  persons  drawing  a  bill,  and  both  signing  name,  considered  by  law 

as  partners,  though  indorsement  by  one  only  bad,  49* — (See  *'  h^ 

dorsement,") 
having  an  express  authority  to  act  for  alU  must  be  guided  by  it,  50. 
having  an  express  authority  after  dissolution  to  receive  debts,  does  not 

empower  him  to  draw  a  bill,  50. 
refusing  to  sign  a  notice  of  dissolution,  the  rest  may  file  a  bill,  51. 
issuing  bills  in  name  of  firm,  co-partners  may  file  a  bill,  51. 
drawing  a  bill  in  name  of  firm,  must  state  it  accordingly,  51. 
otherwise  partnership  not  liable,  51. 
but  this  rule  does  not  extend  to  the  acceptance  or  indorsement  of  a 

bill,  previously  drawn  on  the  firm,  51,  226. 
drawing  bills  in  his  own  name,  and  applying  proceeds  to  partnership 

account,  co-partners  not  liable,  51. 
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rAKmVMS^cwtinuei). 

bat  thit  has  been  decided  otherwise,  52. 

whcD  a  bill  is  dntwn  by,  in  name  of  firm,  how  to  sign  it,  1 16. 

how  to  declare  on  a  bill  drawn  by  one,  in  name  of  firm,  110. 

how  far  bankruptcy  of  one  partner  restrains  the  acts  of  the  solvent 

partner,  49— -(See  *'  Bankrupt;*  and  •*  Bankruptcy:^ 
may  indorse  bills  in  name  of  firm,  l6o. — (See  ^*  Jndonement.'^ 
notice  of  dishonor  of  a  bill  to  one,  notice  to  all,  297. 
payment  to  one  partner,  in  name  of  several,  good,  358* 
if  a  merchant  joins  his  clerk's  name  to  his  firm  as  partner,  an  action 

must  be  in  their  joint  names,  439* 
unless  distinctly  proved  that  he  had  no  interest,  439* 
acknowledgment  by  one  partner  to  bind  another,  to  take  case  out  of 

the  Statute  of  Limitations,  must  be  clear  and  explicit,  479* 
proof  of  fidmission  by  one  partner  of  the  hand-writing  of  another,  to 

an  acceptance,  is  enough,  43S. 
the  declamlions  of  one  partner,  how  far  evidence  against  another,  490. 

—(See  "  JdmtmoM,"  "  Bvidemce.") 
after  partnership  established,  admission  of  one  partner  evidence  as  to 

joint  contracts  against  another,  as  well  before  as  after  dissolution, 

508.  490.— (See  "  Jdmiuion;'  "  Evidence.*') 
when  one  partner  may  be  called  to  prove  that  another  had  no  authority 

to  draw  bill  in  name  of  firm,  528. 
and  when  bankruptcy  of  the  firm  would  not  affect  the  competency  of 

witness,  528. 

PARTN£RSHIP--<See  «  Partnen/'  "  Company  Incorporated) 

after  dissolution  of,  by  agreement,  notified  in  Gazette,  a  partner  cannot 

use  the  name  of  firm,  47* 
what  is  sufficient  notice  of  dissolution  of,  48. — (See  *'  Notice.*^ 
a  dormant  partner  may  dissolve  without  notice,  48. 
firm  afiected  by  an  admission  after  dissolution  of,  and  previous  partner- 
ship transaction,  48. 
express  authority  given  to  a  partner  after  dissolution  to  receive  debts, 

does  not  enipower  him  to  draw  bills,  Stc.  50. 
a  partner  refusing  to  sign  a  notice  of  dissolution,  co>partners  may  file 

a  bill,  51.  [stated,  51. 

not  liable  on  any  bill  drawn,  &c.  by  one  partner,  unless  expressly 
otherwise  when  a  bill*  &c.  is  drawn  on  a  firm,  51. 
when  a  bill  is  indorsed  to  several  genera]  partners,  the  indorsement  of - 

one  suffices,  159* 
if  established,  the  proof  of  the  hand-writing  of  one  partner  to  an  ac- 

ceptence,  &c.  is  enough,  480.— (See  "  Hand-writing,"  ••  Evidence,") 
after  indorsement  in  blank,  no  proof  of  partnership  required,  though 

several  join  in  suing  on  the  bill,  &c.  504. 
the  names  uf  persons  in  partnership  may  be  suggested  to  a  witness 

called  to  prove  it  by  counsel,  506. 
admissions  of  one  partner  evidence  as  to  joint  contracts  against  the 

other  as  well  before  as  after  dissolution,  490,  508.rHS^  '*  Jdmis- 

iion,"  «*  Evidence.*^ 

PARTS  OF  FOREIGN  BILLS,  80, 1.— (See  "  Setter) 

PAYEE 

of  a  bill  of  exchange,  who  is,  1.2^. 

where  two  persons,  not  in  partnership,  are  to  bill  drawn  by  thcmselvet, 

with  both  their  names  attached,  fa^th  must  indorse,  49. 
right  of  action  not  affected  by  a  release  fron\  drawer  to  acceptor,  6. 
same  with  regard  to  a  set  off,  6. 
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PAYEE— (con^mwcif). 

the  wish  of  to  indulge  the  maker  of  a  bill  or  note  expressed  in  such 

note,  is  not  a  contingency,  6i. 
forgery  of  an  indorsement  of,  to  one  part  of  a  foreign  bill,  no  defence 

to  an  action  on  the  other  parts,  81. 
where  a  inis-description  of,  will  not  vitiate  a  bill,  83. 
of  a  bill  originally  founded  on  a  good  consifleration*  indorsing  ^^ame 

over  for  a  usurious  contract,  how  far  such  bill  is  %oid,  104 — but  2>ce 

Appendix,  69^^ 
delivery  of  a  bill  to  is  not  essential  to  Test  legal  interest,  122.  181. 
alteration  of  a  bill  by,  in  what  particular,  invalidates  the  same,  134. 
when  a  payee  mentioned  in  a  bill,  he  must  indorse  to  give  third  person 

interest,  171*  134. 
may  make  a  conditional  indorsement  before  acceptance,  and  thus  bind 

the  acceptor,  179- 
may  make  a  qualified  indoi'sement,  180. 
when  omission  of  notice  of  dishonor  to,  is  material,  26 1. 
payee  of  a  note  lending  name  to  give  it  credit  is  iniitled  to  notice  of 

dishonor,  though  he  knew  maker  was  insolvent,  26l. 
payment  of  a  bill  made  to,  unless  he  be  holder,  inoperative,  358. 
payee  of  a  check  receiving  the  money  on»  afier  knowledge  of  the  bank- 
ruptcy of  the  drawer,  when  he  may  be  sued,  360. 
payment  of  a  bill  to,  who  is  holder  of  the  same,  by  bequeathing  a 

larger  legacy  than  amount  of  bill,  is  not  valid,  369. 
of  a  bill  may  sue  acceptor,  whether  he  accepted  as  drawee,  or  for 

honor  of  drawer,  and  in  such  case  drawer  also,  439« 
when  his  identity  with  a  person  making  indorsement  must  be  proved, 

500.— (See  "  Evidence^'  ••  IdentUy:') 

PAYMENT.^See  "  Presentment  forFaymenty"  "  Receipt.'^ 
General  Points^ 

of  a  debt,  when  should  not  be  to  an  ag^t  or  attorney,  559- 
till  payment  of  a  bill  by  the  acceptor,  it  may  be  transferred  ad 

infinitum,  168. 
payment  of  by  acceptor  will  discharge  all  parties  to  it,  445. 
for  the  honor  of  a  bill  gives  a  right  of  laction  to  the  person  making 

such  payment,  I68.  [16'9.  ISl. 

'  and  after  payment  of  part,  it  may  be  indorsed  over  for  the  residue, 

a  policy  of  insurance  may  be  effected  for  securing  the  payment, 

182. 
of  a  bill  by  a  prior  party,  discharges  the  subsequent  one,  189- 
application  for,  must  be  made  though  the  bill  be  lost,  19-^- 
of  a  bill,  if  made  without  knowledge  of  laches,  whether  it  may  be 

recovered  back,  307- 
of  one  bill  by  giving  another,  does  not  prevent  holder  suing  on 

the  first,  in  case  the  latter  is  not  paid,  125. 
part  payment  of  a  bill  is  a  waiver  of  neglect  to  make  presentment 

for  payment,  319* 
!•  By  and  to  xvhom  payment  of  a  hill  may  be  made,  357  to  364. 

may  he  made  by  any  of  the  parties,  and  even  by  a  total  stranger, 

357* 

ma)  be  made  by  the  bail  of  either  of  the  parties,  357* 
but  not  so  as  to  charge  a  prior  party,  441. 
should  be  made  to  the  real  proprietor  of  the  bill,  358. 
to  one  of  several  partners,  358. 
or  to  some  person  authorized  to  receive  it,  358. 
|o  payee,  unless  holder^  is  inoperative,  358. 
Und  if  a  bill  is  payable  tp  A*  B.  and  not  negotiable^  A*B.^mQst 
demand  paytnent,  358* 
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J^AlTMENT— (cofiriiftffcO. 

i.  B^  and  whom  payment  of  a  bill  may  be  made — (continued)* 

if  holder  dead,  when  payment  must  not  be  made  to  his  personal 

representative,  358. 
but  such  payment  to  a  person  who  has  probate  of  a  forged  will, 

valid,  358. 
on  a  bill  payable  to  A.  or  order,  for  use.  of  B.  payment  must  be 

to  A.  358. 
if  a  bill   beneficial  to  a  minor,  valid,  but  to  a  married  woman, 

after  knowledge  of  that  fact,  is  not,  358. 
how  far  payment  to  a  person  who  had  authority  to  receive  it,  but 

which  is  afterwards  revoked,  is  valid,  358.  59» 
in  ordinary  cases  mere  production  of  the  bill  or  note  is  sufficient 

to  authorize  the  payment,  359' 
how  far  payment  of  a  bill  that  has  been  lost,  with  orwithout 

notice  of  it,  it  is  good,  359* 
but  payment  of  a  check  or  bill  before  due  will  not  discharge  the 

drawer,  unless  it  be  made  to  the  real  proprietor,  359* 
advisable  that  an   acceptor  should  not  pay  -liis  bill  before  due,  or 

after  notice  from  drawer  or  indorsee  not  to  do  so,  l68.  359* 
of  a  check  by  a  banker  under  suspicious  circumstances,  makes 

them  liable  to  repay  the  money  lo  drawer,  359. — (See  **  Banker.") 
how  far  the  payment  of  a  bill  transferable  only  by  indorsement  is 

protected,  360. 
to  a  bankrupt,  with  notice  of  the    fact,  ineffectual,  360. — (See 

*'  Bankrupt,'*  and  *«  Bankruptcy.") 
payment  by  a  bankrupt,  how  far  valid,  36lf  2. 
2.  At  what  time  payment  to  be  made^  364  to  367  • 

ought  not  to  be   paid  before  due,  and  if  it  be,  and  then  fraudu- 
lently refused,  fresh  holder  may  recover,  l68.  364. 
the  general  rule  is,  that  party  has  till  the  last  moment  of  the  day 

to  pay  money,  365. 
but  not  so  with  respect  to  foreign  bills,  and  when  payment  of  them 

must  be  made,  365. 
aDd  inlands  are  payable  on  demand  at  the  day  appointed  for  pay« 

ment,  365» 
and  if  bill  not  paid  when  demanded,  holder  may  immediately  re- 
sort to  drawer,  365.  [366. 
not  usual  to  give  notice  of  non-payment  till  the  following  morning, 
if  a  second  presentment  is  made  on   last  day  of  grace,  acceptor 

may  insist  on  paying  without  extra  expences,  366. 
but  if  no  second  presentment  be  made,  no  subsequent  tender  by 

acceptor,  even  with  such  extra  expences,  is  a  bar  toaciiony366. 
but  not  so  as  to  the  drawer  and  indorser,  366, 7* 
promissory  note,  unaccounted  for,  for  20  years,  is  presumption 

of,  367,  8,  9. 
5.  Paymeatf  how  made,  367  to  370. 

when   bill  payable  abroad  in  foreign  coin  which  has  been  reduced 

in  value,  how  much  should  be  paid,  367* 
war  between  a  foreign  country  and  this  will  sometimes  excuse  the 

obligation  to  pay  in  such  foreign  country,  and  when  it  will  not, 

300.  367. 
effect  of  payment  by  bills  sent  by  post  and  lost,  203,  4. — (See 

"  Post;*  "  Lost;'  '« Bill  of  Exchange.") 
if  payment  is  made  by  a  draft,  acceptor  not  discharged  if  holder 

use  reasonable  diligence  to  get  same  paid,  367- 
when  this  is  otherwise,  and  what  is  not  evidence  of  such  agree- 
ment, 367. 
4i(  the  effect  of  payment  by  a  draft,  J^Sjf  8,  9« 
by  bequeathing  a  larger  legacy  to  payee  than  amount  of  bill,  is 

not  good,  though  he  be  holder  of  the  bill  at  testator's  death,  369 
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^*  Of  ik€  efect  0^  gitiiig  time  to^  or  reieawmg  «cc^or,  571  to  379. — 
(See  '* Acceptor/'  "  Indulgence:') 
giving  time  for  payreent  on  renewing  the  bill  for  Tsluable  com»- 

fknuion  to  the  Bcceptor,  other  parties  to  tt  discharged,  371. 
and  this  though  they  had  notice  of  the  dishonor,  371. 
but  an  holder  may  fofbear  as  long  as  he  pleases  to  sue,  379»3. 

378. 
principle  on  which  thn  rule  founded »  373. 
same  rule  not  confined  to  bills,  373«  4.— (See  *^  Bomty**  **  OhUget.'J 
string  acceptor  to  execution,  and  taking  part  payment  and  sccarity 

for  residue,  with  exception  of  noniinal  sum,  indorscr  discharge^ 

374. 
and  letting  such  acceptor  oot  of  cnttedy  on  a  ca.  sa.  will  bare 

snne  effect,  375. 
bolder  taking  part  payment,  and  a  new  acceptance,  but  fetainnig 

old  bill  in  bis  bands,  such  agteemcnt  amounts  to  grring  time, 

375. 
and  such  agreemewt  will  discharge  other  parties^  though  diawcr 

had  no  effects  in  acceptor's  hands,  375. 
similar  indulgence  to  drawer  or  indorscr  dischaigcs  subseqaeil 

parties,  375. 
and  advances  made  on  a  note  payable  on  demand,  bcyoivi  time 

agreed    upon  between  plaintiff  and  the  drawer,  indoiser  di^ 

charged,  375. 
taking  a  cognovit  payable  by  Instalments  at  a  distant  time,  or  one 

without  gif  ing  time,  how  far  drawer  discharged,  25IX  375.  579* 
evidence  of  an  assent  or  a  promise  to  pay  after  tim^  gives  revencs 

the  rule,  376. 
and  drawer  making  assent  under  a  mistake  that  be  was  discbami^ 

may  be  sued,  376.  [37€L  7* 

but  if  assent  given  by  an  indorscr  to  the  acceptor,  be  may  not, 
when  the  laches  of  an  bolder  are  excused  for  want  of  eflects,  be 

may  give  time  to  acceptor  without  discharging  such  parties^ 

377. 
an  holder  for  a  valuable  consideration  of  an  accommodation  bill 

nay  prove  it  under  drawer's  eommiasioni  though  ha  has  taken 

security  from  acceptor,  377* 
the  same  rule  prevails  where  the  acceptor  is  merely  the  drawer^ 

agent,  377. 
bolder  may  receive  proposals  for  an  arrangement,  and  forbear  t» 

sue,  without  prejudice  to  claim  on  other  parties,  378. 
bow  far  an  agreement  ^  not  to  press  the  acceptor"  discbargca 

other  parties,  378. 
bow  far  an  offer  to  retain  the  bill  for  a  few  days,  AMule  to  diawcr, 

would  do  so,  379- 
an  express  agreement  not  to  sue  acceptor,  made  after  nolico  of 

non-payment,  but  without  consideration,  does  not,  379* 

5.  Of  receiving  part  paymewtf  380. 

an  holder  may  receive  part  payment  from  acceptor,  and  sue  other 

parties,  380. 
recovering  part  payment  from  drawer  does  not  discharge  acconif- 

modation  acceptor,  380. 
bolder  of  a  joint  and  several  note  may  enter  up  judgment  on  a 

cognovit  against  one,  and  levy  on  a  fi.  (is.  witnout  discharging 

the  other,  380. 
what  conduct  holder  should  pursue  on  presentment  for  payment 

on  a  partial  payment,  380. 

6.  Of  the  efect  of  induigen€€  to  prior  partidf  380  to  384.— (^  **  J»- 

da^cncc.") 
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VAYUEHT^continved). 

7.  Of  the  receipt  for  payment,  387  to  SSp.^Sce  "  Receipt  r^ 

8,  Of  the  effect  rf payment  and  payment  by  mistake,  389  to  393. 

payment  of  a  bill  by  mistake,  when  the  money  may  be  recovei«d 

back,  390. 
on  payment  of  a  forged  bill  the  money  cannot  be  recovered  back 

from  a  bond  fide  holder,  39O. 
exceptions  to  this  rule,  390. 
a  banker  who  received  money  for  a  specific  purpose,  and  applies  it 

to  another,    he  may  not  take  credit  for  amount,  390. — (S«e 

"  Banker.") 
if  a  defendant  in  consideration  that  plaintiff  would  stay  proceed- 
ings, agree  to  do  ccrtaili  acts,  and  omits  doing  one,  he  may  bt 

sued  again  on  the  original  cause,  391,  2. 
negotiable  bill  or  note  not  satisfied  by  the  bequest  of  a  legacy,  392. 
but  it  has  born  held  that  bill  is  discharged  by  an  entry  in  tes- 
tator's hand  that  debtor  should  pay  no  interest  on  the  principal^ 

unless  testator  was  distressed,  392. 
if  acceptor  give  another  money  to  lake  up  bill  in  an  action  against 

such  person  by  holder,  what  defence  may  be  set  up,  392* 
if  a  party  to  a  bill  request  another  to  pay  same  out  of  a  paiticular 

fund,  and  holder  gives  up  bilU  he  may  seek  payment  out  of 

such  fund,  393. 
if  a  banker's  cash  note  is  presented  in  due  time,  and  liisbonored,  it 

will  not  amount  to,  434'. 
how  to  enforce  the  payment  of  a  Bank  note,  4^S. 
a  payment  by  the  joint  maker  of  a  note  to  payee  within  six  ycars« 

is  not  sufficient  evidence  to  take  case  out  of  the  Statute  of  Li^ 

mitations,  as  against  the  other^  479- 

PAYMENT  SUPRA  PROTEST.. 

of  payment  supra  protest  in  general,  408  to  410. 

on  payment  of  a  bill  refused,  any  person  not  party  to  it  may  pay  it 

for  honor  of  drawer  or  indorser,  408. 
an  acceptor  having  made  a  simple  acceptance,  cannot  pay  in  bonoc  of 

indorser,  408. 
if  he  has  no  effects  of  drawer,  he  may  suffer  bill  to  be  protested^  and 

then  pay  it  for  honor  of  drawer,  408. 
in  which  case  acceptor  will  have  a  remedy  against  drawer,  408. 
a  party  paying  a  bill  supra  protest  that  has  been  accepted,  may  sue 

such  first  acceptor,  408. 
but  if  a  party  pay  it  for  honor  of  drawer,  be  has  no  action  against 

acceptor  of  bill  accepted  for  drawer's  accommodation,  409* 
no  bill  should  be  paid  for  honor  of  drawer  till  after  protest.  409* 
he  siiould  declare  to  a  notary  for  whose  honor  he  pays  it,  409* 
notary's  duty  on  such  occasion,  409. 

but  an  acceptor  supra  protest  may  pay  before  it  has  received  appro- 
bation of  party  for  whose  honor  he  did  so,  409* 
though  in  general  a  party  paying  a  debt  of  another,  has  no  action  for 

it,  it  is  otherwise  on  payment  of  bill  supra  protest,  409. 
in  which  case  he  recovers  on  the  count  for  money  paid  or  on  the  bill 

itself,  409, 
but  a  person  paying  a  bill  supra  protest  cannot  sue  an  acceptor  with- 

oiit  effects,  409. 
tlic  reason  for  this  exception  to  the  general  rule,  409*  460. 
such  party  may  sue  all  other  parties  to  the  biirexcept  the  person  whom 

he  paid,  441. 
by  acceptor  not  presumed  upon  receipt  on  back  of  bill,  unless  band* 

writing  of  the  person  intitled  to  make,  and  circulation  after  accepts 

ance,  524.— (See  "-4cc«yror,-  "JSric/ciwO 
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PERJURY, 

if  a  iMtrty  swear  an  affidavit  to  hold  to  bail,  and  it  is  mitrac,  kc  oaj 
be  indicted  for,  446. 

FLACE 

where  bill  made  must  be  stated  in  bills  under  £5 — 76^ 

not  necessary  in  other  bills,  thoogh  advisable,  7& 

of  payment  of  a  bill  need  not  be  stated  by  drawer,  118* 

but  if  it  is  intended  to  be  payable  at  a  certain  place  by  drawer,  it  nty 
be  inserted  in  body  of  the  bill,  or  in  the  direction  to  drawee,  118. 

where  to  present  for  payment,  321  to  352. — (See  ^  Fresetifmaii  for 
Payment.*') 

of  payment,  if  stated  in  body  of  bill  or  direction,  or  body  of  a  pro- 
missory note,  that  qaalification  of  contract  must  be  stated  in  the  de- 
claration, 321. 456. 

and  in  such  ease  a  presentment  there  must  be  proved,  321.  514. 

but  memorandum  at  foot  of  a  note  does  aot  make  same  payable  at  par* 
ticular  place  325.  463. 

if  accepted  payable  at  a  particular  place,  doubt  whether  preseatmeal 
there  necessary,  326,  7-  459. 

if  accepted  i^yable  at  particular  place,  senble,  avcment  of  present- 
ment there  unnecessary,  326,  7.  459. 

but  if  it  is,  it  must  be  proved  in  evidence,  327r  "•  !•  ^l^- (See 

"  Evidencer) 

whenever  mentioned  in  bill,  and  presentment  there  necessary,  it  mast 
be  averred  and  proved,  514. 

and  if  stated  in  the  declaration,  must  in  all  cases  be  proved,  514. 

^LEADING--(Sec  "  Declaratum,"  "  Debt/'  "  PUasr) 

consideration  must  be  alleged  in  actions  on  contracts  not  onder  seal^  7. 
^  no  allegation  of  the  invalidity  of  a  record  can  be  averred  in,.  12. 

the  illegal  consideration  of  a  specialty  must  be  stated  in,  13. 

when  word  "  at,"  inserted  before  drawee's  name,  in  a  bill,  such  instrw- 
ment  may  be  described  as  a  bill  or  promissory  note,  28,  n.  2. 

matters,  dehors  of  a  security,  may  in  all  cases  be  stated,  99^ 

when  a  bill  is  drawn  by  only  one  person  in  name  of  a  firm,  it  may  be 
averred  as  drawn  by  a  firm,  11 6. 

when  a  bill  is  made  payable  at  a  particular  place  by  drawer,  how  it 
should  be  set  forth  in,  118.  322. 

when  place  of  payment  of  a  note  is  placed  at  bottom,  it  masioot  be 
stated  in,  118. 

when  one  partner  is  a  bankrupt,  in  an  action  on  a  bill  or  note,  it 
should  not  be  stated  in,  that  such  bankrupt  joined  ki  the  indorse- 
ment, 150. 

in  an  action  on  a  bill  need  not  state  that  it  was  delivered,  181.      [181. 

aver  notice  was  given  of  indorsement, 

when  a  bill  is  accepted  after  due  in,  it  may  be  stated  to  be  accepted  ac- 
cording to  tenor,  220. 

an  averment  in  pleading  that  bill  presented  in  due  time^  evidence  that 
it  was  impossible  to  do  so,  may  be  received,  3 19* 

when  bill  or  note  payable  at  particular  place,  no  necessity  to  aver  no- 
tice of  dishonor  to  acceptor  of  bill  or  maker  of  note,  323. 

a  special  refusal  at  the  particular  placie,  324. 

if  a  promissory  note  be  stated  to  be  payable  at  a  particular  place,  and 
it  turn  out  that  place  is  named  only  at  the  bottom  of  it,  it  is  a  £stal 
variance,  326. 

for  points  in  pleading,  relating  to  averments  of  presentment  for  pay- 
ment at  particular  places,  323  to  332. 

in  an  action  for  usury  on  a  check,  the  forbearance  shoold  be  stated  in 
to  be  from  time  when  paid,.  412.- 
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PLEADING~(coitfwiierf). 

notes  made  out  of  England  should  not  be  stated  to  have  been  made  ac« 

cording  to  statute,  419« 
bankers  cash  note  stuted  as  promissory  notes,  423. 
but  if  indorsed,  may  be  declared  on  as  a  bill  against  tndorser,  424. 
when  special  pleas  necessary  in,  480,  81. — (See  **  Defence^**  *'  FUms.^') 

PLEAS— (See  "  Defence.") 

to  an  extent  in  aid,  that  a  bill  was  drawn  upon  him  by  original  debtoFt 

which  is  not  due  till  after  inquisition  taken,  is  good,  477* 
and  this,  though  defendant  refused  payment  and  original  debtor  kx^l  <i 

wp»  477. 
under  the  Stat,  of  Limitations,  what  proper,  478. — (See  **  Lmitaiiom,^ 

when  a  special  plea  necessary,  480,  81. 

infancy,  coverture,  tender,  set-oflf,  bankruptcy,  insolvency*  and  Stat«  «f 

Limitations,  should  be  pleaded  specially,  481. 
what  evidence  admissible  under  the  general  issue^  480,  81.— (Sce''£i»- 

dence"  "  Defence:') 

POLICY  OF  INSURANCE, 
gaming  in  a,  illegal,  102. 

must  be  interested  in  the  thing  insured,  or  invalid,  102. 
may  be  effected  for,  to  insure  the  payment  of  a  bill  or  notc^  182* 

POST. — {See  "  Notice  of  Non-Acceptance  and  Non-payment,'^ 

notice  of  dishonor  of  a  bill   sent  by,  sufficient,  and  in  all  cases  the 

safest  method,  285, 6. 
and  this,  even  though  the  letter  should  miscarry,  285,  6. 
notice  of  dishonor  sent  by  private  hand,  and  arriving  a  day  afier  post* 
parties  are  discharged,  28£.  {28£« 

otherwise  if  no  essential  delay  take  place  in  tending  by  a  private  hand, 
when  notice  sent  by  twopenny  is  sufficient,  287- 
and  all  notices  sent  by,  ought  to  be  put  into  the  receiving-house,  287« 
where  there  is  no  post,  how  holder  «hould  give  notice,  287,  8. 
how  notice  of  dishonor  should  be  given  by  the  post,  29 1  • 
bill  or  note,  payable  on  demand,  may  be  sent  by  post  day  after  deli- 
.  vered,  350. 
notice  of  non-payment  may  be  sent  by«  however  near  the  parties  maj 

live,  401. 
and  where  the  parties  do  not  reside  in  Loudon,  notice  may  be  sent  hf 

'the  next  practical  post,  402. 
what  is  a  rrasonablc  time  in  regard  to  sending  notice  by,  402. 
what  has  been  deemed  laches  in  regard  thereto,  403,  4,  5, 6,  7* 
the  court  will  not  consider  whether  the  time  of  receipt  corresponds  with 

the  time  when  a  letter  sent  by,  would  arrive,  405. 
but  if  notice  is  sent  by,  the  letter  must  be  put  into  at  such  a  time  thatit 

may  arrive  on  the  morning  of  the  day  after  the  sender  received  no- 
tice, 406,  7. 
mode  of  proving  forwarding  a  letter  by  post,  521,  2. 
post-mark  evidence  of  time  and  place  when  and  where  letter  put  into 

the  post-office,  521. 
proof  notice,  or  other  paper,  sent  by  post  in  mercantile  transactions, 

always  sufficient,  52 1. —-(See  "  Evidence,*') 
question  sometimes  arises  as  to  what  is  the  requisite  proof  of  the  fact 

of  sending  by  post,  221. 
instance  and  example  each  way,  521,  22. 

POSTMASTER. 

general,  not  liable,  if  bills,  &c.  are  lost  out  of  letters  put  into  post- 
office,  193. 
deputy  may  be  sued  for  neglect  in  not  delivering  letters  in  ductime;  195# 
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POST-OFFICE.— (Sec  "  Po#0 

when  a  clerk  to  it,  may  be  called  to  give  evidence  as  to  genaioeness  of 

band-writingy  and  whetber  it  be  feigned,  494,  5,  6. 
argument  to  support  tbis  position,  495. 
«D  proof  of  notice  of  dishonor  given,  it  will  suffice  to  shew  that  a  letter 

containing  such  notice,  was  put  in  the  proper  post-office,  520,  21. 
post-mark,  evidence  of  time  and  place  when  and  where  letter  put  inta 

the  post-office,  521* 

POST-MARK.— (Sec  «  Past-Officer) 

PRACTICE.— (See  "  Actianr  "  Affidavit r  "  Arrest,"*  *'  Baiir  «  Declarm^ 
tion,"  "  Defence;'  "  Detmtrrer"  "  Error,''  «'  Exemjpthns:'  •«  /iirfgw 
went;'  **  Pleas  and  Pleading;'  "  Reference  to  Master;'  •*  Sta^g  and 
Setting  aside  Proceedings;*  "  Variance;'  **  Venue/') 

PRECEDENTS.— (See  "  4ffidavits!*  "  Dedarations,"  "  Judgments,"  "  AV 
iiee  to  prtrce.") 

Of  affidavits  to  hold  to  bail,  625,  6.— (See  '*  Affidavits.") 
on  promissory  notes, 

payee  against  maker,  625. 
the  like  in  another  form,  625. 
indorsee  against  maker,  625. 
indorsee  against  indorser,  625. 
^ofi  bills  of  exckange. 

payee  against  acceptor,  626. 
indorsee  against  acceptor,  626. 
payee  against  drawer,  default  pay  men  t>  626. 
indorsee  against  drawer,  626* 
the  like  on  default  acceptance. 
of  declarations. 
1.  In  assumpsit. — See  other  precedents,  i  Chitt.  on  Plead.  1  to  6l. 
on  promissory  notes, 

payee  against  maker,  69.6» 

payee  against  maker  of  a  note,  rayable  by  instalments^  ibr 

the  whole  sum  on  one  default,  029* 
the  like  for  one  instalment  due,  630. 
first  indorsee  against  maker,  630. 
statement  of  a  second  or  subsequent  indorsement,  632. 
short  statement  of  indorsements,  632.  [632. 

indorsee  agains|  indorser,  the  maker  having  refused  payment, 
Ml  checks  on  hankers. 

payee  of  check  against  the  drawer,  634. 
bearer  against  the  drawer,  635. 
M  inland  bills  of  exchange. 

payee  against  acceptor,  636. 

first  indorsee  against  acceptor,  638. 

second  or  subsequent  indorsee  against  acceptor^  638. 

drawer  against  acceptor,  on  a  bill  returned  to  and  taken  up 

by  drawer,  638. 
payee  against  drawer,  drawer  having  refused  acceptance,  640. 
payee,  &c.  against  drawer^  dec:  acceptor  having  refused  nay- 
ment,'64i.  [042. 

payee,  &c.  against  drawer,  where  drawee  could  not  be  found* 
payee,  &c.  against  drawer,  &c.  where  the  drawoe  had  no  ef« 

fects  of  the  drawer,  643. 
form  of  averment  of  demand  of  fresh  bill  when  a  bill  has 
been  lost,  644. 
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4m  foreign  bills  of  exchange* 

payee  against  acceptor,  645. 

drawer  or  indorscr  against  acceptor,  646. 

payee  against  drawer,  &c'.  bill  having  been  protested  for  fl<m* 
acceptance,  646. 

the  like,  the  bill  having  bccti  protested  for  non-payiaent,  tf47« 

payee  against  drawer  on  bill  protestedy  as  w^i  for  non-ac- 
ceptance as  for  non-payment,  649. 

indorsee  against  drawer  or  indoxser^  649. 
tA  debt. 

payee  of  note  against  maker,  649« 

payee  of  bill  agunst  drawer,  650. 
4^  siotice  tB  plaintif  to  prove  consideration^  651. 
if  Judgments. 

on  demurrer  and  reference  to  the  master,  651. 

by  default  and  reference  to  the  roaster,  652. 

^roilar  judgments  with  continuances  between  inteilociitoiy 
and  final  judgment,  663. 
rf  depositions  in  bankrnptcjg* 

affidavit  of  one  petitioning  creditor,  6SS» 

affidavit  of  several  petitwning  creditors,  65(i. 

affirmation  of  a  Quaker,  iiS, 

affidavit  to  obtain  country  commission,  656* 

proof  of  petitioning  creditor's  debt,  657* 

deposition  for  money  lent  on  bankrupt's  note,  657. 

on  bankrupt's  note  indorsed  by  a  third  person,  657» 

on  notes,  one  made  and  the  other  indorsed   by 

bankrupt,  658. 

on  a  bill  drawn  and  indorsed  by  bankrupt,  658. 

on  a  bill  drawn  by  bankrupt  and  indorsed  by  third 

person*  659* 
for  a  debt  secured  by  several  bills  stated  in  scfae* 

dule,  €59. 
form  of  a  clum,  660« 

PREFERENCE,  FRAUDULENT.— (See  «  Fraudulent  Prefereneer) 

PRESENTMENT  FOR  ACCEPTANCE.  206  to  215.— (See  «  Drawee^ 
*'  Acceptor,"  **  Non-Acceptance^*'  "  Notice  of  N on- Acceptance.**) 

1 .  IVhen  it  is  necessary^  206, 7. 

it  should  be  made  to  the  drawee  or  his  authorised  agent,  212. 

when  a  bill  is  drawn  payable  after  sight,  206. 

but  in  other  cases  it  is  not  necessary,  206. 

but  in  most  cases  advisable,  206. 

in  Bristol  it  is  not  usual  to  present  for  acceptance  or  to  accept,  206. 

drawer  and  indorser  may  be  immediately  sued  when  drawee  refuses 

to  accept,  206. 
the  bill  should  be  presented  for,  as  soon  as  possible,  206. 
when  an  agent  is  liable  for  not  presenting,  206. — (See  "  Agentn 
when  a  bill  is  not  directed  to  any  one,  but  is  accompanied  by  a 

letter  of  advice,  stating  who  is  to  be  the  drawee,  it  should  be 

shewn  to  that  person  for  his  acceptance,  207* 
and  if  he  refuse,  it  should  be  protested,  207. 
when  it  is  necessary  10  present  for,  and  holder  neglects  to  do  so, 

no  effects  in  drawee's  hands  is  sufficient  excuse,  207. 
and  it  is  the  same,  where  no  consideration  was  given  for  the  bill,  207. 

2.  Time  token  presentment  for  ^  should  be  made,  207  to  212. 

when  bill  payable  after  sight  it  should  be  presented  in  a  reasonable 
time,  207* 
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PRESENTMENT  FOR  ACCEPTANCE— (cowfwt/frf). 

2.  Time  when  presentment  for  should  be  made — {continued), 

what  has  been  deemed  to  be  a  reasonable  time,  210. — (Sec  "  Rea- 
sonable Time*") 

what  ha^e  been  deemed  laches  ia  this  respect  in  case  of  a  foreign 
bill,  and  what  not,  207,  8. — (See  "  Laches.") 

bolder  of  an  inland  bill  payable  after  sight  is  not  bound  to  pre- 
sent it  for  instantly,  209,  10. 

but  when  presentment  is  roadc^  it  should  be  in  the  usual  hours  of 
business,  212.  [212. 

but  a  war  or  accident  will  excuse  a  neglect  to  make  a  presentment, 
5.  Mode  of  presenting  for  acceptance^  212  to  214. 

the  bill  is  usually  left  24  hours  with  the  drawee,  212. 

but  this  roust  not  be  done  if  post  goes  out  in  the  interim,  213. 

when  drawee  cannot  be  found  at  the  place  where  he  is  addressed, 
the  bill  to  be  considered  as  dishonored,  213. 

but  if  he  have  removed,  the  holder  must  find  out  where,  and  pre- 
sent accordingly,  213. 

no  presentment  need  be  made  when  drawee  has  left  tbe  kingdom, 
214. 

if  drawee  is  dead,  presentment  should  be  made  to  his  personal  re- 
presentative, 214. 

when  a  bill  is  left  for,  and  holder  grants  him  time,  notice  sbould 
be  given,  214. 

need  not  be  proved  in  an  action  by  a  surety  against  acceptor,  274. 

neglect  to  make  when  necessary  discharges  the  other  parties  to  a 
bill,  301. 
4b  How  this  neglect  may  be  waived^  301  to  309. 

PRESENTMENT  FOR  PAYMENT, 

!•  When  presentment  for  payment  necessary  y  315  to  332. 

when  bill  payable  in  a  specified  time,  presentment  should  be  made 

when  due,  315. 
when  fto  time  specified  within  a  reasonable  time  after  receipt,  315. 
and  if  bolder  neglect  to  do  so,   he  cannot  afterwards  resort  to 

drawer  or  indorsers,  or  to  the  original  consideration,  315,  l6. 
a  person  who  has  guaranteed  the  due  payment  when  discharged  by 

neglect,  264.  [ment,  274. 

but  a  surety  for  the  acceptor  suing  him  need  not  prove  present- 
acceptor  supra  protest   may  object  on  want  of  presentment  to 

drawee,  313.  315. 
death,  bankruptcy,  or  known  insolvency  of  drawer  of  a  bill  or 

note  will  not  excuse  neglect  to  make  presentment,  317. 
In  case  of  death  presentment  should  be  made  to  executor,  317- 
if  there  is  neither  executor  or  administrator,  presentment  roust  be 

made  at  the  house  of  the  deceased,  317- 
loss  of  bill  no  excuse  for  not  applying  for  payment,  195. 
if  maker  of  a  note  shuts  up  his  house,  it  will  not  Buffice  to  make 

presentment  there,  317* 
if  maker  of  a  note  is  a  banker,  and  shuts  up  and  abandons  his 

shop,  how  far  presentment  at  such  shop  valid,  317* 
no  presentment  for  payment  necessary  when  there  has  been  a 

previous  refusal  to  accept,  300. 
if  holder  of  a  bill  be  dead  when  due  presentment  should  be  made 

by  his  executor,  318. 
to  whom  presentment  should  be  made  if  drawer  abroad,  318. 
ivhcn  a  bill  transferable  only  by  indorsement  is  delivered  to  a  per- 
son, without  such  indorsement|  presentment  ahouid  be  made«  31S» 


INDEX.  S17 

PRESENTMENT  FOR  PAYMENT— (cwi/tjur^cO. 

1 ,  fVhere  presentment  for  payment  necessary — {continued), 

check  need  not  be  presented  if  it  is  not  stamped  where  one  is  re- 
quired, 318. 

but  insaffictency  in  othe^  respects  no  excuse,  318. 

want  of  effects,  as  far  regards  drawer^s  liability^  is  an  excuse  for 
omission  of  presentment,  318. 

and  where  it  is  impossible  to  present  it  from  political  causes,  the 
same  rule  prevails,  319* 

and  evidence  to  this  effect  may  be  given  under  usual  averment  that 
bill  was  presented  in  due  time,  319* 

and  bill  taken  under  an  extent  from  the  Crown,  and  no  present^ 
ment  made,  does  not  discharge  the  parties  to  it,  319* 

consequences  of  neglect  to  make  presentment^  waived  by  part 
payment,  319* 

or  a  promise  after  default,  319- 

vfhat  other  acts  will  do  away  the  neglect  to  make  presentment,  319* 

a  promise  to  pay  made  to  holder  by  drawer  suspecting  bill  will  not 
be  paid,  is  no  excuse  for  neglect  to  present,  319- 

nor  will  acceptor's  telling  drawer,  that  he  could  not  pay,  excuse 
neglect,  though  the  acceptor  pay  part,  293. 

nor  will  other  knowledge  by  drawer  that  bill  will  not  be  paid  ex- 
cuse, 264. 

when  no  particular  place  named  in  bill,  no  presentment  need  be 
made  to  charge  acceptor  of  a  bill  or  maker  of  a  note»  320. 

and  this  though  bill  was  payable  on  demand,  321. 

but  when  a  particular  place  is  named  in  the  body  of  the  bill,  pre- 
sentment must  be  made  there  to  charge  either  the  drawer  or 
acceptor,  321. 

and  such  presentment  roust  be  averred  in  the  declaration,  322. 

and  if  it  is  not  stated  in  the  body,  but  only  at  the  bottom  of  the 
instrument  in  printed  characters,  the  rule  is  the  same,  322. 

but  if  body  of  a  bill  contains  a  request  to  pay  in  London,  and 
drawee  accept,  payable  at  a  banker's  there,  presentment  must 
be  made  there,  323. 

but  these  rules  do  not  prevail  if  a  promissory  note  payable  gene* 
rally  in  body,  and  contains  a  memorandum  at  the  foot,  making 
it  payable  at  a  particular  place,  325. 

and  in  a  declaration  on  such  note,  if  it  is  alleged  to  be  payable 
at  a  particular  place,  it  is  a  fatal  variance,  326. 

when  a  bill  is  accepted  payable  at  a  named  place,  how  far  pre* 
sentment  for  payment  is  nccessliry  there,  326.  332. 

a  neglect  to  make  preseiument  for  payment  will  not  discharge  ac- 
ceptor, 328. 

but  as  there  is  doubt  on  this  subject,  it  is  advisable  in  all  cascs'  to 
make  presentment,  331. 

and  in  order  to  charge  drawer  or  indorser,  presentment  must  be 
made  at  place,  332. 

and  neglect  to  make  presentment,  will  discharge  a  person  gua- 
ranteeing the  due  payment  of  a  bill,  264.  332. 

and  if  bill  payable  at  a  banker's,  presentment  must  be  in  usual 
banking  hours,  332. 

and  if  a  bill  is  payable  after  demand,  presentment  must  be  made, 
332.— (See  «'  Place.*') 

2.  By  and  to  whom  and  where  presentment  should  be  made^  332  to  335. 

—(Sec  last  Head). 
by  the  holder  or  his  agent  to  the  person  on  whom  bill  drawn,  332. 
and  a  person,  holder  of  a  bill  payable  to  his  own  order,  may  mak« 
it,  332. 

3g 
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2.  B^  €md  to  vAoffi  and  xc/tere  pres€Himen$  ikouU  U  ma4€ — {contwi^,. 

may  be  made  at  the  hou^e  of  the  acceptpr,  i^nd  no  nee4  of  a  de« 

mand  in  person,  332. 
and  it  is  tbe  sam^  as  if  ^i^de  at  place  appointed  (or  p^yipent,  333. 
\vhcn  it  m^y  be  made  i|t  acceptor's  Kgent,  333. 
and  when  an  instrument  is  payable  at  one  of  two  plfces,  present- 
ment ^o  Xh^  OM  or  the  other  sufficient,  333* 
and  in  an  action  on  such  instrument^  no  defence  to  say,  if  it  had 

been  presented  at  the  other,  it  would  have  bi^eii  paid,  333. 
when  bill  is  accepted,  pay^bk  4t  i^  pi^rticular  place*  presentment 

must  be  there,  333. 
and  if  such  presentment  is  ff^^lei  and  paymcot  refused,  no  fur- 

the.r  ne^  be  madei  333. 
and  if  the  person  at  whose  house  bill  payable  U  no  party  to  it, 

an  answer  there  is  sufficient,  333. 
if  such  person  be  holder,  an4  h«  fiod^  po  efiepts,  M  mi^  treat  bill 

as  dishonored,  334. 
a  bill  or  check  payable  at  i^  hapke^'^,  presentment  tp  their  cleric 

at  clearing  house,  sufficient,  334* 
if  drawee  removed,  holder  qiuat  find  out  ffhitheTf  and  present 

there,  334. 
but  if  he  has  absconded,  or  never  lived  there,  holder  need  not 

make  any  further  iuquiiies,  334* 
if  he  ha9  left  the  country,  what  pras^mcnt  will  do,  334,  5. 
if  drawee  de^  bolder  should  enquire  for  his  personal  represen* 

tativc,  and  in  ci^  there  is  none,  should  preb^t  at  deceased'a 

house,  335. 
and  in  order  to  charge  indorser,  no  demand  (ox  payi^ent  need  ba 

made  00  dr^DYer,  3^3^. 

3.  Timtiwhtn  to  be  pr<stiiJtted  ftn;  pa^fmrnff  5SS  to  341.~(Sfe '*  Con* 

putaiion  of  Time;'  "  Da^s  of  Grace,''  "  Ttme/'  •*  Usamoer) 
depends  on  the  terma  of  tbe  instrument  itself,  335. 
^nd  when  no  t^me  expressed,  depends  on  other  circumstances,  335. 
when  ought  to  be  made,  determined  by  the  court,  336* 
holder  receiving  bill  near  time  when  dae,  is  no  excuse  for  omis- 
sion of  presentment,  336, 
no  days  of  grace  allowed  when  bill  is  payable  on  demand,  336. 
all  other   bills  allowed   them,   336.--(See    ^*  Daj/9  rf  Grmce^ 

"  Vsancer) 
by  what  style  the  bill  is  to  be  calculated,  33|S,  7.— (See  *\  StyU^) 
at  or  near  Hamburgh  tbe  holder  not  bound  to  present  bill  until 

<^]eventh  d^y  after  it  is  due,  33^. 
but  this  rule  seems  to  vary  from  the  Hamburgh  ordinance,  359- 
when  last  day  of  grace  in  England  is  on  a  Sunday,  Chriuroaa-* 

day,  or  Good  Friday,  presentment  must  be;  on  the  preceding, 

340. 
in  other  cases  presentment  before  third  day  is  9^  nullity,  341. 
when  bills  payable  at  "usances  should  bo  presented,  341  lo  343. — 

(See  •*  Usances:') 
when  bills  payable  after  date  or  after  sight,  343.  to  345, — ^(Sec 

"  Date;'  "  At  Sight:*) 
When  hilUy  notes,  and  checks  payable  on  demand  should  be  pretemted^ 

345  to  353.— (Sec  *'  Demand"  "  Reasonable  Time:') 
no  days  of  grace  allowed  on  such  bills,  343. 
should  be  presented  within  a  reasouable  time  after  receipt,  345* 
what  is  reasonable  time,  a  question  of  law  and  fact,  34^. 
reasonable  tim^  must  be  accommodated  to  the  other  business  and 

affain  of  life,  34r;. 
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IVhen  IriHs,  notetf  and  checkt  payable  on  demand  should  he  pre» 
rented — {continued), 

and  a  bill  or  note  need  not  be  presented  the  same  day  issued^  and 
twenty-four  hoars  is  a  reasonable  time,  34/;  S,  9. 

bill  or  note  given  for  cash  to  a  person  making  his  lii'elibood  by 
profit  on  such  bills,  what  is  reasonable  time,  difficult  to  say,  347- 

but  when  given  in  payment,  any  time  beyond  usual  course  of 
business,  is  unreasonable,  347* 

a  presentment  of  such  a  bill  or  note  the  day  after  receipt  is  suffi« 
cient  if  made  within  usual  hours  of  business,  347,  8. 

and  this  rule  prevails  when  the  bill,  &c.  is  given  to  a  banker  by 
way  of  payment,  349,  50. 

and  such  a  bill  or  note  payable  elsewhere  than  in  the  place  where 
given,  what  is  a  reasonable  time,  350. 

whai  is  a  reasonable  time  for  presenting  a  check  on  a  banker  for 
payment,  350,  1,  2. 

l>ot  the  rule  allowing  each  party  to  retain  a  bill,  note,  or  check 
until  next  day^  will  not  be  extended  to  a  succession  of  per- 
sons, 353.  . 

4.  Time  rftke  day. when  the  preeentment  ghould  be  made^  353  to  355. 

in  a  reasonable  time  before  the  axpiration  of  the  day  bill  due,  353. 

and  if  by  custom  there  are  limited  hour^  for  payment,  a  present- 
ment out  of  them  improper,  353. 

this  rule  extends  to  a  person  of  a  particular  trade*'  where  such 
custom  is  peculiar  to  such  trade,  353,  4. 

and  if  not  done  in  such  hours,  holder  not  entitled  to  protest,  354. 

no  inference  that  presentment  was  made  in  due  time  is  to  be  drawn 
from  a  notary's  presenting  it  in  the  evening,  354. 

but  if  presentment  is  made  aflter  such  hoursy  and  an  answer  r«* 
turned,  it  is  good,  354. 

and  when  party  to  pay  bill  is  not  a  l^anker,  pres^tme.nt  ^t  any 
time  of  day  l*  sufficient,  355. 

5,  Mode  of  presentmeint,  S56. 

unless  bill  paid,  it  ought  not  to  be  left^  355. 

and  if  it  is,  presentment  is  not  considered  as  made  till  money 

called  for,  356. 
doubtful  whether  a  banker  is  guilty  of  neglect  in  ^ving  up  bill, 

and  t^aking  acceptor  s  check  on  another  banker,  35ff. 
6»  Circumstances  arising  bettoeen  presentment  ofut  actual  payment,  356 
to  357. 
when  bill  or  check  \b  given  on  a  condition,  and  the  drawer  discover 

that  it  has  not  been  performed,  he  may  refuse  payment,  356, 
a  banker  cancelling  acceptance  or  drawer*s  name  by  mistake,  may 

yet  refuse  to  pay  the  bill  or  check,  356. 
where  drawee  p I omised  to  pay  bi4i,  if  holder  would  forego  charge 

for  duplicate  protest,  and  holder  would  not,  the  drawee  not 

bound,  356. 
presentment  of  a  check  by  one  banker  to  another,  who  marks  it  aa 

good,  such  other  must  pay  it  at  all  events,  357« 
7.  Pleadings  and  Evidence  respecting* 

in  action  against  acceptor  of  bill  or  maker  of  a  note^  when  ad* 

visable  to  aver  presentment,  463.  459* 
advisable  to  do  so  in  ome  count,  and  to  be  prepared  tp  prove  it,  as 

another  doctrine  has  prevailed  in  C.  P»  5 J 3k 
it  must  be  proved  if  stated,  ^13,  14. 
in  an  action  against  drawer  or  indorser  of  a  bill,  or  indorseitof  a 

note,  presentment  for  payment  to  acceptor  must  be  proved,  514. 
but  not  necessary  to  prove  pr^entment  or  d^tmand  on  dialer, 

514,  15. 

SaS 


t»  INDEX. 

PRESUMPTION, 

what  is  and  what  not  sufficient,  to  raise,  of  fraud  in  respect  of  billi, 
&c.  given  by  one  only  of  many  partners,  44. 

subsequent  approbation  raises,  of  previous  authority,  45. 

compelling  a  party  to  take  goods  on  the  discount  of  a  bill,  affords  pie- 
bumption  of  usury^  113. 

alterations  and  erasures  on  a  bill  or  note  affords  of  fraud,  136. 

indorsement  of  a  bill  after  it  is  due,  when  affords  presumptiou  of 
fraud,  l65.  I67. 

bankruptcy  or  insolvency  of  a  party  to  a  bill  which  has  been  guaran- 
teed by  a  third  person  on  dishonor  of  the  hill,  and  notice  recciwd, 
raises  an,  that  part  of  the  guarantee  is  not  injured,  265. 

promissory  note,  unaccounted  for  20  years,  is  presumption  of  payment, 
367.  389. 

in  an  action  against  the  finder  of  Bank  notes,  if  not  produced  on 
trial,  the  presumption  is  that  value  has  been  received,  42^. 

PRINCIPAL  .—(Sec  «^^fj»0 

how  far  bound  by  agent's  acts,  31. 

not  twuud  by  an  act  of  an  agent  delegated  by  an  agent,  ^5. 

unless  by  express  authority,  36. 

if  in  one  absence  a  person  acts  for  a  person,  which  acts  he  afterwards 

approves,  he  is  bound  by  such  person's  i^ts  on  a  second  occasion,  34. 
the  same  where  orte  person  usually  signs'  an  instrument  in' another's 

name,  34. 
may  call  on  an  agent  to  pay  a  bill  indorsed  by  him  without  a  quali- 

ncation,  184. 
authority  to  draw  does  not  import  authority  to  Indorse,  500,'  1. 

PRISONER, 

notes  made  fdr  payment  of  weekly  sums  to  a,  under  lord's  act,  most 
be  made  according  to  the  form  there  laid  down,  429* 

if  one  creditor  insist  on  bis  detention,  it  must  be  for  payment  of  a 
•nm  not  exceeding  3s.  6d.  per  week,  42$^^ 

of  more  than  one,  not  exceeding  2s.  per  week  each,  429- 

must  be  paid  on  the  Monday  of  every  week  so  long  as  he  shall  con- 
tinue in  execution,  429* 

the  court  no  power  to  moderate  the  sum,  429« 

by  whom  they  must  be  signed,  maybe  so  by  the  creditor's  attorney,  429. 

if  failure  is  made  in  payment,  he  may  be  discharged  on  application  to 
a  jud^  in  vacatic^,  or  to  the  court  in  term,  429* 

but  must  execute  an  assignment  and  conveyance  of  his  estate,'  429. 

further  decision  on  this  stat.  collected  in  Tidd's  Prac.  fith  edit.  381  to 
384—429. 

insolvent  debtor,  when  discharged  from  liability,  624. 

PRIVILEGE.— (See  "* Attorney !*) 

an  attorney  docs  not  lose  it  as  acceptor  of  a  bill,  19> 

PROBATE.— (See  "  Extevturn 

m  person  having  obtained  a  probate  of  a  forged  will,  and  payment  of  a 
bill  made  to  him  is  valid,  358. 

PROCURATION— (See  ^'Agentr) 

drawing,  accepting,  and  indorsing  by. — (See  **Agmi.^ 

when  an  act  is  done  by,  it  ought  to  hi  stated  on  the  instmmentSi 

otherwise  agent  is  liable  personally,  36. 
but  this  does  not  extend  to  a  government  agent,  37* 
how  to  sign  a  bill  drawn  by,  1 16. 
4ow.  to  indorse- a  hi  1 1  by)  J72* 
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PROCU  RATION— (con/wftffcO. 

when  any  act  in  relation  to  a  bill  is  done  by,  it  nay  be  stated  in  the 

declaration  to  be  done  by  the  principal,  458. 
acceptance  of  a  bill  after  it  has  been  drawn  and  indorsed  by  proctt« 
ration,  what  it  adroiu,  500,  1  .—(See  ''Admiuion.*'  '*  Rvidimt,"*) 

PROMISE.--(See  ''Agreementr  ''Admissionr) 

to  give  time  for  payment  of  a  pre-existing  debt*  how  far  valid,  123. 
subsequent  to  pay  a  dishonored  foreign  bill,  cuies  want  of  protest,  279* 
to  pay  a  bill  by  a  party  discharged  from  laches,  waives  such  laches, 

303. 
instance  and  example,  303,  n.  4. 
how  far  a  made  under  misapprehension  of  law  to  pay  a  dishonored  bill, 

valid,  304,  5. 
such  a  promise  would  operate  in  discharge  of  the  proof  of  protest  to  a 

foreign  bill,  305. 
after  declaration  filed,  operates  in  holder's  favor.  305,  6. 
and  if  such  promise  was  made  to  any  party  to  bill,  and  another  has 

taken  it  up,  latter  may  sue  the  party  making  it,  S06. 
but  a  promise  made  without  knowledge  of  non*acceptance  or  laches, 

is  not  valid,  307. 
and  a  promise  ought  to  be  an  admission  of  holder's  right  to  receive 

payment  of  the  bill,  307. 
what  has  been  deemed  as  not  amounting  to  such  admission,  307* 
how  far  a  promise  made  to  pay  bill  on  arrest  will  prejudice,  308. 

such  made  by  way  of  compromise  on  arrest  is  binding,  308. 
promise  to  pay  a  bill  excuses  neglect  to  make  presentment  for 

acceptance,  319. 
a  promise  made  by  drawee  to  pay  a  bill,  if  holder  forego  the 
charges  of  a  duplicate  protest,  if  unstamped,  is  not  binding, 
356. 
to  pay  after  time  given,  revives  the  parties  liability  on  a  bill, 

370. 

not  necessary  to  be  stated  in  an  action  on  a  bill,  458. 

how  this  promise  should  be  stated,  if  at  all,  458. 

a  promise  to  pay  after  notice  of  non-payment  will  aid  an  error  in  re- 
citing the  bill  in  the  declaration,  458. 

a  promise  to  pay  after  acceptance  will  dispense  with  evidence  of  ac* 
ceptance,  if  alledged  in  a  declaration  against  drawer,  459.  483. — 
(See  «•  Evidence,") 

a  joint  promise  is  established  by  an  admission  of  partnership  with  co- 
defendants,  489.— (See  "  Evidence.") 

a  promise  by  acceptor  to  pay  bill  after  due,  admits  hand*writing  of 
defendants,  and  every  other  party  to  it,  498. 

if  drawee  accept  a  bill  payable  to  the  order  of  several,  not  partners, 
after  indorsement  by  one,  and  they  expressly  promise  to  pay,  regu- 
larity of  indorsement  admitted,  503. — (See  **  Admission"  ^*Evidence/*) 

a  promise  to  pay  made  to  indorsee  after  bill  due,  dispenses  with  evi- 
dence of  indorsement,  507*  8. 

if  laid  to  testator  in  an  action  by  executor  against  acceptor,  accept* 

ance  must  be  proved  in  his  life-time,  509. — (See  "  Evidence  '*) 
what  evidence  dispensed  with  on  proof  of  a  promise  to  pay  after  full 
notice  of  dishonor,  522. — (See  ''  Evidence/^ 

(evidence  left  to  jury  to  say  whether  at  the  time  of  promise  made  there 
had  been  full  notice  of  dishonor,  &c.  5^23. 
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PROMISSORY  NOT£S-<See  «"  BOb  of  Eschgnge.*^ 
l.Gmer^d  Poinis. 
the  law  relating  to  ike  makine  und  transferring^  to  muck  resembles  that 
qfecting  bUU,  that  it  sufioes  to  refor  to  the  head  "  BUU  ^  Ex- 
change." 
not  capable  of  being  a  donatio  mortis  ^ausa»  9. 
in  actions  on,  consideralion  presumed  in  general,  f. 
Inay  te  assigned  so  as  to  vest  leg^al  intesesCt  17* 
governed  by  nearly  the  same  rules  as  a  bill  of  CKcba^fe,  17- 
indorsee  of,  cannot  sue  an  infant,  22. 
feme  covert  cannot  be  a  party  to,  23. 
an  express  prom i he  made  after  husband's  death  to  pay  a  note, 

^rawn  by  a  feme  covert  in  his  life-time',  aiakes  note  valid,  24. 
otherwise  it  no  separate  property,  24. 
ma^e  to  a  feme  sole,  vesta  in  busband  after  marriage,  25. 
indorsement  of,  by  a  feme  covert,  passes  no  interest,  25. 
an  instrument  may  be  treated  as  a  bill,  where  drawn  like  a  bilU 

except  that  the  word  ^*  o^,"  is  inserted  before  drawee'a  name 

instead  of  "  to,"  27. 
given  by  a  married  woman«  and  indorsed  by  her  husbaad,  horn  far 

valid,  29. 
being  several,  cannot  be  declared  on  as  joint  though  for  benefit  of 

another,  52. 
"    T^  form  (fy  in  gdteral,  5$  to  55. 

no  particular  set  of  words  necessary,  55. 

a  note  partly  resembling  a  bill,  and  partly  note,  nay  be  treated 

as  eitker,  28.  n.  1. 66. 
what  has  been  construed  as  being  a  good,  54. 
how  to  declare,  on  which  may  be  construed  either  a- bill  or,  54. 
for  less  than  £20  void.— (See  **  SmaU  Eilb  and  Notesr) 
for  less  than  £S  void,  if  not  according  to  a  particular  form.  Bank 

of  England  exempted,  54. 
The  general  requisites  of,  55  to  64.-«-<See  ^'  Bills  of  Exchange.^ 
two  quaUties  necessary  to  the  validity  of,  55. 
must  be  payable  at  all  events,  55.~-<See  **  Conttngencif  and  Cm* 

dUion.") 
'   must  not  be  payable  out  of  a  particular  fund,  55* 
when  it  will  not  vitiate,  63. 
must  be  for  payment  of  money  only,  $3. 
what  has  been  decided  as  being  a  condition,  to  as  td  invalidate  a, 

55,  6, 7,  8. 
bad  at  &rst,  in  either  of  these  particulan  no  subsequent  occur- 
rence will  make  it  good,  59' 
such  a,  cannot  be  declared  on  as  a  note,  59* 
though  good  on  face,  but  by  an  indorsement  on  it  purports  to  he 

payable  on  a  contingency,  &c.  bad,  59f  60. 
payable  on  a  contingency,  &c.  is  only  a  special  agreement,  60. 
written  contract  to  renew,  on  a  separate  paper^  will  not  iHtiate, 

though  it  will  qualify  the  liability  on  a,  01. 
the  wish  of  payee  to  indulge  maker  expressed  in  note,  is-  not  a 

contingency>6l. 
but  parol  evidence  of  such  wish  is  not  admissible,  61. 
and  even  written  evidence  will  not  afford  any  defence,  6l» 
payable  on  an  event  that  must  happen,  is  good,  6t. 
\  of  public  notoriety,  is  good,  69. 

of  moral  certainty,  62. 
For  instances  and  examples,  63. 

When  a  statement  of  a  particular  fund  will  not  release,  63» 
For  instances  and  examples,  63,  4. 


PROMISSORY  NOTES— («m/wtterf>. 
1  •  General  Points. — {continuid). 

The  conslitcration  fbr  Wlirefi  it  fs  giVM  inay  b»  stated  in  a,  64. 

For  instances  and  examples,  64. 

Their  particular  requisites,  64,  5* 

The  stamp  duty  on,  67:— <See  **  Stamp.")  [72. 

irannbt  be  sbmped  hTt^r  drawU,  but  if  they  ar^,  aiidlable  in  UwJ 

given  as  a  gift,  doubtful  if  it  can  bb  inforced,  9$. 

btit  it  is  said  that  it  cah,  ^S,  in  note  2. 

given  to  indemnify  a  patent  from  a  bastard,  is  bAi;  97...(Sea 

•*  Bastard.") 
given  on  acconnt  of  a  stock-jobbing  titiniaiction,  is  bad,  102.—- 
(Sec  "  Stock'Jobbingr) 

of  an  appiientice  fee,  vrhen  bad  and  when  not, 
103.— (See  **  Apprentice.'*) 
U  to    considemtlbn— (See   "  Bills  of  Eitcltange^   *•  Discount,'* 

"  Money;'  "  Interest^'  •«  Consideration.'^ 
biiil  in  terror,  not  required  in  an  action  of  debt  on,  545. 
kow  to  be  Construed  bhd  given  efibct  to. 

Ihsertibtt  of  k  negative  in  a,  will  not  vitiate  it^  119- 

but  addition  of  another  nathe  after  it  is  drawn  will,  unless  it  is 

due  by  way  of  indorsement,  135. 
transferable  by  indorsement,  so  as  t6  vest  legal  interest,  142.<— 

(See  "  Indorsement.'') 
doubtful  whether  the  statute  19  Geo.  2.  c.  32.  extends  to,  153. 
payable  on  demand,  not  exceeding  £100,  may  be  re-issued  afte^pay• 
raetit  by  the  maker,  168. 
after  Indorsement,  may  be  declared  on  as  a  bill^  188.-^^*®  "  -^«- 

dorsement.**) 
maker  of  a,  giving  money  to  an  ageiit*  #ho  tenders  it  to  holder 
and  demands  bill,  but  who  cannot  find  it,  how  fkr  such  maker 
liable  on  it,  357. 
unaccounted  for,  for  twenty  years,  is  presumption  of  payment,  317* 
(See  **  Payment r) 
kf  the  etfect  of  giving  time  to,  and  releasing  the  maker,  871  to  Sjg.--^ 

(Sec  "  Payment^) 
of  the  effect  of  taking  part  payment,  389- — (See  •'  Payment,") 
2.  Particular  points  retative  to  Promissory  Notesy  414  to  423. 
defined,  414. 

the  usual  form  of  a  promissory  note,  414. 
the  legal  titles  of  the  parties  to  same,  414. 
on  the  brigin  of  them,  414,  5. 

Lord  Hult  a  strenuous  opposer  bf  actions  on  tliem,  415. 
this  gave  rise  to  statute  3  and  4  Aune,  c.  9,  made  perpetual  by 

7  Anne,  c.  25,  s.  3. 
enactment  of  that  statute,  4l6,  7*  8.  and  note  4,  415. 
this  statute  does  not  extend  to  Scotland,  418. 
but  notes  made  in  Scotland  are  good  by  other  statutes,  418.  and 

note  2. 
notes  made  out  of  England  are  valid,  but  should  not  be  declared 

on  as  such,  418,  19 
forgery  of  a  Scotch  bank  note  not  within  2  Geo.  2.  c.  25*  419* 
notes  made  out  of  Great  Britain  cannot  be  circulated  in  it^  unless 
duly  stamped,  419, 682 
'  exception  in  favour  of  Ireland,  419. 
the  more  recent  enactment  on  the  subject  applies  only  to  notes 

payable  to  bearer  on  demand,  419  6^2.         * 
the  mitker's  name  may  be  written  on  any  part  of  note,  41 9« 
ihstance  and  example,  419- 
observauoDB  on  the  statute  of  Anfiej  42b. 
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PROMISSORY  ^OTES^continued). 

%,  Particular  pointi  relative  to  Prommory  Note* — ((Cimtinued}, 

vrith  respect  to  time  when  a  note  is  payable,  no  difference  between 
that  and  bills  urxxcbange,  420. 

maker  entitled  to  three  days  of  grace,  when  payable  to  bearer  or 
order,  420.— (See  "  Days  of  Grace.*^ 

muit  not  be  payable  out  oi  a  particular  fund.— ^Sec  **  Bilk  of 
Exchange^"  "  Contingency,") 

bear  ro  similitude  to  a  bill,  till  after  indorsement*  421.  [421. 

thi«  point  once  fixed,  the  rules  of  bills  of  exchange  will  prevail, 

with  respect  to  coal  notes,  how  they  should  be  made,  421  to  423. 
— <See  *'  Coal  Notes.'*) 
Form  and  qualities  of  promissory  notes,  &c.  427  to  429* 

no  formal  set  of  words  necessary  to  its  validity,  427* 

but  it  must  amount  to  an  absolute  promise  to  pay,  427. 

a  note  promising  to  account  with  another,  or  his  order,  for  a  cer- 
tain sum,  is  good,  427- 

what  forms  have  been  adjudged  as  being  good  notes,  42S,  429* 

they  need  not  be  payable  to  B.  or  order,  428. 429- 

a  mere  acknowledgment  of  a  debt,  without  words  inferring  a  pro- 
mise to  pay,  is  not  a  good  note,  428. 

I.  O.  U.  such  a  sum  is  not  a  note,  and  need  not  be  stamped,  428. 

it  is  evidence  of  a  debt  only,  428. 

an  instrument  acknowledging  the  receipt  of  a  draft  for  payment 
of  money,  and  promising  to  repay  it,  is  not  a  good  note,  429* 

but  it  is  a  special  agreement,  429. 

advisable  to  insert  in  notes  the  words  '*  value  received,''  429- 

notes  given  under  Lord's  act,  must  be  made  in  the  form  prescribed 
by  statute,  429.--(See  "  Prisoner.") 
Requisites  of  notes,  429  to  433. — (See  ''  Bills  of  Exchange.^ 

they  must  be  payable  at  all  events,  429,  430. 

may  not  be  payable  out  of  a  particular  fund,  430. 

they  may  state  the  consideration  for  which  given,  430. 

must  be  for  the  payment  of  money  only^  430. 

a  note  promising  to  pay  money  in  East  India  bonds  bad,  430. 

fhe  same  of  a  note  to  pay  money,  and  deliver  up  horses  and 

wharf,  430. 
and  surrender  A.  B.*s  body,  430. 

H  promise  to  pay  money  in  a  certain  time,  made  by  defendant  to 
plaintiff,  if  defendant  did  not  pay  the  same  for  his  brother,  is 
bad,  430. 

the  same  where  it  depends  on  sufficient  being  bequeathed  by  a  per- 
son's will,  or  he  is  otherwise  able  to  pay  it  ,430.  [430. 
f               the  same  when  it  is  made  to  pay  money  after  another's  marriage, 

the  same  out  of  a  fund  arising  from  the  sale  of  a  reversion,  430. 

the  same  arising  from  the  sale  of  the  White  Hart  inn,  St.  Albans, 
when  sold,  430. 

for  instances  and  examples  the  other  way,  431, 2,  3. 

notes  payable  on  the  death  of  a  person,  are  good,  431,  2. 

when  a  ship  is  paid  off,  good,  432. 

need  contain  no  words  rendering  it  negotiable,  433.  [433. 

rules  relative  to  bills  of  exchange,  will  in  all  cases  apply  to  notes. 
Of  notes  joint  and  several,  and  joint  only,  433  to  435. 

.  when  inade  by  several,  and  expressed,  we  promise,  &c*  it  is  jcHOt 
only,  433. 

but  if  signed  by  several,  and  expressed,  I  promise,  &c.  joint  and 
several .  433. 

but  if  it  appear  on  the  face  to  be  the  sole  note  of  A.  it  cannot  be 
i^  declared  on  as  being  the  joint  pote  of  A.  and  B.  though  given 

tP  M^nre  a  joint  debt»  494, 
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PROMISSORY  HOTE^— {continued), 
2'  Particular  points  relative  to  PrwnisMory  Notes^contmuei). 

in  aa  action  on  a  joint  note,  if  ail  tiie  parties  to  it  are  not  joined, 

advantage  can  only  be  taken  by  plea  in  abatement,  434. 
but  if  one  be  an  infant  he  should  not  be  sued,  434. 
if  there  be  a  joint  and  several  note  of  two  persons,  one  surety  for 
the  other,  and  holder  knowing  it  accept  a  composition  from  the 
other,  this  will  discbarge  the  surety^  434,  5. 
Of  the  stamp« 

stamp  duties  regulated  by  the  65  Geo.  3.  c.  184.— 435. 687*  8. 
List  ofy  Appendix,  687»  8,  9. 

same  as  stamp  and  bills,  except  as  to  note,  re-issuable  after  pay- 
ment by  the  maker,  435. 
for  the  regulations  with  respect  to  stamps. — (See  *'  Stamp^  and  the 
statute.  Appendix,  687,  8. 
Xote^  in  all  points  in  which  a  distinction  hettoeen  bills  and  notes  are  noi 
pointed  out^  the  rules  of  the  one  will  govern  the  other ^  436. 

PROOF— <See  *'  Evidence,''  *'  Bankruptcy r) 

PROTEST— (See  «  Notary:*) 

1.  In  general, 

may  be  immediately  made  for  non-acceptance,  if  drawee  lose  A 
foreign  bill  and  refuse  to  give  a  promissory  note,  203. 

may  be  immediately  made  for  non-payment,  if  refused  when  due, 
though  the  bill  or  note  have  not  been  obtained,  203. 

may,  and  in  some  cases  must  be  made  for  better  security,  205. 

may  be  made  for  non-acceptance,  if  the  bill  is  directed  to  no  one, 
but  is  accompanied  with  a  letter  of  advice,  stating  the  drawee, 
and  he  refuse*  207* 

cannot  be  made  for  non-payment  on  an  inland  bill  unless  ac- 
cepted in  writing,  225. 

may  be  made  for  non-acceptance,  if  bill  is  payable  in  a  large  town, 
and  acceptance  does  not  point  out  a  particular  house  there,  226. 

not  necessary  to  a  foreign  bill  after  dishonor,  and  no  effects  in 
drawer's  hands,  259.  [mentJ*) 

in  action  on  a  foreign  bill  must  be  averred,  465. — (See  *'  Aver^ 

so  in  cases  of  inland  bills  when  proceedins  for  interest,  465. 

2.  Of  the  protest  for  non-acceptance,  when  necessary. 

when  notice  of  non-acceptance  of  a  foreign  bill  necessary,  protest 

is  likewise,  278. 
want  of  such  protest  cannot  bo  supplied  by  evidence,  278. 
made  abroad  on  a  foreign  bill,  by  a  notary  public,  is  sufficient 

evidcncct  and  need  not  be  proved,  279" 
otherwise  if  such  protest  is  mutic  here,  279-  283. 
and  such  protest  must  be  proved  by  the  notary  who  made  it,  283. 
want  of  effects  in  drawee's  hands,  excuses  the  wiint  of  it,  279« 
the  same  if  a  subsequent  promise  is  made,  279* 
advisable  in  all  cases  to  make  the  protest,  and  how  it  should  be 

done,  279. 
notary's  duty  when  making  a  protest,  on  a  foreign  bill,  279,  ?80. 

-<See  '•  Notary  Public") 
noting  a  bill  will  not  supply  place  of  protest,  280. 
when  no   notary  in  place  where   bill  dishonored    how  protest 

should  be  made,  280. 
said  that  it  should  be  made  between  sun  rise  ^and  sun  set,  280. 

in  general  at  the  place  where  bill  dis- 
honored, 280. 
l»ttt  when  bill  is  directed  to  one  place,  and  accepted  payable  at 

another,  protest  may  be  made  at  one  or  the  other,  281. 


PROTEST— <a»i/t«fr(f), 

2.  Of  the  pndett  far  fMhaecepfimee^eoitifnmeti), 

farm  should  cottfolm  to  custom  of  plaice  whd^k^  ne^,  fgj, 
bow  h  should  be  made  o»  a  conditional  6t  partial  ificc^ptance  2SI. 
should  contain  a  copy  bf  the  hi}l>  and  indbrsemcnt  on  >t,  281. 
and  when  made  in  this  country  on^ht  to  he  stmnsed,  2^1. '  Aiw 
pendix,  «89, 90.  r-  >  s^ 

in  case  of  a  foreign  hill,  ]m>  topy  of  the  protest  need  he  sent  with 

the  notice  of  dishonor,  281.  289* 
otherwise  in  case  of  an  inland  hill,  and  it  iami  he  sent  within 

foarteen  days  after  made,  263.  2S9. 
on  an  inhind,  for  aon-aeceptatice  or  noo^phytnent,  may  he  dbawa 

up  at  any  time  hefore  trial,  282. 
hut  it  must  first  he  noted  in  proper  time,  !!82« 
may  be  made  on  what  kind  of  inland  htlb,  282. 
interest  cannot  be  recotev^d  on  an  inland  hiU  from  drawer  unless 

protest  averred  and  proved,  282. 
on  an  inland,  by  no  means  necessary^  283. 
time  when  protest  most  he  made,  288  to  292. — (Ste  *'  iftltct  rf 

Non-Aecfffanct.^ 
en  a  ibieign  bill,  it  should  he  made  withib  tisual  hoois  of  husiness^ 

on  the  day  acceptance  is  refused,  288. 
what  accidents  will  excuse  this  omission^  288>  $• 
when  a  protest  is  made  on  an  inland  bill,  hnd  it,,  or  notice  ef  il,  is 

not  sent  within  foarteen  days  after,  drawer  or  indfl^ek-  not  liable 

for  damages,  292. 
of  an  inland  bill,  most  he  giveh  to  the  party  from  whom  holder 

got  it,  296, 7. 
what  has  been  decided  as  being  k  waiver  of  the,  304»  305.— (See 

•*  Pnnuttc,-  *•  WahcT^  "  lMckt$r  **  i^olic*  ^  Stm^mcctftamct, 

3.  Of  jnroteti  far  letter  ucuriiy^  309  to  310. 

if  drawee  absconds,  holder  may  protest  for  hetter  security,  309. 
and  should  give  notice  of  it  to  drawer  and  indorser,  3Q9. 
holder  may  protest  if  acceptor  become  bankrupt,  Si)9.  [30$. 

but  neglect  to  make  this  protest,  will  not  affect  holder's  remedy, 
hut  bolder  cannot  sue,  if  drawer  or  indorser  refuse  to  give  better 

security,  310. 
when  drawee  of  a  hill  makes  an  acceptance  supra  protest,  he 

should  send  the  protest  to  indorser,  311. 

4.  Of  protest  fornon-fttymtnt. 

may  be  made,  if  holder  of  a  bill  transferable  only  by  indorsemeat 

got  it  without  indorsement,  and  acceptor  refuse  payment  after 

indemnity  offered,  318. 
when  acceptance  refused  to  a  bill  payable  after  sight,  cbmputation 

of  time  begins  from  date  of  protest,  343. — (S^  '*  Coumrfirftae 

ofTme.'') 
if  party  to  pay  bill  is  a  banker,  a  presentment  there  after  usual 

hours  of  business  docs  not  entitle  a  notary  to,  354. — (See 

**  Notary.") 
holder  refusing  to  accept  payment  of  k  hill  without  thh  charges  of 

a  duplicate,  which  drawee  had  promised  to  pay,  discharges 

such  drawee,  356. 
when  bill  has  betMt  protested  for  non-acCeptance,  no  protest  neces- 
sary for  non-payment,  394. 
•f  the  form  and  mode  of  protesting  and  gividg  notice>  to  nou-pay* 

mcnt,  395  to  399- 
same  rules  prevail  here  as  in  case  of  non-acceptance,  3951 
in  case  of  foreign  bill  a  protest  is  necessary  for  n6ft-pi^ment|  3^5* 
can  only  be  dispensed  with  by  want  of  ttktt9f  395.  * 
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PROTEST— (coiifiiftifrf). 

4.  Of  protect  for  Mm^paymeKt-^ipontinvei). 

the  form  of  a  protest  for  ^non-payment  Taries  according  to  tte 

country  where  it  is  made,  395. 
the  form  of,  same  in  England,  396. 
the  stamp  necessary  on  a,  396. 
of  the  dating  of  a  protest,  39S« 

when  an  accepted  bill  is  protested  for  non-payment,  the  protest 
should  be  sent  to  the  drawer  or  indorser,  and  the  bill  be  kept. 

396. 

but  drawer  would  not  be  obliged  to  pay  without  having  the  ac- 
cepted bill  delivered  up  to  him,  397- 

but  where  payment  of  a  non-accepted  bill  is  refused,  no  risk  in 
sending  back  bill  with  protest,  397* 

where  a  part  of  the  money  is  tendered*  it  may  be  taken,  and  pn>- 
test  made  for  residue,  397* 

no  inland  bill  could  be  protested  before  statute  9  &  10  W.  3.  c.  17. 

397. 
enactment  of  statute  as  it  regards  a  protest,  397*  650,  1 . 
the  form  of  a  protest  under  it,  397»  8*  65l,  [398. 66u 

this  proteit  or  notice  of  must  be  sent  within  14  days  after  made, 
party  to  whom  sent,  on  production  of,  roust  repay  bill,  with  in- 
terest and  charge,  &c.  398.661. 
sixpence  to  be  paid  for  such  protest^  398.  661. 
and  in  default  of  making  such,  right  of  action  forfeited,  398.661. 
holder  of  a  bill  payable  at  sight  not  entitled  to  the  remedy  given 

by  this  statute,  398.  660. 
a  bill  within  this  act  cannot  be  noted  till  the  day  after  last  day  of 

grace,  398.  66O. 
no  sum  can  be  demanded  beyond  sixpence,  398.  GGO, 
doubtful  whether  clerk  of  notary  can  make  this  protest,  39S.  661. 
never  necessary  to  protest  an  inland  bill,  in  all  cases  sufficient  to 

give  notice,  unless  holder  claims  interest,  398.  6QS. 

a  protest  must  always  be  made  on  non-payment  of  coal  notes, 

given  under  3  Geo.  «.  c.  26.  s.  7 — 399.  [*08. 

Of  the  time  when  protest  must  be  made,  and  notice  given,  399  to 

the  protest  for  non-payment,  or  at  least  a  minute  of,  must  be 

made  on  the  day  of  refusal,  399- 
but  it  seems  unsettled  whether  it  suffice  to  note  the  bill  on  the 

day  of  refusal,  and  draw  up  protest  afterwards,  399* 
in  case  of  an  inland  bill,  no  protest  for  non-payment  till  day  after 

it  is  due,  399. 
in  regard  to  time  when  notice  should  be  given,  and  the  mode  o( 
giving  it,  288  to  292»  and  400. — (Sec   **  Motive  of  No  a  pay  • 
inent:') 
Miscellaneous  Points. 

checks  arc  not  capable  of  being  protested,  412. 
if  drawee  accept  and  pay  a  bill  of  drawer  without  cffi'cts  of  his  iir 
hand,  and  without  making  a  protest,  he  may  recover  under  the 
count  for  money  paid,  &c.  469.— (See  **  Declaration.'^ 
in  an  action  against  drawer  or  indorser  of  a  foreign  bill,  it  must 

be  averred  and  proved,  278.  395.  465.  517. — (See  ^^Jverment.") 
tf  averred  in  an  action  on  an  inland  bill,  it  must  be  proved,  517«*— 

(See  "  Evidence.'^ 
no  interest  can  be  recovered  from  drawer  or  Tndurser  without  proof 

of  protest,  282.  398.  517. 
protest  under  seal  of  notary  made  abroad  proves  itself,  517* 
biit  if  made  in  England,  must  be  proved  by  notary  himself  and  the 

subscribing  witness,  if  any,  517* 
Stamps  on  Protests  in  general^  Ke  Appendix,  689, 90* 
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PROTHONOTARY.— (See  *'  Reftrence  to  Matterr) 

appoiDtment  to  compote,  notice  most  be  g^ven  iB  C.  P.  475l> 

PBOVISION, 

the  nature  and  amoant  (^  it  recoveiabley  544* 

KANSOM, 

a  contract  to  raasoin  a  British  ship  is  ill^al,  102. 

goods  captured  by  an  eneiny,  illegal,  102. 

SEASONABLE  TIME.-<See ''  Daimd,''  «'  Noike  <f  N<myaymemir} 
to  present  for  acceptance,.  £ll.-^bee  '*  Pw€$emtmtmifQr  Jceqftaut.'^ 
to  present  for  payment,  345.-^(See  ^  Preuntmemt  for  Pa^fmemi,'^ 
what  is  reasonable  time  is  a  qoestioit  of  law,  211.  345.  402* 
what  a  reasonable  time  to  give  notice  of  non-acceptance  and  non-pay- 
ment, 290-  402  to  407«— (See  **  ^crfice  rf  Nim^eccpiamee  mad  So^ 

■m  bill  payable  on  demand  may  be  kept  till  tbe  day  after  received,  to 

come  within  a  reasonable  time,  347- 
when  a  bill  b  payable  elsewhere  than  in  the  place  where  g^vcn,  what 

is  a  reasonable  time,  350. 
what  is  for  presenting  a  check  on  a  banker  for  payment,  S50, 1, 2. 
the  rule  allowing  each  party  to  reuin  an  instrument  till  the  day  after 

receipt,  does  not  extend  to  a  succession  of  holders,  353. 

KECEIPT.— (See  "  Paymentr  **  Prtsmiment  for  Payment.'^ 

writing  an^on  back  of  bid  paid  by  a  draft,  is  not  evidence  of  an  agnt^ 

ment  to  incur  the  risk  of  non-payment,  367- 
stamp,  when  it  must  be  affixed  to  a  check  on  a  banker^  3^ 
of  thie  receipt  for  payment,  387  to  3S9. 
a  person  paying  a  bill  may  demand  one,  387* 

Bsual  to  give  it  on  back  of  bill,  387^  [387f 

and  banker's  duty  to  make  some  meroorandnm  on  a  bill  paid  by  them, 
such  receipt  need  not  be  stamped,  387* 
what  other  receipts  need  not  be  stamped,  3879  >t.  4*. 
when  part  paid,  a  receipt  should  be  given  on  back,  or  liable  to  pay 

the  whole  to  a  bon&  fide  indorsee,  387*  [387,8, 

how  indorser,  who  has  taken  up  a  bill,  is  to  prove  payment  by  him, 
n  gpneral  receipt  on  back  of  bill  is  primd  facie  evidence  of  payment 

by  acceptor,  388.  511. 
advisable  therefore  to  state  by  what  party  bill  was  paid,  388. 
what  is  not  prim4  facie  evidence  to  prove  payment  by  acceptor,  388. 
to  prove  payment  of  money  lent,  production  of  check  drawn  by  the 

lender  in  favor  of  the  borrower,  and  indorsed  by  him,  is  soffioent, 

388. 
what  receipt  of  partial  payments  made  by  holder  on  bill  will  avoid 

Statute  of  Limitations,  388.  [389. 

if  a  note  is  unpaid  for  20  years,  it  affords  presumption  of  payment, 
io  an  action  by  payee  against  acceptor,  evidence  that  plaintiff  was  dis* 

charged  as  an  insolvent  debtor,  and  gave  in  a  blank  schedule,  b  not 

sufficient,  389- 
iipon  payment  of  a  bill  the  party  should  take  care  to  get  the  instfn- 

ment  delivered  up  to  him,  389. 
where  there  is  a  competition  of  evidence,  whether  bill  satisfied  or  not, 

possession  will  turn  the  scale,  389* 
accommodation  acceptor,  what  evidence  he  must  give  of  payment,  510* 

—(See  "  Evidenctr) 
when  there  must  be  evidence  of  the  hand-writing  of  the  person  entitled 

to  give  receipt  and  circulation  after  acceptancty  524. 

RECORD.— (See  "  ConiraciT^ 

matter  of,  cannot  be  impeached,  12. 


INDEXi  «« 

REDUCING  PROOFS.— (See  "  BmdfcrtfpfcyO 
poiiUs  rtflntiag  thereto,  60lp  2. 

RE-EXCHANGE, 

when  to  be  cakulated,  no  reference  to  the  master,  47if  5. 

the  nat«pe  aiid  amount  of  U  i«  general^  and  what  recoverable,  541  tm 

544. 
what  recoverable  in  bankruptcy,  ^95t  6, 

REFERENCE  TO  MASTER.— (See  •<Ji«/^«eiiO 
general  practice.  473  to  477- 
on  jtidgineia  by  doCauU  in  an. action  on  a  bill,  damages  computed  by, 

450.  473. 
same  practice  prevails  in  C.P.  and  Exchequer,  474. — Biggs  v.  Stewart, 

4  Price  Rep.  134. 
on  judgment  by  defiiuU,  plaintiff  not  entitled  to  final  judgment  till 

after  reference  to,  473. 
when  bill  is  payable  in  foreign  money,  no  reference  allowed,  473. 
reference  allowed  after  interlocutory  judgment  and  death  of  plaintiff, 

47*. 
reference  allowed  on  afifidavit  after  loss  of  bil),  474. 
this  practice  of  reference,  confined  to  cases  where  bill  specially  de- 
clared on*  450.  474. 
court  will  not  direct  to  allow  re-exchange  in  an  action  on  a  bill  drawn 

in  Scotland  upon*  and  accepted  in  England,  474,  5. 
re&*rence  not  allowed  in  an  action  of  debt  on  a  jttdgnent  recovered  on 

a  bill,  475. 
4)Ut  it  is  permitted  on  judgment  ibr  pldntiff,  on  demnrver  to  the  couiit 
.   on  the  bill,  475. 

but  in  sudi  case  a  nolle  prosequi  must  be  entered,  475. 
plaintiff  may  in  K.  B.  obtain  a  rule  to  ref^T  on  same  day  interlocutoiy 

judgment  is  obtained  for  want  of  a  plea,  475. 
but  when  signed  011  demurrer,  be  must  wait  till  the  following  day,  475. 
on  motion  to  refer  to  master,  no  irregularity  previous  to  judgment 

IS  available,  47& 
in  K.  B.  if  defendant's  attorney  wish  to  be  present,  ke  must  obtaia 

rule  for  that  purpose,  475. 
but  in  C.  P.  defendant  must  have  notice  of  appointment,  475« 

REFUSAL.— (See  **  Ntm-acet^anctr  **  N^n-faymeni.'^ 

RE-ISSUABLE  NOTES.— (See  "  Promiuary  Note,"  **  Stamj^r) 

when  re-issuable  after  payment,  and  how  to  be  stamped,  68,  9«  l6S. 

435. 
statute  55  Geo.  3.  c«  184,  relating  thereto,  676  to  683.  687,  S. 

RELEASE.— (See" Xac*fC  '' Kegkctr  "  fFaicer.") 

by  drawer  of  a  bill  to  the  acceptor,  does  not  affect  payee's  right  of 
action,  6. 

otherwise  on  a  bond,  6. 

when  by  an  excise  officer,  of  a  person  for  penalties  is  a  good  consider- 
ation for  a  note,  97* 

by  draper  to  drawee  before  acceptance,  will  not  discharge  a  subse- 
quent pne,  248. 

a  general  by  drawer  to  acceptor  will,  as  between  them,  discharge  ac- 
ceptor, 248. 

tha  effect  if  to  the  acceptor,  37 1  to  379.— (See  *'  Payment.'') 

the  e^t  of  to  subsequent  indorsers,  380  to  384. — (See  '*  Payment!^ 

what  circumstances  release  or  discharge  obligation  of  acceptor,  245  !• 
252. 

in  case  of  biUs^  m«y  be  by  parol,  478. 


93(%  INDEX. 

ftl'XEASE — (continued). 

giving  time  to  acceptor,  discbarges  drawer  aod  iodoisoa,  971  to  379* 

—(See  *'  Faymentr) 
what  discbarges  the  drawer  or  indorser  in  general,  15S« 
by  neglect  to  present  for  acceptance^  206  l<o  214. 
by  neglect  to  give  notice  of  refusal  to  accept,  256  to  27S. 
by  neglect  to  present  in  due  time  for  payment,  315,  l6,  to  33t: 
by  neglect  to  give  due  notice  of  non-payment,  394^ 
by  giving  time  to  the  acceptor,  &c.  371  |o  384.— «  Price,  474- 
by  compounding  with  the  acceptor,  385a 
by  the  holder^s  making  the  acceptor  his  executor,  443. 
drawer  cannot  be  called  to  prove  that  be  did  not  draw  without  a  re* 

lease,  528.— (See  «  Witness:*) 
as  to  effect  of,  and  release  as  lo  competency  of  witnesses,  528  lo534» 
(See  "  Wiineur) 

REMEDY, 

in  case  of  the  infraction  of  a  contract,  &c.  regulated  hero  accofding 

to  the.  laws  of  the  country  in  which  it  is  to  be  performed,  121. 
when  a  bill  is  to  be  paid  in  a  country  where  arrest  is  allowed,  the  only 

remedy  here  is  by  service  of  process,  121. 
oa  a  bill  by  action,  438.— (See  **  Jction^) 

by  proof  under  a  commission. — (See  **  Bankrvptcy^ 

BEMOVAI (See  '' Absconding r) 

of  the  drawee,  effect  thereof  as  to  presentment  for  acceptance  or  pay* 

ment,  21 3.  334.  [274. 

of  the  drawer  or  iudoxser,  an  excuse  for  delay  in  notice  of  dishonor, 
in  case  of  drawee  or  maker,   what  averment  of  presentment  is  ne» 

cessary,  455^ 

RENEWAL, 

9a  parol  evidence  of  an  a^pieement  to  makcv  is  admissible,  fil.  476. 
im  ofier  of  made  to  indorsee  after  bill  due,  admits  the  boldnr^s  title, 

537,  8.— (See  *' Admission:*)  [371. 

Mnewing  bill  a(  request  of  acceptor,  discbarges  drawer  and  indorsers, 
agreement  to  renew  without  consideration,  not  binding,  and  does  sol 

discharge,  378^9. 
same  if  a  conditional  agreement  not  performed — 3  Price,  474. 

REQUEST, 

on  bill  to.  pay,  80. 

REQUISITES 

of  a  bill  of  exchange,  55,  &c. — (See  «*  BUI  of  ^change/*) 
of  a  promissory  note,  429,  &c,— <See  "  Promissory  Note.*^ 

RESIDENCE, 

ignorance  of  drawer's  or  indorser*s,  when  excuses  delay  in  notice,  275» 

REVOCATION, 

by  drawer  of  a  bill,  when  not  revocable,  137. 

of  an  indorsement,  1 84. 

whether  the  acceptance  of  a  bill  can  be  revoked,  242  to  245. 

ROBBERY.— (See  **  Low/*) 

RULE.— (Sec  "  Judgment;'    «  Reference  to  Miuter,*'   «  Staying  Proeeei* 

ings:') 
fii*>i  to  stay  ptoceedings  in  an  acdon  on  a  bill,  &c.  may  be  obtaSned 
on  payment  of  debt  and  cosu,  473.— (See  '*  Staging  Bnocudisifi.'^ 
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RULE — (coii^tfiiifcf). 

iiow  and  when  to  obtain  a  rule  to  refer  a  IhU  to  masteri  to  compute 
prmcipal,  mtcrest,  and  costs,  4f$,  4.— (Sec  "  Refkrenu  to  Masier") 
to  prove  pay ment  of  oioncy  into,  court  tbe  r^le  iiMi9t  be  produced*  4£7. 

SABAOTH, 

or  l«wisb  festival,  excuses  delay  io  gitio^  notice,  1^7* 

SATISFACTION-KSce  "  PoM/ment.") 

of  a  bi4i  or  prior  debt  vrhai  amounts  thereio,  12^  to  1^0^ 
a  good  plea  in  bar,  478. 
what  is  aot  a  saCisfactioay  478, 

SEARCH, 

wbaC  sufficient  after  drawee,  213,4* 

what  sttfficieiit  searcb  lifter  residence  of  drawer  oifindorser,  27S^  (L 

SECURITY, 

bill  of  exchange,  when  a  preferable  security^  4, 13. 

but  there  are  some  disadvantages,  and  what,  5. 

when  tbe  taking  security  from  acceptor  discharges  the  other  paitiec, 

374,  377. 

of  protest  for  better  security,  3Q9  to  310. 

if  a  bill  is  \eh  as  security  tiU  another  is  accepted,  how  it  may  be  so- 
covered  back,  470. 

SERVANT— (See  **jigeni.'^ 

S^T  OF  BH-LS, 
.'    points  rciating  to  foreign  bills  drawn  in  sets,  SO,  1. 

stamps  00,  wliMen  made  in  England,  69,  70.    Appendix,  68S0 

SET-OFF  AND  MUTUAL  CREDIT— (See  "  Bankruptcy:') 

4y^  from  drawQf  to  c^cceptor,  does  not  affect  payee's  right  of  action  on 

a  hill,  6. 
otherwise  in  an  action  on  a  bond,  6. 
of  a  df^bt  due  from  cestui  que  trust  allowed  defendant  lA  an  action  <uk 

«(  bqnd,  given  to  plaintiff  as  trustee,  10. 
not  allowed  on  an  unstamped  bill  or  uote,  71* 
holder  of  a  bill  indebted  to  a  bankrupt,  party  to  the  bill,  may  set  his 

debt  against  amount  of  it,  169.  182.— (Sec  "  Bankruptcy:') 
otherwise  if  he  transfer  it,  and  is  afterwards  obliged  to  take  it  up,  l69, 

182.— (See  *' Bankruptcy:') 
when  roust  be  specially  pleaded,  460. 
to  establish  a  against  assignees  of  bankruptcy,  evidence  of  possession 

two  months  before  a  secret  act  of  bankruptcy,  is  sufficient,  509. — ' 

(See  •*  Evidence:') 
but  if  the  act  were  not  secret,  evidence  of  possession  before  the  act  was 

committed  must  be  given. — (Sec  **  Bankruptcy :*) 
setoff  and  mutual  credit  in  bankruptcy,  607  to  6 1 7. — (See  '*  Bank* 

ruptcy") 

SETTING  ASIDE  PROCEEDINGS, 

when  they  will  not  be  set  aside  for  stating  only  the  initials  of  the 
defendant's  christian  name,  448. 

SHERIFF, 

a  contract  made  In  consideration  of  ease  and  favour>  void,  102. 

SHIP, 

a  contract  made  to  ransom  a  British,  is  void,  102. 


9St  INDEX, 

SHOP  NOTES,  423.— <Sec  **  Baukers  Cask  Kaietrj 

SHORT  BILLS, 

right  to  have  them  or  thdr  produce  nstoxed  in  baDkmptcy,  620. 

SIGHT, 

bills  payable  at,  or  after,  when  doe,  549,  4. 

interest  recoverable  on  a  bill  payable  after  sight,  537. 

SIMONY, 

contracts  made  in  consideration,  void,  102. 

SIMPLE  CONTRACT, 

distinction  between,  and  specialties,  12, 1^. 

no  formal  act  necessary  to  constitute,  226. 

may  be  discharged  before  breach  by  parol,  246,  but  sec  123- 

otherwise  if  it  has  been  broken,  246,  but  see  123. 

SMALL  BILLS  AND  NOTES, 
Paints  relating  to, 

under  £l  void,  54.  87.     Appendix,  666,  7. 

penalties  for  issuing  them,  Appendix,  667* 
under  £5  void,  if  not  according  to  a  particular  form,  54,  Ap» 

pendix,  67 1 ,  2. 
they  must  specify  name  and  place  of  abode  of  the  drawee,  54,  5. 

76.  83. 
they  roust  be  attested  by  one /Witness,  56^  IIS. 
they  must  not  be  post  da(ed,  and  be  made  payable  witbin  21 

days,  55.  78,  9. 
the  form  of,  66. 
cannot  be  indorsed  before  the>*  bear  date,  l6l. 

attcr  they  are  due,  l64. 
must,  when  indorsed,  be  attested,  and  mention  place  of  residcDOff 
and  name  of  indorsee,  and  bear  date  at  or  before  the  making 
of  it,  173. 
exception  in  favor  of  bank  of  England,  673.  [67^ 

notes  for  money  payable  to  bearer  on  deniand, 
mode  of  enforcing  payment  of  small  notes  before  justices,  673* 
Statutes  relating  tOf  Appendix,  666"  to  674* 
Stamps  relating  to.  Appendix,  675  to  690. 

SMUGGLING, 

illegal  consideration,  96^ 

SPECIALTIES, 

bind  parties  making  them,  though  no  sufficient  consideration,  19. 
therefore  consideration  need  not  be  proved  in  an  action  on,  12. 
but  defendant  may  avail  himself  of  an  illegal  consideration,  13. 
but  must  state  it  in  pleading,  13. 
taking  of  a  bill  or  note  how  fur  prejudices,  124. 

STAMPS, 

1.  Statutes  relating  ta^ 

formerly  no  stamp  was  necessary  on  a  bill  of  exchange,  67. 
but  now  duty  imposed  on  them  by  22  Geo.  3.  c.  33. — 67» 
regulating  statute  now  is  55  Geo.  3.  c.  184.— 67. — (See  Statute^ 
Appendix,  675.  &c.) 
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STAMPS— {co»/i«ii*t^, 

i.  Statutes  rciaiing  to— (fontimted),  .   . 

Ob  Inland  biHs. 

amount  of,  depends  on  the  sum  and  the  tinie  it  Ima  to  run,  67.—- 

(See  Scale,  Appendix,  683  uf6H5.) 
On  Foreign  bills* 

drawn  out  of  England,  not  cbargeaHe,  67»  69*  70. 

drawn  in,  and  payable  out  of  Great  Britain,  and  nol  in  a  set,  the 

same  stamp  as  an  inland  bill,  6S.  665. 
if  drawn  here  in  sets,  the  amount  raises  according  to  their  value, 

6S,  685.— (See  Scale,  Appeiidix.-^685<) 
Sxemptiona  from  the,  duties  on  bills, 
bank  of  £ngland>68«  Appendix,  685. 

certain  bills  drawn  by  certain  persons  in  public  service,  6S.  686. 
drafts  for  payment  of  money  on  demand,  drawn  oh  *a  banker 

within  ten  miles  of  the  place  whefe  dtnti  is  drawn,  68.  667* 
On  Promissofy  Notes,  [687,  8,  9.) 

same  as  inland  bills,  if  not  rcMSsuable,  68.— (See  Scale,  Appendix, 
amount  of,  when  to  be  re-issued  after  payment,  6^.— *(See  Scale, 

Appendix,  dS?^") 
amount  of,  on  notes  payable  by  instalments,  68.  Appendix,  6S8. 
amount  of,  on  instruments  resembling  the  form  oi*  a  note  for 

less  than  ^20.— 69.     Ap(|endix,  688, 9. 
Exemptions  from  duty  on  promissory  notes. 

bank  of  England,  69^    Appendix,  689«  (689- 

notes  payable  on  a  contingency  for  more  than  £70,  69,  Appendix, 
penalty  £50,  in  one  case  £lOO,  67.  69. 
how  incurred,  €9* 
3.  Decisions  on  the  Stamp  Acts,  70  to  76« 

stamp  only  necessary  on  bills  drawn  In  Great  Britain,  70-. 
drawn  in  blank  in  Ireland,  filled  up  in  England  not  necessary,  7^* 
same  when  a  like  bill  was  drawn  in  Jamaica,  70. 
drawn  in  England,  but  dated  at  a  place  abroad,  must  have  a 

stamp,  70. 
a  bill  for  /50,  with  all  legul  interest,  whut  stamp  necessary,  70. 
a  bill  payable  at  sight  is  not  a  bill  payable  on  demand,  so  as  to 

avoid  the  duty,  71. 
a  check  drawn  on  a  person  not  a  banker,  must  have  a  stamp,  71  • 
bills  or  notes  cannot  have  a  stamp  affixed  af^er  they  are  drawn,  72. 
but  if  it  is,  the  instrument  is  available,  72. 
having  a  wrong  stamp  cannot  be  received  in  evidence,  73. 
a  larger  stamp  valid,  provided  it  be  of  the  proper  denomina* 

tion,  74-     Appendix,  675. 
when  bill  paid  by  a  drawer,  he  may  indorse  it  over  to  another 

without  a  fresh  stamp,  74. 
a  bill,  &c.  drawn  in  any  part  of  the  king's  dominions,  where  a 

stamp  is  imposed  on  bill,  as  in  Jamaica,  and  not  having  such 

stamp,  is  void,  75, 
otherwise  when  drawn  in  a  foreign  independent  state,  75. 
when  a  bill  has  a  wrong  stamp,  how  far  ne;;lect  to  present  for  ac* 

ceptance  or  payment  discharges  drawer  and  indorser,  75, 6,  287» 

—(See  **  Notice  of  Non-Jcceptance,'*  ?*  Laches.*") 
payment  of  money  into  court  upon  a  whole  declaration,  precludes 

defendant  from  objecting  to  the  stamp  on  a  bill  or  note,  76. 
a  bill  or  note  not  havii/g  a  stamp,  is  not  allowed  in  evidence  of 

set  off,  71. 
a  fresh  stamp  not  necessary,  if  words  of  transfer  being  omitted  by 

mistake  are  afterwards  inserted,  86. 
bills  when  due,  paid  by  acceptori  cannot  be  M^issued  without  a 

new  stampi  l6%% 

S  H 
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STAMPS— <4^riitv<^ ' 

2.  |>cctitbfi#  on  iht  Stamp  Acts^eontinvti^*     ^ 

txception  in  favour  of  notes  of  hand  under  ;£lOO,  and  payable  on 

denandy  ifiS.    Appendix,  687- 
a  cheeky  wbea  neeessary  \o  have  jhe  stamp  of  a  receipt,  369* 
what  receipt  need  not  have  a  stamp,  387*  in  n.  5. 
in  what  cases  a  check  is  exempted  Yrom  stamp  duties,  411. 
when  defendant  objects  to  insufliciency  of  siamp»   proof  by  a 

printed  copy  of  stamp  act  not  sufficient,  624. — (See  **  Evidence.'^ 

3.  Ai  Py'Mciif.  [689- 

Stampi  on  protests  for  non-acceptance  what,  881, 399-  Appendix, 

for  non«pa^ment,  396.    Appendix,  689* 

STATUTE  6f  UMITATI0M&--(8ce ''  LmUatians,  StaMtof.") 

STATUTES.    .. 

6Richyd2,  St.  1,2,  15. 

23  Henry  6.  ch.  9,  relates  to  ease  ai^d;  favour  to  sheriff,  102. 
32  Henry  8;  cb.  9»  disallowing  tba  attignment  of  choses  in  acdon,  8. 
21  ■   ,ch.  13,  relating  to  clergymen,  traders,  and  farmers,  18. 

5  Edward  £,  ch.  l6,  relates  to  the  sale  of  offices,  102. 
13  Elisabeth,  ch.  7f  to  bankrupu,  549- 

31  .,11      I  ■  y  ch  6\  to  simony,  102. 

1  James  i,  cb.  15,ft.  14,  relates  to  bankrupu,  154.  220.  36l. 

3   ,    I  ■!   .^  cb.  8,  relates  to  bail  in  error,  545. 
21  ,  ch.  19,  8. 2«  relates  to  bankiupts,  549* 

j6  Charles  2,  cb.  7«  avoids  all  securities  for  mpney  lost  at  play,  180. 
29  ■    ,  cb.  3,  s.  4,  Stat,  against  frauds,  4. 

5  William   &  Mary,  ch.  22,  relates  to  Bank  of  England,  20. 

5  ,  ch.  2 1 ,  exempt  bank  bills  from  stamps,  67, 71. 

5  -'  ^1  ch.  20,  relates  to  the  Bank  and  bank-notes,  425. 

8  &  9  ■     — ^,  ch.  20,  to  the  Bank  and  bank-notes,  425. 

95c  AO-     '       -  ■,  cb.  17,  places  inland  bills  on  same  footing  as 

foreign,  17,  88, 196, 202.    Appendix,  660. 

1  Anne,  stat  2,  ch.  22,  relates  to  alteration  of  bills,  5cc. 

3  5c  4  Anne,    sUt.  2.  ch.  9,    confirms  9  5c  10  Will.  3,    ch.   17— 

17.30.88.  K6.  196.  281.     Appendix,  662. 

6  Anne,  stat.  2.  ch.  12,  restrains  bills  drawn  by  a  corporation,  20. 

7  • ,  stat.  2.  ch  25,  makes  3  5c  4  Anne,  c.  9,  perpetual,  616. 

8 'f  stat.  2.  ch.  9,  relates  to  apprentices,  103.  [100. 

9 ,  stat.  2.  ch.  14,  to  gaming  and  games  of  chance,  96. 

12  ■,  stat..  2.  ch.  ]6,  usury,  staL  of,  98.     Appendix,  690, 

2  George  1,  cb  31,  relates  to  bankruptcy,  551,  7.0- 
12 ,  ch.  29,  to  arrest  on  affidavit,  446. . 

1  George  2,  ch«  24,  to  election  bribery,  102. 

2 ,  ch.  25,  to  stealing  and  forging  bills,  &c.  195.  419. 

5  * ^  ch.  26,  s.  187,  relates  to  notes  given  in  the  coal  trade,  399. 

426. 
5 ,  ch.  SO,  relates  to  bankrupts  and  their  ccrtiiicates,  102. 

363.551.562.571. 

6 . ,  ch.  31,  to  bastard  children,  97. 

7  ,  cb.    8,  to  stock  jobbing,  101. 

9 f  ch.  18,  to  stealing  and  forging  bills,  &c.  195. 419. 

13  ■     ,  ch.  19,  to  gaming  and  horse-racing,  101. 
15                  I  ch.  44,             to  forgery  of  bank  note,  426. 

15  ,  ch.  13,  confirms  6  Anne,  c.  22 — 20. 

J 8  ■,  ch.  34,  relates  to  gaming  and  borse*racing,  101. 

19  ■  ■■  ,     n.   ,  ch.  32,  to  transfer  by  bankrupts  after  secret  act  of 

bankruptcy,  152. 
19  ■   ■  ,  ch.  37,  to  insurances  on  ships  and  lives,  5tc.  102. 

2^  ,  ch.  40,  to  sale  of  spirituous  liquors,  103. 


INDEX. 


835 


12 
14 
15 

17 
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23 
24 
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33 
34 
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STATUTES— (fon^«i?/e(/). 

3^  George  2»  cb.  28,  s.  3,  the  Lord's  Act«  and  relates  to  notes  giren 

under  it,  4?9?  •'■*/• 
ch.  72,  relates  to  notes'  made  it  Scotland,  41 8. 
cb.  48,  •  to  instttances,  102.     " 

ch.  51,  to  bills  under  20*. — 87- 

ch.  ao,  to  bills  under  £5.-54.  83.  76.       * 

""ulH  .  .     5£%,  ^K  ?  repealed.  161.    Ap- 

ch.49,j8tamp  acts,  J67. 71. 345.  J    ^endix,67I- 

cb.  16,  makes  17  Geo.  3,  c.30,  perpetual,  55. 

ch.  25,  a  stamp  act,  67.  7I9  3. 

cb.  54,  relates  to  proof  by  friendly  societies,  591- 

ch.   9,  to  transfer  of  bills,  Aec.  to  French  sub* 

jects,  104. 
ch.  90,  a  stamp  act,  67.  71>  3. 
ch.  32,  a  stemp  act,  67^- 
ch.  28,  a  stamp  act.    Appendix^  673* 
ch.  136,  a  stamp  act.  73. 
ch.  85,  relates  to  insolvent  debtors,  429* 
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37 
37 
38 

39 
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41 — 

43 

43 

43 

43 

44 

45 
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48 


48 

49 
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51 
51 
52 

55 

58 


to  holding  to  bail,  4S6. 

to  notes  made  in  Scotland,  418. 

to  embezzlement  by  clefki^  tit.    Ap» 

pendix,  6^2. 
to  days  of  grace,  341. 
to  forgery  of  bank  note,  426. 
to  clergy,  traders,  &c.  8). 
to  stamps,  72,  3,  4. 
to  stamps,  387* 
to  holding  to  bail,  426. 
to  stamps,  72,  3>  4. 
to  ransoming  British  ships,  102* 
to  compel  witness  to  answer,  533. 
to  bankruptcy,  155,  6,  36l.  553.  6l4. 
ch.  88,  restraining  negotiation  of  small  bills,  54.    Ap* 

pendix,  666» 
gh.  U9,  relates  to  bills  under  £5,  and  post  drawn,  l6l» 

167. 281.  309.  419. 
to  bankruptcy,  254.  558. 
to  insolvent  debtors,  624. 
to  assignment  of  India  bonds,  7>  142. 
to  arrests  for  debt  for  £lS,  446. 
to  embeizlcment  by  bankera,  147*  36l. 

363.    Appendix,  694. 
regulating  stamp  act,  67>  7*  419.    Apr 

pendix,  675  to  690. 
to  usury  not  aflecting  bills,  513.    Ap- 
pendix, 692. 


ch.  1, 
ch.  107, 
ch.  85, 

3,  ch.  42, 
ch.  39, 
ch.  84, 
ch.  127, 
ch.  126, 
cb.  18, 
ch.  98, 
ch.  72, 
ch.  37, 
ch.  135, 


ch.  121, 
ch.  115, 
ch^  64, 
ch.  124, 
ch.    63, 

ch.  184, 
ch.  93t 


STAYING  PROCEEDINGS, 

when  one  action  has  been  brought  on  a  bill,  and  the  bill  afterwards 

transferred  to  a  third,  who  commences  another,  the  court  will  order 

the  proceedings  to  be  stayed,  439* 
09  payment  of  debt  and  costs,  defendant  may  obtain  a  rule  to  stay  pro* 

Cdedings,  472. 
wlicn  this  may  be  done  by  summons,  472. 
but  where  an  indorsement  was  made  to  pay  interest  for  a  certain  time, 

and  to  give  up  note,  the  court  of  C.  P.  refused  to  stay  on  payment  of 

it  and  costs,  47*2. 

3h  S 
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STAYING  PROCEEDINGS---(c(»i/fiti/e(/), 

if  holder  bring  «everttl  actions  agaiast  acceptor,  drawer,  and  indorscr, 
the  court  will  stay  proceedings  against  drawer  or  indorser,  on  pay- 
ment of  the  debt  and  costs  of  that  particular  action,  473. 

but  action  against  acceptor  only  stayed  on  payment  6f  debt  and  costs 
of  all  the  actions,  473. 

what  the  best  course  to  pursue  in  this  case,  473. 

in  an  action  on  a  bill  couft  will  stay  ibem  sometimes  till  creditor  baa 
proved  his  debt  under  a  bankrupt's  commission,  576. 

STEALING 

a  bank  note  felony,  4^6, 

STOCK-JOBBING, 

a  transaction  in  is  illegal,  KM. 

a  bill  given  in  respect  of  such  transaction  is  void  in  the  hands  of  a  per* 

son  who  got  it  after  it  was  due,  or  with  notice  of  it,  -101. 
under  what  circumstances  proof  under  bankruptcy  was  restrained  on 

promissory  notes  given  for  such  trmnsactions  in,  102. 

STOLEN  BILL.— (Sec  «'  Loss.'^ 

STOPPING  PA YMENT.^(See  "  Bfl«itrttp/cy.") 

stopping  payment  upon  a  subsequent  transfer  of  a  bill  invalid,  156. 

payment^  invalid,  364. 
though  not  an  act  of  bankruptcy,  will  prevent  the  operation  of  the  sta- 
tutes protecting  payments,  made  after  a  secret  act  of  bankruptcy, 
364.  550. 

STYLE, 

old  and  new  style,  where  they  prevail,  336, 7. 

when  a  bHl  is  drawn  tit  a  place  using  one,  and  payable  on  a  day  certain 

at  a  place  using  another,  time  when  due  calculated  according  to 

latter,  S36,  7. 
but  if  time  to  be  computed  from  date  It  must  be  done  according  to 

style  of  place  where  drawn,  337. 
and  in  all  other  cases  according  to  style  of  the  latter  place,  357. 
when  is  payable  according  to  style  of  place  where  drawn,  how  to  com-^ 

pute  the  time,  337- 
and  in  (hat  computation  of  time  on  bills,  day  of  date  or  acceptance  is 

excluded,  338.— (See  ««  Days  of  Grace.") 
and  when  bill  is  not  dated,  time  computed  from  day  it  issuei)  exdu* 

sive,  333, 

SUMMONS.— (See  "  Judge,"*  "  Jlule,"  "  Staying  Froceeding9r) 

to  stay  proceedings  may  be  taken  out  before  a  Judgovin  vacation,  472. 
the  same  to  refer  bill,  &c.  to  master,  &c.  to  compute,  principal  inte« 

rest,  and  costs,  473. 
bow  to  obtain  such  a  iummons,  474. 
vrlien  Judge,  on  summons,  will  order  a  copy  of  a  bill  to  be  given,  47t» 

SUNDAY, 

a  bill  of  exchange  may  be  dated  on  a  Sunday,  97* 

in  what  countries  it  is,  and  in  what  it  is  not,  a  day  of  grace,  340. 

when  last  day  of  grace  is  Sunday  in  England,  presentment  must  be  on 

the  preceding,  341.  .     ^ 

this  rule  extends  to  Christmas  Day  and  Good  Friday*  341. 
Saboathy  or  great  festival  of  a  Jew^  excuses  delay  in  giving  notice,  277* 
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SUPRA  PROTEST.  -(See  "  Acceptance  Supra  Protest;'  "Payment  Apr* 
Protest:')  ■  -^  -^ 

SURETY.— (See  "  Guarantee;'  ''Bankruptcy:') 
when  entitled  to  notice  of  dishonor,  2()4. 
vfhen  discharged  by  indulgence  to  principal,  373,  4« 
when  he  may  prove  under  a  coinmissioi^  S65  to  5S4tM 

TENDER, 

made  by  drawer  or  indorscr'of  a  dishonored  biH,  on  day  of  notice,  be- 
fore a  writ  issued^  is  suificient,  299» 
made  by  acceptor,  after  presentment,  is  not  good,  299$  36S. 
of  bank  notes,  not  sufficient,  if  objected  to  at  the  time,  426* 
must  be  specially  pleaded,  480. 

after  a  tender  of  the  money,  and  wrongful  refusal  to  deliver  up  bill^ 
interest  ceases  to  run,  540. 

TIME.— (See  "  Computation;'  "  Reasonable  Ttme,"  «  Presettfynoii  far  At^ 

ceptance;'  "  Presentment  -for  Payment:') 
how  computed,  in  case  of  bills,  120.  335  to  356. 
of  payment  ought  to  be  stated  on  the  bill,  76,  79,  60. 
of  transfer  or  indorsement,  when  to  be  made,  l60  to  169* 
of  presentment  for  acceptance,  307  to  212* 
allowed  for  acceptance,  217- 
of  presentment  for' payment,  335  to  356. 
for  making  protest,  27S.  281.  288. 399. 
when  (o  give  notice  of  non-HC ceptance,  217-  ^^8  to  ^9lt» 
when  to  give  notice  of  non-payment,  399  to  407. 
giving  time  for  acceptance  or  payment,  consequences  of,  371  y  ^'C« 
conditional  agreement  to  give  time  does  not  discharge  drawer  or  ia« 

dorser,  378,  9- — 3  Price,  474. 

TRADE, 

any  contract  made  in  general  restraint  of,  bad,  96. 

otherwise  if  such  contract  is  qualified,  96. 

in  opposition  to  the  laws  of  a  chartered  company  illegal,  102. 

• 

TRAN'^FER,— (See  ^*  Indorsement;'  "  Assignment:') 
by  indorsement. — (See  "  Indorsement:*) 
by  delivery. — (See  •*  Indorsement;'  "  Assignment,") 

TROVER, 

cannot  be  maintained  for  bills  against  indorsee  of  the  person  to  whom 

they  had  been  pledged,  146. 
will  Jie  for  bills  improperly  indorsed  over,  168. 
a  person  discounting  a  bill  which  he  knows  has  been  lost  by  the  real 

owner,  is  liable  to  an  action  of,  10'9- 
will  lie  against  a  banker  for  discounting  a  bill  after  notice  of  its  having 

been  lost,  192. 
will  lie  for  wrongfully  withholding  bills,  &c.  I97. 
in  trover,  for  bank  notes,  what  evidence  has  been  deemed  suflicient  to 

establish  right  of  property,  3C2.  426. 
an  action  of,  will  not  lie  against  a  bon&  fide  holder  by  true  owner,  o^ 

bank  notes  lost,  425. 
in  order  to  hold  to  bail  in  trover  for  a  bill,  affidavit  should  state  that 

such  bill  is  unpaid,  and  value  of  it,  448. 
on  trial  of  an  action  in  trover  for  a  note,  no  notice  to  produce  same  ne- 
cessary, 485.— (See  **  Evidence;'  '•  Notice:') 
(or  bills^  interest  ceases  after  demand  ^nd  refusal  to  surrender,  540« 
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TRUSTEE, 

of  bills,  payable  to  one  lor  tbe  «e  of  aaotber,  by  wboa  to  be  » 

donedy  l60. 
to  wbom  payment  sbonld  be  made,  SMm 

USANCE, 

definitkm  of  the  term,  541. 

foreign  bills  in  general  payable  at  osanccs,  MI. 

varies  according  to  costom  of*difliRent  ooantiics,lraD  14  dqrs  to  tbret 

months  after  date  of  bill,  341. 
a  double,  treble,  or  half  an  usance,  wbaf  tbcy  are,  541. 
when  a  month  is  dirided  it  is  always  1 5"  days,  341. 
the  diflerent  usances  between  different  places,  541,  2. 
calculated  exclusively  of  the  day  of  date,  S42. 
bills  payable  at,  when  doe,  342. 
if  a  bill  is  payable  at,  the  length  of  thea  nvst  be  Sfened  in  tkedi^ 

claration,  456. 
they  most  also  be  proved,  484w 

rSURY.— (See  "  GmtUertOimr) 

C<mstructi4m  on  Stainie  12  Ann.  e.  l6. 

the  statute  12  Ann.  stat.  2.  c.  16,  invnlidalct  every  osnrma  co^ 

tract — See  Statnte,  Appendix,  690. 
the  statute  58  Geo.  3,  c.  93,  renders  bills  valid,  in  bands  of  bool 

fide  holder,  becoming  so  after  passing  act.    See  Statute,  A^ 

pendix,  692. 
in,  any  contract  for  payment  of  money  to  be  lout,  makes  it  void 

under  12  Ann.  sUt.  2,  c.  l6— 93.  [^ 

itatrment  of  the  provisions  of  that  statnte,  93,  9«    ^  Appendb, 
a  parly  guiky  of,  forfeits  treble  the  sum  lent  or  lbfboffne,93. 
a  private  stipulation  avoids  all  contracts  though  they  may  bekfil 

on  the  face  of  them,  99. 
affects  bills  of  exchange,  even  in  hands  of  a  bonA  fide  holder,  99i 
nsuiy  in  first  indorsement  the  like  effect  under  stut.  Ann.  104.  a.  8. 
not  so  now  since  58  Geo.  3,  c.  93*;r5 13.    Appendix,  692. 
it  is  not  usury  for  an  acceptor  to  discount  bis  own  acceptance  at  a 

premium,  108.  114. 
nsnry  under  colour  of  k  sale  of  a  bill— 4  Price,  50. 
when  a  bill  is  void  for,  and  second  security  for  what  is  Ikirly  due 

given  tQ  the  holder  boqi  fide,  such  security  is  vaiid,  100. 
usury  at  any  time  between  the  pnyee  and  indonee  of  a  bill,  origi- 
nally founded  on  a  good  consideration,  how  far  such  bill  is  vaid^ 

104. 
in  that  case  it  has  been  determined  ns  not  vacating  the  contract, 

106,7. 
where  deeds  or  property  have  been  deposited  as  a  security  to  fulfil 

a  contract,  founded  on  usury,  they  may  be  retained  till  principal 

and  legal  interest  be  paid,  107* 
taking  discount  in  advance  of  a  loan  of  money  is,  107* — (Set 

"  Discount,'*  **  Interest:^ 
|f  a  banker  makes  an  unreasonable  charge  for  commission,  it  is 

usury,  107.— {See  ^  CommtHumJ^ 
it  is  usury  to  take  7«-  6d.  per  cent,  commission,  110. 
fL  Stipulation  by  a  banker  for  reasonable  charges,  exclusive  of 

costs,  &c.  for  his  trouble,  in  Uie  conduct  of  business,  besides 

discount,  is  not  usury,  111. 
|t  is  usury  to  discdunt  a  bill,  and  without  rebate  of  interest  to  give 

a  bill,  unless  suchibill  be  payable  on  demand,  Il$. 
what  circumstances  have  been  decided  as  not  coming  within  tkis 

rule,  113.         ' 
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CSVRY. ^cmimmei).  -^»      .'^ 

compelling  a  party  to  take  goodis  on  tbe  disoouat  of  a  hiW^  usiiij 

is  presoiDed,  lld« 
what  evidence  accessary  fo  rebut  this  presumption,  1 13. 
a  proposal  coming  from  the  bolder  to  take  goods,  or  readiness  to 

accede  to  it,  alters  the  rule,  1 13. 
a  baiiker  is  guilty  of,  if  he  advajice  money  to  take  up  a  castomer*s 

bill,  and  charge  usual  commis:>ion,  114. 
aa  accqMor  of  a  bill  is  not  guilty  of,  fox  taking  more  than  five  per 

per  cent,  oo  discount  of  it,  1 1 4. 
a  broker  is  not  guilty  for  takiog  10  per  cent,  for  getting  a  bill  dis- 
counted, 115. 
in  an  action  for,  on  a  check,  forbearance  should  lie  stated  fuom  tinw 

it  was  gii«ii,414. 
in  a  count  ibr,  variance  in  name  whca  fatal,  452.— ^Sea  *^  JUit- 

momtr.") 
how  it  should  be  proved  as  a  defence,  in  an  action  on  a  bUty 

52S,  6,  7-— (See  '*  Evitkuotr) 
letters  from  a  p^^rson,  whilst  he  holds  a  bill,  are  evidence  against  a 

subsequent  bolder,  ^2^,  6. 

Value  received,  f««. 

words  in  a  bill,  when  they  import  value  received  by  drawer  of  payees 
what  and  how  may  be  stated  in  a  bill  or  note,  64. 
for  vaitous  instances,  64. 

in  France  must  be  expressed  in  a  bill, otherwise  iu  England,  87« 
these  words  need  nut  be  stated  in  a  bill,  87* 

wb<;n  an  inland  bill  or  note  should  contain  these  words,  SS.  [88. 

a  bill  or  note  having  these  words,  who  may  sustain  an  action  of  disbl^ 
to  aid  a  variance  these  iirords  may  be  inserted  at  trial,  88. 
the  usual  interpretatipii  of  these  words,  88* 
need  not  be  stated  in  the  declaration,  88,  in  n.  4. 
particular  statement  of  the  value  will  not  reader  bill  contingent, &I. 
unless  in  an  inland  bill,  cannot  be  protested  for  non-acceptance,  282. 

or  for  non-payment,  Z9T» 
statement  in  declaration  of  whom  value  received,  84.  456, 7« 
declaration  for  value  **  receivetT  in  leather,  instead  of  value  **  ddiotnd^ 

he,  is  no  variance,  456* 
bill  or  note  must  expreu  to  be  value  received,  in  order  to  sustain  tkeac« 

tion  of  debt,  540. 

VARIANCE,— (See  "  Dtclarai'umr) 

,  in  stating  a  material  part  of  a  bill  or  note  in  a  declaratiou,  fatal,  452. 
though  it  be  stated  under  a  videlicet. — (See  **  Videlicet,*^ 
what  is,  and  what  is  not,  a  variance  in  respect  to  names,  452, 3. — (See 

in  respect  to  real  name  of  indorser,  from  that  which  appears  in  the  de* 

claration  and  bill,  immaterial,  453. 
no  variance  to  omit  the  name  of  an  infant  acceptor,  453. 
no  variance  for  a  declaration  to  state  that  bill  was  acceptetl  by  three 

persons,  though  proved  to  have  been  so  by  a  fourth,  but  who.  was 

dead,  454. 
no  variance  to  describe  a  joint  and  several  note  as  made  by  one  person 

only,  454. 
when  a  mis-recital  of  the  date  of  a  bill  or  note  would  be  a  variance, 

and  when  nt>t,  454. 
M  variance  to  state  in  a  declaration  that  note  was  made  in  London, 

when,  in  fact,  it  bears  date  at  Paris,  456. 
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VARIANCE— (con^fii/*«/). 

and  it  is  the  same  in  rf  «!ard  to  inland  Wlls,  456.  '  ^^ 

no  variance  to  state  in  ihc  (ioclaraiion  "valoe  received  in  Icalhcr,    it 

bill  run,  "  value  delivered  in  leather,**  456. 
if  a  note  promise  never  to  paj,  tk>  variance  to  leave  out  the  word 

•*  never  '*  457. 
to  tariance  to  state  acceptance  different  from  day  on  wbicli  it  vras  in 

fact  made,  459-  u-n    r 

it  it  a  fata)  variance  to  omit  a  statement  in  a  declaratwn  on  a  bill  oi  a 
conditional  engagement,  though  it  be  performed,  460. 

to  variance  to  state  in  pleading  that  bill  was  payable  to  plamtitt  il  it 
was  payable  to  his  order,  456.  460.  l     l     j 

if  bill  payable  to  a  married  woman,  and  indorsed  by  her  husband,  no 
variance  to  state  it  in  pleading  as  payable  to  him,  460. 

H  i»  no  variance  to  state  in  declaration  that  indorsement  waA  made  be- 
fore due,  and  evidence  shew  it  to  have  been  after  due,  and  vice 

vers&,  462.  u  *  •»       «. 

it  is  said  the  same  rule  prevails  in  regard  to  an  acceptance,  but  it  tcemt 

to  be  dottbiful,  459.  .,,  <•  ,  1  ^«« 

between  evidence  adduced,  and  description  of  bill  or  note,  falai,  «$;^. 
m  small  variance  between  dcclaralion  and  evidence  m  respect  to  in- 

dorser*s  name,  immaterial,  602. 

VENDOR  ,.         ^.,,  ^  . 

of  an  estate  does  not  waive  his  lien  on  il  by  taking  a  bill  or  note,  and 

receiving  its  amount  by  discount,  125. 
of  goods  sold  on  a  credit,  if  he  draw  a  bill  on  vendee  for  amount  of 

them,  payable  before  credit  has  expired,  he  is  not  enUtled  to  notice 

•f  dishonor,  270.  .         t        j 

4)f  goods  entitled  i»  interest  from  time  bill  due  would  !»^'®  ^f"./^ 

if  at  time  of  the  sale  vendee  agreed  to  pay  by  a  bill,  53».— (2>ce 

''Interest.") 
iatarest  is  then  recoverable  on  the  cmint  for  goods  sold,  538. 

tENUE, 

In  an  action  on  bill  or  nate,  may  be  ]sM  in  any  county,  450. 

co«H  will  Bot  chaise  it  on  a/ffidavit  of  defendant  tliat  it  wa«  made  m 

another,  450.  . 

HI  actioo  oa  a  ttot»  boni  iSde  brooght,  plaintiff  way  retain  the  venue 

though  it  be  for  other  causes,  450. 
>at  it  will  not  suffice  to  retain  the  venue  to  introduce  a  count  on  a 

non«existing  note,  450.  , 

but  the  court  will  somatiineson  very  special  circoa^UDces  chaage  tbe 

venue,  450, 1.  _ 

vbat  is  a  special  cireurosUnce  to  induce  oo^rt  to  change  venue,  45 1 . 
usual  to  state  place  where  bill  drawn,  and  venue  under  a  videlicil,  455. 
in  actions  oa  {otei^^  bills  it  must  he  so,  451* 

VERBAL 

Acceptance.— (See  ^'Jccepiancd 

release,  the  operation  of  it,  247.--(i5ec  "jR^/^aie.  •) 

VERDICT 

if  a  prior  party  to  a  bill  sue  a  subsequent  one,  and  get  a  vcnUcX, 


iudsment  will  be  arrested,  442. 
omission  of  averment  of  notice  of  dishonor,  fatal  even  after  verdict, 
verdict  to  be  obtained  if  it  does  not  necessarily  affect  the  interest  ol  m 

witness,  he  is  competent,  527,  8.— ^e  "  Wxtnm:') 
•thcrwise  if  it  dues,  b^dy  530.-<See  "  Witne$ir) 
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if  plaintiff  take  a  verdict  for  more  than  dne,  court  will  make  him  cor- 
rect same*  and  pay  cobU,  or  grant  a  new  trial,  537. 

VIDEUCET, 

a  Tariance  in  sUting  a  bill  or  note  in  a  declaration  it  fatal,  though  it 

be  stated  under  a  videlicity  452. 
when  the  date  of  a  bill  in  a  declaration  is  laid  under  a  Tidclicit,  yet  a 

mis-recital  would  be  fatal,  454. 
luual  to  state  place  where  bill  drawn  or  venue  under  a  videlicit,  455. 
question  whether  in  actions  on  foreign  bills  it  can  be  done  so,  455. 
if  a  bill   is  payable  at  usances,  the  length  of  them  must  be  averred. 

with  a  videlicit,  456. 

WAGER, 

if  repugnant  to  principles  of  general  policy,  ill^*  96. 
on  the  event  of  a  war*  illegal,  96* 

' ►  of  an  election,  illegal,  $6. 

—  produce  of  a  particular  branch  of  the  revenue,  illegal,  94. 

event  of  a  game  of  cricket,  an  horse-raee  and  ibot^race  against 


time,  illegal,  $6. 

sex  of  a  third  person  without  his  concnneiicet  97. 


how  far  legal  at  common  law,  98^ 

WAIVER.— (See  «  Lacka,''  «  Negkci.''  **  Mdemr) 
Jh  general. 

of  the  liability  or  obligation 

of  a  drawer,  138. 

of  an  indorser,  I89. 

of  an  accepUnce,  S45  to  tS2. 

®^  *  ^®"^^^'*^"*^  ^^  qualified  acceptance,  258. 
of  the  right  to  insist  on  holder's  laches 

in  omitting  to  give  doe  notice  of  non-acceptance,  801  to  309- 
in  omitting  a  due  presentment  for  payment  or  notice  of  non- 
payment, 319,  408. 
to  insist  on  discharge  by  indulgence  to  acceptor,  376. 
to  whose  use  the  waiver  will  enure,  306,  n.  1. 
Particular  pouUs. 

taking  aiprumissory  note  in  payment  for  an  estate,  is  not  a  waiver 

of  vendor's  lien,  125. 
of  an  acceptance,  what  has  been  deemed  such,  238. 
bill  payable  to  a  fictitious  payee,  is  a  waiver  of  indorsement,  119. 
what  is  of  an  acceptance,  is  a  question  for  the  jury,  246. 
any  act  expressive  of  an  intention  to  relinquish  a  right  of  action 

is  a  waiver,  247* 
but  this  appears  questionable,  247* — (Vide  Dingwall  v.  Dunster, 

Doug.  234.  247.) 
what  amounts  to  a,  of  acceptance,  depends  on  the  circumstances 

of  the  case,  249. 
instances  and  examples  of  what  have  been  deemed  as  a,  249. 
holder  of  a  bill  taking  part  of  the  money  due  on  it,  and  enlarging 

time  for  payment  of  residue,  is  not  a  waiver*  249.' 
agreement  to  consider  acceptance  at  an  end  is,  249. 

not  to  sue  acceptor  if  he  will  do  a  certain  act  is,  249. 
delivery  of  a  bill  of  lading  to  holder  by  acceptor,  is  a  waiver  in 

some  cases,  249* 
giving  general  notice  of  non-acceptance,  and  receiving  a  condi* 

tional  one  is  a,  238.  250. 
holder  giving  time  to  drawer  is  not  a  waiver  of  acceptance,  250. 
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WAIVER— (cD»/iWd)*  -    * 

Particular  poinis^-^contintied)* 

taking  a  cognovit  is  not,  250. 

acceptor  indorsing  over  another  bill  to  bolder  in  discbarge  of  ac- 
ceptance, when  it  will  operate  as  a  waiver,  251."— (See 
"  Laches:') 

how  far  an  alteration  of  an  acceptance  will  operate  at  a  waiver, 
251.  252. 

what  hae  been  decided  as  being  a  waiver  of  lachet,  303. 

of  the  want  of  a  protest,  304,  5. 

what  promise  will  amount  to  a  waiver  of  laches,   S07.-^Sce 
•'  Promise:') 
>" proposal  by  an  indorser  to  pay  bill  by  instalments,  which  h  re- 
fused, does  not  amount  to  a  waiver  of  laches,  306. 

a  party,  af^r  beiiig  arrested,  offering  to  give  a  bill  by  way  of  com* 
promise*  does  not  amoont  to  a  waiver  of  laches,  306* 

a  drawer  can  waive  his  right  of  defence  of  laches  impliedly,  and 
an  indorser  oaly  expressly,  308.  523. 

part  payment  of  a  bill  is  a  waiver  of  neglect  to  make  presentment 
for  payment,  319. 

in  fiQ  action  by  indorsee  against  acceptor,  application  for  time  is 
»  w;iivcr  of  proof  of  all  indorsements  except  the  first,  462. 

WANT  OF  EFFEaTS.^8ec  "  Effecu:*) 

WARRANTY, 

evidence  of  the  breach  of  a,  affords  a  complete  defence,  526»  7* 

WIFE— <See«^geiiV,-  "Peiwe  Cwert:') 

WILL, 

bank  notes  pass  by  a  bequeathing  testator's  money  or  cash,  425. 
or  by  a  bequeathing  all  his  property  in  such  an  house,  425. 

WITNESS.— (See  "  Subscribing  Witness;'  ••  Evidence:*) 
General  points. 

not  necessary  to  a  hill 'or  note,  except  under  £5, — 119. 

if  added,  the  bill,  &c.  must  be  proved  by  him,  118. 

called  to  prove  partnership,  may  have  names  of  firiq  suggested  to 

him  by  the  counsel,  505. 
Of  the  competency  of  witnesses^  527  to  534. 

ge|ieral  rule  that  ^  witness  is  admissible,  althoygh  a  party  to  the 

bill  or  note,  527. 
if  the  ex  parte  verdict  will  not  necessarily  affect  the  witness's  in* 

terest,  he  is  a  competent  witness,  527»  8. 
but  otherwise  if  verdict  « ill  affect,  529, 30. 
if  testimony  of  a  witness,  party  to  the  bill.  Sec.  on  which  he  is 

called  to  give  evidence,  would  merely  tend  to  deter  bolder  from 

suing  him,  it  is  only  patter  for  observation  to  jury  as  to  his 

credibility,  528. 
a  person,  though  pfirty  to  an  instrument,  may  be  called  to  inva- 
lidate it  as  against  another,  528. 
in  an  action,  indorsee  against  acceptor,  the  drawer,  or  indorser  is 

a  competent  witness  to  prove  that  bill  yf^  not  drawn  where  it 

was  dated,  528. 
and  the  maker  of  a  note  admissible  against  indonee  to  prove  al* 

teration  of  date,  528. 
a  person  supposed  to  be  the  drawer  cannol  be  called  to  prove 

that  he  did  draw  ivithout  a  releasci  528. 
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•»        • 

0/ tie  eampeten(:y  qf  mtuesset-^CQntinued^m 

Mritaess  whose  interest  would  incline  biro  m  In^ch  to  one  party  at 

to  the  other,  so  as  on  the  whole  to  nukke  him  indifferent,  is 

admissible,  528. 
where  one  partner  draw  bill  in  partnership  namei  aild  gave  it-in 

in  payment  of  a  separate  creditor,  any  other  of  the  partners 

might  be  called  to  prove  that  he  had  no  authority  to  draw,  529* 
and  the  bankruptcy  of  the  firm  would  not  affect  the  competency  of 

witness,  529- 
if  a  party  would  in  case  of  the  failure  of  the  plaintiff  have  « 

greater  difficulty  to  enforce  a  remedy  than  if  he  succeeded, 

this  is  no  objection  to  his  competency,  529* 
but  considered  only  as  having  a  strong  influence  on  his  credit 

bility,  529. 
if  witness  liable  to  costs,  he  is  not  competent  without  a  release, 

530. 
drawer  of  an  accommodation  bill  not  admissible  to  give  evidence 

of  usurious  consideration  in  an  action  against  acceptor,  530. 
but  this  does  not  extend  to  drawer  of  a  bill  for  value,  531. 
but  if  acceptor  release  such  drawer,  he  will  be  competent,  531. 
a  person  who  guaranteed  the  payment  of  a  bill,  if  released  from 

liability  by  bankruptcy  and  certificate,  he  is  competent,  531. 
drawer  of  a  bill  competent  witness  either  for  plaintiff  or  defen* 

dant,  531. 
and  though  witness  be  a  person  under  charge  of  having  forged  the 

bill,  this  will  not  affect  hi^  competency,  532. 
prior  indorser  is  competent  to  prove  a  promise  to  pay  after  due  in 

an  action  by  indorsee  against  drawer,  532. 
prior  indorser  a  competent  witness  for  maker  of  a  note  to  prove 

payment  by  him,  532. 
in  an  action  against  drawer  of  a  bill  to  excuse  neglect  to  give 

notice  of  dishonor,  acceptor  may  prove  he  had  no  value  for  his 

acceptance,  532. 
but  drawer  cannot  in  an  action  by  indorsee  against  acceptor,  prove 

that  he  delivered  bill  to  plaintiff  without  consideration,  and  aa 

his  agent  only,  533. 
what  questions  witness  cannot  refuse  to  answer,  533»  4. 
see  statute  46  Geo.  3.  c.  37. — 533,  n.  2, 
not  compellable  to  answer  any  thing  that  he  may  thmk  will  tend  to 

convict  him  criminally,  533,  4. 

WITNESS  SUBSCRIBING.— (See  «  Evidence,"  "  WUneur) 
when  he  must  be  subpoenaed,  485,  6, 
when  he  must  be  produced  to  prove  the  hand«writing  of  the  maker  of 

a  note,  485. 
when  other  evidence  admissible  to  prove  the  subscription,  485. 
a  person  seeing  another  sign  an  instrument,  but  does  not  then  attest  it, 

cannot  put  his  name  to  it  afterwards,  and  prove  same,  486. 
if  dead,  proof  of  his  hand-writing,  and  the  defendant's  presence  when 

note    prepared,    is  sufficient  without   proof  of  defendant's  hand* 

writing,  486.--(See  *•  Hand-writing*') 
the  same  where  he  had  since  become  insane,  486* 
the  most  prudent  course  in  these  cases,  486. 
if  cannot  prove  the  making  of  the  note,  it  may  be  proved  by  other 

means,  487,  note  1.— Lemon  v.  Dean,  2  Campb.  o46. 
indorsement  attested  by  a,  must  be  proved  by  him,  491.500, 
io  a  protest,  if  anyi  must  be  lUbpoenaedi  &\7. 
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WRIT, 

a  party  mtSf  be  arratted  twi.e»  en  tame  writ  if  on  lint  ancst  be  'fjtwt  % 

draft  in  payment,  whicb  it  aftrrweidt  dithenoredy  29^?  9* 
itsord  etter  tender  made  by  drawer  end  iiidorMr  oracceptor,  how  ht 
Jnvaiidatet  Micb  tender,  tSg, 

%IUT  OF  INQUIRT.HS«e  *"  bjmrg,  WrU  tf.'^ 
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